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APPENDIX A TO PART 170—GUIDANCE

Guidance documents include:

(a) “CMMC Model Overview” available at
https://DoDcio.defense.gov/CMMC/.

(b) “CMMC Assessment Guide—Level 1
available at https://DoDcio.defense.gov/CMMC/.

(c) “CMMC Assessment Guide—Level 27
available at https://DoDcio.defense.gov/CMMC/.

(d) “CMMC Assessment Guide—Level 3’
available at https:/DoDcio.defense.gov/CMMCY/.

(e) “CMMC Scoping Guide—Level 1’ avail-
able at https://DoDcio.defense.gov/CMMC/.

(f) “CMMC Scoping Guide—Level 2" avail-
able at https://DoDcio.defense.gov/CMMC/.

(g) “CMMC Scoping Guide—Level 3’ avail-
able at https:/DoDcio.defense.gov/CMMC/.

(h) “CMMC Hashing Guide” available at
hittps://DoDcio.defense.gov/CMMC/.

PART 173—COMPETITIVE INFOR-
MATION CERTIFICATE AND PROF-
IT REDUCTION CLAUSE
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AUTHORITY: 10 U.S.C. 2202.

SOURCE: 53 FR 42948, Oct. 25, 1988, unless
otherwise noted.

Information Certifi-

§173.1 Scope.

(a) The purpose of the Competitive
Information Certificate is to provide
the Contracting Officer sufficient in-
formation and assurance to support
award of a contract in those cir-
cumstances where certification is re-
quired.

(b) Although a Competitive Informa-
tion Certificate provides reasonable as-
surance to the Government, the possi-
bility remains that even a diligent in-
ternal review by the contractor may
fail to identify illegal or improper ac-
tions. The purpose of the Profit Reduc-
tion Clause is to ensure effective pro-
tection of the Government’s interest in
making contract awards when a Com-
petitive Information Certification is
required. The Profit Reduction Clause
is required in all competitively award-
ed new contracts over $100,000 when a
Competitive Information Certificate is
required prior to award.

§173.2

§173.2 Competitive Information Cer-
tification.

(a) The Competitive Information Cer-
tificate is required prior to award of all
competitively awarded new contracts
of a value exceeding $100,000 to contrac-
tors subject to the requirement.

(1) Corporate activities required to
provide the Certificate are corpora-
tions or corporate divisions which have
been the subject of search warrants, or
as to which other official information
indicates such certification should be
required, and their subsidiaries and af-
filiates. A list of contractors from
whom certification is required is main-
tained and published as required under
authority of the Department of Defense
Procurement Task Force.

(2) The requirement to provide the
Certificate may be further limited to
certain divisions or subsidiaries, con-
tracts or programs upon the basis of of-
ficial information, furnished by the
contractor or otherwise, sufficient to
establish to the satisfaction of the De-
partment of Defense that the investiga-
tion is so limited. Such information
may include copies of search warrants,
subpoenas and affidavits from cor-
porate officials concerning the scope
and conduct of the investigation. The
sufficiency of such information is sole-
ly within the discretion of the Depart-
ment of Defense.

(3) Contractors from whom certifi-
cation in certain instances is required
will be relieved of the certification re-
quirement when the Department of De-
fense determines that information de-
veloped in the ‘“‘Il11 Wind”’ investigation
has been resolved in such a manner
that certification is no longer required
to protect the interests of the Govern-
ment.

(4) A Certificate will not be required
prior to the exercise of options or non-
competitive award of contracts. This
does not limit in any manner the Gov-
ernment’s ability to inquire into, or re-
quire information concerning, the cir-
cumstances surrounding an underlying
competitive award.

(b) With respect to information dis-
closed under paragraph (1) of the Cer-
tificate, the offeror must attach to the
Certificate a written statement detail-
ing what information was obtained,
and how, when, and from whom it was
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§173.3

obtained. This information shall be
evaluated at the levels prescribed by
the contracting component to deter-
mine whether award of the contract
should be made to the offeror. If during
this review it is determined that the
offeror may have obtained an unfair
competitive advantage from the infor-
mation and that there is no other rea-
son for denying award to the offeror,
the reviewing authority shall consider
whether action may be taken to neu-
tralize the potential unfair competitive
advantage. Any decision to deny award
to an offeror based upon information
disclosed in the Certificate shall be re-
viewed and approved by the Service Ac-
quisition Executive.

(c) This certificate and any accom-
panying statements required, must be
executed by the offeror’s corporate
president or his designee at no more
than one level below the president’s
level.

(d) If a contractor from whom certifi-
cation is required is uncertain as to
whether competitive information oth-
erwise required to be disclosed was gen-
erally available to offerors, the uncer-
tainty should be resolved by disclosure.

(e) Contracting Officers may con-
tinue to accept Certificates of Business
Ethics and Integrity complying with
the Interim rule in lieu of Competitive
Information Certificates.

(f) The Competitive Information Cer-
tificate shall be in the following form:

Competitive Information Certificate

(1) (Name of the offeror) certifies, to
the best of its knowledge and belief,
that

(i) With the exception of any infor-
mation described in an attachment to
this certificate, and any information
the offeror reasonably believes was
made generally available to prospec-
tive offerors, the offeror has not know-
ingly obtained, directly or indirectly
from the Government, any written in-
formation or oral extract or account
thereof relating to this solicitation
which was

(A) Submitted to the Government by
offerors or potential offerors in re-
sponse to the Government’s solicita-
tion for bid or proposal;

(B) Marked by an offeror or potential
offeror to indicate the information was
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submitted to the Government subject
to an assertion of privilege against dis-
closure;

(C) Marked or otherwise identified by
the Government pursuant to law or
regulation as classified, source selec-
tion sensitive, or for official use only;
or

(D) The disclosure of which to the of-
feror or potential offeror by a Govern-
ment employee would, under the cir-
cumstances, otherwise violate law or
regulation.

(ii) The offeror named above

(A) Determined the prices in its offer
independently, without, for the purpose
of restricting competition, any con-
sultation, communications, or agree-
ment, directly or indirectly, with any
other offeror or competitor relating to
(I) those prices, (2) the intention to
submit an offer, or (3), the methods or
factors used to calculate the prices of-
fered;

(B) Has not knowingly disclosed the
prices in its offer, directly or indi-
rectly, to any other offeror or compet-
itor before bid opening (in the case of a
sealed bid solicitation) or contract
award (in the case of a negotiated so-
licitation) unless otherwise required by
law;

(C) Has not attempted to induce any
other concern to submit or not to sub-
mit an offer for the purpose of restrict-
ing competition.

(iii) The offeror has attached an ac-
curate description of the internal re-
view forming the basis for the certifi-
cations provided herein.

Corporate President or Designee.

§173.3 Profit reduction clause.

The following profit reduction clause
is required in all competitively award-
ed new contracts over $100,000 when a
Competitive Information Certificate is
required prior to award.

Profit Reduction for Illegal or Im-
proper Activity

(a) The government, at its election,
may reduce the contract price by the
amount of any anticipated profit deter-
mined as set forth in paragraph (b) of
this section; if

(1) A person or business entity is con-
victed for violating 18 U.S.C. 201-224
(bribery, graft, and conflicts of inter-
est), 18 TU.S.C. 371 (conspiracy), 18
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U.S.C. 641 (theft of public money, prop-
erty, or records), 18 U.S.C. 1001 (false
statements), 18 U.S.C. 1341 (fraud), 18
U.S.C. 1343 (fraud by wire) for any act
in connection with or related to the ob-
taining of this contract; or

(2) The Secretary of Defense, or his
designee, determines that the Competi-
tive Information Certificate submitted
by the offeror in connection with
award of this contract

(i) Was materially false at the time it
was filed, or

(ii) Notwithstanding the offeror’s
best knowledge and belief, was materi-
ally incomplete or inaccurate.

Prior to making such a determination,
the Secretary or his designee, shall
provide to the contractor a written
statement of the action being consid-
ered and the basis therefor. The con-
tractor shall have not less than 30 cal-
endar days after receipt to submit in
person, in writing, or through a rep-
resentative, information and argument
in opposition to the proposed reduc-
tion. The Secretary or his designee
may, upon good cause shown, deter-
mine to reduce the contract price by
less than the amount of any profit de-
termined under paragraph (b) of this
section.

(b) The amount of anticipated profits
referred to in §173.3(a) shall be:

(1) In the case of a cost-plus-fixed-fee
contract, the amount of the fee speci-
fied in the contract at the time of
award;

(2) In the case of fixed-price-incen-
tive-profit or cost-plus-incentive-fee
contract, the amount of the target
profit or fee specified in the contract at
the time of award; or

(3) In the case of a firm-fixed-price
contract, the amount of anticipated
profit determined by the contracting
officer, after notice to the contractor
and opportunity to comment, from
records or documents in existence prior
to the date of the award of the con-
tract.

(c) The rights and remedies of the
government provided in this clause
shall not be exclusive and are in addi-
tion to any other rights and remedies
provided by law or under this contract.

Pt. 173, App.

APPENDIX TO PART 173—LIST OF CON-
TRACTORS FOR WHOM CERTIFICATION
Is REQUIRED

Armtec, Incorporated, 410 Highway 19 South,
Palatka, FL 32077

Cubic Corporation, 9333 Balboa Avenue, San

Diego, CA 92123 as to contracts origi-
nating in the following division:

Cubic Defense Systems, Incorporated, San
Diego, CA

Executive Resource Associates, 2011 Crystal
Drive, suite 813, Arlington, VA 22202

Hazeltine Corporation, 500 Commack Road,

Commack, NY 11725 and all divisions and
subsidiaries as follows:

Hazeltine Corporation, Electro-Acoustic Di-
vision, 115 Bay State Drive, Braintree, MA
02184

Hazeltine Corporation, Government Systems
& Products Division, Cuba Hill Road,
Greenlawn, NY 11740

Hazeltine Research, Incorporated, 188 Indus-
trial Drive, Elmhurst, IL. 60126

Kane Paper Corporation, 2365 Milburn Ave-
nue, Baldwin, NY 11510

Litton Data Systems, Incorporated,
Woodley Ave., Van Nuys, CA 91408

Loral Defense Systems Akron, 1210 Massillon
Rd., Akron, OH 44315

McDonnel Douglas Corporation, Banshee

Rd., P.O. Box 516, St. Louis, MO 63166 as
to contracts originating in the following
division:

McDonnell Aircraft Company, St. Louis, MO

Northrop Corporation, Ventura Division, 1515
Rancho Conejo Boulevard, Newbury Park,
CA 91320

Teledyne Electronics, 649 Lawrence Drive,
Newbury Park, CA 91320

Unisys Corporation, One Unisys Place, De-

troit, MI 48232, as to contracts origi-
nating in the following divisions or sub-
sidiaries:

Unisys Corporation, Defense Systems Divi-
sion, 3333 Pilot Knob Road, Eagan, MN

Unisys Corporation, Defense Systems Divi-
sion, Neil Armstrong Boulevard, Eagan,
MN

Unisys Shipboard & Ground Systems Group,
Marquis Avenue, Great Neck, NY 11020

United Technologies Corporation, UT Bldg.,

Hartford, CT 06101 as to contracts origi-
nating in the following divisions or sub-
sidiaries:

Norden Systems, Incorporated

Pratt & Whitney

Varian Associates, Incorporated, 611 Hansen

Way, Palo Alto, CA as to contracts origi-
nating in the following division:

*Continental Electronics Manufacturing
Company, Dallas, TX
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*Firm suspended as of July 6, 1988.
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Whittaker Corporation (L.ee Telecommuni- Zubier Enterprises, 6201 Pine Street, Harris-
cations Corporation (LTC), Route 1, Farm- burg, PA.
ington, AR 72730)
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