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PART 800—REGULATIONS PER-
TAINING TO CERTAIN INVEST-
MENTS IN THE UNITED STATES BY 
FOREIGN PERSONS 

Subpart A—General 

Sec. 
800.101 Scope. 
800.102 Risk-based analysis. 
800.103 Effect on other law. 
800.104 Applicability rule. 
800.105 Rules of construction and interpre-

tation. 

Subpart B—Definitions 

800.201 Aggregated data. 
800.202 Anonymized data. 
800.203 Business day. 
800.204 Certification. 
800.205 Committee; Chairperson of the Com-

mittee; Staff Chairperson. 
800.206 Completion date. 
800.207 Contingent equity interest. 
800.208 Control. 
800.209 Conversion. 
800.210 Covered control transaction. 
800.211 Covered investment. 
800.212 Covered investment critical infra-

structure. 
800.213 Covered transaction. 
800.214 Critical infrastructure. 
800.215 Critical technologies. 
800.216 Encrypted data. 
800.217 Entity. 
800.218 Excepted foreign state. 
800.219 Excepted investor. 
800.220 Foreign entity. 
800.221 Foreign government. 
800.222 Foreign government-controlled 

transaction. 
800.223 Foreign national. 
800.224 Foreign person. 
800.225 Hold. 
800.226 Identifiable data. 
800.227 Investment. 
800.228 Investment fund. 
800.229 Involvement. 
800.230 Lead agency. 
800.231 Manufacture. 
800.232 Material nonpublic technical infor-

mation. 
800.233 Minimum excepted ownership. 
800.234 Own. 
800.235 Parent. 
800.236 Party to a transaction. 
800.237 Person. 
800.238 Personal identifier. 
800.239 Principal place of business. 
800.240 Section 721. 
800.241 Sensitive personal data. 
800.242 Service. 
800.243 Solely for the purpose of passive in-

vestment. 
800.244 Substantial interest. 

800.245 Substantive decisionmaking. 
800.246 Supply. 
800.247 Targets or tailors. 
800.248 TID U.S. business. 
800.249 Transaction. 
800.250 Unaffiliated TID U.S. business. 
800.251 United States. 
800.252 U.S. business. 
800.253 U.S. national. 
800.254 U.S. regulatory authorization. 
800.255 Voting interest. 
800.256 Voting interest for purposes of crit-

ical technology mandatory declarations. 

Subpart C—Coverage 

800.301 Transactions that are covered con-
trol transactions. 

800.302 Transactions that are not covered 
control transactions. 

800.303 Transactions that are covered in-
vestments. 

800.304 Transactions that are not covered 
investments. 

800.305 Incremental acquisitions. 
800.306 Lending transactions. 
800.307 Specific clarification for investment 

funds. 
800.308 Timing rule for a contingent equity 

interest. 

Subpart D—Declarations 

800.401 Mandatory declarations. 
800.402 Voluntary declarations. 
800.403 Procedures for declarations. 
800.404 Contents of declarations. 
800.405 Beginning of 30-day assessment pe-

riod. 
800.406 Rejection, disposition, or withdrawal 

of declarations. 
800.407 Committee actions. 

Subpart E—Notices 

800.501 Procedures for notices. 
800.502 Contents of voluntary notices. 
800.503 Beginning of 45-day review period. 
800.504 Deferral, rejection, or disposition of 

certain voluntary notices. 
800.505 Determination of whether to under-

take an investigation. 
800.506 Determination not to undertake an 

investigation. 
800.507 Commencement of investigation. 
800.508 Completion or termination of inves-

tigation and report to the President. 
800.509 Withdrawal of notices. 

Subpart F—Committee Procedures 

800.601 General. 
800.602 Role of the Secretary of Labor. 
800.603 Materiality. 
800.604 Tolling of deadlines during lapse in 

appropriations. 
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Subpart G—Finality of Action 

800.701 Finality of actions under section 721. 

Subpart H—Provision and Handling of 
Information 

800.801 Obligation of parties or other per-
sons to provide information. 

800.802 Confidentiality. 

Subpart I—Penalties and Damages 

800.901 Penalties and damages. 
800.902 Effect of lack of compliance. 

Subpart J—Foreign National Security 
Investment Review Regimes 

800.1001 Determinations. 
800.1002 Effect of determinations. 

Subpart K—Filing Fees 

800.1101 Amount of fee. 
800.1102 Timing of payment. 
800.1103 Valuation. 
800.1104 Manner of payment. 
800.1105 Refunds. 
800.1106 Waiver. 
800.1107 Refilings. 
800.1108 Rejection of voluntary notice. 
APPENDIX A TO PART 800—COVERED INVEST-

MENT CRITICAL INFRASTRUCTURE AND 
FUNCTIONS RELATED TO COVERED INVEST-
MENT CRITICAL INFRASTRUCTURE. 

AUTHORITY: 50 U.S.C. 4565; E.O. 11858, as 
amended, 73 FR 4677. 

SOURCE: 85 FR 3124, Jan. 17, 2020, unless 
otherwise noted. 

Subpart A—General 

§ 800.101 Scope. 
(a) Section 721 of title VII of the De-

fense Production Act of 1950, as amend-
ed (50 U.S.C. 4565), authorizes the Com-
mittee on Foreign Investment in the 
United States to review any covered 
transaction, as defined in § 800.213 of 
this part, and to mitigate any risk to 
the national security of the United 
States that arises as a result of such 
transactions. Section 721 also author-
izes the President to suspend or pro-
hibit any covered transaction when, in 
the President’s judgment, there is cred-
ible evidence that leads the President 
to believe that the foreign person en-
gaging in a covered transaction might 
take action that threatens to impair 
the national security of the United 
States, and when provisions of law 

other than section 721 and the Inter-
national Emergency Economic Powers 
Act (50 U.S.C. 1701 et seq.) do not, in the 
judgment of the President, provide ade-
quate and appropriate authority for 
the President to protect the national 
security of the United States in the 
matter before the President. 

(b) This part implements regulations 
pertaining to covered transactions. 
Regulations pertaining to ‘‘covered 
real estate transactions’’ are addressed 
in part 802 of this chapter. 

§ 800.102 Risk-based analysis. 

Any determination of the Committee 
with respect to a covered transaction 
to suspend, refer to the President, or to 
negotiate, enter into or impose, or en-
force any agreement or condition under 
section 721 shall be based on a risk- 
based analysis, conducted by the Com-
mittee, of the effects on the national 
security of the United States of the 
covered transaction. Any such risk- 
based analysis shall include credible 
evidence demonstrating the risk and an 
assessment of the threat, 
vulnerabilities, and consequences to 
national security related to the trans-
action. For purposes of this part, any 
such analysis of risk shall include and 
be informed by consideration of the fol-
lowing elements: 

(a) The threat, which is a function of 
the intent and capability of a foreign 
person to take action to impair the na-
tional security of the United States; 

(b) The vulnerabilities, which are the 
extent to which the nature of the U.S. 
business presents susceptibility to im-
pairment of national security; and 

(c) The consequences to national secu-
rity, which are the potential effects on 
national security that could reason-
ably result from the exploitation of the 
vulnerabilities by the threat actor. 

§ 800.103 Effect on other law. 

Nothing in this part shall be con-
strued as altering or affecting any 
other authority, process, regulation, 
investigation, enforcement measure, or 
review provided by or established under 
any other provision of federal law, in-
cluding the International Emergency 
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Economic Powers Act, or any other au-
thority of the President or the Con-
gress under the Constitution of the 
United States. 

§ 800.104 Applicability rule. 
(a) Except as provided in paragraphs 

(b) through (f) of this section and oth-
erwise in this part, the regulations in 
this part apply from February 13, 2020. 

(b) Subject to paragraph (c) of this 
section, for any transaction for which 
the following has occurred before Feb-
ruary 13, 2020, the corresponding provi-
sions of the regulations in this part 
that were in effect on February 12, 2020, 
will apply: 

(1) The completion date; 
(2) The parties to the transaction 

have executed a binding written agree-
ment, or other binding document, es-
tablishing the material terms of the 
transaction; 

(3) A party has made a public offer to 
shareholders to buy shares of a U.S. 
business; or 

(4) A shareholder has solicited prox-
ies in connection with an election of 
the board of directors of a U.S. busi-
ness or an owner or holder of a contin-
gent equity interest has requested the 
conversion of the contingent equity in-
terest. 

(c) For any transaction to which part 
801 of this title was applicable from No-
vember 10, 2018, through February 12, 
2020, the regulations in part 801 in ef-
fect during that time will continue to 
apply. 

NOTE 1 TO § 800.104: See subpart I (Penalties 
and Damages) of this part for specific appli-
cability rules pertaining to that subpart. 

(d) Subject to paragraphs (b) and (c) 
of this section, for any transaction for 
which the following has occurred on or 
after February 13, 2020, and before Oc-
tober 15, 2020, the corresponding provi-
sions of the regulations in this part 
that were in effect during that time 
will apply: 

(1) The completion date; 
(2) The parties to the transaction 

have executed a binding written agree-
ment, or other binding document, es-
tablishing the material terms of the 
transaction; 

(3) A party has made a public offer to 
shareholders to buy shares of a U.S. 
business; or 

(4) A shareholder has solicited prox-
ies in connection with an election of 
the board of directors of a U.S. busi-
ness or an owner or holder of a contin-
gent equity interest has requested the 
conversion of the contingent equity in-
terest. 

(e) Except as provided in paragraphs 
(b) through (d) of this section, the 
amendments to this part published in 
the FEDERAL REGISTER on September 
15, 2020 apply from October 15, 2020. 

(f) Notwithstanding paragraphs (b) 
through (d) of this section, the amend-
ments to this part published in the 
FEDERAL REGISTER on November 26, 
2024 apply from December 26, 2024. 

[85 FR 3124, Jan. 17, 2020, as amended at 85 
FR 57128, Sept. 15, 2020; 89 FR 93184, Nov. 26, 
2024] 

§ 800.105 Rules of construction and in-
terpretation. 

(a) The examples included in this 
part are provided for informational 
purposes and should not be construed 
to alter the meaning of the text of the 
regulations in this part. 

(b) As used in this part, the term 
‘‘including’’ means ‘‘including but not 
limited to.’’ 

Subpart B—Definitions 

§ 800.201 Aggregated data. 

The term aggregated data means data 
that have been combined or collected 
together in summary or other form 
such that the data cannot be identified 
with any individual. 

§ 800.202 Anonymized data. 

The term anonymized data means 
data from which all personal identi-
fiers have been completely removed. 

§ 800.203 Business day. 

The term business day means Monday 
through Friday, except the legal public 
holidays specified in 5 U.S.C. 6103, any 
day declared to be a holiday by federal 
statute or executive order, or any day 
with respect to which the U.S. Office of 
Personnel Management has announced 
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that Federal agencies in the Wash-
ington, DC, area are closed. For pur-
poses of calculating any deadline im-
posed by this part triggered by the sub-
mission of a party to a transaction 
under § 800.401(g)(2) or § 800.501(i), any 
submissions received after 5 p.m. East-
ern Time are deemed to be submitted 
on the next business day. 

NOTE 1 TO § 800.203: See § 800.604 regarding 
the tolling of deadlines during a lapse in ap-
propriations. 

§ 800.204 Certification. 
(a) The term certification means a 

written statement signed by the chief 
executive officer or other duly author-
ized designee of a party filing a notice, 
declaration, or information, certifying 
under the penalties provided in the 
False Statements Accountability Act 
of 1996, as amended (18 U.S.C. 1001) that 
the notice, declaration, or information 
filed: 

(1) Fully complies with the require-
ments of section 721, the regulations in 
this part, and any agreement or condi-
tion entered into with the Committee 
or any member of the Committee, and 

(2) Is accurate and complete in all 
material respects, as it relates to: 

(i) The transaction; and 
(ii) The party providing the certifi-

cation, including its parents, subsidi-
aries, and any other related entities de-
scribed in the notice, declaration, or 
information. 

(b) For purposes of this section, a 
duly authorized designee is: 

(1) In the case of a partnership, any 
general partner thereof; 

(2) In the case of a corporation, any 
officer or director thereof; 

(3) In the case of any entity lacking 
partners, officers, and directors, any 
individual within the organization ex-
ercising executive functions similar to 
those of a general partner of a partner-
ship or an officer or director of a cor-
poration; and 

(4) In the case of an individual, such 
individual or his or her legal represent-
ative. 

(c) In each case described in para-
graphs (b)(1) through (4) of this section, 
such designee must possess actual au-
thority to make the certification on 
behalf of the party filing a notice, dec-
laration, or information. 

NOTE 1 TO § 800.204: A sample certification 
may be found at the Committee’s section of 
the Department of the Treasury website. 

§ 800.205 Committee; Chairperson of 
the Committee; Staff Chairperson. 

The term Committee means the Com-
mittee on Foreign Investment in the 
United States. The Chairperson of the 
Committee is the Secretary of the Treas-
ury. The Staff Chairperson of the Com-
mittee is the Department of the Treas-
ury official so designated by the Sec-
retary of the Treasury or by the Sec-
retary’s designee. 

§ 800.206 Completion date. 

The term completion date means, with 
respect to a transaction, the earliest 
date upon which any ownership inter-
est, including a contingent equity in-
terest, is conveyed, assigned, delivered, 
or otherwise transferred to a person, or 
a change in rights that could result in 
a covered control transaction or cov-
ered investment occurs. 

NOTE 1 TO § 800.206: See § 800.308 regarding 
the timing rule for a contingent equity in-
terest. 

§ 800.207 Contingent equity interest. 

The term contingent equity interest 
means a financial instrument that cur-
rently does not constitute an equity in-
terest but is convertible into, or pro-
vides the right to acquire, an equity in-
terest upon the occurrence of a contin-
gency or defined event. 

§ 800.208 Control. 

(a) The term control means the power, 
direct or indirect, whether or not exer-
cised, through the ownership of a ma-
jority or a dominant minority of the 
total outstanding voting interest in an 
entity, board representation, proxy 
voting, a special share, contractual ar-
rangements, formal or informal ar-
rangements to act in concert, or other 
means, to determine, direct, or decide 
important matters affecting an entity; 
in particular, but without limitation, 
to determine, direct, take, reach, or 
cause decisions regarding the following 
matters, or any other similarly impor-
tant matters affecting an entity: 

(1) The sale, lease, mortgage, pledge, 
or other transfer of any of the tangible 
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or intangible principal assets of the en-
tity, whether or not in the ordinary 
course of business; 

(2) The reorganization, merger, or 
dissolution of the entity; 

(3) The closing, relocation, or sub-
stantial alteration of the production, 
operational, or research and develop-
ment facilities of the entity; 

(4) Major expenditures or invest-
ments, issuances of equity or debt, or 
dividend payments by the entity, or ap-
proval of the operating budget of the 
entity; 

(5) The selection of new business 
lines or ventures that the entity will 
pursue; 

(6) The entry into, termination, or 
non-fulfillment by the entity of signifi-
cant contracts; 

(7) The policies or procedures of the 
entity governing the treatment of non- 
public technical, financial, or other 
proprietary information of the entity; 

(8) The appointment or dismissal of 
officers or senior managers or, in the 
case of a partnership, the general part-
ner; 

(9) The appointment or dismissal of 
employees with access to critical tech-
nology or other sensitive technology or 
classified U.S. Government informa-
tion; or 

(10) The amendment of the Articles of 
Incorporation, constituent agreement, 
or other organizational documents of 
the entity with respect to the matters 
described in paragraphs (a)(1) through 
(9) of this section. 

(b) In examining questions of control 
in situations where more than one for-
eign person has an ownership interest 
in an entity, consideration will be 
given to factors such as whether the 
foreign persons are related or have for-
mal or informal arrangements to act in 
concert, whether they are agencies or 
instrumentalities of the national or 
subnational governments of a single 
foreign state, and whether a given for-
eign person and another person that 
has an ownership interest in the entity 
are both controlled by any of the na-
tional or subnational governments of a 
single foreign state. 

(c) The following minority share-
holder protections shall not in them-
selves be deemed to confer control over 
an entity: 

(1) The power to prevent the sale or 
pledge of all or substantially all of the 
assets of an entity or a voluntary filing 
for bankruptcy or liquidation; 

(2) The power to prevent an entity 
from entering into contracts with ma-
jority investors or their affiliates; 

(3) The power to prevent an entity 
from guaranteeing the obligations of 
majority investors or their affiliates; 

(4) The right to purchase an addi-
tional interest in an entity to prevent 
the dilution of an investor’s pro rata 
interest in that entity in the event 
that the entity issues additional in-
struments conveying interests in the 
entity; 

(5) The power to prevent the change 
of existing legal rights or preferences 
of the particular class of stock held by 
minority investors, as provided in the 
relevant corporate documents gov-
erning such shares; and 

(6) The power to prevent the amend-
ment of the Articles of Incorporation, 
constituent agreement, or other orga-
nizational documents of an entity with 
respect to the matters described in 
paragraphs (c)(1) through (5) of this 
section. 

(d) The Committee will consider, on a 
case-by-case basis, whether minority 
shareholder protections other than 
those listed in paragraph (c) of this sec-
tion do not confer control over an enti-
ty. 

(e) Examples: 
(1) Example 1. Corporation A is a U.S. 

business. A U.S. investor owns 50 per-
cent of the voting interest in Corpora-
tion A, and the remaining voting inter-
est is owned in equal shares by five un-
related foreign investors. The foreign 
investors jointly financed their invest-
ment in Corporation A and vote as a 
single block on matters affecting Cor-
poration A. The foreign investors have 
an informal arrangement to act in con-
cert with regard to Corporation A, and, 
as a result, the foreign investors con-
trol Corporation A. 

(2) Example 2. Same facts as the ex-
ample in paragraph (e)(1) of this sec-
tion with regard to the composition of 
Corporation A’s shareholders. The for-
eign investors in Corporation A have 
no contractual or other commitments 
to act in concert, and have no informal 
arrangements to do so. Assuming no 
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other relevant facts, the foreign inves-
tors do not control Corporation A. 

(3) Example 3. Corporation A, a for-
eign person, is a private equity fund 
that routinely acquires equity inter-
ests in companies and manages them 
for a period of time. Corporation B is a 
U.S. business. In addition to its acqui-
sition of seven percent of Corporation 
B’s voting shares, Corporation A ac-
quires the right to terminate signifi-
cant contracts of Corporation B. Cor-
poration A controls Corporation B. 

(4) Example 4. Corporation A, a for-
eign person, acquires a nine percent in-
terest in the shares of Corporation B, a 
U.S. business. As part of the trans-
action, Corporation A also acquires 
certain veto rights that determine im-
portant matters affecting Corporation 
B, including the right to veto the dis-
missal of senior executives of Corpora-
tion B. Corporation A controls Cor-
poration B. 

(5) Example 5. Corporation A, a for-
eign person, acquires a 13 percent in-
terest in the shares of Corporation B, a 
U.S. business, and the right to appoint 
one member of Corporation B’s seven- 
member board of directors. Corporation 
A receives minority shareholder pro-
tections listed in paragraph (c) of this 
section but receives no other positive 
or negative rights with respect to Cor-
poration B. Assuming no other rel-
evant facts, Corporation A does not 
control Corporation B. 

(6) Example 6. Corporation A, a for-
eign person, acquires a 20 percent in-
terest in the shares of Corporation B, a 
U.S. business. Corporation A has nego-
tiated an irrevocable passivity agree-
ment that completely precludes it from 
controlling Corporation B. Corporation 
A does, however, receive the right to 
prevent Corporation B from entering 
into contracts with majority investors 
or their affiliates and to prevent Cor-
poration B from guaranteeing the obli-
gations of majority investors or their 
affiliates. Assuming no other relevant 
facts, Corporation A does not control 
Corporation B. 

(7) Example 7. Limited Partnership A 
comprises two limited partners, each of 
which holds 49 percent of the interest 
in the partnership, and a general part-
ner, which holds two percent of the in-
terest. The general partner has sole au-

thority to determine, direct, and decide 
all important matters affecting the 
partnership and a fund operated by the 
partnership. The general partner alone 
controls Limited Partnership A and 
the fund. 

(8) Example 8. Same facts as the ex-
ample in paragraph (e)(7) of this sec-
tion, except that each of the limited 
partners has the authority to veto 
major investments proposed by the 
general partner and to choose the 
fund’s representatives on the boards of 
the fund’s portfolio companies. The 
general partner and the limited part-
ners each have control over Limited 
Partnership A and the fund. 

NOTE 1 TO § 800.208: See § 800.302(b) regarding 
the Committee’s treatment of transactions 
in which a foreign person holds or acquires 10 
percent or less of the outstanding voting in-
terest in a U.S. business solely for the pur-
pose of passive investment. See § 800.303 re-
garding the Committee’s treatment of trans-
actions that do not result in control over a 
U.S. business by a foreign person, but may be 
covered investments. See § 800.305 regarding 
the Committee’s treatment of a subsequent 
transaction involving a foreign person that 
previously acquired control of the U.S. busi-
ness. 

§ 800.209 Conversion. 

The term conversion means the exer-
cise of a right inherent in the owner-
ship or holding of a particular financial 
instrument to exchange any such in-
strument for an equity interest. 

§ 800.210 Covered control transaction. 

The term covered control transaction 
means any transaction that is proposed 
or pending after August 23, 1988, by or 
with any foreign person that could re-
sult in foreign control of any U.S. busi-
ness, including such a transaction car-
ried out through a joint venture. 

§ 800.211 Covered investment. 

The term covered investment means an 
investment, direct or indirect, by a for-
eign person other than an excepted in-
vestor, in an unaffiliated TID U.S. 
business that is proposed or pending on 
or after February 13, 2020, and that: 

(a) Is not a covered control trans-
action; and 

(b) Affords the foreign person: 
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(1) Access to any material nonpublic 
technical information in the possession 
of the TID U.S. business; 

(2) Membership or observer rights on, 
or the right to nominate an individual 
to a position on, the board of directors 
or equivalent governing body of the 
TID U.S. business; or 

(3) Any involvement, other than 
through voting of shares, in sub-
stantive decisionmaking of the TID 
U.S. business regarding: 

(i) The use, development, acquisition, 
safekeeping, or release of sensitive per-
sonal data of U.S. citizens maintained 
or collected by the TID U.S. business; 

(ii) The use, development, acquisi-
tion, or release of critical technologies; 
or 

(iii) The management, operation, 
manufacture, or supply of covered in-
vestment critical infrastructure. 

(c) Notwithstanding paragraphs (a) 
and (b) of this section, no investment 
involving an air carrier, as defined in 
49 U.S.C. 40102(a)(2), that holds a cer-
tificate issued under 49 U.S.C. 41102 
shall be a covered investment. 

(d) Example: Corporation A, a foreign 
person that is not an excepted investor, 
makes a non-controlling investment in 
Corporation B, a U.S. business, that af-
fords Corporation A the right to nomi-
nate one of the directors on Corpora-
tion B’s board of directors. Corporation 
B, through its wholly-owned subsidiary 
Corporation X, designs and manufac-
tures a critical technology. Corpora-
tion A’s investment in Corporation B is 
a covered investment. 

§ 800.212 Covered investment critical 
infrastructure. 

The term covered investment critical 
infrastructure means, in the context of 
a particular covered investment, the 
systems and assets, whether physical 
or virtual, set forth in column 1 of ap-
pendix A to this part. 

§ 800.213 Covered transaction. 
The term covered transaction means 

any of the following: 
(a) A covered control transaction; 
(b) A covered investment; 
(c) A change in the rights that a for-

eign person has with respect to a U.S. 
business in which the foreign person 
has an investment, if that change could 

result in a covered control transaction 
or a covered investment; or 

(d) Any other transaction, transfer, 
agreement, or arrangement, the struc-
ture of which is designed or intended to 
evade or circumvent the application of 
section 721. 

(e) Examples: 
(1) Example 1. Corporation A, a for-

eign person, acquires a 10 percent non- 
controlling equity interest in Corpora-
tion X, a U.S. business. Corporation X 
subsequently provides Corporation A 
the right to appoint the Chief Execu-
tive Officer and the Chief Technical Of-
ficer of Corporation X. Corporation A 
does not acquire any additional equity 
interest in Corporation X. Assuming no 
other relevant facts, the change in 
rights is a covered transaction. 

(2) Example 2. Corporation A, a for-
eign person that is not an excepted in-
vestor, acquires a 10 percent non-con-
trolling equity interest in Corporation 
X, an unaffiliated TID U.S. business, 
but Corporation A is not afforded any 
of the access, rights, or involvement 
specified in § 800.211(b) at the time of 
its investment. Corporation X later ex-
pands its board of directors and pro-
vides Corporation A with the right to 
appoint a director. Assuming no other 
relevant facts, the change in rights is a 
covered transaction. 

(3) Example 3. Corporation A is orga-
nized under the laws of a foreign state 
and is wholly owned and controlled by 
a foreign national. With a view towards 
circumventing section 721, Corporation 
A transfers money to a U.S. citizen, 
who, pursuant to informal arrange-
ments with Corporation A and on its 
behalf, purchases all the shares in Cor-
poration X, a U.S. business. The trans-
action is a covered transaction. 

(4) Example 4. Corporation A is orga-
nized under the laws of a foreign state, 
is wholly owned and controlled by a 
foreign national, and is not an excepted 
investor. With a view towards circum-
venting section 721, Corporation A 
transfers money to a U.S. citizen, who, 
pursuant to informal arrangements 
with Corporation A and on its behalf, 
makes a non-controlling minority eq-
uity investment in Corporation X, an 
unaffiliated TID U.S. business that 
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maintains and collects sensitive per-
sonal data of U.S. citizens. In connec-
tion with the investment, the U.S. cit-
izen is afforded the right to be involved 
in substantive decisionmaking regard-
ing the release of sensitive personal 
data of U.S. citizens maintained by 
Corporation X. The transaction is a 
covered transaction. 

NOTE 1 TO § 800.213: Any transaction de-
scribed in (a) through (d) of this section that 
arises pursuant to a bankruptcy proceeding 
or other form of default on debt is a covered 
transaction. See also § 800.306 for the treat-
ment of certain lending transactions. 

[85 FR 3124, Jan. 17, 2020, as amended at 85 
FR 57128, Sept. 15, 2020] 

§ 800.214 Critical infrastructure. 

The term critical infrastructure means, 
in the context of a particular covered 
control transaction, systems and as-
sets, whether physical or virtual, so 
vital to the United States that the in-
capacity or destruction of such sys-
tems or assets would have a debili-
tating impact on national security. 

§ 800.215 Critical technologies. 

The term critical technologies means 
the following: 

(a) Defense articles or defense serv-
ices included on the United States Mu-
nitions List (USML) set forth in the 
International Traffic in Arms Regula-
tions (ITAR) (22 CFR parts 120–130); 

(b) Items included on the Commerce 
Control List (CCL) set forth in Supple-
ment No. 1 to part 774 of the Export 
Administration Regulations (EAR) (15 
CFR parts 730–774), and controlled— 

(1) Pursuant to multilateral regimes, 
including for reasons relating to na-
tional security, chemical and biologi-
cal weapons proliferation, nuclear non-
proliferation, or missile technology; or 

(2) For reasons relating to regional 
stability or surreptitious listening; 

(c) Specially designed and prepared 
nuclear equipment, parts and compo-
nents, materials, software, and tech-
nology covered by 10 CFR part 810 (re-
lating to assistance to foreign atomic 
energy activities); 

(d) Nuclear facilities, equipment, and 
material covered by 10 CFR part 110 
(relating to export and import of nu-
clear equipment and material); 

(e) Select agents and toxins covered 
by 7 CFR part 331, 9 CFR part 121, or 42 
CFR part 73; and 

(f) Emerging and foundational tech-
nologies controlled under section 1758 
of the Export Control Reform Act of 
2018 (50 U.S.C. 4817). 

§ 800.216 Encrypted data. 
The term encrypted data means data 

to which National Institute of Stand-
ards and Technology (NIST)-allowed 
cryptographic techniques, as identified 
in the most current NIST special publi-
cation 800–175B, or superseding publica-
tion, have been applied. 

§ 800.217 Entity. 
The term entity means any branch, 

partnership, group or sub-group, asso-
ciation, estate, trust, corporation or 
division of a corporation, or organiza-
tion (whether or not organized under 
the laws of any State or foreign state); 
assets (whether or not organized as a 
separate legal entity) operated by any 
one of the foregoing as a business un-
dertaking in a particular location or 
for particular products or services; and 
any government (including a foreign 
national or subnational government, 
the U.S. Government, a subnational 
government within the United States, 
and any of their respective depart-
ments, agencies, or instrumentalities). 
(See examples in § 800.301(g)(5) through 
(14) and § 800.302(g)(5) through (10).) 

§ 800.218 Excepted foreign state. 
The term excepted foreign state means, 

until February 13, 2023, a foreign state 
that meets the criteria in paragraph (a) 
of this section, and, beginning on Feb-
ruary 13, 2023, a foreign state that 
meets both the criteria in paragraphs 
(a) and (b) of this section: 

(a) Is identified by the Committee as 
an eligible foreign state, and 

(b) Is a foreign state for which the 
Committee has made a determination 
under § 800.1001(a). 

NOTE 1 TO § 800.218: The name of each for-
eign state identified by the Committee as an 
eligible foreign state will be available at the 
Committee’s section of the Department of 
the Treasury website. See § 800.1001(c) regard-
ing the publication of a notice in the FED-
ERAL REGISTER of a determination under 
§ 800.1001(a). The list of excepted foreign 
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states will also be available at the Commit-
tee’s section of the Department of the Treas-
ury website. 

[85 FR 3124, Jan. 17, 2020, as amended at 87 
FR 732, Feb. 4, 2022] 

§ 800.219 Excepted investor. 
(a) The term excepted investor means 

a foreign person who is, as of the com-
pletion date of the transaction and sub-
ject to paragraphs (c) and (d) of this 
section: 

(1) A foreign national who is a na-
tional of one or more excepted foreign 
states and is not also a national of any 
foreign state that is not an excepted 
foreign state; 

(2) A foreign government of an ex-
cepted foreign state; or 

(3) An entity that meets each of the 
following conditions with respect to 
itself and each of its parents (if any): 

(i) Such entity is organized under the 
laws of an excepted foreign state or in 
the United States; 

(ii) Such entity has its principal 
place of business in an excepted foreign 
state or in the United States; 

(iii) Seventy-five percent or more of 
the members and 75 percent or more of 
the observers of the board of directors 
or equivalent governing body of such 
entity are: 

(A) U.S. nationals; or 
(B) Nationals of one or more excepted 

foreign states who are not also nation-
als of any foreign state that is not an 
excepted foreign state; 

(iv) Any foreign person that individ-
ually, and each foreign person that is 
part of a group of foreign persons that 
in the aggregate, holds 10 percent or 
more of the outstanding voting inter-
est of such entity; holds the right to 10 
percent or more of the profits of such 
entity; holds the right in the event of 
dissolution to 10 percent or more of the 
assets of such entity; or otherwise 
could exercise control over such entity, 
is: 

(A) A foreign national who is a na-
tional of one or more excepted foreign 
states and is not also a national of any 
foreign state that is not an excepted 
foreign state; 

(B) A foreign government of an ex-
cepted foreign state; or 

(C) An entity that is organized under 
the laws of an excepted foreign state or 

in the United States and has its prin-
cipal place of business in an excepted 
foreign state or in the United States; 
and 

(v) The minimum excepted ownership 
of such entity is held, individually or 
in the aggregate, by one or more per-
sons each of whom is: 

(A) Not a foreign person; 
(B) A foreign national who is a na-

tional of one or more excepted foreign 
states and is not also a national of any 
foreign state that is not an excepted 
foreign state; 

(C) A foreign government of an ex-
cepted foreign state; or 

(D) An entity that is organized under 
the laws of an excepted foreign state or 
in the United States and has its prin-
cipal place of business in an excepted 
foreign state or in the United States. 

(b) For purposes of paragraph 
(a)(3)(iv) of this section, foreign per-
sons who are related, have formal or 
informal arrangements to act in con-
cert, or are agencies or instrumental-
ities of, or controlled by, the national 
or subnational governments of a single 
foreign state are considered part of a 
group of foreign persons and their indi-
vidual ownerships are aggregated. 

(c) Notwithstanding paragraph (a) of 
this section, a foreign person is not an 
excepted investor with respect to a 
transaction if: 

(1) In the five years prior to the com-
pletion date of the transaction the for-
eign person, any of its parents, or any 
entity of which it is a parent: 

(i) Has received written notice from 
the Committee that it has submitted a 
material misstatement or omission in 
a notice or declaration or made a false 
certification under this part or part 801 
or 802 of this title; 

(ii) Has received written notice from 
the Committee that it has violated a 
material provision of a mitigation 
agreement entered into with, material 
condition imposed by, or an order 
issued by, the Committee or a lead 
agency under section 721(l); 

(iii) Has been subject to action by the 
President under section 721(d); 

(iv) Has: 
(A) Received a written Finding of 

Violation or Penalty Notice imposing a 
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civil monetary penalty from the De-
partment of the Treasury, Office of 
Foreign Assets Control (OFAC); or 

(B) Entered into a settlement agree-
ment with OFAC with respect to appar-
ent violations of U.S. sanctions laws 
administered by OFAC, including the 
International Emergency Economic 
Powers Act, the Trading With the 
Enemy Act, the Foreign Narcotics 
Kingpin Designation Act, each as 
amended, or of any executive order, 
regulation, order, directive, or license 
issued pursuant thereto; 

(v) Has received a written notice of 
debarment from the Department of 
State, Directorate of Defense Trade 
Controls, as described in 22 CFR parts 
127 and 128; 

(vi) Has been a respondent or party in 
a final order, including a settlement 
order, issued by the Department of 
Commerce, Bureau of Industry and Se-
curity (BIS) regarding violations of 
U.S. export control laws administered 
by BIS, including the Export Control 
Reform Act of 2018 (50 U.S.C. 4801 et 
seq.), the EAR, or of any executive 
order, regulation, order, directive, or 
license issued pursuant thereto; 

(vii) Has received a final decision 
from the Department of Energy, Na-
tional Nuclear Security Administra-
tion imposing a civil penalty with re-
spect to a violation of section 57b. of 
the Atomic Energy Act of 1954, as im-
plemented under 10 CFR part 810; or 

(viii) Has been convicted of, or has 
entered into a deferred prosecution 
agreement or non-prosecution agree-
ment with the Department of Justice 
with respect to, any felony in any ju-
risdiction within the United States; or 

(2) The foreign person, any of its par-
ents, or any entity of which it is a par-
ent is, on the date on which the parties 
to the transaction first execute a bind-
ing written agreement, or other bind-
ing document, establishing the mate-
rial terms of the transaction, listed on 
either the BIS Unverified List or Enti-
ty List in 15 CFR part 744. 

(d) Irrespective of whether the for-
eign person satisfies the criteria in 
paragraph (a)(1) or (2), (a)(3)(i) through 
(iii), or (c)(1)(i) through (iii) of this sec-
tion as of the completion date, if at 
any time during the three-year period 
following the completion date, the for-

eign person no longer meets all the cri-
teria set forth in paragraph (a)(1) or (2), 
(a)(3)(i) through (iii), or (c)(1)(i) 
through (iii) of this section, the foreign 
person is not an excepted investor with 
respect to the transaction from the 
completion date onward. This para-
graph does not apply when an excepted 
investor no longer meets any of the cri-
teria solely due to a rescission of a de-
termination under § 800.1001(b) or if the 
relevant foreign state otherwise ceases 
to be an excepted foreign state. 

(e) A foreign person may waive its 
status as an excepted investor with re-
spect to a transaction at any time by 
submitting a declaration under § 800.403 
or filing a notice under § 800.501 regard-
ing the transaction in which it explic-
itly waives such status. In such case, 
the foreign person will be deemed not 
to be an excepted investor with respect 
to the transaction and the relevant 
provisions of subpart D or E will apply. 

NOTE 1 TO § 800.219: See § 800.501(c)(2) regard-
ing an agency notice where a foreign person 
is not an excepted investor solely due to 
§ 800.219(d). 

[85 FR 3124, Jan. 17, 2020; 85 FR 8747, Feb. 18, 
2020] 

§ 800.220 Foreign entity. 
(a) The term foreign entity means any 

branch, partnership, group or sub- 
group, association, estate, trust, cor-
poration or division of a corporation, 
or organization organized under the 
laws of a foreign state if either its prin-
cipal place of business is outside the 
United States or its equity securities 
are primarily traded on one or more 
foreign exchanges. 

(b) Notwithstanding paragraph (a) of 
this section, any branch, partnership, 
group or sub-group, association, estate, 
trust, corporation or division of a cor-
poration, or organization that can 
demonstrate that a majority of the eq-
uity interest in such entity is ulti-
mately owned by U.S. nationals is not 
a foreign entity. 

§ 800.221 Foreign government. 
The term foreign government means 

any government or body exercising 
governmental functions, other than the 
U.S. Government or a subnational gov-
ernment of the United States. The 
term includes, but is not limited to, 
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national and subnational governments, 
including their respective departments, 
agencies, and instrumentalities. 

§ 800.222 Foreign government-con-
trolled transaction. 

The term foreign government-con-
trolled transaction means any covered 
control transaction that could result in 
control of a U.S. business by a foreign 
government or a person controlled by 
or acting on behalf of a foreign govern-
ment. 

§ 800.223 Foreign national. 
The term foreign national means any 

individual other than a U.S. national. 

§ 800.224 Foreign person. 
(a) The term foreign person means: 
(1) Any foreign national, foreign gov-

ernment, or foreign entity; or 
(2) Any entity over which control is 

exercised or exercisable by a foreign 
national, foreign government, or for-
eign entity. 

(b) Any entity over which control is 
exercised or exercisable by a foreign 
person is a foreign person. 

(c) Examples: 
(1) Example 1. Corporation A is orga-

nized under the laws of a foreign state 
and is engaged in business only outside 
the United States. All of its shares are 
held by Corporation X, which solely 
controls Corporation A. Corporation X 
is organized in the United States and is 
wholly owned and controlled by U.S. 
nationals. Assuming no other relevant 
facts, Corporation A, although orga-
nized and operating only outside the 
United States, is not a foreign entity 
due to § 800.220(b) and is not a foreign 
person. 

(2) Example 2. Same facts as the first 
sentence of the example in paragraph 
(c)(1) of this section. The government 
of the foreign state under whose laws 
Corporation A is organized exercises 
control over Corporation A because a 
law establishing Corporation A gives 
the foreign state the right to appoint 
Corporation A’s board members. Cor-
poration A is a foreign person. 

(3) Example 3. Corporation A is orga-
nized in the United States, is engaged 
in interstate commerce in the United 
States, and is controlled by Corpora-
tion X. Corporation X is organized 

under the laws of a foreign state, its 
principal place of business is located 
outside the United States, and 50 per-
cent of its shares are held by foreign 
nationals and 50 percent of its shares 
are held by U.S. nationals. Both Cor-
poration A and Corporation X are for-
eign persons. Corporation A is also a 
U.S. business. 

(4) Example 4. Corporation A is orga-
nized under the laws of a foreign state 
and is owned and controlled by a for-
eign national. A branch of Corporation 
A engages in interstate commerce in 
the United States. Corporation A (in-
cluding its branch) is a foreign person. 
The branch is also a U.S. business. 

(5) Example 5. Corporation A is orga-
nized under the laws of a foreign state 
and its principal place of business is lo-
cated outside the United States. Forty- 
five percent of the equity interest in 
Corporation A is owned in equal shares 
by numerous unrelated foreign inves-
tors, none of whom has control. The 
foreign investors have no formal or in-
formal arrangement with any other 
holder of equity interest in Corpora-
tion A to act in concert regarding Cor-
poration A. Corporation A can dem-
onstrate that the remainder of the eq-
uity interest in Corporation A is ulti-
mately held by U.S. nationals. Assum-
ing no other relevant facts, Corpora-
tion A is not a foreign entity or foreign 
person. 

(6) Example 6. Same facts as the ex-
ample in paragraph (c)(5) of this sec-
tion, except that one of the foreign in-
vestors, a foreign national, controls 
Corporation A. Assuming no other rel-
evant facts, Corporation A is not a for-
eign entity due to § 800.220(b), but it is 
a foreign person under paragraph (a)(2) 
of this section because it is controlled 
by a foreign national. 

§ 800.225 Hold. 
The terms hold(s) and holding mean 

legal or beneficial ownership, whether 
direct or indirect, whether through fi-
duciaries, agents, or other means. 

§ 800.226 Identifiable data. 
The term identifiable data means data 

that can be used to distinguish or trace 
an individual’s identity, including 
through the use of any personal identi-
fier. Aggregated data or anonymized 
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data is identifiable data if any party to 
the transaction has, or as a result of 
the transaction will have, the ability 
to disaggregate or de-anonymize the 
data, or if the data is otherwise capable 
of being used to distinguish or trace an 
individual’s identity. Identifiable data 
does not include encrypted data, unless 
the U.S. business that maintains or 
collects the encrypted data has the 
means to de-encrypt the data so as to 
distinguish or trace an individual’s 
identity. 

§ 800.227 Investment. 
The term investment means the acqui-

sition of equity interest, including con-
tingent equity interest. 

§ 800.228 Investment fund. 
The term investment fund means any 

entity that is an ‘‘investment com-
pany,’’ as defined in section 3(a) of the 
Investment Company Act of 1940 (15 
U.S.C. 80a–1 et seq.), or would be an 
‘‘investment company’’ but for one or 
more of the exemptions provided in 
section 3(b) or 3(c) thereunder. 

§ 800.229 Involvement. 
The term involvement means the right 

or ability to participate, whether or 
not exercised, including by doing any 
of the following: 

(a) Providing input into a final deci-
sion; 

(b) Consulting with or providing ad-
vice to a decisionmaker; 

(c) Exercising special approval or 
veto rights; 

(d) Participating on a committee 
with decisionmaking authority; or 

(e) Advising on the appointment offi-
cers or selecting employees who are en-
gaged in substantive decisionmaking. 

§ 800.230 Lead agency. 
The term lead agency means the De-

partment of the Treasury and any 
other agency designated by the Chair-
person of the Committee to have pri-
mary responsibility, on behalf of the 
Committee, for the specific activity for 
which the Chairperson designates it as 
a lead agency, including all or a por-
tion of an assessment, a review, an in-
vestigation, or the negotiation or mon-
itoring of a mitigation agreement or 
condition. 

§ 800.231 Manufacture. 

Solely for the purposes of column 2 of 
appendix A to this part, the term man-
ufacture means to produce or repro-
duce, whether physically or virtually. 

§ 800.232 Material nonpublic technical 
information. 

(a) The term material nonpublic tech-
nical information means information 
that: 

(1) Provides knowledge, know-how, or 
understanding, in each case not avail-
able in the public domain, of the de-
sign, location, or operation of covered 
investment critical infrastructure, in-
cluding vulnerability information such 
as that related to physical security or 
cybersecurity; or 

(2) Is not available in the public do-
main and is necessary to design, fab-
ricate, develop, test, produce, or manu-
facture a critical technology, including 
processes, techniques, or methods. 

(b) The term material nonpublic tech-
nical information does not include finan-
cial information regarding the per-
formance of an entity. 

(c) Examples: 
(1) Example 1. Corporation A, a for-

eign person that is not an excepted in-
vestor, proposes to acquire a four per-
cent, non-controlling equity interest in 
Corporation B. Corporation B is a U.S. 
business that services an industrial 
control system utilized by an inter-
state oil pipeline that has the capacity 
to transport 600,000 barrels per day of 
crude oil (ICS B). ICS B is covered in-
vestment critical infrastructure as set 
forth in column 1 of appendix A to this 
part. The source code for ICS B is not 
available in the public domain. Pursu-
ant to the terms of the investment, 
Corporation A will have access to the 
source code for ICS B. The proposed in-
vestment therefore affords Corporation 
A access to material nonpublic tech-
nical information in the possession of 
Corporation B regarding the design and 
operation of covered investment crit-
ical infrastructure. 

(2) Example 2. Fund A, a foreign per-
son that is not an excepted investor, 
proposes to acquire a five percent, non- 
controlling equity interest in Corpora-
tion B. Corporation B is an unaffiliated 
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TID U.S. business that develops a crit-
ical technology (Technology Z). Pursu-
ant to the terms of the investment, 
Corporation B will notify Fund A when 
it achieves the developmental mile-
stone of completing a demonstration 
prototype of Technology Z. The notifi-
cation will only set out the milestone 
achieved and will not include technical 
details. Assuming no other facts, the 
proposed investment does not afford 
Fund A access to material nonpublic 
technical information in the possession 
of Corporation B necessary to design, 
fabricate, develop, test, produce, or 
manufacture a critical technology. 

§ 800.233 Minimum excepted owner-
ship. 

The term minimum excepted ownership 
means: 

(a) With respect to an entity whose 
equity securities are primarily traded 
on an exchange in an excepted foreign 
state or the United States, a majority 
of its voting interest, the right to a 
majority of its profits, and the right in 
the event of dissolution to a majority 
of its assets; and 

(b) With respect to an entity whose 
equity securities are not primarily 
traded on an exchange in an excepted 
foreign state or the United States, 80 
percent or more of its voting interest, 
the right to 80 percent or more of its 
profits, and the right in the event of 
dissolution to 80 percent or more of its 
assets. 

§ 800.234 Own. 
Solely for the purposes of column 2 of 

appendix A to this part, the term own 
means to directly possess the applica-
ble covered investment critical infra-
structure. 

§ 800.235 Parent. 
(a) The term parent means, with re-

spect to an entity: 
(1) A person who or which directly or 

indirectly: 
(i) Holds or will hold at least 50 per-

cent of the outstanding voting interest 
in the entity; or 

(ii) Holds or will hold the right to at 
least 50 percent of the profits of the en-
tity, or has or will have the right in 
the event of dissolution to at least 50 
percent of the assets of the entity; or 

(2) The general partner, managing 
member, or equivalent of the entity. 

(b) Any entity that meets the condi-
tions of paragraph (a)(1) or (2) of this 
section with respect to another entity 
(i.e., the intermediate parent) is also a 
parent of any other entity of which the 
intermediate parent is a parent. 

(c) Examples: 
(1) Example 1. Corporation P holds 50 

percent of the voting interest in Cor-
porations R and S; Corporation R holds 
40 percent of the voting interest in Cor-
poration X; and Corporation S holds 50 
percent of the voting interest in Cor-
poration Y, which in turn holds 50 per-
cent of the voting interest in Corpora-
tion Z. Corporation P is a parent of 
Corporations R, S, Y, and Z, but not of 
Corporation X. Corporation S is a par-
ent of Corporation Y and Z, and Cor-
poration Y is a parent of Corporation 
Z. 

(2) Example 2. Corporation A holds 
warrants which when exercised will en-
title it to vote 50 percent of the out-
standing shares of Corporation B. Cor-
poration A is a parent of Corporation 
B. 

(3) Example 3. Investor A holds 60 per-
cent of the outstanding voting interest 
in Corporation B. Investor C holds the 
right to 80 percent of the profits of Cor-
poration B. Each of Investor A and In-
vestor C is a parent of Corporation B. 

§ 800.236 Party to a transaction. 

(a) The term party to a transaction 
means: 

(1) In the case of an acquisition of an 
ownership interest in an entity, the 
person acquiring the ownership inter-
est, the person from whom such owner-
ship interest is acquired, and the enti-
ty whose ownership interest is being 
acquired, without regard to any person 
providing brokerage or underwriting 
services for the transaction; 

(2) In the case of a merger, the sur-
viving entity, and the entity or enti-
ties that are merged with or into that 
entity in the transaction; 

(3) In the case of a consolidation, the 
entities being consolidated, and the 
new consolidated entity; 

(4) In the case of a proxy solicitation, 
the person soliciting proxies, and the 
person who issued the voting interest; 
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(5) In the case of the acquisition or 
conversion of contingent equity inter-
ests, the issuer and the person holding 
the contingent equity interests; 

(6) In the case of a change in rights 
that a person has with respect to an en-
tity in which that person has an invest-
ment, the person whose rights change 
as a result of the transaction and the 
entity to which those rights apply; 

(7) In the case of any other trans-
action, transfer, agreement, or ar-
rangement, the structure of which is 
designed or intended to evade or cir-
cumvent the application of section 721, 
any person that participates in such 
transaction, transfer, agreement, or ar-
rangement; 

(8) In the case of any other type of 
transaction, any person who is in a role 
comparable to that of a person de-
scribed in paragraphs (a)(1) through (7) 
of this section; and 

(9) In all cases, each party that sub-
mitted a declaration or notice to the 
Committee regarding a transaction. 

(b) For purposes of section 721(l), the 
term party to a transaction includes any 
affiliate of any party described in para-
graph (a) of this section that the Com-
mittee, or a lead agency acting on be-
half of the Committee, determines is 
relevant to mitigating a risk to the na-
tional security of the United States. 

§ 800.237 Person. 

The term person means any indi-
vidual or entity. 

§ 800.238 Personal identifier. 

The term personal identifier means 
name, physical address, email address, 
social security number, phone number, 
or other information that identifies a 
specific individual. 

§ 800.239 Principal place of business. 

(a) The term principal place of busi-
ness means, subject to paragraph (b) of 
this section, the primary location 
where an entity’s management directs, 
controls, or coordinates the entity’s 
activities, or, in the case of an invest-
ment fund, where the fund’s activities 
are primarily directed, controlled, or 
coordinated by or on behalf of the gen-
eral partner, managing member, or 
equivalent. 

(b) If the location determined under 
paragraph (a) of this section is in the 
United States and the entity has rep-
resented to the U.S. Government or a 
subnational government of the United 
States or any foreign government, in 
the most recent submission or filing to 
such government (other than a submis-
sion or filing to the Committee) in 
which the entity has identified its prin-
cipal place of business, principal office 
and place of business, address of prin-
cipal executive offices, address of head-
quarters, or equivalent, that any of the 
foregoing is outside the United States, 
then the location identified in such 
submission or filing is deemed for pur-
poses of this definition to be the enti-
ty’s principal place of business unless 
the entity can demonstrate that such 
location has changed to the United 
States since such submission or filing. 

[85 FR 3124, Jan. 17, 2020, as amended at 85 
FR 45313, July 28, 2020] 

§ 800.240 Section 721. 
The term section 721 means section 

721 of title VII of the Defense Produc-
tion Act of 1950, as amended (50 U.S.C. 
4565). 

§ 800.241 Sensitive personal data. 
(a) The term sensitive personal data 

means, except as provided in paragraph 
(b) of this section: 

(1) Identifiable data that is: 
(i) Maintained or collected by a U.S. 

business that: 
(A) Targets or tailors products or 

services to any U.S. executive branch 
agency or military department with in-
telligence, national security, or home-
land security responsibilities, or to 
personnel and contractors thereof; 

(B) Has maintained or collected any 
identifiable data within one or more 
categories described in paragraph 
(a)(1)(ii) of this section on greater than 
one million individuals at any point 
over the twelve (12) months preceding 
the earliest of the completion date, the 
date of any of the events described in 
§ 800.104(b)(2) through (4) (as applica-
ble), or the date of filing of a written 
notice or submission of a declaration, 
unless the U.S. business can dem-
onstrate that at the time of the com-
pletion date of the transaction it had 
or will have neither the capability to 
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maintain nor the capability to collect 
any identifiable data within one or 
more categories described in paragraph 
(a)(1)(ii) of this section on greater than 
one million individuals; or 

(C) Has a demonstrated business ob-
jective to maintain or collect any iden-
tifiable data within one or more cat-
egories described in paragraph (a)(1)(ii) 
of this section on greater than one mil-
lion individuals and such data is an in-
tegrated part of the U.S. business’s pri-
mary products or services; and 

(ii) Within any of the following cat-
egories: 

(A) Financial data that could be used 
to analyze or determine an individual’s 
financial distress or hardship; 

(B) The set of data in a consumer re-
port, as defined under 15 U.S.C. 1681a, 
unless such data is obtained from a 
consumer reporting agency for one or 
more purposes identified in 15 U.S.C. 
1681b(a) and such data is not substan-
tially similar to the full contents of a 
consumer file as defined under 15 
U.S.C. 1681a; 

(C) The set of data in an application 
for health insurance, long-term care in-
surance, professional liability insur-
ance, mortgage insurance, or life insur-
ance; 

(D) Data relating to the physical, 
mental, or psychological health condi-
tion of an individual; 

(E) Non-public electronic commu-
nications, including email, messaging, 
or chat communications, between or 
among users of a U.S. business’s prod-
ucts or services if a primary purpose of 
such product or service is to facilitate 
third-party user communications; 

(F) Geolocation data collected using 
positioning systems, cell phone towers, 
or WiFi access points such as via a mo-
bile application, vehicle GPS, other on-
board mapping tool, or wearable elec-
tronic device; 

(G) Biometric enrollment data in-
cluding facial, voice, retina/iris, and 
palm/fingerprint templates; 

(H) Data stored and processed for 
generating a state or federal govern-
ment identification card; 

(I) Data concerning U.S. Government 
personnel security clearance status; or 

(J) The set of data in an application 
for a U.S. Government personnel secu-
rity clearance or an application for em-

ployment in a position of public trust; 
and 

(2) The results of an individual’s ge-
netic tests, including any related ge-
netic sequencing data, whenever such 
results constitute identifiable data. 
Such results shall not include data de-
rived from databases maintained by 
the U.S. Government and routinely 
provided to private parties for purposes 
of research. For purposes of this para-
graph, ‘‘genetic test’’ shall have the 
meaning provided in 42 U.S.C. 300gg– 
91(d)(17). 

(b) The term sensitive personal data 
shall not include, regardless of the ap-
plicability of the criteria described in 
paragraph (a) of this section: 

(1) Data maintained or collected by a 
U.S. business concerning the employees 
of that U.S. business, unless the data 
pertains to employees of U.S. Govern-
ment contractors who hold U.S. Gov-
ernment personnel security clearances; 
or 

(2) Data that is a matter of public 
record, such as court records or other 
government records that are generally 
available to the public. 

(c) Examples: 
(1) Example 1. Corporation A, a U.S. 

business, periodically collects 
geolocation data as described in para-
graph (a)(1)(ii)(F) of this section on its 
customers for marketing and customer 
experience purposes. Corporation A 
maintains the geolocation data for a 
short period, then purges the data from 
its systems. When Corporation A and a 
foreign person notify the Committee of 
a transaction, Corporation A maintains 
the geolocation data of only 200,000 in-
dividuals. However, in the 12 months 
prior to filing the notification to the 
Committee, Corporation A has col-
lected the geolocation data of greater 
than one million individuals. Because 
Corporation A collected the 
geolocation data of greater than one 
million individuals in the 12 months 
prior to the filing date of the notice, it 
meets the criteria in paragraph 
(a)(1)(i)(B) of this section. 

(2) Example 2. Corporation A, a U.S. 
business, collects data relating to 
physical health conditions as described 
in paragraph (a)(1)(ii)(D) from new cus-
tomers, which numbered fewer than 
one million over the 12 months prior to 
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executing a definitive binding agree-
ment to be acquired by a foreign per-
son. Under its data retention policy, 
Corporation A maintains the health 
data for a long period of time. Accord-
ingly, Corporation A maintains the 
health data from new customers (those 
from whom the data was collected in 
the previous 12 months) and older cus-
tomers (those from whom the data was 
collected in prior years). In total, Cor-
poration A maintains the health data 
of three million individuals. Because 
Corporation A maintains health data of 
greater than one million individuals, it 
meets the criteria in paragraph 
(a)(1)(i)(B) of this section. 

(3) Example 3. Same facts as the ex-
ample in paragraph (c)(2) of this sec-
tion, except that, under its data reten-
tion policy, the number of individuals 
for whom Corporation A maintains the 
health data fluctuates. Over the 12 
months prior to executing a definitive 
binding agreement to be acquired by a 
foreign person, Corporation A usually 
maintained the health data of 900,000 
individuals. However, at one point dur-
ing the prior 12 months, it maintained 
the health data of 1,100,000 individuals. 
Corporation A currently maintains the 
health data of fewer than one million 
individuals. Because Corporation A 
maintained the health data of greater 
than one million individuals during the 
12 months prior to executing a defini-
tive binding agreement to be acquired 
by a foreign person, it meets the cri-
teria in paragraph (a)(1)(i)(B) of this 
section. 

(4) Example 4. Corporation A, a U.S. 
business, maintains data under mul-
tiple categories in paragraph (a)(1)(ii) 
of this section on over one million indi-
viduals. Specifically, Corporation A 
maintains financial data described by 
paragraph (a)(1)(ii)(A) of this section 
on 400,000 individuals, and health data 
described by paragraph (a)(1)(ii)(D) of 
this section on another 700,000 individ-
uals. Because Corporation A maintains 
the data described in the categories in 
paragraph (a)(1)(ii) on greater than one 
million individuals, despite not main-
taining or collecting data of greater 
than one million individuals in any one 
category, it meets the criteria in para-
graph (a)(1)(i)(B) of this section. 

(5) Example 5. Corporation A, a U.S. 
business, is a start-up mobile mapping 
venture that has maintained or col-
lected geolocation data described by 
paragraph (a)(1)(ii)(F) of this section 
on substantially fewer than one million 
individual subscribers over the 12 
months prior to completing a trans-
action with a foreign person. The 
geolocation data is an integrated part 
of Corporation A’s primary product, 
mobile mapping services. Corporation 
A, in connection with attempting to se-
cure an additional round of financing, 
has prepared and distributed to poten-
tial investors pitch materials that in-
clude Corporation A’s projection that, 
within the next two years, it will have 
greater than one million active indi-
vidual subscribers. Corporation A also 
has made plans to substantially in-
crease its workforce and enhance its IT 
infrastructure in anticipation of ob-
taining the additional subscribers. Cor-
poration A meets the criteria of para-
graph (a)(1)(i)(C) of this section of hav-
ing a demonstrated business objective 
to maintain or collect data described 
in paragraphs (a)(1)(ii)(A) through (J) 
of this section on greater than one mil-
lion individuals. 

§ 800.242 Service. 
Solely for the purposes of column 2 of 

appendix A to this part, the term serv-
ice means to repair, maintain, refur-
bish, replace, overhaul, or update. 

§ 800.243 Solely for the purpose of pas-
sive investment. 

(a) Ownership interests are held or 
acquired solely for the purpose of passive 
investment if the person holding or ac-
quiring such interests does not plan or 
intend to exercise control and— 

(1) Is not afforded any rights that if 
exercised would constitute control; 

(2) Does not acquire any access, 
rights, or involvement specified 
§ 800.211(b); 

(3) Does not possess or develop any 
purpose other than passive investment; 
and 

(4) Does not take any action incon-
sistent with holding or acquiring such 
interests solely for the purpose of pas-
sive investment. (See § 800.302(b).) 

(b) Example: Corporation A, a foreign 
person, acquires a voting interest in 
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Corporation B, a U.S. business. In addi-
tion to the voting interest, Corporation 
A negotiates the right to appoint a 
member of Corporation B’s board of di-
rectors. The acquisition by Corporation 
A of a voting interest in Corporation B 
is not solely for the purpose of passive 
investment. 

§ 800.244 Substantial interest. 
(a) The term substantial interest 

means, in the context of an acquisition 
of an interest in a U.S. business by a 
foreign person, a voting interest, direct 
or indirect, of 25 percent or more, and, 
in the context of a foreign person in 
which the national or subnational gov-
ernments of a single foreign state have 
an interest, subject to paragraph (b) of 
this section, a voting interest, direct or 
indirect, of 49 percent or more. 

(b) In the case of an entity whose ac-
tivities are primarily directed, con-
trolled, or coordinated by or on behalf 
of a general partner, managing mem-
ber, or equivalent, the national or sub-
national governments of a single for-
eign state will be considered to have a 
substantial interest in such entity only 
if they hold 49 percent or more of the 
interest in the general partner, man-
aging member, or equivalent of the en-
tity. 

(c) For purposes of determining the 
percentage of interest held indirectly 
by one entity in another entity under 
this section, any interest of a parent 
will be deemed to be a 100 percent in-
terest in any entity of which it is a 
parent. 

(d) Examples: 
(1) Example 1. Corporation A, a for-

eign person, plans to acquire a 30 per-
cent voting interest in Corporation X, 
an unaffiliated TID U.S. business. Cor-
poration B holds 51 percent of the vot-
ing interest in, and is a parent of, Cor-
poration A. A foreign government 
holds 75 percent of the voting interest 
in Corporation B, and private, non-gov-
ernment controlled individuals hold 
the remaining 25 percent. Under para-
graph (c) of this section, Corporation B 
is deemed to have 100 percent of the 
voting interest in Corporation A be-
cause it is Corporation A’s parent, and 
therefore the foreign government’s in-
direct voting interest in Corporation A 
is imputed to be 75 percent. Corpora-

tion A is acquiring a substantial inter-
est in Corporation X, and a foreign gov-
ernment has a substantial interest in 
Corporation A. 

(2) Example 2. Same facts as the ex-
ample in paragraph (d)(1) of this sec-
tion, except that Corporation B holds 
only 49 percent of the voting interest 
in Corporation A and is not Corpora-
tion A’s parent. Because Corporation B 
is not a parent of Corporation A, para-
graph (c) of this section is not applica-
ble. The foreign government’s indirect 
voting interest in Corporation A for 
purposes of this section is only 36.75 
percent. Corporation A is acquiring a 
substantial interest in Corporation X; 
however, the foreign government does 
not have a substantial interest in Cor-
poration A. 

[85 FR 3124, Jan. 17, 2020, as amended at 85 
FR 57128, Sept. 15, 2020] 

§ 800.245 Substantive decisionmaking. 
(a) The term substantive decision-

making means the process through 
which decisions regarding significant 
matters affecting an entity are under-
taken, including, as applicable: 

(1) Pricing, sales, and specific con-
tracts, including the license, sale, or 
transfer of sensitive personal data to 
any third party, including pursuant to 
a customer, vendor, or joint venture 
agreement; 

(2) Supply arrangements; 
(3) Corporate strategy and business 

development; 
(4) Research and development, in-

cluding location and budget allocation; 
(5) Manufacturing locations; 
(6) Access to critical technologies, 

covered investment critical infrastruc-
ture, material nonpublic technical in-
formation, or sensitive personal data, 
including pursuant to a customer, ven-
dor, or joint venture agreement; 

(7) Physical and cyber security proto-
cols, including the storage and protec-
tion of critical technologies, covered 
investment critical infrastructure, or 
sensitive personal data; 

(8) Practices, policies, and procedures 
governing the collection, use, or stor-
age of sensitive personal data, includ-
ing: 

(i) The establishment or maintenance 
of, or changes to, the architecture of 
information technology systems and 
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networks used in collecting or main-
taining sensitive personal data; or 

(ii) Privacy policies and agreements 
for individuals from whom sensitive 
personal data is collected setting forth 
parameters regarding whether and how 
sensitive personal data may be col-
lected, maintained, accessed, or dis-
seminated; or 

(9) Strategic partnerships. 
(b) The term substantive decision-

making does not include strictly admin-
istrative decisions. 

(c) Examples: 
(1) Example 1. Corporation A, a for-

eign person that is not an excepted in-
vestor, proposes to acquire a four per-
cent, non-controlling equity interest in 
Corporation B. Corporation B is an un-
affiliated TID U.S. business that oper-
ates a container terminal at a strategic 
seaport within the National Port Read-
iness Network (Terminal B). Pursuant 
to the terms of the investment, Cor-
poration A will have approval rights 
over which customers may utilize Ter-
minal B. The proposed investment 
therefore affords Corporation A in-
volvement in substantive decision-
making of Corporation B regarding the 
management, operation, manufacture, 
or supply of covered investment crit-
ical infrastructure. 

(2) Example 2. Same facts as the ex-
ample in paragraph (c)(1) of this sec-
tion, except that instead of customer 
approval rights, Corporation A has the 
right to decide whether to claim cer-
tain tax credits with respect to Ter-
minal B on its own income tax filing, 
which prevents Corporation B from 
claiming such credits. Assuming no 
other relevant facts, the proposed in-
vestment does not afford Corporation A 
involvement in substantive decision-
making of Corporation B regarding the 
management, operation, manufacture, 
or supply of covered investment crit-
ical infrastructure. 

§ 800.246 Supply. 
Solely for the purposes of column 2 of 

appendix A to this part, the term sup-
ply means to provide third-party phys-
ical or cyber security. 

§ 800.247 Targets or tailors. 
(a) The term targets or tailors means 

customizing products or services for 

use by a person or group of persons or 
actively marketing to or soliciting a 
person or group of persons. 

(b) Examples: 
(1) Example 1. Corporation A, a U.S. 

business, operates facilities throughout 
the United States that offer 
healthcare-related products and serv-
ices. Some of Corporation A’s facilities 
are located within metropolitan areas 
that also include U.S. military facili-
ties. Assuming no other relevant facts, 
Corporation A does not target or tailor 
its products or services for purposes of 
§ 800.241(a)(1)(i)(A). 

(2) Example 2. Same facts as the ex-
ample in paragraph (b)(1) of this sec-
tion, except that Corporation A oper-
ates a facility on the premises of a U.S. 
military facility. Corporation A tar-
gets or tailors its products or services 
for purposes of § 800.241(a)(1)(i)(A). 

(3) Example 3. Corporation A, a U.S. 
business, offers a discount to all cus-
tomers that are employed in the public 
sector broadly, including active duty 
U.S. military personnel. Assuming no 
other relevant facts, Corporation A 
does not target or tailor its products or 
services for purposes of 
§ 800.241(a)(1)(i)(A). 

(4) Example 4. Same facts as the ex-
ample in paragraph (b)(3) of this sec-
tion, except that Corporation A offers a 
discount solely to uniformed U.S. mili-
tary personnel and distributes mar-
keting materials that promote the par-
ticular usefulness of Corporation A’s 
products to military personnel. Cor-
poration A targets or tailors its prod-
ucts or services for purposes of 
§ 800.241(a)(1)(i)(A). 

§ 800.248 TID U.S. business. 
The term TID U.S. business means 

any U.S. business that: 
(a) Produces, designs, tests, manufac-

tures, fabricates, or develops one or 
more critical technologies; 

(b) Performs the functions as set 
forth in column 2 of appendix A to this 
part with respect to covered invest-
ment critical infrastructure; or 

(c) Maintains or collects, directly or 
indirectly, sensitive personal data of 
U.S. citizens. 

(d) Examples: 
(1) Example 1. Corporation A, a U.S. 

business, operates a munitions plant in 
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the United States that produces a vari-
ety of military grade explosives. Some 
of the explosives manufactured by Cor-
poration A are listed on the USML. 
Corporation A manufactures critical 
technologies and is therefore a TID 
U.S. business. 

(2) Example 2. Corporation A, a U.S. 
business, produces an item (Item A) by 
purchasing various components from 
third-party suppliers and integrating 
them into Item A. One of these compo-
nents (Component X) is a critical tech-
nology, but Item A is not a critical 
technology. Before integrating Compo-
nent X into Item A, Corporation A 
merely verifies the fit and form of 
Component X solely as part of Item A. 
Assuming no other relevant facts, Cor-
poration A does not test critical tech-
nologies and is therefore not a TID 
U.S. business. 

(3) Example 3. Corporation A is a U.S. 
business that owns intellectual prop-
erty rights and equipment for manufac-
turing a critical technology and main-
tains the know-how to manufacture 
that critical technology. It has been 
six months since Corporation A manu-
factured the critical technology. Be-
cause Corporation A retains the ability 
to manufacture the critical tech-
nology, Corporation A is a TID U.S. 
business. 

(4) Example 4. Facility A is a crude oil 
storage facility with the capacity to 
hold 50 million barrels of crude oil. 
Corporation A is a U.S. business that 
operates Facility A. Corporation B is a 
U.S. business that provides third-party 
physical security to Facility A by 
guarding the gate to Facility A and pa-
trolling the fence surrounding Facility 
A. Corporation C produces the fencing 
used by Facility A. Corporation D pro-
duces the commercially available off- 
the-shelf cyber security software uti-
lized in Facility A. Corporation E pro-
vides third-party cyber security to Fa-
cility A by running Facility A’s cyber 
security defenses. Facility A is covered 
investment critical infrastructure as 
set forth in column 1 of appendix A to 
this part. Corporation A, Corporation 
B, and Corporation E each perform one 
of the functions as set forth in column 
2 of appendix A to this part with re-
spect to Facility A, and each is there-
fore a TID U.S. business. Assuming no 

other relevant facts, neither Corpora-
tion C nor Corporation D performs one 
of the functions as set forth in column 
2 of appendix A to this part with re-
spect to Facility A, and neither is 
therefore a TID U.S. business. 

(5) Example 5. Pipeline A is an inter-
state natural gas pipeline with an out-
side diameter of 36 inches. Corporation 
A is a U.S. business that owns Pipeline 
A. Corporation B is a U.S. business 
that manufactures the pipe segments 
with an outside diameter of 36 inches 
that are used in Pipeline A. Pipeline A 
is covered investment critical infra-
structure as set forth in column 1 of 
appendix A to this part. Corporation A 
performs one of the functions as set 
forth in column 2 of appendix A to this 
part with respect to Pipeline A and is 
therefore a TID U.S. business. Assum-
ing no other relevant facts, Corpora-
tion B does not perform one of the 
functions as set forth in column 2 of 
appendix A to this part with respect to 
Pipeline A and is therefore not a TID 
U.S. business. 

(6) Example 6. IXP A is an internet ex-
change point that supports public 
peering. Corporation A is a U.S. busi-
ness that operates IXP A. Corporation 
B is a U.S. business that maintains the 
physical premises of IXP A. IXP A is 
covered investment critical infrastruc-
ture as set forth in column 1 of appen-
dix A to this part. Corporation A per-
forms one of the functions as set forth 
in column 2 of appendix A to this part 
with respect to IXP A and is therefore 
a TID U.S. business. Assuming no other 
relevant facts, Corporation B does not 
perform one of the functions as set 
forth in column 2 of appendix A to this 
part with respect to IXP A and is 
therefore not a TID U.S. business. 

(7) Example 7. SCADA System A is a 
supervisory control and data acquisi-
tion system utilized by a public water 
system, as defined in section 1401(4) of 
the Safe Drinking Water Act, as 
amended (42 U.S.C. 300f(4)(A)), that reg-
ularly serves 15,000 individuals. Cor-
poration A is a U.S. business that pro-
duces SCADA System A by building 
the hardware and integrating all the 
software. Corporation B is a U.S. busi-
ness that produces commercially avail-
able off-the-shelf software that is sold 
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to Corporation A and used as a compo-
nent in SCADA System A. SCADA Sys-
tem A is covered investment critical 
infrastructure as set forth in column 1 
of appendix A to this part. Corporation 
A, as the manufacturer of SCADA Sys-
tem A, performs one of the functions as 
set forth in column 2 of appendix A to 
this part with respect to SCADA Sys-
tem A and is therefore a TID U.S. busi-
ness. Assuming no other relevant facts, 
Corporation B does not perform one of 
the functions as set forth in column 2 
of appendix A to this part with respect 
to SCADA System A and is therefore 
not a TID U.S. business. 

(8) Example 8. Same facts as the ex-
ample in paragraph (d)(7) of this sec-
tion. Corporation B later releases a 
patch that updates the commercially 
available off-the-shelf software that is 
a component of SCADA System A. As 
the software is only a component of 
SCADA System A, the software itself is 
not covered investment critical infra-
structure as set forth in column 1 of 
appendix A to this part. Assuming no 
other relevant facts, Corporation B 
does not perform one of the functions 
as set forth in column 2 of appendix A 
to this part with respect to SCADA 
System A and is therefore not a TID 
U.S. business. 

(9) Example 9. Alloy A is a steel alloy 
containing two percent manganese. 
Corporation A is a U.S. business that 
manufactures Alloy A in Facility A by 
melting the constituent metals. Facil-
ity A is in the United States. Corpora-
tion B is a U.S. business that purchases 
Alloy A from Corporation A and resells 
it to a prime contractor of the Depart-
ment of Defense. Facility A is covered 
investment critical infrastructure as 
set forth in column 1 of appendix A to 
this part. Corporation A performs one 
of the functions as set forth in column 
2 of appendix A to this part with re-
spect to Alloy A and is therefore a TID 
U.S. business. Assuming no other rel-
evant facts, Corporation B does not 
perform one of the functions as set 
forth in column 2 of appendix A to this 
part with respect to Alloy A and is 
therefore not a TID U.S. business. 

(10) Example 10. Corporation A, a U.S. 
business, is a credit reporting agency 
and maintains consumer reports meet-
ing the description under 

§ 800.241(a)(1)(ii)(B) on greater than one 
million individuals, including U.S. citi-
zens. Corporation A maintains sen-
sitive personal data and is therefore a 
TID U.S. business. 

(11) Example 11. Same facts as the ex-
ample in paragraph (d)(10) of this sec-
tion, except that Corporation A main-
tains the sensitive personal data 
through its wholly-owned subsidiary, 
Corporation X. Corporation A is a TID 
U.S. business because it indirectly 
maintains sensitive personal data. Cor-
poration X is also a TID U.S. business 
because it directly maintains sensitive 
personal data. 

(12) Example 12. Corporation A, a U.S. 
business, manufactures and sells spe-
cialty medical devices to patients with 
various health conditions. Corporation 
A solicits certain patient medical in-
formation on its five million cus-
tomers, including U.S. citizens, which 
is sensitive personal data under 
§ 800.241(a)(1)(ii)(D), for R&D, mar-
keting, and quality assurance purposes. 
However, Corporation A does not di-
rectly maintain or collect this infor-
mation, but instead outsources this 
function to a third party, Corporation 
X, which collects the data according to 
Corporation A’s instructions and main-
tains the data on Corporation X’s cor-
porate servers for Corporation A to ac-
cess. Corporation A is a TID U.S. busi-
ness because it indirectly maintains 
and collects sensitive personal data, 
and Corporation X is a TID U.S. busi-
ness because it directly maintains and 
collects sensitive personal data. 

§ 800.249 Transaction. 

The term transaction means any of 
the following, whether proposed or 
completed: 

(a) A merger, acquisition, or take-
over, including: 

(1) The acquisition of an ownership 
interest in an entity; 

(2) The acquisition of proxies from 
holders of a voting interest in an enti-
ty; 

(3) A merger or consolidation; 
(4) The formation of a joint venture; 

or 
(5) A long-term lease or concession 

arrangement under which a lessee (or 
equivalent) makes substantially all 
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business decisions concerning the oper-
ation of a leased entity (or equivalent), 
as if it were the owner; 

(b) An investment; or 
(c) The conversion of a contingent eq-

uity interest. 
(d) Example: Corporation A, a foreign 

person, signs a concession agreement 
to operate the toll road business of 
Corporation B, a U.S. business, for 99 
years. Corporation B, however, is re-
quired under the agreement to perform 
safety and security functions with re-
spect to the business and to monitor 
compliance by Corporation A with the 
operating requirements of the agree-
ment on an ongoing basis. Corporation 
B may terminate the agreement or im-
pose other penalties for breach of these 
operating requirements. Assuming no 
other relevant facts, this is not a 
transaction. 

NOTE 1 TO § 800.249: See § 800.308 regarding 
factors the Committee will consider in deter-
mining whether to include the access, rights, 
or involvement to be acquired by a foreign 
person upon the conversion of contingent eq-
uity interests as part of the Committee’s 
analysis of whether a transaction that in-
volves such interests is a covered trans-
action. 

§ 800.250 Unaffiliated TID U.S. busi-
ness. 

The term unaffiliated TID U.S. busi-
ness means, with respect to a foreign 
person, a TID U.S. business in which 
that foreign person does not directly 
hold more than 50 percent of the out-
standing voting interest or have the 
right to appoint more than half of the 
members of the board of directors or 
equivalent governing body. 

§ 800.251 United States. 
The term United States or U.S. means 

the United States of America, the 
States of the United States, the Dis-
trict of Columbia, and any common-
wealth, territory, dependency, or pos-
session of the United States, or any 
subdivision of the foregoing, and in-
cludes the territorial sea of the United 
States. For purposes of these regula-
tions and their examples in this part, 
an entity organized under the laws of 
the United States of America, one of 
the States, the District of Columbia, or 
a commonwealth, territory, depend-
ency, or possession of the United 

States is an entity organized ‘‘in the 
United States.’’ 

§ 800.252 U.S. business. 

(a) The term U.S. business means any 
entity, irrespective of the nationality 
of the persons that control it, engaged 
in interstate commerce in the United 
States. 

(b) Examples: 
(1) Example 1. Corporation A is orga-

nized under the laws of a foreign state 
and is wholly owned and controlled by 
a foreign national. It engages in inter-
state commerce in the United States 
through a branch or subsidiary. Its 
branch or subsidiary is a U.S. business. 
Corporation A and its branch or sub-
sidiary are each also a foreign person. 

(2) Example 2. Corporation A is orga-
nized under the laws of a foreign state 
and is wholly owned and controlled by 
a foreign national. Corporation A does 
not have a branch office, subsidiary, or 
fixed place of business in the United 
States. It exports and licenses tech-
nology to an unrelated company in the 
United States. It also provides remote 
technical support services to customers 
that are in the United States, but does 
not have any assets or personnel lo-
cated in the United States. Assuming 
no other relevant facts, Corporation A 
is not a U.S. business. 

(3) Example 3. Corporation A, a com-
pany organized under the laws of a for-
eign state, is wholly owned and con-
trolled by Corporation X. Corporation 
X is organized in the United States and 
is wholly owned and controlled by U.S. 
nationals. Corporation A does not have 
a branch office, subsidiary, or fixed 
place of business in the United States. 
It exports goods to Corporation X and 
to unrelated companies in the United 
States. Assuming no other relevant 
facts, Corporation A is not a U.S. busi-
ness. 

§ 800.253 U.S. national. 

The term U.S. national means an indi-
vidual who is a U.S. citizen or an indi-
vidual who, although not a U.S. cit-
izen, owes permanent allegiance to the 
United States. 
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§ 800.254 U.S. regulatory authoriza-
tion. 

The term U.S. regulatory authorization 
means: 

(a) A license or other approval issued 
by the Department of State under the 
ITAR; 

(b) A license from the Department of 
Commerce under the EAR; 

(c) A specific or general authoriza-
tion from the Department of Energy 
under the regulations governing assist-
ance to foreign atomic energy activi-
ties at 10 CFR part 810 other than the 
general authorization described in 10 
CFR 810.6(a); or 

(d) A specific license from the Nu-
clear Regulatory Commission under 
the regulations governing the export or 
import of nuclear equipment and mate-
rial at 10 CFR part 110. 

[85 FR 57128, Sept. 15, 2020] 

§ 800.255 Voting interest. 
The term voting interest means any 

interest in an entity that entitles the 
owner or holder of that interest to vote 
for the election of directors of the enti-
ty (or, with respect to unincorporated 
entities, individuals exercising similar 
functions) or to vote on other matters 
affecting the entity. 

[85 FR 3124, Jan. 17, 2020. Redesignated at 85 
FR 57128, Sept. 15, 2020] 

§ 800.256 Voting interest for purposes 
of critical technology mandatory 
declarations. 

(a) The term voting interest for pur-
poses of critical technology mandatory 
declarations means, for the purposes of 
§ 800.401(c)(1)(v), a voting interest, di-
rect or indirect, of 25 percent or more, 
subject to paragraphs (b) and (c) of this 
section. 

(b) In the case of an entity whose ac-
tivities are primarily directed, con-
trolled, or coordinated by or on behalf 
of a general partner, managing mem-
ber, or equivalent, a person will be con-
sidered to have a voting interest for pur-
poses of critical technology mandatory 
declarations in such entity only if it 
holds 25 percent or more of the interest 
in the general partner, managing mem-
ber, or equivalent of the entity. 

(c) For purposes of determining the 
percentage of voting interest for purposes 

of critical technology mandatory declara-
tions held indirectly by one person in 
another, any interest of a parent will 
be deemed to be a 100 percent interest 
in any entity of which it is a parent. 

(d) For purposes of § 800.401(c)(1)(v), 
foreign persons who are related, have 
formal or informal arrangements to act 
in concert, or are agencies or instru-
mentalities of, or controlled by, the na-
tional or subnational governments of a 
single foreign state are considered part 
of a group of foreign persons and their 
individual holdings are aggregated. 

[85 FR 57128, Sept. 15, 2020] 

Subpart C—Coverage 
§ 800.301 Transactions that are cov-

ered control transactions. 
Transactions that are covered con-

trol transactions include: 
(a) A transaction which, irrespective 

of the actual arrangements for control 
provided for in the terms of the trans-
action, results or could result in con-
trol of a U.S. business by a foreign per-
son. (See the examples in paragraphs 
(e)(1), (2), and (3) of this section.) 

(b) A transaction in which a foreign 
person conveys its control of a U.S. 
business to another foreign person. 
(See the example in paragraph (e)(4) of 
this section.) 

(c) A transaction that results or 
could result in control by a foreign per-
son of any part of an entity or of as-
sets, if such part of an entity or assets 
constitutes a U.S. business. (See 
§ 800.302(c) and the examples in para-
graphs (e)(5) through (14) of this sec-
tion.) 

(d) A joint venture in which the par-
ties enter into a contractual or other 
similar arrangement, including an 
agreement on the establishment of a 
new entity, but only if one or more of 
the parties contributes a U.S. business 
and a foreign person could control that 
U.S. business by means of the joint 
venture. (See the examples in para-
graphs (e)(15) through (17) of this sec-
tion.) 

(e) Examples: 
(1) Example 1. Corporation A, a for-

eign person, proposes to purchase all of 
the shares of Corporation X, which is a 
U.S. business. As the sole owner, Cor-
poration A will have the right to elect 
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directors and appoint other primary of-
ficers of Corporation X, and those di-
rectors will have the right to make de-
cisions about the closing and reloca-
tion of particular production facilities 
and the termination of significant con-
tracts. The directors also will have the 
right to propose to Corporation A, the 
sole shareholder, the dissolution of 
Corporation X and the sale of its prin-
cipal assets. The proposed transaction 
is a covered control transaction. 

(2) Example 2. Same facts as the ex-
ample (e)(1) of this section, except that 
Corporation A plans to retain the ex-
isting directors of Corporation X, all of 
whom are U.S. nationals. Although 
Corporation A may choose not to exer-
cise its power to elect new directors for 
Corporation X, Corporation A never-
theless will have that exercisable 
power. The proposed transaction is a 
covered control transaction. 

(3) Example 3. Corporation A, a for-
eign person, proposes to purchase 50 
percent of the voting shares in Cor-
poration X, a U.S. business, from Cor-
poration B, also a U.S. business. The 
governance documents of Corporation 
X provide that important decisions re-
quire the affirmative vote of more than 
half of the votes cast. Corporation B 
would retain the other 50 percent of the 
shares in Corporation X, and Corpora-
tion A and Corporation B would con-
tractually agree that Corporation A 
would not exercise its voting and other 
rights for 10 years. The proposed trans-
action is a covered control transaction. 

(4) Example 4. Corporation X is a U.S. 
business, but is wholly owned and con-
trolled by Corporation Y, a foreign per-
son. Corporation Z, also a foreign per-
son, but not related to Corporation Y, 
seeks to acquire Corporation X from 
Corporation Y. The proposed trans-
action is a covered control transaction 
because it could result in control of 
Corporation X, a U.S. business, by an-
other foreign person, Corporation Z. 

(5) Example 5. Corporation X, a for-
eign person, has a branch office located 
in the United States. Corporation A, a 
foreign person, proposes to buy that 
branch office. The proposed transaction 
is a covered control transaction. 

(6) Example 6. Corporation A, a for-
eign person, buys a branch office lo-
cated entirely outside the United 

States of Corporation Y, which is in-
corporated in the United States. As-
suming no other relevant facts, the 
branch office of Corporation Y is not a 
U.S. business, and the transaction is 
not a covered control transaction. 

(7) Example 7. Corporation A, a for-
eign person, makes a start-up, or 
‘‘greenfield,’’ investment in the United 
States. That investment involves ac-
tivities such as the foreign person sepa-
rately arranging for the financing of 
and the construction of a plant to 
make a new product, buying supplies 
and inputs, hiring personnel, and pur-
chasing the necessary technology. The 
investment involves incorporating a 
newly formed subsidiary of the foreign 
person. Assuming no other relevant 
facts, Corporation A will not have ac-
quired a U.S. business, and its green-
field investment is not a covered con-
trol transaction. However, this trans-
action may be subject to the provisions 
of part 802 of this title, which addresses 
certain transactions concerning real 
estate. 

(8) Example 8. Corporation A, a for-
eign person, intends to make an early- 
stage investment in a start-up com-
pany in the United States. Prior to the 
investment by the foreign person, the 
start-up has engaged in interstate com-
merce, including incorporating, estab-
lishing a domain name, hiring per-
sonnel, developing business plans, 
seeking financing, and renting office 
space, without the involvement of the 
foreign person. As a result of the in-
vestment, Corporation A could control 
the U.S. business. Corporation A is ac-
quiring a U.S. business and the pro-
posed transaction is a covered control 
transaction. 

(9) Example 9. Corporation A, a for-
eign person, purchases substantially all 
of the assets of Corporation B. Corpora-
tion B, which is incorporated in the 
United States, was in the business of 
producing industrial equipment, but 
stopped producing and selling such 
equipment one week before Corpora-
tion A purchased substantially all of 
its assets. At the time of the trans-
action, Corporation B continued to 
have employees on its payroll, main-
tained know-how in producing the in-
dustrial equipment it previously pro-
duced, and maintained relationships 
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with its prior customers, all of which 
were transferred to Corporation A. Cor-
poration A has acquired a U.S. business 
and the acquisition is a covered control 
transaction. 

(10) Example 10. Corporation X, a for-
eign person, seeks to acquire from Cor-
poration A, a U.S. business, an empty 
warehouse facility located in the 
United States. The acquisition would 
be limited to the physical facility, and 
would not include customer lists, intel-
lectual property, or other proprietary 
information, or other intangible assets 
or the transfer of personnel. Assuming 
no other relevant facts, the facility is 
not an entity and therefore not a U.S. 
business, and the proposed acquisition 
of the facility is not a covered control 
transaction. However, this transaction 
may be subject to the provisions of 
part 802 of this chapter, which address-
es certain transactions concerning real 
estate. 

(11) Example 11. Same facts as the ex-
ample in paragraph (e)(10) of this sec-
tion, except that, in addition to the 
proposed acquisition of Corporation A’s 
warehouse facility, Corporation X 
would acquire the personnel, customer 
list, equipment, and inventory manage-
ment software used to operate the fa-
cility. Under these facts, Corporation X 
is acquiring a U.S. business, and the 
proposed acquisition is a covered con-
trol transaction. 

(12) Example 12. Corporation A, a for-
eign person, seeks to acquire from Cor-
poration X, a U.S. business, certain 
tangible and intangible assets that 
Corporation X operates as a business in 
the United States. Corporation A in-
tends to use the assets to establish a 
business undertaking in a foreign coun-
try. Under these facts, Corporation X is 
acquiring a U.S. business, and the pro-
posed acquisition is a covered control 
transaction. 

(13) Example 13. Corporation A, a for-
eign person, seeks to acquire from Cor-
poration X, a U.S. business, propri-
etary software developed by Corpora-
tion X. The acquisition would be lim-
ited to the software and would not in-
clude customer lists, marketing mate-
rial, or other proprietary information; 
any other tangible or intangible assets; 
or the transfer of personnel. Assuming 
no other relevant facts, the software 

does not constitute an entity and is 
therefore not a U.S. business, and the 
proposed acquisition of the software is 
not a covered control transaction. 

(14) Example 14. Same facts as the ex-
ample in paragraph (e)(13) of this sec-
tion, except that, in addition to the 
proposed acquisition of Corporation X’s 
proprietary software, Corporation A 
would acquire Corporation X’s cus-
tomer lists, advertising and pro-
motional material, branding, trade-
marks, domain names, and internet 
presence. Under these facts, Corpora-
tion A is acquiring a U.S. business, and 
the proposed acquisition is a covered 
control transaction. 

(15) Example 15. Corporation A, a for-
eign person, and Corporation X, a U.S. 
business, form a separate corporation, 
JV Corporation, to which Corporation 
A contributes only cash and Corpora-
tion X contributes a U.S. business. 
Each owns 50 percent of the shares of 
JV Corporation and, under the Articles 
of Incorporation of JV Corporation, 
both Corporation A and Corporation X 
have veto power over matters affecting 
JV Corporation identified under 
§ 800.208, giving them both control over 
JV Corporation. The place of incorpo-
ration of JV Corporation is not rel-
evant to the determination of whether 
the transaction is a covered control 
transaction. The formation of JV Cor-
poration is a covered control trans-
action. 

(16) Example 16. Corporation A, a for-
eign person, and Corporation X, a U.S. 
business, form a separate corporation, 
JV Corporation, to which Corporation 
A contributes funding and managerial 
and technical personnel, while Corpora-
tion X contributes certain land and 
equipment that do not in this example 
constitute a U.S. business. Corpora-
tions A and X each have a 50 percent 
interest in the joint venture. Assuming 
no other relevant facts, the formation 
of JV Corporation is not a covered con-
trol transaction. However, this trans-
action may be subject to the provisions 
of part 802 of this title, which addresses 
certain transactions concerning real 
estate. 

(17) Example 17. Same facts as the ex-
ample in paragraph (e)(16) of this sec-
tion, except that, in addition to con-
tributing certain land and equipment, 
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Corporation X also contributes intel-
lectual property, other proprietary in-
formation, and other intangible assets, 
that together with the land and equip-
ment constitute a U.S. business, to JV 
Corporation. Under these facts, Cor-
poration X has contributed a U.S. busi-
ness, and the formation of JV Corpora-
tion is a covered control transaction. 

§ 800.302 Transactions that are not 
covered control transactions. 

Transactions that are not covered 
control transactions include: 

(a) A stock split or pro rata stock 
dividend that does not involve a change 
in control. See the example in para-
graph (f)(1) of this section. 

(b) A transaction that results in a 
foreign person holding 10 percent or 
less of the outstanding voting interest 
in a U.S. business (regardless of the 
dollar value of the interest so ac-
quired), but only if the transaction is 
solely for the purpose of passive invest-
ment. (See § 800.243 and the examples in 
paragraphs (f)(2) through (4) of this sec-
tion.) 

(c) An acquisition of any part of an 
entity or of assets, if such part of an 
entity or assets do not constitute a 
U.S. business. (See § 800.301(c) and the 
examples in paragraphs (f)(5) through 
(10) of this section.) 

(d) An acquisition of securities by a 
person acting as a securities under-
writer, in the ordinary course of busi-
ness and in the process of under-
writing. 

(e) An acquisition pursuant to a con-
dition in a contract of insurance relat-
ing to fidelity, surety, or casualty obli-
gations if the contract was made by an 
insurer in the ordinary course of busi-
ness. 

(f) Examples: 
(1) Example 1. Corporation A, a for-

eign person, holds 10,000 shares of Cor-
poration B, a U.S. business, consti-
tuting 10 percent of the stock of Cor-
poration B. Corporation B pays a 2-for- 
1 stock dividend. As a result of this 
stock split, Corporation A holds 20,000 
shares of Corporation B, still consti-
tuting 10 percent of the stock of Cor-
poration B. Assuming no other rel-
evant facts, the acquisition of addi-
tional shares is not a covered control 
transaction. 

(2) Example 2. In an open market pur-
chase solely for the purpose of passive 
investment, Corporation A, a foreign 
person, acquires seven percent of the 
voting securities of Corporation X, 
which is a U.S. business. Assuming no 
other relevant facts, the acquisition of 
the securities is not a covered control 
transaction. 

(3) Example 3. Corporation A, a for-
eign person, acquires nine percent of 
the voting shares of Corporation X, a 
U.S. business. Corporation A also nego-
tiates contractual rights that give it 
the power to control important mat-
ters of Corporation X. The acquisition 
by Corporation A of the voting shares 
of Corporation X is not solely for the 
purpose of passive investment and is a 
covered control transaction. 

(4) Example 4. Corporation A, a for-
eign person, acquires five percent of 
the voting shares in Corporation B, a 
U.S. business. In addition to the securi-
ties, Corporation A obtains the right to 
appoint one out of eleven seats on Cor-
poration B’s board of directors. The ac-
quisition by Corporation A of Corpora-
tion B’s securities is not solely for the 
purpose of passive investment. Whether 
the transaction is a covered control 
transaction would depend on whether 
Corporation A obtains control of Cor-
poration B as a result of the trans-
action. See § 800.303 for transactions 
that are covered investments. 

(5) Example 5. Corporation A, a for-
eign person, acquires, from separate 
U.S. nationals products held in inven-
tory, land, and machinery for export. 
Assuming no other relevant facts, Cor-
poration A has not acquired a U.S. 
business, and this acquisition is not a 
covered control transaction. 

(6) Example 6. Corporation X, a U.S. 
business, produces armored personnel 
carriers in the United States. Corpora-
tion A, a foreign person, seeks to ac-
quire the annual production of those 
carriers from Corporation X under a 
long-term contract. Assuming no other 
relevant facts, this transaction is not a 
covered control transaction. 

(7) Example 7. Same facts as the ex-
ample in paragraph (f)(6) of this sec-
tion, except that Corporation X, a U.S. 
business, has developed important 
technology in connection with the pro-
duction of armored personnel carriers. 
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Corporation A seeks to negotiate an 
agreement under which it would be li-
censed to manufacture using that tech-
nology. Assuming no other relevant 
facts, neither the proposed acquisition 
of technology pursuant to that license 
agreement, nor the actual acquisition, 
is a covered control transaction. 

(8) Example 8. Same facts as the ex-
ample in paragraph (f)(6) of this sec-
tion, except that Corporation A enters 
into a contractual arrangement to ac-
quire the entire armored personnel car-
rier business operations of Corporation 
X, including production facilities, cus-
tomer lists, technology, and staff, 
which together constitute a U.S. busi-
ness. This transaction is a covered con-
trol transaction. 

(9) Example 9. Same facts as the ex-
ample in paragraph (f)(6) of this sec-
tion, except that Corporation X sus-
pended all activities of its armored per-
sonnel carrier business a year ago and 
currently is in bankruptcy proceedings. 
Existing equipment provided by Cor-
poration X is being serviced by another 
company, which purchased the service 
contracts from Corporation X. The 
business’s production facilities are idle 
but still in working condition, some of 
its key former employees have agreed 
to return if the business is resusci-
tated, and its technology and customer 
and vendor lists are still current. Cor-
poration X’s personnel carrier business 
constitutes a U.S. business, and its pur-
chase by Corporation A is a covered 
control transaction. 

(10) Example 10. Same facts as the ex-
ample in paragraph (f)(6) of this sec-
tion, except that Corporation A and 
Corporation X establish a joint venture 
that will be controlled by Corporation 
A to manufacture armored personnel 
carriers outside the United States, and 
Corporation X contributes assets con-
stituting a U.S. business, including in-
tellectual property and other intan-
gible assets required to manufacture 
the armored personnel carriers, to the 
joint venture. Corporation X has con-
tributed a U.S. business to the joint 
venture, and the establishment of the 
joint venture is a covered control 
transaction. 

(11) Example 11. Corporation A, a for-
eign person, holds a 10 percent owner-
ship interest in Corporation X, a U.S. 

business. Corporation A and Corpora-
tion X enter into a contractual ar-
rangement pursuant to which Corpora-
tion A gains the right to purchase an 
additional interest in Corporation X to 
prevent the dilution of Corporation A’s 
pro rata interest in Corporation X in 
the event that Corporation X issues ad-
ditional instruments conveying inter-
ests in Corporation X. Corporation A 
does not acquire any additional rights 
or ownership interest in Corporation X 
pursuant to the contractual arrange-
ment. Assuming no other relevant 
facts, the transaction is not a covered 
control transaction. 

§ 800.303 Transactions that are cov-
ered investments. 

Transactions that are covered invest-
ments include: 

(a) A transaction that meets the re-
quirements of § 800.211 irrespective of 
the percentage of voting interest ac-
quired. (See the examples in para-
graphs (d)(1) through (3) of this sec-
tion.) 

(b) A transaction that meets the re-
quirements of § 800.211, irrespective of 
the fact that the Committee concluded 
all action under section 721 for a pre-
vious covered investment by the same 
foreign person in the same TID U.S. 
business, where such transaction in-
volves the acquisition of access, rights, 
or involvement specified in § 800.211 in 
addition to those notified to the Com-
mittee in the transaction for which the 
Committee previously concluded ac-
tion. (See the example in paragraph 
(d)(4) of this section.) 

(c) A transaction that meets the re-
quirements of § 800.211, irrespective of 
the fact that the critical technology 
produced, designed, tested, manufac-
tured, fabricated, or developed by the 
TID U.S. business became controlled 
under section 1758 of the Export Con-
trol Reform Act of 2018 after February 
13, 2020, unless any of the criteria set 
forth in § 800.104(b) are satisfied with 
respect to the transaction prior to the 
critical technology becoming con-
trolled. (See the example in paragraph 
(d)(5) of this section.) 

(d) Examples: 
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(1) Example 1. Corporation A, a for-
eign person that is not an excepted in-
vestor, proposes to acquire a four per-
cent, non-controlling equity interest in 
Corporation B, an entity in which Cor-
poration A has no voting interests or 
any rights. Corporation B is a U.S. 
business that manufactures a critical 
technology. Corporation B is therefore 
an unaffiliated TID U.S. business. Pur-
suant to the terms of the investment, a 
designee of Corporation A will have the 
right to observe the meetings of the 
board of directors of Corporation B. 
The proposed transaction is a covered 
investment. 

(2) Example 2. Same facts as the ex-
ample in paragraph (d)(1) of this sec-
tion, except that, pursuant to the 
terms of the investment, instead of ob-
server rights, Corporation A has con-
sultation rights with respect to Cor-
poration B’s licensing of a critical 
technology to third parties. Corpora-
tion A is therefore involved in sub-
stantive decisionmaking with respect 
to Corporation B, and the proposed 
transaction is a covered investment. 

(3) Example 3. Corporation A is a for-
eign person that is an excepted inves-
tor. Corporation B, a foreign person 
that is not an excepted investor, owns 
a three percent, non-controlling equity 
interest in Corporation A. Corporation 
A proposes to acquire a four percent, 
non-controlling equity interest in Cor-
poration C, an unaffiliated TID U.S. 
business. Pursuant to the terms of the 
investment in Corporation C and Cor-
poration A’s governance documents, 
Corporation A and Corporation B will 
each have access to material nonpublic 
technical information in Corporation 
C’s possession. The transaction is a 
covered investment because Corpora-
tion B is making an investment that 
will result in access to material non-
public technical information under 
§ 800.211(b). 

(4) Example 4. The Committee con-
cludes all action under section 721 with 
respect to a covered investment by 
Corporation A, a foreign person that is 
not an excepted investor, in which Cor-
poration A acquires a four percent, 
non-controlling equity interest with 
access to material non-public informa-
tion in Corporation B, an unaffiliated 
TID U.S. business. One year later, Cor-

poration A proposes to acquire an addi-
tional five percent equity interest in 
Corporation B, resulting in Corpora-
tion A holding a nine percent, non-con-
trolling equity interest in Corporation 
B. Pursuant to the terms of the addi-
tional investment, Corporation A will 
receive the right to appoint a member 
to the board of directors of Corporation 
B. The proposed transaction is a cov-
ered investment because the trans-
action involves both an acquisition of 
an equity interest in an unaffiliated 
TID U.S. business and a new right 
under § 800.211. 

(5) Example 5. Corporation A, a for-
eign person that is not an excepted in-
vestor, has executed a binding written 
agreement establishing the material 
terms of a proposed non-controlling in-
vestment in Corporation B, an unaffili-
ated TID U.S. business. The proposed 
investment will afford Corporation A 
access to material nonpublic technical 
information in the possession of Cor-
poration B. The only controlled tech-
nology produced, designed, tested, 
manufactured, fabricated, or developed 
by Corporation B became controlled 
under section 1758 of the Export Con-
trol Reform Act of 2018 after February 
13, 2020, but prior to the date upon 
which the binding written agreement 
establishing the material terms of the 
investment was executed. The proposed 
transaction is a covered investment. 

§ 800.304 Transactions that are not 
covered investments. 

Transactions that are not covered in-
vestments include: 

(a) An investment by a foreign person 
in an unaffiliated TID U.S. business 
that does not afford the foreign person 
any of the access, rights, or involve-
ment specified in § 800.211(b). (See the 
examples in paragraphs (f)(1) and (2) of 
this section.) 

(b) An investment by a foreign person 
who is an excepted investor in an unaf-
filiated TID U.S. business. (See the ex-
ample in paragraph (f)(3) of this sec-
tion.) 

(c) A transaction that results or 
could result in control by a foreign per-
son of an unaffiliated TID U.S. busi-
ness. (See the example in paragraph 
(f)(4) of this section.) 
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(d) A stock split or pro rata stock 
dividend that does not afford the for-
eign person any of the access, rights, or 
involvement specified in § 800.211(b). 
(See the example in paragraph (f)(5) of 
this section.) 

(e) An acquisition of securities by a 
person acting as a securities under-
writer, in the ordinary course of busi-
ness and in the process of under-
writing. 

(f) Examples: 
(1) Example 1. In an open market pur-

chase solely for the purpose of passive 
investment, Corporation A, a foreign 
person that is not an excepted investor, 
acquires seven percent of the voting se-
curities of Corporation X, an unaffili-
ated TID U.S. business. Assuming no 
other relevant facts, the acquisition of 
the securities is not a covered invest-
ment. 

(2) Example 2. The Committee con-
cluded all action under section 721 with 
respect to a covered investment in 
which Corporation A, a foreign person 
that is not an excepted investor, ac-
quired a four percent, non-controlling 
equity interest with board observer 
rights in Corporation B, an unaffiliated 
TID U.S. business. One year later, Cor-
poration A proposes to acquire an addi-
tional five percent equity interest in 
Corporation B, which would result in 
Corporation A holding a nine percent, 
non-controlling equity interest in Cor-
poration B. The proposed investment 
does not afford Corporation A any addi-
tional access, rights, or involvement 
with respect to Corporation B, includ-
ing the access, rights, or involvement 
specified in § 800.211(b). Assuming no 
other relevant facts, the proposed 
transaction is not a covered invest-
ment. 

(3) Example 3. Corporation A, a for-
eign person who is an excepted inves-
tor, proposes to acquire a four percent, 
non-controlling equity interest in Cor-
poration B, an unaffiliated TID U.S. 
business. Pursuant to the terms of the 
investment, a designee of Corporation 
A will have the right to observe the 
meetings of the board of directors of 
Corporation B. Assuming no other rel-
evant facts, the proposed transaction is 
not a covered investment. 

(4) Example 4. Corporation A, a for-
eign person who is an excepted inves-

tor, proposes to purchase all of the 
shares of Corporation B, an unaffiliated 
TID U.S. business. As the sole owner, 
Corporation A will have the right to 
elect directors and appoint other pri-
mary officers of Corporation B. Assum-
ing no other relevant facts, the pro-
posed transaction is not a covered in-
vestment. It is, however, a covered con-
trol transaction. Whether Corporation 
A is an excepted investor and whether 
Corporation B is an unaffiliated TID 
U.S. business are not relevant to the 
determination of whether the trans-
action is a covered control transaction. 
(See § 800.301.) 

(5) Example 5. Corporation A, a for-
eign person that is not an excepted in-
vestor, holds 10,000 shares and board 
observer rights in Corporation B, an 
unaffiliated TID U.S. business, consti-
tuting 10 percent of the stock of Cor-
poration B. Corporation B pays a 2-for- 
1 stock dividend. As a result of this 
stock split, Corporation A holds 20,000 
shares of Corporation B, still consti-
tuting 10 percent of the stock of Cor-
poration B. The investment does not 
afford Corporation A any additional ac-
cess, rights, or involvement with re-
spect to Corporation B, including those 
specified in § 800.211(b). Assuming no 
other relevant facts, the acquisition of 
additional shares is not a covered in-
vestment. 

§ 800.305 Incremental acquisitions. 
(a) Any transaction in which a for-

eign person acquires an additional in-
terest in, or for which a change in 
rights of the foreign person occurs with 
respect to, a U.S. business over which 
the same foreign person, or any entity 
that it wholly owns directly or indi-
rectly, previously acquired direct con-
trol as a result of a covered control 
transaction for which the Committee 
concluded all action under section 721 
shall be deemed not to be a covered 
transaction. If, however, a foreign per-
son that did not acquire control of the 
U.S. business in the prior transaction 
is a party to the later transaction, the 
later transaction may be a covered 
transaction. 

(b) Examples: 
(1) Example 1. Corporation A, a for-

eign person, directly acquires a 40 per-
cent voting interest and important 
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rights with respect to Corporation B, a 
U.S. business. The documentation per-
taining to the transaction gives no in-
dication that Corporation A’s interest 
in Corporation B may increase at a 
later date. Corporation A and Corpora-
tion B file a voluntary notice of the 
transaction with the Committee. Fol-
lowing its review of the transaction, 
the Committee informs the parties 
that the notified transaction is a cov-
ered control transaction, and concludes 
action under section 721. Three years 
later, Corporation A acquires the re-
mainder of the voting interest in Cor-
poration B. Assuming no other rel-
evant facts, because the Committee 
concluded all action with respect to 
Corporation A’s earlier direct acquisi-
tion of control in the same U.S. busi-
ness, and because no other foreign per-
son is a party to this subsequent trans-
action, this subsequent transaction is 
not a covered transaction. 

(2) Example 2. Corporation A, a for-
eign person that is not an excepted in-
vestor, makes a covered investment in 
Corporation B, an unaffiliated U.S. TID 
business, pursuant to which Corpora-
tion A acquires a five percent non-con-
trolling equity interest in Corporation 
B that affords it access to material 
nonpublic technical information of 
Corporation B. Following its review of 
the transaction, the Committee in-
forms the parties that the notified 
transaction is a covered investment, 
and concludes action under section 721. 
Two years later, Corporation A, in a 
subsequent investment, acquires an ad-
ditional five percent non-controlling 
equity interest in Corporation B, which 
affords Corporation A the right to ap-
point one board member of Corporation 
A. The subsequent investment is a cov-
ered investment. 

(3) Example 3. Same facts as the ex-
ample in paragraph (b)(1) of this sec-
tion, except that instead of Corpora-
tion A acquiring the remainder of the 
voting interest in Corporation B three 
years after the initial acquisition, the 
remaining 60 percent voting interest is 
acquired by Corporation X. Corpora-
tion X is wholly owned by Corporation 
Y. Corporation Y also owns 100 percent 
of Corporation A. The subsequent 
transaction may be a covered trans-
action because, while Corporation A 

and Corporation X are both under com-
mon ownership of Corporation Y, Cor-
poration A (the direct acquirer in the 
initial transaction) does not wholly 
own Corporation X. 

§ 800.306 Lending transactions. 

(a) The extension of a loan or a simi-
lar financing arrangement by a foreign 
person to a U.S. business, regardless of 
whether accompanied by the creation 
in favor of the foreign person of a se-
cured interest over securities or other 
assets of the U.S. business, shall not, 
by itself, constitute a covered trans-
action. 

(1) The Committee will accept no-
tices or declarations concerning a loan 
or a similar financing arrangement 
that does not, by itself, constitute a 
covered transaction only at the time 
that, because of imminent or actual de-
fault or other condition, there is a sig-
nificant possibility that the foreign 
person may obtain control of a U.S. 
business, or acquire equity interest and 
access, rights, or involvement specified 
in § 800.211(b) over a TID U.S. business, 
as a result of the default or other con-
dition. 

(2) Where the Committee accepts a 
notice or declaration concerning a loan 
or a similar financing arrangement 
under paragraph (a)(1) of this section, 
and a party to the transaction is a for-
eign person that makes loans in the or-
dinary course of business, the Com-
mittee will take into account whether 
the foreign person has made any ar-
rangements to transfer management 
decisions, or day-to-day control over 
the U.S. business to U.S. nationals or, 
as applicable, excepted investors for 
purposes of determining whether such 
loan or financing arrangement con-
stitutes a covered transaction. 

(b) Notwithstanding paragraph (a) of 
this section, a loan or a similar financ-
ing arrangement through which a for-
eign person acquires an interest in 
profits of a U.S. business, the right to 
appoint members of the board of direc-
tors of the U.S. business, or other com-
parable financial or governance rights 
characteristic of an equity investment 
but not of a typical loan may con-
stitute a covered transaction. 
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(c) An acquisition of voting interest 
in or assets of a U.S. business by a for-
eign person upon default or other con-
dition involving a loan or a similar fi-
nancing arrangement does not con-
stitute a covered transaction, provided 
that the loan was made by a syndicate 
of banks in a loan participation where 
the foreign lender (or lenders) in the 
syndicate: 

(1) Needs the majority consent of the 
U.S. participants in the syndicate to 
take action, and cannot on its own ini-
tiate any action vis-à-vis the debtor; or 

(2) Does not have a lead role in the 
syndicate, and is subject to a provision 
in the loan or financing documents 
limiting its ability to: 

(i) Control the debtor such that con-
trol for purposes of § 800.208 could not 
be acquired; and 

(ii) Exercise any access, rights, or in-
volvement specified in § 800.211(b). 

(d) Examples: 
(1) Example 1. Corporation A, which is 

a U.S. business, borrows funds from 
Corporation B, a bank organized under 
the laws of a foreign state and con-
trolled by foreign persons. As a condi-
tion of the loan, Corporation A agrees 
not to sell or pledge its principal assets 
to any person. Assuming no other rel-
evant facts, this lending arrangement 
does not alone constitute a covered 
transaction. 

(2) Example 2. Same facts as the ex-
ample in paragraph (d)(1) of this sec-
tion, except that Corporation A de-
faults on its loan from Corporation B 
and seeks bankruptcy protection. Cor-
poration A has no funds with which to 
satisfy Corporation B’s claim, which is 
greater than the value of Corporation 
A’s principal assets. Corporation B’s 
secured claim constitutes the only se-
cured claim against Corporation A’s 
principal assets, creating a high prob-
ability that Corporation B will receive 
title to Corporation A’s principal as-
sets, which constitute a U.S. business. 
Assuming no other relevant facts, the 
Committee would accept a notice of 
the impending bankruptcy court adju-
dication transferring control of Cor-
poration A’s principal assets to Cor-
poration B, which would constitute a 
covered control transaction. 

(3) Example 3. Corporation A, a for-
eign bank, makes a loan to Corporation 

B, a U.S. business. The loan docu-
mentation provides Corporation A the 
right to appoint a majority of the 
board of directors of Corporation B and 
the right to be paid dividends by Cor-
poration B. These rights are char-
acteristic of an equity interest but not 
of a typical loan. Also, as a result of 
the transaction, under the terms of the 
loan documentation, Corporation A has 
the power to determine, direct, or de-
cide important matters affecting Cor-
poration B. This loan is a covered con-
trol transaction. 

(4) Example 4. Corporation A, a for-
eign bank that is not an excepted in-
vestor, makes a loan to Corporation B, 
an unaffiliated TID U.S. business. The 
loan documentation provides Corpora-
tion A the right to appoint one out of 
fifteen seats on Corporation B’s board 
of directors and the right to be paid 
dividends by Corporation B. These 
rights are characteristic of an equity 
interest but not of a typical loan. How-
ever, assuming no other relevant facts 
under the terms of the loan docu-
mentation, Corporation A does not 
have the power to determine, direct, or 
decide important matters affecting 
Corporation B. This loan is a covered 
investment. 

§ 800.307 Specific clarification for in-
vestment funds. 

(a) Notwithstanding § 800.303, an indi-
rect investment by a foreign person in 
a TID U.S. business through an invest-
ment fund that affords the foreign per-
son (or a designee of the foreign per-
son) membership as a limited partner 
or equivalent on an advisory board or a 
committee of the fund shall not be con-
sidered a covered investment if: 

(1) The fund is managed exclusively 
by a general partner, a managing mem-
ber, or an equivalent; 

(2) The general partner, managing 
member, or equivalent of the fund is 
not a foreign person; 

(3) The advisory board or committee 
does not have the ability to approve, 
disapprove, or otherwise control: 

(i) Investment decisions of the in-
vestment fund; or 

(ii) Decisions made by the general 
partner, managing member, or equiva-
lent related to entities in which the in-
vestment fund is invested; 
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(4) The foreign person does not other-
wise have the ability to control the in-
vestment fund, including the author-
ity: 

(i) To approve, disapprove, or other-
wise control investment decisions of 
the investment fund; 

(ii) To approve, disapprove, or other-
wise control decisions made by the gen-
eral partner, managing member, or 
equivalent related to entities in which 
the investment fund is invested; or 

(iii) To unilaterally dismiss, prevent 
the dismissal of, select, or determine 
the compensation of the general part-
ner, managing member, or equivalent; 

(5) The foreign person does not have 
access to material nonpublic technical 
information as a result of its participa-
tion on the advisory board or com-
mittee; and 

(6) The investment does not afford 
the foreign person any of the access, 
rights, or involvement specified in 
§ 800.211(b). 

(b) For the purposes of paragraphs 
(a)(3) and (4) of this section, and except 
as provided in paragraph (c) of this sec-
tion, a waiver of a potential conflict of 
interest, a waiver of an allocation limi-
tation, or a similar activity, applicable 
to a transaction pursuant to the terms 
of an agreement governing an invest-
ment fund shall not be considered to 
constitute control of investment deci-
sions of the investment fund or deci-
sions relating to entities in which the 
investment fund is invested. 

(c) In extraordinary circumstances, 
the Committee may consider the waiv-
er of a potential conflict of interest, 
the waiver of an allocation limitation, 
or a similar activity, applicable to a 
transaction pursuant to the terms of 
an agreement governing an investment 
fund, to constitute control of invest-
ment decisions of the investment fund 
or decisions relating to entities in 
which the investment fund is invested. 

(d) Example: Limited Partner A, a 
foreign person, is a limited partner in 
an investment fund that invests in Cor-
poration B, an unaffiliated TID U.S. 
business. The investment fund is man-
aged exclusively by a general partner, 
who is not a foreign person. The invest-
ment affords Limited Partner A mem-
bership on an advisory board of the in-
vestment fund. The advisory board pro-

vides industry expertise, but it does 
not control investment decisions of the 
fund or decisions made by the general 
partner related to entities in which the 
fund is invested. Limited Partner A 
does not otherwise have the ability to 
control the fund. Limited Partner A’s 
investment in Corporation B does not 
afford it access to any material non-
public technical information in the 
possession of Corporation B, the right 
to be a member or observer, or to 
nominate a member or observer, to the 
board of Corporation B, nor any in-
volvement in the substantive decision-
making of Corporation B. Assuming no 
other facts, the indirect investment by 
Limited Partner A is not a covered in-
vestment. 

§ 800.308 Timing rule for a contingent 
equity interest. 

(a) For purposes of determining 
whether to include the rights that a 
holder of a contingent equity interest 
will acquire upon conversion of, or ex-
ercise of a right provided by, that in-
terest in the Committee’s analysis of 
whether a notified transaction is a cov-
ered transaction, the Committee will 
consider factors that include: 

(1) The imminence of conversion or 
satisfaction of contingent conditions; 

(2) Whether conversion or satisfac-
tion of contingent conditions depends 
on factors within the control of the ac-
quiring party; and 

(3) Whether the amount of interest 
and the rights that would be acquired 
upon conversion or satisfaction of con-
tingent conditions can be reasonably 
determined at the time of acquisition. 

(b) When the Committee, applying 
paragraph (a) of this section, deter-
mines that the rights that the holder 
will acquire upon conversion or satis-
faction of contingent condition will not 
be included in the Committee’s anal-
ysis of whether a notified or submitted 
transaction is a covered transaction, 
the Committee will disregard the con-
tingent equity interest for purposes of 
that transaction except to the extent 
that they convey immediate rights to 
the holder with respect to the entity 
that issued the interest. 

(c) Examples: 
(1) Example 1. Corporation A, a for-

eign person, notifies the Committee 
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that it intends to buy common stock 
and debentures of Corporation X, a 
U.S. business. By their terms, the de-
bentures are convertible into common 
stock only upon the occurrence of an 
event the timing of which is not in the 
control of Corporation A, and the num-
ber of common shares that would be ac-
quired upon conversion cannot now be 
determined. Assuming no other rel-
evant facts, the Committee will dis-
regard the debentures in the course of 
its covered transaction analysis at the 
time that Corporation A acquires the 
debentures. In the event that it deter-
mines that the acquisition of the com-
mon stock is not a covered transaction, 
the Committee will so inform the par-
ties. Once the conversion of the instru-
ments becomes imminent, it may be 
appropriate for the Committee to con-
sider the rights that would result from 
the conversion and whether the conver-
sion is a covered transaction. The con-
version of those debentures into com-
mon stock could be a covered trans-
action, depending on what percentage 
of Corporation X’s voting securities 
Corporation A would receive and what 
powers those securities would confer on 
Corporation A. 

(2) Example 2. Same facts as the ex-
ample in paragraph (c)(1) of this sec-
tion, except that the debentures at 
issue are convertible at the sole discre-
tion of Corporation A after six months, 
and if converted, would represent a 50 
percent interest in Corporation X. The 
Committee may consider the rights 
that would result from the conversion 
as part of its analysis. 

Subpart D—Declarations 
§ 800.401 Mandatory declarations. 

(a) Except as provided in paragraph 
(d), (e), or (f) of this section, the parties 
to a transaction described in paragraph 
(b) or (c) of this section shall submit to 
the Committee a declaration with in-
formation regarding the transaction in 
accordance with § 800.403. 

(b)(1) Subject to paragraph (b)(2) of 
this section, a covered transaction that 
results in the acquisition of a substan-
tial interest in a TID U.S. business by 
a foreign person in which the national 
or subnational governments of a single 
foreign state (other than an excepted 

foreign state) have a substantial inter-
est. 

(2) For purposes of paragraph (b)(1) of 
this section, the assessment of what 
constitutes a critical technology, as 
relevant to § 800.248(a), shall be as of 
the first date on which one of the con-
ditions set forth in § 800.104(b)(1) 
through (4) is met with respect to a 
covered transaction. 

(c)(1) Subject to paragraph (c)(3) of 
this section, a covered transaction in-
volving a TID U.S. business that pro-
duces, designs, tests, manufactures, 
fabricates, or develops one or more 
critical technologies for which a U.S. 
regulatory authorization would be re-
quired for the export, reexport, trans-
fer (in-country), or retransfer of such 
critical technology to a person that: 

(i) Could directly control such TID 
U.S. business as a result of the covered 
transaction; 

(ii) Is directly acquiring an interest 
that is a covered investment in such 
TID U.S. business; 

(iii) Has a direct investment in such 
TID U.S. business, the rights of such 
person with respect to such TID U.S. 
business are changing, and such change 
in rights could result in a covered con-
trol transaction or a covered invest-
ment; 

(iv) Is a party to any transaction, 
transfer, agreement, or arrangement 
described in § 800.213(d) with respect to 
such TID U.S. business; or 

(v) Individually holds, or as described 
in § 800.256(d) is part of a group of for-
eign persons that, in the aggregate, 
holds, a voting interest for purposes of 
critical technology mandatory declara-
tions in a person described in para-
graphs (c)(1)(i) through (iv) of this sec-
tion. 

(2) For purposes of paragraph (c)(1) of 
this section, whether a U.S. regulatory 
authorization would be required for the 
export, reexport, transfer (in-country), 
or retransfer of a critical technology to 
a person described in paragraphs 
(c)(1)(i) through (v) of this section shall 
be determined: 

(i) Without giving effect to any li-
cense exemption available under the 
ITAR or license exception available 
under the EAR except as described 
paragraph in (e)(6) of this section; 
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(ii) Based on such person’s principal 
place of business (for entities) as de-
fined in § 800.239, or such person’s na-
tionality or nationalities (for individ-
uals) under the relevant U.S. regu-
latory authorization, as applicable; and 

(iii) As if such person is an ‘‘end 
user’’ under the relevant U.S. regu-
latory authorization, as applicable. 

(3) For purposes of paragraph (c)(1) of 
this section, the assessment of what 
constitutes a critical technology shall 
be as of the first date on which one of 
the conditions set forth in § 800.104(b)(1) 
through (4) is met with respect to a 
covered transaction. (See the example 
in paragraph (j)(6) of this section.) 

(d) The submission of a declaration 
shall not be required under paragraph 
(b) of this section with respect to: 

(1) A covered transaction by an in-
vestment fund if: 

(i) The fund is managed exclusively 
by a general partner, a managing mem-
ber, or an equivalent; 

(ii) The general partner, managing 
member, or equivalent is not a foreign 
person; and 

(iii) The investment fund satisfies, 
with respect to any foreign person with 
membership as a limited partner on an 
advisory board or a committee of the 
fund, the criteria specified in 
§ 800.307(a)(3) and (4) (See the examples 
in paragraphs (j)(2) and (3) of this sec-
tion); or 

(2) A covered control transaction in-
volving an air carrier, as defined in 49 
U.S.C. 40102(a)(2), that holds a certifi-
cate issued under 49 U.S.C. 41102. 

(e) The submission of a declaration 
shall not be required under paragraph 
(c) of this section with respect to: 

(1) A covered control transaction by 
an excepted investor; 

(2) A covered transaction in which 
the foreign person’s indirect invest-
ment in the TID U.S. business is held 
solely and directly via an entity that 
as of the completion date is: 

(i) Subject to a security control 
agreement, special security agreement, 
voting trust agreement, or proxy 
agreement approved by a cognizant se-
curity agency to offset foreign owner-
ship, control, or influence pursuant to 
the National Industrial Security Pro-
gram regulations (32 CFR part 2004); 
and 

(ii) Operating under a valid facility 
security clearance pursuant to the Na-
tional Industrial Security Program 
regulations (32 CFR part 2004); 

(3) A covered transaction by an in-
vestment fund if: 

(i) The fund is managed exclusively 
by a general partner, a managing mem-
ber, or an equivalent; 

(ii) The general partner, managing 
member, or equivalent is: 

(A) Ultimately controlled exclusively 
by U.S. nationals; or 

(B) Not a foreign person; and 
(iii) The investment fund satisfies, 

with respect to any foreign person with 
membership as a limited partner on an 
advisory board or a committee of the 
fund, the criteria specified in 
§ 800.307(a)(3) and (4) (See the examples 
in paragraphs (j)(2) and (3) of this sec-
tion); 

(4) An investment that is a covered 
investment solely due to the applica-
tion of § 800.219(d); 

(5) A covered control transaction in-
volving an air carrier, as defined in 49 
U.S.C. 40102(a)(2), that holds a certifi-
cate issued under 49 U.S.C. 41102; or 

(6) A covered transaction described in 
paragraph (c)(1) of this section involv-
ing critical technology for which the 
export, reexport, transfer (in-country), 
or retransfer to any of the persons de-
scribed in paragraphs (c)(1)(i) through 
(v) of this section would require one or 
more U.S. regulatory authorizations 
and each such critical technology and 
person, considered as if in the context 
of an export, reexport, or transfer, is 
eligible for at least one of the following 
license exceptions under the EAR, as 
applicable: 

(i) 15 CFR 740.13; 
(ii) 15 CFR 740.17(b); or 
(iii) 15 CFR 740.20(c)(1). 

NOTE 1 TO § 800.401(e)(6): To be ‘‘eligible’’ 
for a license exception refers to any require-
ments imposed by the EAR that must be sat-
isfied prior to export even if no export is to 
occur. 

(f) Notwithstanding paragraph (a) of 
this section, parties to a covered trans-
action may elect to submit a written 
notice under subpart E of this part re-
garding the transaction instead of a 
declaration. 

(g) Parties shall submit to the Com-
mittee the declaration required under 
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paragraph (a) of this section, or a writ-
ten notice under paragraph (f) of this 
section, no later than: 

(1) February 13, 2020, or promptly 
thereafter, if the completion date of 
the transaction is between February 13, 
2020 and March 14, 2020; or 

(2) Thirty days before the completion 
date of the transaction, if the comple-
tion date of the transaction is after 
March 14, 2020. 

(h) Notwithstanding paragraph (g) of 
this section, the parties to a covered 
transaction may complete a trans-
action subject to a mandatory declara-
tion or notice under this section at any 
time after having been informed in 
writing by the Committee that the 
Committee has concluded all action 
under section 721 or that the Com-
mittee is not able to complete action 
under § 800.407(a)(2). 

(i) In the event that the Committee 
rejects or permits a withdrawal of a 
declaration or notice required under 
this section, the parties shall not com-
plete the transaction earlier than 30 
days after the date of the resubmission, 
except with the written approval of the 
Staff Chairperson. 

(j) Examples: 
(1) Example 1. Corporation A, a for-

eign person that is not an excepted in-
vestor and in which no foreign govern-
ment has a substantial interest, pro-
poses to acquire a four percent, non- 
controlling equity interest in Corpora-
tion B, an unaffiliated TID U.S. busi-
ness that manufactures a critical tech-
nology. Under the terms of the invest-
ment, a designee of Corporation A will 
have the right to observe the meetings 
of the board of directors of Corporation 
B. Corporation B manufactures the 
critical technology for commercial off- 
the-shelf use by businesses in various 
industries, including some identified in 
appendix B to this part. Assuming no 
other relevant facts, the proposed 
transaction is a covered investment, 
but is not subject to a mandatory dec-
laration or notice under § 800.401 be-
cause Corporation B does not produce, 
design, test, manufacture, fabricate, or 
develop the critical technology specifi-
cally for use in one or more industries 
identified in appendix B to this part. 

(2) Example 2. Investment Fund A, a 
foreign person that is not an excepted 

investor, acquires a 10 percent equity 
interest in Corporation A, an unaffili-
ated TID U.S. business, and the right 
to appoint one member of Corporation 
A’s board of directors. Corporation A is 
manufacturing critical technologies 
utilized in Corporation A’s activity in 
one or more industries identified in ap-
pendix B to this part. Investment Fund 
A satisfies the requirements under 
paragraph (e)(3) of this section. Invest-
ment Fund A’s investment in Corpora-
tion A is a covered investment, but the 
transaction is not subject to the man-
datory declaration requirement. 

(3) Example 3. Same facts as the ex-
ample in paragraph (j)(2) of this sec-
tion, except that in connection with In-
vestment Fund A’s transaction, Lim-
ited Partner X, a limited partner of In-
vestment Fund A and a foreign na-
tional that is not an excepted investor, 
receives access to the material non- 
public technical information of Cor-
poration A. Limited Partner X’s indi-
rect investment in Corporation A is a 
covered investment. While Investment 
Fund A’s direct investment is not sub-
ject to a mandatory declaration, Lim-
ited Partner X’s indirect investment in 
Corporation A is subject to a manda-
tory declaration. 

(4) Example 4. Corporation A, a for-
eign entity with its principal place of 
business in Country F, acquires 100 per-
cent of the interests of Corporation Y, 
a U.S. business that manufactures a 
critical technology controlled under 
the EAR. A foreign national of Country 
G owns 25 percent of the voting shares 
of Corporation A. Under the EAR, a li-
cense is required to export the critical 
technology to Country G but not Coun-
try F. Assuming no other relevant 
facts, the acquisition of Corporation Y 
is subject to a mandatory declaration. 

(5) Example 5. Corporation B, a for-
eign entity with its principal place of 
business in Country G, makes a cov-
ered investment in Corporation Z, a 
U.S. business that designs a critical 
technology controlled under the EAR. 
Under the EAR, a license is required to 
export the critical technology to Coun-
try G. The license exception at 15 CFR 
740.4 authorizes Corporation Z to ex-
port the critical technology to Country 
G without a license. Assuming no other 
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relevant facts, the covered investment 
is subject to a mandatory declaration. 

(6) Example 6. Corporation A, a for-
eign person, and Corporation B, a U.S. 
business, execute a binding written 
agreement pursuant to which Corpora-
tion A will acquire a 10 percent equity 
interest in Corporation B and will be 
afforded the right to appoint two mem-
bers of Corporation B’s board of direc-
tors. As of the date of the agreement, 
none of the items that Corporation B 
manufactures constitutes a critical 
technology. After the agreement is exe-
cuted, but prior to the completion of 
the transaction, a product manufac-
tured by Corporation B is included as a 
defense article on the USML. Assuming 
no other relevant facts, under para-
graph (c)(3) of this section, the trans-
action is not subject to a requirement 
to submit a declaration to the Com-
mittee. However for purposes of 
§ 800.211, the transaction may be a cov-
ered investment. 

[85 FR 3124, Jan. 17, 2020; 85 FR 8747, Feb. 18, 
2020, as amended at 85 FR 57128, Sept. 15, 
2020] 

§ 800.402 Voluntary declarations. 
Except as otherwise prohibited under 

§ 800.403(e), a party to any proposed or 
completed transaction may submit to 
the Committee a declaration regarding 
the transaction in accordance with the 
procedures and requirements set forth 
in §§ 800.403 and 800.404 instead of a 
written notice. 

§ 800.403 Procedures for declarations. 
(a) A party or parties submitting a 

declaration of a transaction under 
§ 800.401 or § 800.402 shall submit elec-
tronically the information set out in 
§ 800.404, including the certifications re-
quired thereunder, to the Staff Chair-
person in accordance with the submis-
sion instructions on the Committee’s 
section of the Department of the Treas-
ury website. 

(b) No communications other than 
those described in paragraph (a) of this 
section shall constitute the submission 
of a declaration for purposes of section 
721. 

(c) Information and other documen-
tary material submitted to the Com-
mittee under this section shall be con-
sidered to have been filed with the 

President or the President’s designee 
for purposes of section 721(c) and 
§ 800.802. 

(d) Persons filing a declaration shall, 
during the time that the matter is 
pending before the Committee, prompt-
ly advise the Staff Chairperson of any 
material changes in plans, facts, or cir-
cumstances regarding the transaction, 
and any material change in informa-
tion provided or required to be pro-
vided to the Committee under § 800.404. 
Unless the Committee rejects the dec-
laration on the basis of such material 
changes in accordance with 
§ 800.406(a)(2)(i), such changes shall be-
come part of the declaration filed by 
such persons under this section, and 
the certification required under 
§ 800.405(d) shall apply to such changes. 

(e) Parties to a transaction that have 
filed with the Committee a written no-
tice regarding a transaction under 
§ 800.501 or § 802.501 or a declaration 
under § 802.401 may not submit to the 
Committee a declaration regarding the 
same transaction or a substantially 
similar transaction without the writ-
ten approval of the Staff Chairperson. 

§ 800.404 Contents of declarations. 

(a) The party or parties submitting a 
declaration of a transaction under 
§ 800.403 shall provide the information 
set out in this section, which must be 
accurate and complete with respect to 
all parties and to the transaction. (See 
also paragraphs (d) and (e) of this sec-
tion.) 

(b) If fewer than all parties to a 
transaction submit a declaration, the 
Committee may, at its discretion, re-
quest that the parties to the trans-
action file a written notice of the 
transaction under § 800.501, if the Staff 
Chairperson determines that the infor-
mation provided by the submitting 
party or parties in the declaration is 
insufficient for the Committee to as-
sess the transaction. 

(c) Subject to paragraph (e) of this 
section, a declaration submitted under 
§ 800.403 shall describe or provide, as ap-
plicable: 

(1) The name of the foreign person(s) 
and U.S. business(es) that are parties 
to, or, in applicable cases, the subject 
of, the transaction, as well as the 
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name, telephone number, and email ad-
dress of the primary point of contact 
for each party. 

(2) The following information regard-
ing the transaction in question: 

(i) A brief description of the ration-
ale for and nature of the transaction, 
including its structure (e.g., share pur-
chase, merger, asset purchase); 

(ii) The percentage of voting interest 
acquired and the resulting aggregate 
voting interest held by the foreign per-
son and its affiliates; 

(iii) The percentage of economic in-
terest acquired and the resulting ag-
gregate economic interest held by the 
foreign person and its affiliates; 

(iv) Whether the U.S. business has 
multiple classes of ownership, and if so, 
the pre- and post-transaction share 
ownership of the foreign person(s) in 
the U.S. business broken out by class; 

(v) The total transaction value in 
U.S. dollars; 

(vi) The status of the transaction, in-
cluding the actual or expected comple-
tion date of the transaction; 

(vii) All sources of financing for the 
transaction; and 

(viii) A copy of the definitive docu-
mentation of the transaction, or if 
none exists, the document establishing 
the material terms of the transaction. 

(3) The following: 
(i) A statement as to whether a party 

to the transaction is stipulating that 
the transaction is a covered trans-
action and a description of the basis for 
the stipulation; and 

(ii) A statement as to whether a 
party to the transaction is stipulating 
that the transaction is a foreign gov-
ernment-controlled transaction and a 
description of the basis for the stipula-
tion. 

(4) A statement as to whether the 
foreign person will acquire any of the 
following with respect to the U.S. busi-
ness: 

(i) Access to any material nonpublic 
technical information in the possession 
of the U.S. business, and if so, a brief 
explanation of the access and type of 
information; 

(ii) Membership, observer rights, or 
nomination rights as set forth in 
§ 800.211(b)(2), and if so, a statement as 
to the composition of the board or 

other body both before and after the 
completion date of the transaction; 

(iii) Any involvement, other than 
through voting of shares, in sub-
stantive decisionmaking of the U.S. 
business regarding covered investment 
critical infrastructure, critical tech-
nologies, or sensitive personal data as 
set forth in § 800.211(b)(3), and if any, a 
statement as to the involvement in 
such substantive decisionmaking; or 

(iv) Any rights that could result in 
the foreign person acquiring control of 
the U.S. business and, if any, a brief ex-
planation of these rights. 

(5) The following information regard-
ing the U.S. business: 

(i) Website address; 
(ii) Principal place of business; 
(iii) Place of incorporation or organi-

zation; and 
(iv) A list of the addresses or geo-

graphic coordinates (to at least the 
fourth decimal) of all locations of the 
U.S. business, including the U.S. busi-
ness’ headquarters, facilities, and oper-
ating locations. 

(6) With respect to the U.S. business 
that is the subject of the transaction 
and any entity of which that U.S. busi-
ness is a parent, a brief summary of 
their respective business activities, as, 
for example, set forth in annual re-
ports, and the product or service cat-
egories of each, including the applica-
ble six-digit North American Industry 
Classification System (NAICS) Codes, 
Commercial and Government Entity 
Code (CAGE Code) assigned by the De-
partment of Defense, and any applica-
ble Dun and Bradstreet identification 
(DUNS) numbers assigned to the U.S. 
business, and an explanation of how 
the entity is engaged in interstate 
commerce in the United States, where 
applicable. 

(7) A statement as to whether the 
U.S. business produces, designs, tests, 
manufactures, fabricates, or develops 
one or more critical technologies. 

(8) A statement as to whether the 
U.S. business performs any of the func-
tions with respect to covered invest-
ment critical infrastructure as set 
forth in column 2 of appendix A to this 
part. 

(9) A statement as to whether the 
U.S. business directly or indirectly 
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maintains or collects sensitive per-
sonal data of U.S. citizens, directly or 
indirectly has collected or maintained 
sensitive personal data in the 12 
months prior to any of the applicable 
events specified in § 800.241(a)(1)(i)(B), 
or has a demonstrated business objec-
tive to collect such data in the future. 

(10) A statement as to whether the 
U.S. business has any contracts (in-
cluding any subcontracts, if known) 
that are currently in effect or were in 
effect within the past three years with 
any U.S. Government agency or compo-
nent, or in the past 10 years if the con-
tract included access to personally 
identifiable information of U.S. Gov-
ernment personnel. If so, provide an 
annex listing such contracts, including 
the name of the U.S. Government agen-
cy or component, the delivery order 
number or contract number, the pri-
mary contractor (if the U.S. business is 
a subcontractor), the start date, and 
the estimated completion date. 

(11) A statement as to whether the 
U.S. business has any contracts (in-
cluding any subcontracts, if known) 
that are currently in effect or were in 
effect within the past five years involv-
ing information, technology, or data 
that is classified under Executive Order 
12958, as amended. 

(12) A statement as to whether the 
U.S. business has received any grant or 
other funding from the Department of 
Defense or the Department of Energy, 
or participated in or collaborated on 
any defense or energy program or prod-
uct involving one or more critical tech-
nologies, covered investment critical 
infrastructure, or other critical infra-
structure within the past five years. 

(13) A statement as to whether the 
U.S. business participated in a Defense 
Production Act Title III Program (50 
U.S.C. 4501 et seq.) within the past 
seven years. 

(14) A statement as to whether the 
U.S. business has received or placed 
priority rated contracts or orders 
under the Defense Priorities and Allo-
cations System (DPAS) regulation (15 
CFR part 700), and the level(s) of pri-
ority of such contracts or orders (‘‘DX’’ 
or ‘‘DO’’) within the past three years. 

(15) The name of the ultimate parent 
of the foreign person. 

(16) The address of the foreign person 
and its ultimate parent. 

(17) Complete organizational charts, 
both pre- and post-transaction, includ-
ing information that identifies the 
name, principal place of business, and 
place of incorporation or other legal 
organization (for entities); nationality 
(for individuals); and ownership per-
centage (expressed in terms of both 
voting and economic interest, if dif-
ferent) for each of the following: 

(i) The immediate parent, the ulti-
mate parent, and each intermediate 
parent, if any, of each foreign person 
that is a party to the transaction; 

(ii) Where the ultimate parent is a 
private company, the ultimate 
owner(s) of such parent; 

(iii) Where the ultimate parent is a 
public company, any shareholder with 
an interest of greater than five percent 
in such parent; and 

(iv) The U.S. business that is the sub-
ject of the transaction, both before and 
after completion of the transaction. 

(18) Information regarding all foreign 
government ownership in the foreign 
person’s ownership structure, including 
nationality and percentage of owner-
ship, as well as any rights that a for-
eign government holds, directly or in-
directly, with respect to the foreign 
person. 

(19) With respect to the foreign per-
son that is party to the transaction 
and any of its parents, as applicable, a 
brief summary of their respective busi-
ness activities, as, for example, set 
forth in annual reports. 

(20) A statement as to whether any 
party to the transaction has been party 
to another transaction previously noti-
fied or submitted to the Committee, 
and the case number assigned by the 
Committee regarding such trans-
action(s). 

(21) A statement (including relevant 
jurisdiction and criminal case law 
number or legal citation) as to whether 
the U.S. business, the foreign person, 
any parent of the foreign person, or 
any person of which the foreign person 
is a parent has been convicted in the 
last 10 years of a crime in any jurisdic-
tion. 

(22) If applicable, a description 
(which may group similar items into 
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general product categories) of any crit-
ical technology that the U.S. business 
produces, designs, tests, manufactures, 
fabricates, or develops, and a list of 
any relevant Export Control Classifica-
tion Numbers (ECCNs) under the EAR 
and the USML categories under the 
ITAR, and, if applicable, identify 
whether there are specially designed 
and prepared nuclear equipment, parts 
and components, materials, software, 
and technology covered by 10 CFR part 
810; nuclear facilities, equipment, and 
materials covered by 10 CFR part 110; 
or select agents and toxins covered by 
7 CFR part 331, 9 CFR part 121, or 42 
CFR part 73. 

(23) If applicable, a statement as to 
which functions set forth in column 2 
of appendix A to this part that the U.S. 
business performs with respect to cov-
ered investment critical infrastruc-
ture, including a description of such 
functions and the applicable covered 
investment critical infrastructure. 

(24) If applicable: 
(i) The category or categories of 

data, as specified at § 800.241, that the 
U.S. business directly or indirectly 
maintains or collects; 

(ii) For each applicable category of 
data specified in § 800.241, individually 
and in the aggregate, the approximate 
number of total unique persons from 
whom: 

(A) The data is currently maintained, 
and 

(B) The data has been maintained or 
collected at any point during the 12 
months prior to any of the applicable 
events specified in § 800.241(a)(1)(i)(B); 

(iii) Whether the U.S. business has a 
demonstrated business objective to 
maintain or collect data described in 
§ 800.241(a)(1)(ii) of greater than one 
million individuals and such data is an 
integrated part of the U.S. business’s 
primary products or services. 

(iv) Whether the U.S. business tar-
gets or tailors products or services to 
any U.S. executive branch agency or 
military department with intelligence, 
national security, or homeland secu-
rity responsibilities, or to personnel or 
contractors thereof. 

(d) Each party submitting a declara-
tion shall provide a certification of the 
information contained in the declara-
tion consistent with § 800.204. A sample 

certification may be found on the Com-
mittee’s section of the Department of 
the Treasury website. 

(e) A party that offers a stipulation 
under paragraph (c)(3) of this section 
acknowledges that the Committee and 
the President are entitled to rely on 
such stipulation in determining wheth-
er the transaction is a covered invest-
ment, a covered control transaction, or 
a foreign government-controlled trans-
action for the purposes of section 721 
and all authorities thereunder, and 
waives the right to challenge any such 
determination. Neither the Committee 
nor the President is bound by any such 
stipulation, nor does any such stipula-
tion limit the ability of the Committee 
or the President to act on any author-
ity provided under section 721 with re-
spect to any covered transaction. 

§ 800.405 Beginning of 30-day assess-
ment period. 

(a) Upon receipt of a declaration sub-
mitted under § 800.403, the Staff Chair-
person shall promptly inspect the dec-
laration and shall promptly notify in 
writing all parties to a transaction 
that have submitted a declaration 
that: 

(1) The Staff Chairperson has accept-
ed the declaration and circulated the 
declaration to the Committee, and the 
date on which the assessment described 
in paragraph (b) of this section begins; 
or 

(2) The Staff Chairperson has deter-
mined not to accept the declaration 
and circulate the declaration to the 
Committee because the declaration is 
incomplete, and an explanation of the 
material respects in which the declara-
tion is incomplete. 

(b) A 30-day period for assessment of 
a covered transaction that is the sub-
ject of a declaration shall commence 
on the date on which the declaration is 
received by the Committee from the 
Staff Chairperson. Such period shall 
end no later than the thirtieth day 
after it has commenced, or if the thir-
tieth day is not a business day, no later 
than the next business day after the 
thirtieth day. 

(c) During the 30-day assessment pe-
riod, the Staff Chairperson may invite 
the parties to a covered transaction to 
attend a meeting with the Committee 
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staff to discuss and clarify issues per-
taining to the transaction. 

(d) If the Committee notifies the par-
ties to a transaction that have sub-
mitted a declaration under § 800.403 
that the Committee intends to con-
clude all action under section 721 with 
respect to that transaction, each party 
that has submitted additional informa-
tion subsequent to the original declara-
tion shall file a certification as de-
scribed in § 800.204. A sample certifi-
cation may be found on the Commit-
tee’s section of the Department of the 
Treasury website. 

(e) If a party fails to provide the cer-
tification required under paragraph (d) 
of this section, the Committee may, at 
its discretion, take any of the actions 
under § 800.407. 

§ 800.406 Rejection, disposition, or 
withdrawal of declarations. 

(a) The Committee, acting through 
the Staff Chairperson, may: 

(1) Reject any declaration that does 
not comply with § 800.404 and so inform 
the parties promptly in writing; 

(2) Reject any declaration at any 
time, and so inform the parties 
promptly in writing, if, after the dec-
laration has been submitted and before 
the Committee has taken one of the ac-
tions specified in § 800.407: 

(i) There is a material change in the 
covered transaction as to which a dec-
laration has been submitted; or 

(ii) Information comes to light that 
contradicts material information pro-
vided in the declaration by the party 
(or parties); or 

(3) Reject any declaration at any 
time after the declaration has been 
submitted, and so inform the parties 
promptly in writing, if the party (or 
parties) that submitted the declaration 
does not provide follow-up information 
requested by the Staff Chairperson 
within two business days of the re-
quest, or within a longer time frame if 
the party (or parties) so request in 
writing and the Staff Chairperson 
grants that request in writing. 

(b) The Staff Chairperson shall notify 
the party (or parties) that submitted a 
declaration when the Committee has 
found that the transaction that is the 
subject of a declaration is not a cov-
ered transaction. 

(c) Parties to a transaction that have 
submitted a declaration under § 800.403 
may request in writing, at any time 
prior to the Committee taking action 
under § 800.407, that such declaration be 
withdrawn. Such request shall be di-
rected to the Staff Chairperson and 
shall state the reasons why the request 
is being made and state whether the 
transaction that is the subject of the 
declaration is being fully and perma-
nently abandoned. An official of the 
Department of the Treasury will 
promptly advise the parties to the 
transaction in writing of the Commit-
tee’s decision. 

(d) The Committee may not request 
or recommend that a declaration be 
withdrawn and refiled, except to per-
mit parties to a covered transaction to 
correct material errors or omissions, or 
describe material changes to the trans-
action, in the declaration submitted 
with respect to that covered trans-
action. 

(e) A party (or parties) may not sub-
mit more than one declaration for the 
same or a substantially similar trans-
action without approval from the Staff 
Chairperson. 

NOTE 1 TO § 800.406: See § 800.403(e) regarding 
the prohibition on submitting a declaration 
regarding the same transaction or a substan-
tially similar transaction for which a writ-
ten notice has been filed without the ap-
proval of the Staff Chairperson. 

§ 800.407 Committee actions. 

(a) Upon receiving a declaration sub-
mitted under § 800.403 with respect to a 
covered transaction, the Committee 
may, at the discretion of the Com-
mittee: 

(1) If the Committee has reason to be-
lieve that the transaction may raise 
national security considerations, re-
quest that the parties to the trans-
action file a written notice under sub-
part E; 

(2) Inform the parties to the trans-
action that the Committee is not able 
to conclude action under section 721 
with respect to the transaction on the 
basis of the declaration and that the 
parties may file a written notice under 
subpart E to seek written notification 
from the Committee that the Com-
mittee has concluded all action under 
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section 721 with respect to the trans-
action; 

(3) Initiate a unilateral review of the 
transaction under § 800.501(c); or 

(4) Notify the parties in writing that 
the Committee has concluded all ac-
tion under section 721 with respect to 
the transaction. 

(b) The Committee shall take action 
under paragraph (a) of this section 
within the time period set forth in 
§ 800.405(b). 

Subpart E—Notices 
§ 800.501 Procedures for notices. 

(a) Except as otherwise prohibited 
under paragraph (j) of this section, a 
party or parties to a proposed or com-
pleted transaction may file a voluntary 
notice of the transaction with the 
Committee. Voluntary notice to the 
Committee is filed by sending an elec-
tronic copy of the notice that includes, 
in English, the information set out in 
§ 800.502, including the certification re-
quired under paragraph (l) of that sec-
tion, and paying the fee required under 
subpart K of this part. For electronic 
submission instructions, see the Com-
mittee’s section of the Department of 
the Treasury website. 

(b)(1) If the Committee determines 
that a transaction for which no vol-
untary notice or declaration has been 
submitted under this part, and with re-
spect to which the Committee has not 
informed the parties in writing that 
the Committee has concluded all ac-
tion under section 721, may be a cov-
ered transaction and may raise na-
tional security considerations, the 
Staff Chairperson, acting on the rec-
ommendation of the Committee, may 
request the parties to the transaction 
or other persons to provide to the Com-
mittee information necessary to deter-
mine whether the transaction is a cov-
ered transaction, whether the trans-
action may raise national security con-
siderations, or, as appropriate, whether 
the transaction is a transaction for 
which a submission is or was required 
under § 800.401. 

(2) If the Committee determines that 
a transaction referred to under para-
graph (b)(1) of this section is a covered 
transaction and may raise national se-
curity considerations, the Staff Chair-

person, acting on the recommendation 
of the Committee, may request the par-
ties to file a notice of such covered 
transaction under paragraph (a) of this 
section. 

(c) With respect to any transaction: 
(1) Any member of the Committee, or 

his or her designee at or above the 
Under Secretary or equivalent level, 
may, subject to paragraph (c)(2) of this 
section, file an agency notice to the 
Committee through the Staff Chair-
person regarding a transaction if: 

(i) That member has reason to be-
lieve that the transaction is a covered 
transaction and may raise national se-
curity considerations and: 

(A) The Committee has not informed 
the parties to such transaction in writ-
ing that the Committee has concluded 
all action under section 721 with re-
spect to such transaction; and 

(B) The President has not announced 
a decision not to exercise the Presi-
dent’s authority under section 721(d) 
with respect to such transaction; or 

(ii) The transaction is a covered 
transaction and: 

(A) The Committee has informed the 
parties to such transaction in writing 
that the Committee has concluded all 
action under section 721 with respect to 
such transaction or determined that 
such transaction is not a covered 
transaction, or the President has an-
nounced a decision not to exercise the 
President’s authority under section 
721(d) with respect to such transaction; 
and 

(B) Either: 
(1) A party to such transaction sub-

mitted false or misleading material in-
formation to the Committee in connec-
tion with the Committee’s consider-
ation of such transaction or omitted 
material information, including mate-
rial documents, from information sub-
mitted to the Committee; or 

(2) A party to or the entity resulting 
from consummation of such trans-
action materially breaches (or, if the 
review or investigation of such trans-
action was initiated under section 721 
before August 13, 2018, intentionally 
materially breaches) a mitigation 
agreement or condition described in 
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section 721(l)(3)(A), such breach is cer-
tified to the Committee by the lead de-
partment or agency monitoring and en-
forcing such agreement or condition as 
a material breach (or, if the review or 
investigation of such transaction was 
initiated under section 721 before Au-
gust 13, 2018, an intentional material 
breach), and the Committee determines 
that there are no other adequate and 
appropriate remedies or enforcement 
tools available to address such breach. 

(2)(i) That is an investment where a 
foreign person is not an excepted inves-
tor due to the application of § 800.219(d), 
any member of the Committee, or his 
or her designee at or above the Under 
Secretary or equivalent level, may file 
an agency notice to the Committee 
through the Staff Chairperson regard-
ing such investment if: 

(A) That member has reason to be-
lieve that the transaction is a covered 
transaction and may raise national se-
curity considerations; 

(B) The Committee has not informed 
the parties to such transaction in writ-
ing that the Committee has concluded 
all action under section 721 with re-
spect to such transaction; and 

(C) The President has not announced 
a decision not to exercise the Presi-
dent’s authority under section 721(d) 
with respect to such transaction. 

(ii) No notice filed under this para-
graph (c)(2) shall be made with respect 
to a transaction more than one year 
after the completion date of the trans-
action, unless the Chairperson of the 
Committee determines, in consultation 
with other members of the Committee, 
that because the foreign person no 
longer meets all the criteria set forth 
in § 800.219(a)(1) or (2), (a)(3)(i) through 
(iii), or (c)(1)(i) through (iii), the trans-
action may threaten to impair the na-
tional security of the United States, 
and in no event shall an agency notice 
under this paragraph be made with re-
spect to such a transaction more than 
three years after the completion date 
of the transaction. 

(d) Notices filed under paragraph (c) 
of this section are deemed accepted 
upon their receipt by the Staff Chair-
person. No agency notice under para-
graph (c)(1) of this section shall be 
made with respect to a transaction 
more than three years after the com-

pletion date of the transaction, unless 
the Chairperson of the Committee, in 
consultation with other members of 
the Committee, files such an agency 
notice. 

(e) No communications other than 
those described in paragraphs (a) and 
(c) of this section shall constitute the 
filing or submitting of a notice for pur-
poses of section 721. 

(f) Upon receipt of the electronic 
copy of a notice filed under paragraph 
(a) of this section, including the cer-
tification required by § 800.502(l), and 
payment of the fee required under sub-
part K of this part, the Staff Chair-
person shall promptly inspect such no-
tice for completeness. 

(g) Parties to a transaction are en-
couraged to consult with the Com-
mittee in advance of filing a notice 
and, in appropriate cases, to file with 
the Committee a draft notice or other 
appropriate documents to aid the Com-
mittee’s understanding of the trans-
action and to provide an opportunity 
for the Committee to request addi-
tional information to be included in 
the notice. Any such pre-notice con-
sultation should take place, or any 
draft notice should be provided, at 
least five business days before the fil-
ing of a voluntary notice. All informa-
tion and documentary material made 
available to the Committee under this 
paragraph shall be considered to have 
been filed with the President or the 
President’s designee for purposes of 
section 721(c) and § 800.802. 

(h) Information and other documen-
tary material provided by the parties 
to the Committee after the filing of a 
voluntary notice under this section 
shall be part of the notice, and shall be 
subject to the final certification re-
quired under § 800.502(m). 

(i) For any voluntarily submitted 
draft or formal written notice that in-
cludes a stipulation under section 
§ 800.502(o) that a transaction is a cov-
ered transaction, the Committee shall 
provide comments on the draft or for-
mal written notice or accept the for-
mal written notice of a covered trans-
action not later than the date that is 10 
business days after the date of submis-
sion of the draft or formal written no-
tice. 
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(j) No party to a transaction may file 
a notice under paragraph (a) of this 
section if the transaction has been the 
subject of a declaration submitted 
under subpart D and the Committee 
has not yet taken action with respect 
to the transaction under § 800.407. 

[85 FR 3124, Jan. 17, 2020, as amended at 85 
FR 23740, Apr. 29, 2020; 89 FR 93184, Nov. 26, 
2024] 

§ 800.502 Contents of voluntary no-
tices. 

(a) If the parties to a transaction file 
a voluntary notice, they shall provide 
in detail the information set out in 
this section, which must be accurate 
and complete with respect to all par-
ties and to the transaction. (See also 
paragraph (l) of this section and 
§ 800.204 regarding certification require-
ments.) 

(b) If fewer than all parties to a 
transaction file a voluntary notice, for 
example in the case of a hostile take-
over, each notifying party shall provide 
the information set out in this section 
with respect to itself and, to the extent 
known or reasonably available to it, 
with respect to each non-notifying 
party. 

(c) A voluntary notice filed under 
§ 800.501 shall describe or provide, as ap-
plicable: 

(1) The following information regard-
ing the transaction in question: 

(i) A summary setting forth the es-
sentials of the transaction, including a 
statement of the purpose of the trans-
action, and its scope, both within and 
outside of the United States; 

(ii) The nature of the transaction, for 
example, whether the acquisition is by 
merger, consolidation, the purchase of 
voting interest, or otherwise; 

(iii) The name, United States address 
(if any), website address (if any), na-
tionality (for individuals) or place of 
incorporation or other legal organiza-
tion (for entities), and address of the 
principal place of business of each for-
eign person that is a party to the 
transaction; 

(iv) The name, address, website ad-
dress (if any), principal place of busi-
ness, and place of incorporation or 
other legal organization of the U.S. 
business that is the subject of the 
transaction; 

(v) The name, address, and nation-
ality (for individuals) or place of incor-
poration or other legal organization 
(for entities) of: 

(A) The immediate parent, the ulti-
mate parent, and each intermediate 
parent, if any, of the foreign person 
that is a party to the transaction; 

(B) Where the ultimate parent is a 
private company, the ultimate 
owner(s) of such parent; and 

(C) Where the ultimate parent is a 
public company, any shareholder with 
an interest of greater than five percent 
in such parent; 

(vi) The name, address, website ad-
dress (if any), and nationality (for indi-
viduals) or place of incorporation or 
other legal organization (for entities) 
of each person that will control the 
U.S. business being acquired; 

(vii) The actual or expected comple-
tion date of the transaction; 

(viii)(A) The value of the transaction 
in U.S. dollars, as determined under 
§ 800.1103, and the parties’ assessment 
of the applicable fee due under 
§ 800.1101, including an explanation of 
the methodology used to determine 
such valuation and applicable fee; and 

(B) If different than the value of the 
transaction provided in paragraph 
(c)(1)(viii)(A) of this section, a good 
faith approximation of the net value of 
the interest acquired in the U.S. busi-
ness in U.S. dollars, as of the date of 
the notice. 

(ix) The name of any and all financial 
institutions involved in the trans-
action, including as advisors, under-
writers, or sources of financing for the 
transaction; 

(x) A copy of any partnership agree-
ments, integration agreements, or 
other side agreements relating to the 
transaction; 

(xi) A statement as to whether the 
foreign person will acquire any of the 
following in the U.S. business: 

(A) Access to any material nonpublic 
technical information in the possession 
of the U.S. business, and if so, a brief 
explanation of the type of access and 
type of information; 

(B) Membership, observer rights, or 
nomination rights as set forth in 
§ 800.211(b)(2), and if so, a description of 
such rights and a statement as to the 
composition of the board or other body 
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both before and after the completion 
date of the transaction, as well as a 
copy of the document(s) setting forth 
the post-acquisition governance provi-
sions (e.g., quorum requirements, spe-
cial rights) for the board of directors or 
other body; 

(C) Any involvement, other than 
through voting of shares, in sub-
stantive decisionmaking of the U.S. 
business regarding covered investment 
critical infrastructure, critical tech-
nologies, or sensitive personal data as 
set forth in § 800.211(b)(3), and if so, a 
brief explanation of the nature and ex-
tent of involvement; 

(2) With respect to a transaction 
structured as an acquisition of assets 
of a U.S. business, a detailed descrip-
tion of the assets of the U.S. business 
being acquired, including the approxi-
mate value of those assets in U.S. dol-
lars; 

(3) With respect to the U.S. business 
that is the subject of the transaction 
and any entity of which that U.S. busi-
ness is a parent (unless that entity is 
excluded from the scope of the trans-
action): 

(i) Their respective business activi-
ties, as, for example, set forth in an-
nual reports, and the product or service 
categories of each, including an esti-
mate of U.S. market share for such 
product or service categories and the 
methodology used to determine market 
share, a list of direct competitors for 
those primary product or service cat-
egories, and their NAICS Code, if any, 
and an explanation of how the entity is 
engaged in interstate commerce in the 
United States, where applicable; 

(ii) The street address (and mailing 
address, if different) within the United 
States and website address (if any) of 
each facility that is manufacturing 
classified or unclassified products or 
producing services described in para-
graph (c)(3)(v) of this section, and their 
respective CAGE Codes and DUNS 
number; 

(iii) Each contract (identified by 
agency and number) that is currently 
in effect or was in effect within the 
past five years with any agency of the 
U.S. Government involving any infor-
mation, technology, or data that is 
classified under Executive Order 12958, 
as amended, its estimated final com-

pletion date, and the name, office, and 
telephone number of the contracting 
official; 

(iv) Any other contract (identified by 
agency and number) that is currently 
in effect or was in effect within the 
past three years with any U.S. Govern-
ment agency or component with na-
tional defense, homeland security, or 
other national security responsibil-
ities, including law enforcement re-
sponsibility as it relates to defense, 
homeland security, or national secu-
rity, its estimated final completion 
date, and the name, office, and tele-
phone number of the contracting offi-
cial; 

(v) Any products or services (includ-
ing research and development): 

(A) That it supplies, directly or indi-
rectly, to any agency of the U.S. Gov-
ernment, including as a prime con-
tractor or first tier subcontractor, a 
supplier to any such prime contractor 
or subcontractor, or, if known by the 
parties filing the notice, a subcon-
tractor at any tier; and 

(B) If known by the parties filing the 
notice, for which it is a single qualified 
source (i.e., other acceptable suppliers 
are readily available to be so qualified) 
or a sole source (i.e., no other supplier 
has needed technology, equipment, and 
manufacturing process capabilities) for 
any such agencies and whether there 
are other suppliers in the market that 
are available to be so qualified; 

(vi) Any products or services (includ-
ing research and development) that: 

(A) It supplies to third parties and it 
knows are rebranded by the purchaser 
or incorporated into the products of 
another entity, and the names or 
brands under which such rebranded 
products or services are sold; and 

(B) In the case of services, it provides 
on behalf of, or under the name of, an-
other entity, and the name of any such 
entities; 

(vii) For the prior three years— 
(A) A list of priority rated contracts 

or orders under DPAS) regulation that 
the U.S. business that is the subject of 
the transaction has received and the 
level of priority of such contracts or 
orders (‘‘DX’’ or ‘‘DO’’); and 

(B) A list of such priority rated con-
tracts or orders that the U.S. business 
has placed with other entities and the 

VerDate Sep<11>2014 07:58 Sep 25, 2025 Jkt 265133 PO 00000 Frm 00995 Fmt 8010 Sfmt 8010 Y:\SGML\265133.XXX 265133sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R



986 

31 CFR Ch. VIII (7–1–25 Edition) § 800.502 

level of priority of such contracts or 
orders, and the acquiring party’s plan 
to ensure that any new entity formed 
at the completion of the notified trans-
action (or the U.S. business, if no new 
entity is formed) complies with the 
DPAS regulations; 

(viii) A description and copy of the 
cyber security plan, if any, that will be 
used to protect against cyber attacks 
on the operation, design, and develop-
ment of the U.S. business’s services, 
networks, systems, data storage (in-
cluding the collection or maintenance 
of sensitive personal data), and facili-
ties; 

(ix) A description of whether the U.S. 
business performs any of the functions 
with respect to covered investment 
critical infrastructure, if any, as set 
forth in column 2 of appendix A to this 
part. This statement shall include a de-
scription of such functions, including 
the applicable covered investment crit-
ical infrastructure; 

(x)(A) A description of whether the 
U.S. business produces, designs, tests, 
manufactures, fabricates, or develops 
one or more: 

(1) Items that are subject to the EAR 
and, if so, a description (which may 
group similar items into general prod-
uct categories) of the items and a list 
of the relevant commodity classifica-
tions set forth on the CCL (i.e., ECCNs 
or EAR99 designation); 

(2) Defense articles and defense serv-
ices, and related technical data covered 
by the USML in the ITAR, and, if so, 
the category of the USML; articles and 
services for which commodity jurisdic-
tion requests (22 CFR 120.4) are pend-
ing; and articles and services (includ-
ing those under development) that may 
be designated or determined in the fu-
ture to be defense articles or defense 
services under 22 CFR 120.3; 

(3) Specially designed and prepared 
nuclear equipment, parts and compo-
nents, materials, software, and tech-
nology covered by 10 CFR part 810; 

(4) Nuclear facilities, equipment, and 
material covered by 10 CFR part 110; 

(5) Select Agents and Toxins (7 CFR 
part 331, 9 CFR part 121, and 42 CFR 
part 73); or 

(6) Emerging and foundational tech-
nologies controlled under section 1758 

of the Export Control Reform Act of 
2018 (codified at 50 U.S.C. 4817); 

(B) A description of whether the U.S. 
business otherwise trades in any item 
described in paragraphs (c)(3)(x)(A)(1) 
through (6) of this section, to the ex-
tent not addressed in the voluntary no-
tice in response to paragraph 
(c)(3)(x)(A) of this section; and 

(C) For any item described in para-
graphs (c)(3)(x)(A)(1) through (6) of this 
section for which there is no completed 
Commodity Classification Automated 
Tracking System or Commodity Juris-
diction determination, the voluntary 
notice shall include a brief statement 
as to how the parties evaluated the 
item (e.g., self-classification by individ-
uals with technical knowledge at the 
U.S. business, classification informa-
tion provided by the manufacturer, 
classification provided by outside 
counsel or third party consultant, etc.); 

(xi) A description of whether the U.S. 
business directly or indirectly main-
tains or collects sensitive personal 
data of U.S. citizens, directly or indi-
rectly has collected or maintained sen-
sitive personal data in the 12 months 
prior to any of the applicable events 
specified in § 800.241(a)(1)(i)(B), or has a 
demonstrated business objective to 
maintain or collect such data in the fu-
ture including: 

(A) The category or categories of 
data specified in § 800.241 that the U.S. 
business directly or indirectly main-
tains or collects or intends to maintain 
or collect; 

(B) For each applicable category of 
data specified in § 800.241, individually 
and in the aggregate, the approximate 
number of total unique persons from 
whom: 

(1) The data is currently maintained; 
and 

(2) The data has been maintained or 
collected at any point during the 12 
months prior to any of the applicable 
events specified in § 800.241(a)(1)(i)(B); 

(C) Whether the U.S. business has a 
demonstrated business objective to 
maintain or collect data described in 
§ 800.241(a)(1)(ii) of greater than one 
million individuals and such data is an 
integrated part of the U.S. business’s 
primary products or services, and if so, 
please provide a brief explanation; 
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(D) A description of how the U.S. 
business targets or tailors its products 
or services to any U.S. executive 
branch agency or military department 
with intelligence, national security, or 
homeland security responsibilities, or 
personnel or contractors thereof; 

(E) The commercial rationale of the 
U.S. business for maintaining or col-
lecting such sensitive personal data 
and a description of how the U.S. busi-
ness uses and protects such sensitive 
personal data, including a description 
of how decisions regarding the use of 
sensitive personal data are made, and 
by whom; 

(F) A description of the U.S. 
business’s policies and practices re-
garding the sale, license, or transfer of, 
or grant of access to, sensitive personal 
data to third parties, including a copy 
of any notice provided to customers re-
garding the use and transfer of sen-
sitive personal data; 

(G) A description of the U.S. 
business’s policies and practices re-
garding retention of sensitive personal 
data; and 

(H) Any plans by the foreign party to 
the transaction to alter any of the 
foregoing; 

(4) Whether the U.S. business that is 
the subject of the transaction: 

(i) Possesses any licenses, permits, or 
other authorizations other than those 
under the regulatory authorities listed 
in paragraph (c)(3)(x)(A) of this section 
that have been granted by an agency of 
the U.S. Government (if applicable, 
identification of the relevant licenses 
shall be provided); or 

(ii) Has technology that has military 
applications (if so, an identification of 
such technology and a description of 
such military applications shall be in-
cluded); 

(5) With respect to the foreign person 
engaged in the transaction and its par-
ents: 

(i) The business or businesses of the 
foreign person and its ultimate parent, 
as such businesses are described, for ex-
ample, in annual reports, and the 
CAGE codes, NAICS codes, and DUNS 
numbers, if any, for such businesses; 

(ii) The plans of the foreign person 
for the U.S. business with respect to: 

(A) Reducing, eliminating, or selling 
research and development facilities; 

(B) Changing product quality; 
(C) Shutting down or moving outside 

of the United States facilities that are 
within the United States; 

(D) Consolidating or selling product 
lines or technology; 

(E) Modifying or terminating con-
tracts referred to in paragraphs 
(c)(3)(iii) and (iv) of this section; or 

(F) Eliminating domestic supply by 
selling products solely to non-domestic 
markets; 

(iii) Whether the foreign person is 
controlled by or acting on behalf of a 
foreign government, including as an 
agent or representative, or in some 
similar capacity, and if so, the identity 
of the foreign government; 

(iv) Whether a foreign government or 
a person controlled by or acting on be-
half of a foreign government: 

(A) Has or controls ownership inter-
ests, including contingent equity inter-
est, of the acquiring foreign person or 
any parent of the acquiring foreign per-
son, and if so, the nature and amount 
of any such interests, and with regard 
to contingent equity interest, the 
terms and timing of conversion; 

(B) Has the right or power to appoint 
any of the principal officers or the 
members of the board of directors (in-
cluding other persons who perform the 
duties usually associated with such ti-
tles) of the foreign person that is a 
party to the transaction or any parent 
of that foreign person; 

(C) Holds any other contingent inter-
est (for example, such as might arise 
from a lending transaction) in the for-
eign acquiring party and, if so, the 
rights that are covered by this contin-
gent interest, and the manner in which 
they would be enforced; or 

(D) Has any other affirmative or neg-
ative rights or powers that could be 
relevant to the Committee’s deter-
mination of whether the notified trans-
action is a foreign government-con-
trolled transaction, and if there are 
any such rights or powers, their source 
(for example, a ‘‘golden share,’’ share-
holders agreement, contract, statute, 
or regulation) and the mechanics of 
their operation; 

(v) Any formal or informal arrange-
ments among foreign persons that hold 
an ownership interest in any foreign 
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person that is a party to the trans-
action or between such foreign person 
and other foreign persons to act in con-
cert on particular matters affecting 
the U.S. business that is the subject of 
the transaction, and provide a copy of 
any documents that establish those 
rights or describe those arrangements; 

(vi) For each member of the board of 
directors or equivalent governing body 
(including external directors and other 
persons who perform the duties usually 
associated with such titles) and officers 
(including president, senior vice presi-
dent, executive vice president, and 
other persons who perform duties nor-
mally associated with such titles) of 
the acquiring foreign person engaged in 
the transaction and its immediate, in-
termediate, and ultimate parents, and 
for any individual having an ownership 
interest of five percent or more in the 
acquiring foreign person engaged in the 
transaction and in the foreign person’s 
ultimate parent, the following infor-
mation: 

(A) A curriculum vitae or similar 
professional synopsis, provided as part 
of the main notice, and 

(B) The following ‘‘personal identifier 
information,’’ which, for privacy rea-
sons, and to ensure limited distribu-
tion, shall be set forth in a separate 
document, not in the main notice: 

(1) Full name (last, first, middle 
name); 

(2) All other names and aliases used; 
(3) Business address; 
(4) Country and city of residence; 
(5) Date of birth, in the format MM/ 

DD/YYYY; 
(6) Place of birth; 
(7) U.S. Social Security number 

(where applicable); 
(8) National identity number, includ-

ing nationality, date and place of 
issuance, and expiration date (where 
applicable); 

(9) U.S. or foreign passport number 
(if more than one, all must be fully dis-
closed), nationality, date and place of 
issuance, and expiration date and, if a 
U.S. visa holder, the visa type and 
number, date and place of issuance, and 
expiration date; and 

(10) Dates and nature of foreign gov-
ernment and foreign military service 
(where applicable), other than military 
service at a rank below the top two 

non-commissioned ranks of the rel-
evant foreign country; and 

(vii) The following ‘‘business identi-
fier information’’ for the immediate, 
intermediate, and ultimate parents of 
the foreign person engaged in the 
transaction, including their main of-
fices and branches: 

(A) Business name, including all 
names under which the business is 
known to be or has been doing busi-
ness; 

(B) Business address; 
(C) Business phone number, website 

address, and email address; and 
(D) Employer identification number 

or other domestic tax or corporate 
identification number. 

(d)(1) The voluntary notice shall list 
any filings with, or reports to, agencies 
of the U.S. Government that have been 
or will be made with respect to the 
transaction prior to its completion, in-
dicating the agencies concerned, the 
nature of the filing or report, the date 
on which it was filed or the estimated 
date by which it will be filed, and a rel-
evant contact point and/or telephone 
number within the agency, if known. 

(2) Example: Corporation A, a foreign 
person, intends to acquire Corporation 
X, which is wholly owned and con-
trolled by a U.S. national and which 
has a Facility Security Clearance 
under the Department of Defense In-
dustrial Security Program. See Depart-
ment of Defense, ‘‘Industrial Security 
Regulation,’’ DOD 5220.22–R, and ‘‘In-
dustrial Security Manual for Safe-
guarding Classified Information,’’ DOD 
5220.22–M. Corporation X accordingly 
files a revised Form DD SF–328, and en-
ters into discussions with the Defense 
Security Service about effectively in-
sulating its facilities from the foreign 
person. Corporation X may also have 
made filings with the U.S. Securities 
and Exchange Commission, the Depart-
ment of Commerce, the Department of 
State, or other federal departments 
and agencies. This paragraph (d) re-
quires that certain specific informa-
tion about these filings be reported to 
the Committee in a voluntary notice. 

(e) In the case of the establishment of 
a joint venture in which one or more of 

VerDate Sep<11>2014 07:58 Sep 25, 2025 Jkt 265133 PO 00000 Frm 00998 Fmt 8010 Sfmt 8010 Y:\SGML\265133.XXX 265133sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R



989 

Office of Investment Security, Treasury § 800.502 

the parties is contributing a U.S. busi-
ness, information for the voluntary no-
tice shall be prepared on the assump-
tion that the foreign person that is 
party to the joint venture has made an 
acquisition of the existing U.S. busi-
ness that the other party to the joint 
venture is contributing or transferring 
to the joint venture. The voluntary no-
tice shall describe the name and ad-
dress of the joint venture and the enti-
ties that established, or are estab-
lishing, the joint venture. 

(f) In the case of the acquisition of 
some but not all of the assets of an en-
tity, paragraph (c) of this section re-
quires submission of the specified in-
formation only with respect to the as-
sets of the entity that have been or are 
proposed to be acquired. 

(g) Persons filing a voluntary notice 
shall, with respect to the foreign per-
son that is a party to the transaction, 
its immediate parent, the U.S. business 
that is the subject of the transaction, 
and each entity of which the foreign 
person is a parent, append to the vol-
untary notice the most recent annual 
report of each such entity, in English. 
Separate reports are not required for 
any entity whose financial results are 
included within the consolidated finan-
cial results stated in the annual report 
of any parent of any such entity, unless 
the transaction involves the acquisi-
tion of a U.S. business whose parent is 
not being acquired, in which case the 
notice shall include the most recent 
audited financial statement of the U.S. 
business that is the subject of the 
transaction. If a U.S. business does not 
prepare an annual report and its finan-
cial results are not included within the 
consolidated financial results stated in 
the annual report of a parent, the filing 
shall include, if available, the entity’s 
most recent audited financial state-
ment (or, if an audited financial state-
ment is not available, the unaudited fi-
nancial statement). 

(h) Persons filing a voluntary notice 
shall, during the time that the matter 
is pending before the Committee or the 
President, promptly advise the Staff 
Chairperson of any material changes in 
plans, facts and circumstances ad-
dressed in the notice, and information 
provided or required to be provided to 
the Committee under this section, and 

shall file amendments to the notice to 
reflect such material changes. Such 
amendments shall become part of the 
notice filed by such persons under 
§ 800.501, and the certifications required 
under paragraphs (l) and (m) of this 
section shall apply to such amend-
ments. 

(i) Persons filing a voluntary notice 
shall include a copy of the most recent 
asset or stock purchase agreement or 
other document establishing the agreed 
terms of the transaction. 

(j) Persons filing a voluntary notice 
shall include: 

(1) Complete organizational charts, 
both pre- and post-transaction, includ-
ing information that identifies the 
name, principal place of business, and 
place of incorporation or other legal 
organization (for entities); nationality 
(for individuals); and ownership per-
centage (expressed in terms of both 
voting and economic interest, if dif-
ferent) for each of the following: 

(i) The immediate parent, the ulti-
mate parent, and each intermediate 
parent, if any, of each foreign person 
that is a party to the transaction; 

(ii) Where the ultimate parent is a 
private company, the ultimate 
owner(s) of such parent; 

(iii) Where the ultimate parent is a 
public company, any shareholder with 
an interest of greater than five percent 
in such parent; and 

(iv) The U.S. business that is the sub-
ject of the transaction, both before and 
after completion of the transaction; 
and 

(2) The opinion of the person regard-
ing whether: 

(i) It is a foreign person; 
(ii) It is controlled by a foreign gov-

ernment; 
(iii) A foreign government holds a 

substantial interest in the foreign per-
son that is party to the transaction; 
and 

(iv) The transaction has resulted or 
could result in a covered control trans-
action or a covered investment, and 
the reasons for its view, focusing in 
particular on any powers (for example, 
by virtue of a shareholders agreement, 
contract, statute, or regulation) that 
the foreign person will have with re-
gard to the U.S. business, and how 
those powers can or will be exercised, 
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or any other access, rights, or involve-
ment the foreign person will have in a 
U.S. business with respect to critical 
technologies, covered investment crit-
ical infrastructure, or sensitive per-
sonal data. 

(k) Persons filing a voluntary notice 
shall include information as to wheth-
er: 

(1) Any party to the transaction is, or 
has been, a party to a mitigation 
agreement entered into or condition 
imposed under section 721, and if so, 
shall specify the date and purpose of 
such agreement or condition and the 
U.S. Government signatories; and 

(2) Any party to the transaction (in-
cluding such party’s parents, subsidi-
aries, or entities under common con-
trol with the party) has been a party to 
a transaction previously notified to the 
Committee. 

(l) Each party filing a voluntary no-
tice shall provide a certification of the 
notice consistent with § 800.204. A sam-
ple certification may be found on the 
Committee’s section of the Department 
of the Treasury website. 

(m) At the conclusion of a review or 
investigation, each party that has filed 
additional information subsequent to 
the original notice shall file a final cer-
tification. (See § 800.204.) A sample cer-
tification may be found at the Commit-
tee’s section of the Department of the 
Treasury website. 

(n) Parties filing a voluntary notice 
shall include with the notice a list 
identifying each document provided as 
part of the notice, including all docu-
ments provided as attachments or ex-
hibits to the narrative response. 

(o) A party filing a voluntary notice 
may stipulate that the transaction is a 
covered transaction and, if the party 
stipulates that the transaction is a 
covered transaction, that the trans-
action is a foreign government-con-
trolled transaction. A stipulation of-
fered by any party under this section 
must be accompanied by a detailed de-
scription of the basis for the stipula-
tion. The required description of the 
basis shall include discussion of all rel-
evant information responsive to para-
graphs (c)(5)(iii) through (v) of this sec-
tion. A party that offers such a stipula-
tion acknowledges that the Committee 
and the President are entitled to rely 

on such stipulation in determining 
whether the transaction is a covered 
transaction, a foreign government-con-
trolled transaction, and/or subject to 
mandatory declaration or notice for 
the purposes of section 721 and all au-
thorities thereunder, and waives the 
right to challenge any such determina-
tion. Neither the Committee nor the 
President is bound by any such stipula-
tion, nor does any such stipulation 
limit the ability of the Committee or 
the President to act on any authority 
provided under section 721 with respect 
to any covered transaction. 

[85 FR 3124, Jan. 17, 2020; 85 FR 8747, Feb. 18, 
2020, as amended at 85 FR 23740, Apr. 29, 2020] 

§ 800.503 Beginning of 45-day review 
period. 

(a) The Staff Chairperson shall ac-
cept a voluntary notice the next busi-
ness day after the Staff Chairperson 
has: 

(1) Determined that the notice com-
plies with § 800.502; 

(2) Confirmed that the applicable fee 
required under subpart K of this part 
has been received by the Department of 
the Treasury, or waived; and 

(3) Disseminated the notice to all 
members of the Committee. 

(b) A 45-day period for review of a 
transaction shall commence on the 
date on which the voluntary notice has 
been accepted, agency notice has been 
received by the Staff Chairperson, or 
the Chairperson of the Committee has 
requested a notice under § 800.501(b). 
Such review shall end no later than the 
forty-fifth day after it has commenced, 
or if the forty-fifth day is not a busi-
ness day, no later than the next busi-
ness day after the forty-fifth day. 

(c) The Staff Chairperson shall 
promptly advise in writing all parties 
to a transaction that have filed a vol-
untary notice of: 

(1) The acceptance of the notice; 
(2) The date on which the review be-

gins; and 
(3) The designation of any lead agen-

cy or agencies. 
(d) Within two business days after re-

ceipt of an agency notice by the Staff 
Chairperson, the Staff Chairperson 
shall send written advice of such notice 
to the parties to the transaction that is 
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subject to the notice. Such written ad-
vice shall identify the date on which 
the review began. 

(e) The Staff Chairperson shall 
promptly circulate to all Committee 
members any draft pre-filing notice, 
any agency notice, any complete no-
tice, and any subsequent information 
filed by the parties. 

[85 FR 3124, Jan. 17, 2020, as amended at 85 
FR 23740, Apr. 29, 2020] 

§ 800.504 Deferral, rejection, or dis-
position of certain voluntary no-
tices. 

(a) The Committee, acting through 
the Staff Chairperson, may: 

(1) Reject any voluntary notice that 
does not comply with § 800.501 or 
§ 800.502 and so inform the parties 
promptly in writing; 

(2) Reject any voluntary notice at 
any time, and so inform the parties 
promptly in writing, if, after the notice 
has been submitted and before action 
by the Committee or the President has 
been concluded: 

(i) There is a material change in the 
transaction as to which notification 
has been made; or 

(ii) Information comes to light that 
contradicts material information pro-
vided in the notice by the parties; 

(3) Reject any voluntary notice at 
any time upon determining that the 
filing fee paid by the parties was insuf-
ficient under subpart K of this part, 
subject to § 800.1108; 

(4) Reject any voluntary notice at 
any time after the notice has been ac-
cepted, and so inform the parties 
promptly in writing, if the party or 
parties that have submitted the vol-
untary notice do not provide follow-up 
information requested by the Staff 
Chairperson within three business days 
of the request, or within a longer time 
frame if the parties so request in writ-
ing and the Staff Chairperson grants 
that request in writing; 

(5) Reject any voluntary notice be-
fore the conclusion of a review or in-
vestigation, and so inform the parties 
promptly in writing, if one of the par-
ties submitting the voluntary notice 
has not submitted the final certifi-
cation required by § 800.502(m); or 

(6) Reject any voluntary notice at 
any time after the notice has been ac-

cepted, and so inform the parties 
promptly in writing, if the Committee 
has proposed risk mitigation terms, in-
cluding revisions to such terms, and if 
the Staff Chairperson has imposed a 
time frame for responding to such 
terms as set forth in paragraph (d) of 
this section, to the party or parties 
that submitted the notice, and the 
party or parties have failed to sub-
stantively respond to such terms with-
in the time frame specified. 

(b) Notwithstanding the authority of 
the Staff Chairperson under paragraph 
(a) of this section to reject an incom-
plete notice, the Staff Chairperson may 
defer acceptance of the notice, and the 
beginning of the review period specified 
by § 800.503, to obtain any information 
required under this section that has 
not been submitted by the notifying 
party or parties or other parties to the 
transaction. Where necessary to obtain 
such information, the Staff Chair-
person may inform any non-notifying 
party or parties that notice has been 
filed with respect to a transaction in-
volving the party, and request that cer-
tain information required under this 
section, as specified by the Staff Chair-
person, be provided to the Committee 
within seven days after receipt of the 
Staff Chairperson’s request. 

(c) The Staff Chairperson shall notify 
the parties when the Committee has 
found that the transaction that is the 
subject of a voluntary notice is not a 
covered transaction. 

(d) The Staff Chairperson may im-
pose a time frame of no fewer than 
three business days for the party or 
parties to provide a substantive re-
sponse to proposed risk mitigation 
terms, including revisions to such 
terms. The time frame may be ex-
tended if the parties so request in writ-
ing and the Staff Chairperson grants 
that request in writing. In determining 
whether to impose such a time frame, 
the Staff Chairperson may consider: 

(1) The statutory deadline for com-
pleting an investigation under section 
721(b)(2)(C)(i); 

(2) The risk to the national security 
of the United States arising from the 
transaction; 

(3) The party’s or parties’ responsive-
ness to the Committee; 

(4) The nature of the transaction; 
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(5) The appropriateness of sus-
pending, or imposing conditions on, the 
transaction under section 721(l); and 

(6) Other such factors the Staff 
Chairperson may determine to be ap-
propriate in connection with a specific 
transaction. 

(e) Examples: 
(1) Example 1. The Staff Chairperson 

receives a joint notice from Corpora-
tion A, a foreign person, and Corpora-
tion X, a company that is owned and 
controlled by U.S. nationals, with re-
spect to Corporation A’s intent to pur-
chase all of the shares of Corporation 
X. The joint notice does not contain 
any information described under 
§ 800.502 concerning classified materials 
and products or services supplied to the 
U.S. military services. The Staff Chair-
person may reject the notice or defer 
the start of the review period until the 
parties have supplied the omitted in-
formation. 

(2) Example 2. Same facts as the first 
sentence of Example 1 of this section, 
except that the joint notice indicates 
that Corporation A does not intend to 
purchase Corporation X’s Division Y, 
which is engaged in classified work for 
a U.S. Government agency. Corpora-
tions A and X notify the Committee on 
the 40th day of the 45-day notice period 
that Division Y will also be acquired by 
Corporation A. This fact constitutes a 
material change with respect to the 
transaction as originally notified, and 
the Staff Chairperson may reject the 
notice. 

(3) Example 3. The Staff Chairperson 
receives a joint notice by Corporation 
A, a foreign person, and Corporation X, 
a U.S. business, indicating that Cor-
poration A intends to purchase five 
percent of the voting securities of Cor-
poration X. Under the particular facts 
and circumstances presented, the Com-
mittee concludes that Corporation A’s 
purchase of this interest in Corpora-
tion X could not result in a covered in-
vestment in or foreign control of Cor-
poration X. The Staff Chairperson shall 
advise the parties in writing that the 
transaction as presented is not subject 
to section 721. 

(4) Example 4. The Staff Chairperson 
receives a voluntary notice involving 
the acquisition by Company A, a for-
eign person, of the entire interest in 

Company X, a U.S. business. The notice 
mentions the involvement of a second 
foreign person in the transaction, Com-
pany B, but states that Company B is 
merely a passive investor in the trans-
action. During the course of the re-
view, the parties provide information 
that clarifies that Company B has the 
right to appoint two members of Com-
pany X’s board of directors. This infor-
mation contradicts the material asser-
tion in the notice that Company B is a 
passive investor. The Committee may 
reject this notice without concluding 
review under section 721. 

[85 FR 3124, Jan. 17, 2020, as amended at 85 
FR 23740, Apr. 29, 2020; 89 FR 93184, Nov. 26, 
2024] 

§ 800.505 Determination of whether to 
undertake an investigation. 

(a) After a review of a notified trans-
action under § 800.503, the Committee 
shall undertake an investigation of any 
transaction that it has determined to 
be a covered transaction if: 

(1) A member of the Committee 
(other than a member designated as ex 
officio under section 721(k)) advises the 
Staff Chairperson that the member be-
lieves that the transaction threatens 
to impair the national security of the 
United States and that the threat has 
not been mitigated; or 

(2) The lead agency recommends, and 
the Committee concurs, that an inves-
tigation be undertaken. 

(b) The Committee shall also under-
take, after a review of a covered trans-
action under § 800.503, an investigation 
to determine the effects on national se-
curity of any covered transaction that: 

(1) Is a foreign government-con-
trolled transaction; or 

(2) Would result in control by a for-
eign person of critical infrastructure of 
or within the United States, if the 
Committee determines that the trans-
action could impair national security 
and such impairment has not been 
mitigated. 

(c) The Committee shall undertake 
an investigation as described in para-
graph (b) of this section unless the 
Chairperson of the Committee (or the 
Deputy Secretary of the Treasury) and 
the head of any lead agency (or his or 
her delegee at the deputy level or 

VerDate Sep<11>2014 07:58 Sep 25, 2025 Jkt 265133 PO 00000 Frm 01002 Fmt 8010 Sfmt 8010 Y:\SGML\265133.XXX 265133sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R



993 

Office of Investment Security, Treasury § 800.508 

equivalent) designated by the Chair-
person determine on the basis of the re-
view that the covered transaction will 
not impair the national security of the 
United States. 

§ 800.506 Determination not to under-
take an investigation. 

If the Committee determines, during 
the review period described in § 800.503, 
not to undertake an investigation of a 
notified covered transaction, action 
under section 721 shall be concluded. 
An official at the Department of the 
Treasury shall promptly inform the 
parties to a covered transaction in 
writing of a determination of the Com-
mittee not to undertake an investiga-
tion and to conclude action under sec-
tion 721. 

§ 800.507 Commencement of investiga-
tion. 

(a) If it is determined that an inves-
tigation should be undertaken, such in-
vestigation shall commence no later 
than the end of the review period de-
scribed in § 800.503. 

(b) An official of the Department of 
the Treasury shall promptly inform the 
parties to a covered transaction in 
writing of the commencement of an in-
vestigation. 

§ 800.508 Completion or termination of 
investigation and report to the 
President. 

(a) Subject to paragraph (e) of this 
section, the Committee shall complete 
an investigation no later than the 
forty-fifth day after the date the inves-
tigation commences, or, if the forty- 
fifth day is not a business day, no later 
than the next business day after the 
forty-fifth day. 

(b) Upon completion or termination 
of any investigation, the Committee 
shall send a report to the President re-
questing the President’s decision if: 

(1) The Committee recommends that 
the President suspend or prohibit the 
transaction; 

(2) The Committee is unable to reach 
a decision on whether to recommend 
that the President suspend or prohibit 
the transaction; or 

(3) The Committee requests that the 
President make a determination with 
regard to the transaction. 

(c) In circumstances when the Com-
mittee sends a report to the President 
requesting the President’s decision 
with respect to a covered transaction, 
such report shall include information 
relevant to sections 721(d)(4)(A) and 
(B), and shall present the Committee’s 
recommendation. If the Committee is 
unable to reach a decision to present a 
single recommendation to the Presi-
dent, the Chairperson of the Com-
mittee shall submit a report of the 
Committee to the President setting 
forth the differing views and presenting 
the issues for decision. 

(d) Upon completion or termination 
of an investigation, if the Committee 
determines to conclude all deliberative 
action under section 721 with regard to 
a notified covered transaction without 
sending a report to the President, ac-
tion under section 721 shall be con-
cluded. An official at the Department 
of the Treasury shall promptly advise 
the parties to such a transaction in 
writing of a determination to conclude 
action. 

(e) In extraordinary circumstances, 
the Chairperson may, upon a written 
request signed by the head of a lead 
agency, extend an investigation for one 
15-day period. A request to extend an 
investigation must describe, with par-
ticularity, the extraordinary cir-
cumstances that warrant the Chair-
person extending the investigation. 
The authority of the head of a lead 
agency to request the extension of an 
investigation may not be delegated to 
any person other than the deputy head 
(or equivalent thereof) of the lead 
agency. If the Chairperson extends an 
investigation under this paragraph 
with respect to a covered transaction, 
the Committee shall promptly notify 
the parties to the transaction of the 
extension. 

(f) For purposes of paragraph (e) of 
this section, the term extraordinary cir-
cumstances means circumstances for 
which extending an investigation is 
necessary and the appropriate course of 
action, in the Chairperson’s discretion, 
due to a force majeure event or to pro-
tect the national security of the United 
States. 

VerDate Sep<11>2014 07:58 Sep 25, 2025 Jkt 265133 PO 00000 Frm 01003 Fmt 8010 Sfmt 8010 Y:\SGML\265133.XXX 265133sk
er

se
y 

on
 D

S
K

4W
B

1R
N

3P
R

O
D

 w
ith

 C
F

R



994 

31 CFR Ch. VIII (7–1–25 Edition) § 800.509 

§ 800.509 Withdrawal of notices. 
(a) A party (or parties) to a trans-

action that has filed notice under 
§ 800.501(a) may request in writing, at 
any time prior to conclusion of all ac-
tion under section 721, that such notice 
be withdrawn. Such request shall be di-
rected to the Staff Chairperson and 
shall state the reasons why the request 
is being made. Such requests will ordi-
narily be granted, unless otherwise de-
termined by the Committee. An official 
of the Department of the Treasury will 
promptly advise the parties to the 
transaction in writing of the Commit-
tee’s decision. 

(b) Any request to withdraw an agen-
cy notice by the agency that filed it 
shall be in writing and shall be effec-
tive only upon approval by the Com-
mittee. An official of the Department 
of the Treasury shall advise the parties 
to the transaction in writing of the 
Committee’s decision to approve the 
withdrawal request within two busi-
ness days of the Committee’s decision. 

(c) In any case where a request to 
withdraw a notice is granted under 
paragraph (a) of this section: 

(1) The Staff Chairperson, in con-
sultation with the Committee, shall es-
tablish, as appropriate: 

(i) A process for tracking actions 
that may be taken by any party to the 
covered transaction before a notice is 
refiled under § 800.501; and 

(ii) Interim protections to address 
specific national security concerns 
with the covered transaction identified 
during the review or investigation of 
the covered transaction. 

(2) The Staff Chairperson shall speci-
fy a time frame, as appropriate, for the 
parties to resubmit a notice and shall 
advise the parties of that time frame in 
writing. 

(d) A notice of a transaction that is 
submitted under paragraph (c)(2) of 
this section shall be deemed a new no-
tice for purposes of the regulations in 
this part, including § 800.701. 

Subpart F—Committee Procedures 

§ 800.601 General. 
(a) In any assessment, review, or in-

vestigation of a covered transaction, 
the Committee should consider the fac-

tors specified in section 721(f) and, as 
appropriate, require the parties to pro-
vide to the Committee the information 
necessary to consider such factors. The 
Committee’s assessment, review, or in-
vestigation (if necessary) shall exam-
ine, as appropriate, whether: 

(1) The transaction is a covered 
transaction; 

(2) There is credible evidence to sup-
port a belief that any foreign person 
party to a covered transaction might 
take action that threatens to impair 
the national security of the United 
States; and 

(3) Provisions of law, other than sec-
tion 721 and the International Emer-
gency Economic Powers Act, provide 
adequate and appropriate authority to 
protect the national security of the 
United States. 

(b) During an assessment, review, or 
investigation, the Staff Chairperson 
may invite the parties to a notified 
transaction to attend a meeting with 
the Committee staff to discuss and 
clarify issues pertaining to the trans-
action. During an investigation, a 
party to the transaction under inves-
tigation may request a meeting with 
the Committee staff; such a request or-
dinarily will be granted. 

(c) The Staff Chairperson shall be the 
point of contact for receiving material 
filed with the Committee, including 
notices and declarations. 

(d) Where more than one lead agency 
is designated, communications on ma-
terial matters between a party to the 
transaction and a lead agency shall in-
clude all lead agencies designated with 
regard to those matters. 

(e) The parties’ description of a 
transaction in a declaration or notice 
does not limit the ability of the Com-
mittee to, as appropriate, assess, re-
view, or investigate, or exercise any 
other authorities available under sec-
tion 721 with respect to any covered 
transaction that the Committee identi-
fies as having been notified to the 
Committee based upon the facts set 
forth in the declaration or notice, any 
additional information provided to the 
Committee subsequent to the original 
declaration or notice, or any other in-
formation available to the Committee. 
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§ 800.602 Role of the Secretary of 
Labor. 

In response to a request from the 
Chairperson of the Committee, the Sec-
retary of Labor shall identify for the 
Committee any risk mitigation provi-
sions proposed to or by the Committee 
that would violate U.S. employment 
laws or require a party to violate U.S. 
employment laws. The Secretary of 
Labor shall serve no policy role on the 
Committee. 

§ 800.603 Materiality. 
The Committee generally will not 

consider as material minor inaccura-
cies, omissions, or changes relating to 
financial or commercial factors not 
having a bearing on national security. 

§ 800.604 Tolling of deadlines during 
lapse in appropriations. 

Any deadline or time limitation 
under subpart D or E imposed on the 
Committee shall be tolled during a 
lapse in appropriations. 

Subpart G—Finality of Action 
§ 800.701 Finality of actions under sec-

tion 721. 
(a) All authority available to the 

President or the Committee under sec-
tion 721(d), including divestment au-
thority, shall remain available at the 
discretion of the President with respect 
to: 

(1) Covered control transactions pro-
posed or pending on or after August 23, 
1988; 

(2) Transactions that, between No-
vember 10, 2018, and February 12, 2020, 
fell within the scope of part 801 of this 
title; and 

(3) Covered investments proposed or 
pending after February 13, 2020. 

(b) Subject to § 800.501(c)(1)(ii), such 
authority shall not be exercised if: 

(1) Subject to § 800.219(d), the Com-
mittee, through its Staff Chairperson, 
has advised a party (or the parties) in 
writing that a particular transaction 
with respect to which a voluntary no-
tice or a declaration has been filed is 
not a covered transaction; 

(2) The parties to the transaction 
have been advised in writing under 
§ 800.407(a)(4), § 800.506, or § 800.508(d) 
that the Committee has concluded all 

action under section 721 with respect to 
the covered transaction; or 

(3) The President has previously an-
nounced, under section 721(d), his or 
her decision not to exercise his or her 
authority under section 721 with re-
spect to the covered transaction. 

(c) Divestment or other relief under 
section 721 shall not be available with 
respect to transactions that were com-
pleted prior to August 23, 1988. 

Subpart H—Provision and 
Handling of Information 

§ 800.801 Obligation of parties or other 
persons to provide information. 

(a) This paragraph (a) sets forth re-
quirements for parties to a transaction 
or other persons to provide information 
to the Staff Chairperson or requesting 
lead agency in the circumstances speci-
fied in paragraphs (a)(1) through (6) of 
this section. 

(1) Parties to a transaction that is 
notified or declared under subpart D or 
E of this part shall provide information 
to the Staff Chairperson that will en-
able the Committee to conduct a full 
assessment, review, and/or investiga-
tion of the transaction. 

(2) For a transaction for which no 
voluntary notice or declaration has 
been submitted and for which the Staff 
Chairperson has requested information 
as provided for in § 800.501(b), parties to 
the transaction or other persons shall 
provide information to the Staff Chair-
person that will enable the Committee 
to determine: 

(i) Whether the transaction is a cov-
ered transaction; 

(ii) Whether the transaction may 
raise national security considerations; 
or 

(iii) As appropriate, whether the 
transaction is a transaction for which 
a submission is or was required under 
§ 800.401. 

(3) Independent of any obligations 
under an agreement, condition, or 
order authorized under section 721(l), 
parties shall provide information to 
the Staff Chairperson or the requesting 
lead agency so as to enable the Com-
mittee to assess compliance with sec-
tion 721 and the regulations in this part 
or to monitor compliance with, enforce 
or modify the terms of, or decide to 
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terminate any agreement entered into, 
condition imposed, or order issued. 

(4) Any person that has submitted in-
formation to the Committee shall re-
spond to requests from the Staff Chair-
person for information to enable the 
Committee to determine whether the 
person made any material 
misstatement or omitted material in-
formation from any such submission. 

(5) Parties to a transaction that have 
filed information with the Committee 
shall promptly advise the Staff Chair-
person of any material changes to such 
information. 

(6) If deemed appropriate by the Com-
mittee, the Staff Chairperson may ob-
tain information from parties to a 
transaction or other persons through 
subpoena or otherwise, under the De-
fense Production Act, as amended (50 
U.S.C. 4555(a)). 

(b) Documentary materials or infor-
mation required or requested to be 
filed with the Committee under this 
part shall be submitted in English. 
Supplementary materials, such as an-
nual reports, written in a foreign lan-
guage shall be submitted in certified 
English translation. 

(c) Any information filed with the 
Committee in connection with any ac-
tion for which a report is required 
under section 721(l)(6)(B) with respect 
to the implementation of a mitigation 
agreement or condition described in 
section 721(l)(3)(A) shall be accom-
panied by a certification that complies 
with the requirements of section 721(n) 
and § 800.204. A sample certification 
may be found at the Committee’s sec-
tion of the Department of the Treasury 
website. 

[85 FR 3124, Jan. 17, 2020, as amended at 89 
FR 93184, Nov. 26, 2024] 

§ 800.802 Confidentiality. 

(a) Except as provided in paragraph 
(b) of this section, any information or 
documentary material submitted or 
filed with the Committee under this 
part, including information or docu-
mentary material filed under 
§ 800.501(g), shall be exempt from disclo-
sure under the Freedom of Information 
Act, as amended (5 U.S.C. 552 et seq.), 
and no such information or documen-
tary material may be made public. 

(b) Paragraph (a) of this section shall 
not prohibit disclosure of the fol-
lowing: 

(1) Information relevant to any ad-
ministrative or judicial action or pro-
ceeding; 

(2) Information to Congress or to any 
duly authorized committee or sub-
committee of Congress; 

(3) Information important to the na-
tional security analysis or actions of 
the Committee to any domestic gov-
ernmental entity, or to any foreign 
governmental entity of a United States 
ally or partner, under the exclusive di-
rection and authorization of the Chair-
person, only to the extent necessary 
for national security purposes, and sub-
ject to appropriate confidentiality and 
classification requirements; or 

(4) Information that the parties have 
consented to be disclosed to third par-
ties. 

(c) This section shall continue to 
apply with respect to information and 
documentary material submitted or 
filed with the Committee in any case 
where: 

(1) Action has concluded under sec-
tion 721 concerning a notified trans-
action; 

(2) A request to withdraw a notice or 
a declaration is granted under § 800.509 
or § 800.406(c), respectively, or where a 
notice or a declaration has been re-
jected under § 800.504(a) or § 800.406(a), 
respectively; 

(3) The Committee determines that a 
notified or declared transaction is not 
a covered transaction; or 

(4) Such information or documentary 
material was filed under subpart D and 
the parties do not subsequently file a 
notice under subpart E. 

(d) Nothing in paragraph (a) of this 
section shall be interpreted to prohibit 
the public disclosure by a party of doc-
umentary material or information that 
it has submitted or filed with the Com-
mittee. Any such documentary mate-
rial or information so disclosed may 
subsequently be reflected in the public 
statements of the Chairperson, who is 
authorized to communicate with the 
public and the Congress on behalf of 
the Committee, or of the Chairperson’s 
designee. 

(e) The provisions of the Defense Pro-
duction Act Reauthorization of 2003, as 
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amended (50 U.S.C. 4555(d)) relating to 
fines and imprisonment shall apply 
with respect to the disclosure of infor-
mation or documentary material filed 
with the Committee under these regu-
lations. 

Subpart I—Penalties and 
Damages 

§ 800.901 Penalties and damages. 
(a)(1) Any person who submits a dec-

laration or notice with a material 
misstatement or omission or makes a 
false certification under § 800.404, 
§ 800.405, or § 800.502 may be liable to the 
United States for a civil penalty not to 
exceed $5,000,000 per violation. 

(2) Any person who, in response to a 
request from the Staff Chairperson or a 
lead agency, submits to the Committee 
any information pursuant to 
§ 800.801(a)(2), (3), or (4) or (c) with a 
material misstatement or omission 
may be liable to the United States for 
a civil penalty not to exceed $5,000,000 
per violation. This paragraph (a)(2) 
shall apply only with respect to re-
sponses to requests that were made in 
writing, specified a time frame for re-
sponse, and indicated the applicability 
of this paragraph (a). 

(3) The amount of the penalty im-
posed for a violation as provided for in 
this paragraph (a) shall be based on the 
nature of the violation. 

(b) Any person who fails to comply 
with the requirements of § 800.401 may 
be liable to the United States for a 
civil penalty not to exceed $5,000,000 or 
the value of the transaction, whichever 
is greater. The amount of the penalty 
imposed for a violation shall be based 
on the nature of the violation. 

(c)(1) Any person who, after Decem-
ber 22, 2008, violates, intentionally or 
through gross negligence, a material 
provision of a mitigation agreement 
entered into before October 11, 2018, 
with, a material condition imposed be-
fore October 11, 2018, by, or an order 
issued before October 11, 2018, by, the 
United States under section 721(l) may 
be liable to the United States for a 
civil penalty not to exceed $250,000 per 
violation or the value of the trans-
action, whichever is greater. For clari-
fication, under the previous sentence, 
whichever penalty amount is greater 

may be imposed per violation, and the 
amount of the penalty imposed for a 
violation shall be based on the nature 
of the violation. 

(2) Any person who violates a mate-
rial provision of a mitigation agree-
ment entered into on or after October 
11, 2018, and before December 26, 2024, 
with, a material condition imposed on 
or after October 11, 2018, and before De-
cember 26, 2024, by, or an order issued 
on or after October 11, 2018, and before 
December 26, 2024, by, the United 
States under section 721(l) may be lia-
ble to the United States for a civil pen-
alty per violation not to exceed $250,000 
or the value of the transaction, which-
ever is greater. For clarification, under 
the previous sentence, whichever pen-
alty amount is greater may be imposed 
per violation, and the amount of the 
penalty imposed for a violation shall 
be based on the nature of the violation. 

(3)(i) Any person who violates a ma-
terial provision of a mitigation agree-
ment entered into on or after Decem-
ber 26, 2024, with, a material condition 
imposed on or after December 26, 2024, 
by, or an order issued on or after De-
cember 26, 2024, by, the United States 
under section 721(l) may be liable to 
the United States for a civil penalty 
per violation not to exceed the greatest 
of: 

(A) $5,000,000; 
(B) The value of the person’s interest 

in the U.S. business (or, as applicable, 
the parent of the U.S. business) at the 
time of the transaction; 

(C) The value of the person’s interest 
in the U.S. business (or, as applicable, 
the parent of the U.S. business) at the 
time of the violation in question or the 
most proximate time to the violation 
for which assessing such value is prac-
ticable; or 

(D) The value of the transaction filed 
with the Committee. 

(ii) For clarification, under para-
graphs (c)(3)(i)(A) through (D) of this 
section, whichever penalty amount is 
greatest may be imposed per violation, 
and the amount of the penalty imposed 
for a violation shall be based on the na-
ture of the violation. 

(d) A mitigation agreement entered 
into or amended under section 721(l) 
after December 22, 2008, may include a 
provision providing for liquidated or 
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actual damages for breaches of the 
agreement. The mitigation agreement 
shall specify the amount of any liq-
uidated damages that are a reasonable 
assessment of the harm to the national 
security that could result from a 
breach of the agreement. Any mitiga-
tion agreement containing a liquidated 
damages provision shall include a pro-
vision specifying that the Committee 
may consider the severity of the breach 
in deciding whether to seek a lesser 
amount than that stipulated in the 
agreement. 

(e) A determination to impose pen-
alties under paragraphs (a) through (c) 
of this section must be made by the 
Committee. Notice of the penalty, in-
cluding a written explanation of the 
conduct to be penalized and the 
amount of the penalty, shall be sent to 
the subject person electronically and 
by U.S. mail or courier service. Notice 
shall be deemed to have been effected 
by the earlier of the date of electronic 
transmission and the date of receipt of 
U.S. mail or courier service. For the 
purposes of this section, the term sub-
ject person means the person or persons 
who may be liable to the United States 
for a civil penalty. 

(f) Upon receiving notice of a penalty 
to be imposed under any of paragraphs 
(a) through (c) of this section, the sub-
ject person may, within 20 business 
days of receipt of such notice, submit a 
petition for reconsideration to the 
Staff Chairperson, including a defense, 
justification, or explanation for the 
conduct to be penalized. The Com-
mittee will review the petition and 
issue any final penalty determination 
within 20 business days of receipt of 
the petition. The Staff Chairperson and 
the subject person may extend either 
such period through written agreement 
or, where there is a compelling cir-
cumstance and it is deemed appro-
priate by the Committee, the Staff 
Chairperson may extend either period 
by notifying the subject person in writ-
ing of the extended time frame. The 
Committee and the subject person may 
reach an agreement on an appropriate 
remedy at any time before the Com-
mittee issues any final penalty deter-
mination. 

(g) The penalties and damages au-
thorized in paragraphs (a) through (d) 

of this section may be recovered in a 
civil action brought by the United 
States in federal district court. 

(h) Section 2 of the False Statements 
Accountability Act of 1996, as amended 
(18 U.S.C. 1001), shall apply to all infor-
mation provided to the Committee 
under section 721, including by any 
party to a covered transaction. 

(i) The penalties and damages avail-
able under this section are without 
prejudice to other penalties, civil or 
criminal, available under law. 

(j) The imposition of a civil mone-
tary penalty or damages under these 
regulations creates a debt due to the 
U.S. Government. The Department of 
the Treasury may take action to col-
lect the penalty or damages assessed if 
not paid within the time prescribed by 
the Committee and notified to the ap-
plicable party or parties. In addition or 
instead, the matter may be referred to 
the Department of Justice for appro-
priate action to recover the penalty or 
damages. 

[85 FR 3124, Jan. 17, 2020, as amended at 89 
FR 93185, Nov. 26, 2024] 

§ 800.902 Effect of lack of compliance. 

If, at any time after a mitigation 
agreement or condition is entered into 
or imposed under section 721(l), the 
Committee or a lead agency in coordi-
nation with the Staff Chairperson, as 
the case may be, determines that a 
party or parties to the agreement or 
condition are not in compliance with 
the terms of the agreement or condi-
tion, the Committee or a lead agency 
in coordination with the Staff Chair-
person may, in addition to the author-
ity of the Committee to impose pen-
alties under section 721(h) and to uni-
laterally initiate a review of any cov-
ered transaction under section 
721(b)(1)(D)(iii): 

(a) Negotiate a plan of action for the 
party or parties to remediate the lack 
of compliance, with failure to abide by 
the plan or otherwise remediate the 
lack of compliance serving as the basis 
for the Committee to find a material 
breach of the agreement or condition; 

(b) Require that the party or parties 
submit a written notice or declaration 
under clause (i) of section 721(b)(1)(C) 
with respect to a covered transaction 
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initiated after the date of the deter-
mination of noncompliance and before 
the date that is five years after the 
date of the determination to the Com-
mittee to initiate a review of the trans-
action under section 721(b); or 

(c) Seek injunctive relief. 

Subpart J—Foreign National Secu-
rity Investment Review Re-
gimes 

§ 800.1001 Determinations. 
(a) The Committee may determine at 

any time that a foreign state has es-
tablished and is effectively utilizing a 
robust process to analyze foreign in-
vestments for national security risks 
and to facilitate coordination with the 
United States on matters relating to 
investment security. 

(b) The Committee may rescind a de-
termination under paragraph (a) of this 
section if the Committee determines 
that such a rescission is appropriate. 

(c) The Chairperson of the Com-
mittee shall publish a notice of any de-
termination or rescission of a deter-
mination under paragraph (a) or (b) of 
this section, respectively, in the FED-
ERAL REGISTER. 

§ 800.1002 Effect of determinations. 
(a) A determination under 

§ 800.1001(a) shall take effect imme-
diately upon publication of a notice of 
such determination under § 800.1001(c) 
and remain in effect unless rescinded 
under § 800.1001(b). 

(b) A rescission of a determination 
under § 800.1001(b) shall take effect on 
the date specified in the notice pub-
lished under § 800.1001(c). 

(c) A determination under § 800.1001(a) 
does not apply to any transaction for 
which a declaration or notice has been 
accepted by the Staff Chairperson 
under § 800.405(a)(1) or § 800.503(a), re-
spectively. 

(d) A rescission of a determination 
under § 800.1001(b) does not apply to any 
transaction for which: 

(1) The completion date is prior to 
the date upon which the rescission of a 
determination under paragraph (b) of 
this section becomes effective; or 

(2) The following has occurred before 
publication of the rescission of deter-
mination under § 800.1001(c): 

(i) The parties to the transaction 
have executed a binding written agree-
ment, or other binding document, es-
tablishing the material terms of the 
transaction that is ultimately con-
summated; 

(ii) A party has made a public offer to 
shareholders to buy shares of a U.S. 
business; or 

(iii) A shareholder has solicited prox-
ies in connection with an election of 
the board of directors of a U.S. busi-
ness or has requested the conversion of 
convertible voting securities. 

Subpart K—Filing Fees 

SOURCE: 85 FR 23740, Apr. 29, 2020, unless 
otherwise noted. 

§ 800.1101 Amount of fee. 
Except as otherwise provided in this 

subpart, the parties filing a formal 
written notice of a transaction with 
the Committee under § 800.501(a) on or 
after May 1, 2020, shall pay a filing fee 
as follows: 

(a) Where the value of the trans-
action is less than $500,000: No fee; 

(b) Where the value of the trans-
action is equal to or greater than 
$500,000 but less than $5,000,000: $750; 

(c) Where the value of the trans-
action is equal to or greater than 
$5,000,000 but less than $50,000,000: 
$7,500; 

(d) Where the value of the trans-
action is equal to or greater than 
$50,000,000 but less than $250,000,000: 
$75,000; 

(e) Where the value of the trans-
action is equal to or greater than 
$250,000,000 but less than $750,000,000: 
$150,000; 

(f) Where the value of the transaction 
is equal to or greater than $750,000,000: 
$300,000. 

§ 800.1102 Timing of payment. 
Subject to §§ 800.1106 through 800.1108, 

the Staff Chairperson shall not accept 
a formal written notice under 
§ 800.503(a) until payment of any fee re-
quired under this subpart is received by 
the Department of the Treasury in the 
manner specified on the Committee’s 
section of the Department of the Treas-
ury website. 
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§ 800.1103 Valuation. 
(a) Except as provided in paragraph 

(c) of this section, the value of the 
transaction for purposes of deter-
mining the required fee amount in this 
subpart means the total value of all 
consideration that has been or will be 
provided in the context of the trans-
action by or on behalf of the foreign 
person that is a party to the trans-
action, including cash, assets, shares or 
other ownership interests, debt forgive-
ness, or services or other in-kind con-
sideration. 

(b) Determining the value of consid-
eration: 

(1) Where the consideration is or in-
cludes securities traded on a national 
securities exchange, the value of the 
securities is the closing price on the 
national securities exchange on which 
the securities are primarily traded on 
the trading day immediately prior to 
the date the parties file the formal 
written notice with the Committee 
under § 800.501(a), or if the securities 
were not traded on that day, the last 
published closing price. 

(2) Where the consideration is or in-
cludes other non-cash assets, services, 
interests, or other in-kind consider-
ation, the value of the assets, services, 
interests, or other in-kind consider-
ation is their fair market value as of 
the date the parties file the formal 
written notice. 

(3) Where the transaction is or in-
cludes a lending transaction, the con-
sideration includes the cash value of 
the loan, or similar financing arrange-
ment, made available or provided by or 
on behalf of the foreign person that is 
a party to the transaction. 

(4) Where the transaction is or in-
cludes the conversion of a contingent 
equity interest previously acquired by 
a foreign person that is a party to the 
transaction, the consideration includes 
what was paid by or on behalf of the 
foreign person to initially acquire the 
contingent equity interest, in addition 
to any other consideration paid or to 
be paid in connection with the conver-
sion. 

(c) Exceptions: 
(1) To the extent the consideration to 

be provided by the foreign person has 
not been or cannot reasonably be deter-
mined as of the date the parties file the 

notice, the value of the transaction in-
cludes, with respect to the interest for 
which consideration has not been de-
termined, the fair market value of the 
interest being acquired in the trans-
action as of the date the parties file 
the formal written notice. 

NOTE 1 TO § 800.1103(c)(1): The consideration 
amount may be determined notwithstanding 
minor standard adjustments that are to be 
made at closing. 

(2) Where the transaction involves a 
merger or the contribution of one or 
more U.S. businesses to a joint ven-
ture, the value of the transaction is the 
fair market value of the U.S. busi-
ness(es) being merged or contributed. 

(3) Where the value of a transaction 
is $5,000,000 or more, but the trans-
action includes one or more non-U.S. 
businesses, and the value of the inter-
est acquired in the U.S. business is less 
than $5,000,000, the filing fee under 
§ 800.1101(b) is applicable. The value of 
the U.S. business, for purposes of this 
paragraph, is the fair market value of 
the assets of the U.S. business. 

(d) Fair market value means the 
price that would be received in ex-
change for sale of an interest, or paid 
to receive a service or to transfer li-
ability, in an orderly transaction be-
tween market participants. 

(1) In determining fair market value, 
parties shall make a good faith esti-
mate and generally may rely on the 
last valuation as presented in financial 
statements prepared in accordance 
with generally accepted accounting 
principles (GAAP) or other widely rec-
ognized accounting principles, such as 
the International Financial Reporting 
Standards, or the valuation of an inde-
pendent appraiser; provided, however, 
that if no valuation has occurred with-
in the prior two fiscal quarters, or if 
there have been significant changes to 
the fair market value since the last 
valuation, the parties shall make a 
good faith estimate at the time of fil-
ing the formal written notice, or, if the 
parties are filing after the completion 
of the transaction, the completion date 
of the transaction. 

(2) In determining the fair market 
value of services, the parties may rely 
upon the value of services determined 
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by the parties as set forth in an exe-
cuted written agreement, or make an 
estimate at the time of filing the for-
mal written notice based upon rates 
charged to third parties or upon recent 
industry reports or other sources of 
comparable commercial data; provided, 
however, if such sources are unavail-
able, the parties shall make a good 
faith estimate. If the parties are filing 
after completion of the transaction, 
the parties shall make an estimate of 
the fair market value as of the comple-
tion date. 

(3) The Staff Chairperson is not 
bound by the parties’ characterization 
of the transaction and its value or the 
parties’ good faith approximation pro-
vided to the Committee under 
§ 800.502(c)(1)(viii). 

(e) Multiple-phase and contingent eq-
uity interest transactions: 

(1) Where a transaction will be effec-
tuated in multiple phases, the value of 
the transaction includes the total 
value of the multiple phases, as may be 
reasonably determined as of the date 
the parties file the formal written no-
tice. 

(2) Where a transaction is or includes 
the acquisition of contingent equity in-
terest, the value of the transaction in-
cludes the consideration that was paid 
by or on behalf of the foreign person to 
acquire the contingent equity interest, 
and, if the conditions that lead to con-
version will occur imminently, the 
conditions are within the control of the 
acquiring party, and the consideration 
for the interest that would be acquired 
upon conversion or satisfaction of con-
tingent conditions can be reasonably 
determined at the time of acquisition, 
any other consideration paid or to be 
paid in connection with the conversion. 

NOTE 2 TO § 800.1103(e)(2): See § 800.1103(b)(4) 
regarding consideration for a contingent eq-
uity interest where the interest has been 
converted to equity. 

(f) Examples: 
(1) Example 1. Corporation A, a for-

eign person, proposes to acquire all of 
the issued and outstanding shares of 
Corporation B, a U.S. business, in ex-
change for $100,000,000 in cash. Assum-
ing no other relevant facts, the value 
of the transaction is $100,000,000, and 
the filing fee is $75,000. 

(2) Example 2. Corporation A, a for-
eign person, proposes to acquire all of 
the issued and outstanding shares of 
Corporation B, a U.S. business, in a 
two-for-one stock swap transaction 
whereby a holder of a share of Corpora-
tion B’s stock is entitled to receive two 
shares of Corporation A’s stock. Cor-
poration A’s stock is listed on the 
NASDAQ, a national securities ex-
change. In aggregate, the holders of 
Corporation B’s stock will receive 
10,000,000 shares of Corporation A’s 
stock in the transaction. On the trad-
ing day immediately prior to the filing 
of the formal written notice, the clos-
ing price of Corporation A’s stock on 
NASDAQ was $20 per share. Assuming 
no other relevant facts, the value of 
the transaction is $200,000,000, and the 
filing fee is $75,000. 

(3) Example 3. Corporation B, a U.S. 
business, is issuing new shares that 
will represent 50 percent of its issued 
and outstanding shares. Corporation A, 
a foreign person, proposes to acquire 
these shares. As consideration, Cor-
poration A will contribute to Corpora-
tion B certain inventory, machines, 
and intellectual property. The parties 
to the transaction estimate in good 
faith, based on the most recent quar-
terly financial statements of Corpora-
tion A, which were prepared in accord-
ance with GAAP, that the fair market 
value of the assets contributed as con-
sideration is $40,000,000. Assuming no 
other relevant facts, the value of the 
transaction is $40,000,000, and the filing 
fee is $7,500. 

(4) Example 4. Corporation A and Cor-
poration B are establishing a joint ven-
ture, JV Corp., which will be controlled 
by Corporation B, a foreign person. 
Corporation A contributes a U.S. busi-
ness, the fair market value of which is 
$150,000,000, to JV Corp. Corporation B 
contributes $150,000,000 in cash to JV 
Corp. The value of the transaction is 
$150,000,000, which is equal to the value 
of the U.S. business being contributed. 
Assuming no other relevant facts, the 
filing fee is $75,000. 

(5) Example 5. Corporation A, a for-
eign person, enters into a stock pur-
chase agreement with Person Z to ac-
quire 100 percent of the issued and out-
standing shares of Corporation B, a 
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U.S. business. The value of the consid-
eration has not been determined be-
cause it will be payable only once Cor-
poration B achieves certain develop-
ment and sales milestones, and it will 
be 10 percent of Corporation B’s rev-
enue over a future five-year period. The 
parties estimate in good faith that the 
fair market value of 100 percent of the 
shares of Corporation B is $30,000,000 
based on a number of factors, including 
application of well-known accounting 
standards such as Financial Account-
ing Standards Board Statement 157, a 
recent valuation conducted by a third- 
party auditor, and a proposal to ac-
quire Corporation B made by another 
bidder for approximately $30,000,000 in 
cash. Assuming no other relevant facts, 
the value of the transaction is 
$30,000,000, and the filing fee is $7,500. 

(6) Example 6. Corporation A, a for-
eign person, proposes to acquire 100 
percent of the assets of Corporation B, 
a foreign person, for $100,000,000. Cor-
poration B has subsidiaries in several 
countries, including Corporation C, a 
U.S. business. The fair market value of 
Corporation C’s assets is $1,000,000. As-
suming no other relevant facts, under 
paragraph (c)(3) of this section, a $750 
filing fee is required. 

(7) Example 7. Corporation A, a for-
eign person, proposes to acquire 50 per-
cent of the voting interest of Corpora-
tion B, a U.S. business. Under the 
terms of a stock purchase agreement, 
the transaction will be effectuated in 
two phases. First, Corporation A will 
acquire 25 percent of the voting inter-
est of Corporation B in exchange for 
$30,000,000 (phase 1). Two months later, 
Corporation A will acquire the other 25 
percent of the voting interest of Cor-
poration B in exchange for another 
$30,000,000 (phase 2). Assuming no other 
relevant facts, the value of the consid-
eration is $60,000,000 (the total consid-
eration for both phases), and the filing 
fee is $75,000. 

(8) Example 8. Corporation A, a for-
eign person, pays $5,000,000 to acquire 
100,000 shares and call options from 
Corporation B, a U.S. business. The 
call options can be exercised after 90 
days, and if exercised, Corporation A 
will have the right to acquire another 
60,000 shares of Corporation B in ex-
change for an additional $3,000,000. Be-

cause the options may be exercised im-
minently, conversion of the call op-
tions is in the control of Corporation 
A, and the consideration for the inter-
est acquired as a result of conversion 
can be reasonably determined, the 
value of the transaction includes the 
consideration for the shares and the 
call options as well as the consider-
ation paid to exercise the options. As-
suming no other relevant facts, the 
value of the consideration is $8,000,000, 
and the filing fee is $7,500. 

(g) The determination of the value of 
the transaction for purposes of calcu-
lating the filing fee in no way limits 
the Committee’s jurisdiction or its au-
thority to review, investigate, miti-
gate, impose penalties regarding, or 
take any other action regarding any 
covered transaction. 

§ 800.1104 Manner of payment. 
Parties to a transaction must pay 

any filing fee by electronic payment. 
The filing fee must be paid in U.S. dol-
lars. Instructions for paying filing fees 
are available on the Committee’s sec-
tion of the Department of the Treasury 
website. 

§ 800.1105 Refunds. 
(a) Except as provided in paragraphs 

(b) and (c) of this section, the Depart-
ment of the Treasury shall not refund 
a filing fee in whole or in part. 

(b) If the Committee determines that 
the transaction is not a covered trans-
action, the filing fee shall be refunded. 

(c) In response to a petition by a 
party, if the Staff Chairperson deter-
mines, based on the information and 
representations contained in the for-
mal written notice, as well as any 
other information provided by the par-
ties, that a party or the parties to a 
transaction paid a filing fee in an 
amount greater than required at the 
time of filing, the Department of the 
Treasury shall refund the amount of 
overpayment to the party or parties 
who paid the filing fee. 

§ 800.1106 Waiver. 
If the Staff Chairperson determines 

that extraordinary circumstances re-
lating to national security warrant, 
the Staff Chairperson may waive the 
filing fee in whole or in part and will 
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notify the parties in writing. No waiver 
shall be implied, even where the Staff 
Chairperson does not reject a vol-
untary notice under § 800.1108 for fail-
ure to pay the required filing fee. 

§ 800.1107 Refilings. 

The parties to a transaction shall not 
be required to pay an additional filing 
fee in the event that the Staff Chair-
person permits the parties to withdraw 
and refile a notice under § 800.509(c)(2), 
unless the Staff Chairperson deter-
mines that a material change to the 
transaction has occurred, or a material 
inaccuracy or omission was made by 
the parties in information provided to 
the Committee, that requires the Com-
mittee to consider new information, in 
which case the Staff Chairperson will 
inform the parties in writing. 

§ 800.1108 Rejection of voluntary no-
tice. 

The Staff Chairperson may reject a 
voluntary notice under § 800.504(a)(3) 
upon a determination that the amount 
of the filing fee paid by the parties was 
insufficient under this subpart. Prior 
to rejecting a notice under 
§ 800.504(a)(3), the Staff Chairperson 
shall inform the parties in writing of 
the insufficiency of payment and pro-
vide the parties three business days to 
pay the remainder of the filing fee. If 
the Staff Chairperson does not reject a 
voluntary notice under § 800.504(a)(3) 
upon a determination that the amount 
of the filing fee payment paid by the 
parties was insufficient under this sec-
tion, the balance of the fee remains 
payable unless the Staff Chairperson 
notifies the parties in writing that the 
payment has been waived in whole or 
in part. 

APPENDIX A TO PART 800—COVERED INVESTMENT CRITICAL INFRASTRUCTURE AND 
FUNCTIONS RELATED TO COVERED INVESTMENT CRITICAL INFRASTRUCTURE. 

Column 1—Covered investment critical infrastructure Column 2—Functions related to covered investment critical 
infrastructure 

(i) Any: (i) Own or operate any: 
(a) Internet protocol network that has access to every other 

internet protocol network solely via settlement-free peering; 
or 

(a) Internet protocol network that has access to every other 
internet protocol network solely via settlement-free peering; 
or 

(b) telecommunications service or information service, each as 
defined in section 3(a)(2) of the Communications Act of 
1934, as amended (47 U.S.C. 153), or fiber optic cable, in 
each case that directly serves any military installation identi-
fied in § 802.227. 

(b) telecommunications service or information service, each as 
defined in section 3(a)(2) of the Communications Act of 
1934, as amended (47 U.S.C. 153), or fiber optic cable, in 
each case that directly serves any military installation identi-
fied in § 802.227. 

(ii) Any internet exchange point that supports public peering. (ii) Own or operate any internet exchange point that supports 
public peering. 

(iii) Any submarine cable system requiring a license under sec-
tion 1 of the Cable Landing License Act of 1921 (47 U.S.C. 
34), which includes any associated submarine cable, sub-
marine cable landing facilities, and any facility that performs 
network management, monitoring, maintenance, or other 
operational functions for such submarine cable system. 

(iii) Own or operate any submarine cable system requiring a li-
cense under section 1 of the Cable Landing License Act of 
1921 (47 U.S.C. 34), which includes any associated sub-
marine cable, submarine cable landing facilities, and any fa-
cility that performs network management, monitoring, main-
tenance, or other operational functions for such submarine 
cable system. 

(iv) Any submarine cable, landing facility, or facility that per-
forms network management, monitoring, maintenance, or 
other operational function that is part of a submarine cable 
system described above in item (iii) of column 1 of this ap-
pendix A. 

(iv) Supply or service any submarine cable, landing facility, or 
facility that performs network management, monitoring, 
maintenance, or other operational function that is part of a 
submarine cable system described above in item (iii) of col-
umn 1 of this appendix A. 

(v) Any data center that is collocated at a submarine cable 
landing point, landing station, or termination station. 

(v) Own or operate any data center that is collocated at a sub-
marine cable landing point, landing station, or termination 
station. 

(vi) Any satellite or satellite system providing services directly 
to the Department of Defense or any component thereof. 

(vi) Own or operate any satellite or satellite system providing 
services directly to the Department of Defense or any com-
ponent thereof. 
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Column 1—Covered investment critical infrastructure Column 2—Functions related to covered investment critical 
infrastructure 

(vii) Any industrial resource other than commercially available 
off-the-shelf items, as defined in section 4203(a) of the Na-
tional Defense Authorization Act for Fiscal Year 1996, as 
amended (41 U.S.C. 104), that is manufactured or operated 
for a Major Defense Acquisition Program, as defined in sec-
tion 7(b)(2)(A) of the Defense Technical Corrections Act of 
1987, as amended (10 U.S.C. 2430), or a Major System, as 
defined in 10 U.S.C. 2302d, as amended, and: 

(vii) As applicable, manufacture any industrial resource other 
than commercially available off-the-shelf items, as defined in 
section 4203(a) of the National Defense Authorization Act for 
Fiscal Year 1996, as amended (41 U.S.C. 104), or operate 
any industrial resource that is a facility, in each case, for a 
Major Defense Acquisition Program, as defined in section 
7(b)(2)(A) of the Defense Technical Corrections Act of 1987, 
as amended (10 U.S.C. 2430), or a Major System, as de-
fined in 10 U.S.C. 2302d, as amended, and: 

(a) The U.S. business is a ‘‘single source,’’ ‘‘sole source,’’ or 
‘‘strategic multisource,’’ to the extent the U.S. business has 
been notified of such status; or 

(a) The U.S. business is a ‘‘single source,’’ ‘‘sole source,’’ or 
‘‘strategic multisource,’’ to the extent the U.S. business has 
been notified of such status; or 

(b) the industrial resource: (b) the industrial resource: 
(1) Requires 12 months or more to manufacture; or (1) Requires 12 months or more to manufacture; or 
(2) is a ‘‘long lead’’ item, to the extent the U.S. business has 

been notified that such industrial resource is a ‘‘long lead’’ 
item. 

(2) is a ‘‘long lead’’ item, to the extent the U.S. business has 
been notified that such industrial resource is a ‘‘long lead’’ 
item. 

(viii) Any industrial resource, other than commercially available 
off-the-shelf items, as defined in section 4203(a) of the Na-
tional Defense Authorization Act for Fiscal Year 1996, as 
amended (41 U.S.C. 104), that is manufactured under a 
‘‘DX’’ priority rated contract or order under the Defense Prior-
ities and Allocations System regulation (15 CFR part 700, as 
amended) in the preceding 24 months. 

(viii) Manufacture any industrial resource, other than commer-
cially available off-the-shelf items, as defined in section 
4203(a) of the National Defense Authorization Act for Fiscal 
Year 1996, as amended (41 U.S.C. 104), under a ‘‘DX’’ pri-
ority rated contract or order under the Defense Priorities and 
Allocations System regulation (15 CFR part 700, as amend-
ed) within 24 months of the transaction in question. 

(ix) Any facility in the United States that manufactures: (ix) Manufacture any of the following in the United States: 
(a) Specialty metal, as defined in section 842(a)(1)(i) of the 

John Warner National Defense Authorization Act for Fiscal 
Year 2007, as amended (10 U.S.C. 2533b); 

(a) Specialty metal, as defined in section 842(a)(1)(i) of the 
John Warner National Defense Authorization Act for Fiscal 
Year 2007, as amended (10 U.S.C. 2533b); 

(b) covered material, as defined in 10 U.S.C. 2533c, as 
amended; 

(b) covered material, as defined in 10 U.S.C. 2533c, as 
amended; 

(c) chemical weapons antidote contained in automatic injectors, 
as described in 10 U.S.C. 2534, as amended; or 

(c) chemical weapons antidote contained in automatic 
injectors, as described in 10 U.S.C. 2534, as amended; or 

(d) carbon, alloy, and armor steel plate that is in Federal Sup-
ply Class 9515 or is described by specifications of the Amer-
ican Society for Testing Materials or the American Iron and 
Steel Institute. 

(d) carbon, alloy, and armor steel plate that is in Federal Sup-
ply Class 9515 or is described by specifications of the Amer-
ican Society for Testing Materials or the American Iron and 
Steel Institute. 

(x) Any industrial resource other than commercially available 
off-the-shelf items, as defined in 41 U.S.C. 104, as amend-
ed, that has been funded, in whole or in part, by any of the 
following sources in the last 60 months: 

(x) As applicable, manufacture any industrial resource other 
than commercially available off-the-shelf items, as defined in 
41 U.S.C. 104, as amended, or operate any industrial re-
source that is a facility, in each case, that has been funded, 
in whole or in part, by any of the following sources within 60 
months of the transaction in question: 

(a) Defense Production Act of 1950 Title III program, as 
amended (50 U.S.C 4501 et seq.); 

(a) Defense Production Act of 1950 Title III program, as 
amended (50 U.S.C. 4501 et seq.); 

(b) Industrial Base Fund under section 896(b)(1) of the Ike 
Skelton National Defense Authorization Act for Fiscal Year 
2011, as amended (10 U.S.C. 2508); 

(b) Industrial Base Fund under section 896(b)(1) of the Ike 
Skelton National Defense Authorization Act for Fiscal Year 
2011, as amended (10 U.S.C. 2508); 

(c) Rapid Innovation Fund under section 1073 of Ike Skelton 
National Defense Authorization Act for Fiscal Year 2011, as 
amended (10 U.S.C. 2359a); 

(c) Rapid Innovation Fund under section 1073 of Ike Skelton 
National Defense Authorization Act for Fiscal Year 2011, as 
amended (10 U.S.C. 2359a); 

(d) Manufacturing Technology Program under 10 U.S.C. 2521, 
as amended; 

(d) Manufacturing Technology Program under 10 U.S.C. 2521, 
as amended; 

(e) Defense Logistics Agency Warstopper Program, as de-
scribed in DLA Instruction 1212, Industrial Capabilities Pro-
gram—Manage the WarStopper Program; or 

(e) Defense Logistics Agency Warstopper Program, as de-
scribed in DLA Instruction 1212, Industrial Capabilities Pro-
gram—Manage the WarStopper Program; or 

(f) Defense Logistics Agency Surge and Sustainment contract, 
as described in Subpart 17.93 of the Defense Logistics Ac-
quisition Directive. 

(f) Defense Logistics Agency Surge and Sustainment contract, 
as described in Subpart 17.93 of the Defense Logistics Ac-
quisition Directive. 

(xi) Any system, including facilities, for the generation, trans-
mission, distribution, or storage of electric energy comprising 
the bulk-power system, as defined in section 215(a)(1) of the 
Federal Power Act, as amended (16 U.S.C. 824o(a)(1)). 

(xi) Own or operate any system, including facilities, for the 
generation, transmission, distribution, or storage of electric 
energy comprising the bulk-power system, as defined in sec-
tion 215(a)(1) of the Federal Power Act, as amended (16 
U.S.C. 824o(a)(1)). 

(xii) Any electric storage resource, as defined in 18 CFR 
35.28(b)(9), as amended, that is physically connected to the 
bulk-power system. 

(xii) Own or operate any electric storage resource, as defined 
in 18 CFR 35.28(b)(9), as amended, that is physically con-
nected to the bulk-power system. 

(xiii) Any facility that provides electric power generation, trans-
mission, distribution, or storage directly to or located on any 
military installation identified in § 802.227. 

(xiii) Own or operate any facility that provides electric power 
generation, transmission, distribution, or storage directly to 
or located on any military installation identified in § 802.227. 

(xiv) Any industrial control system utilized by: (xiv) Manufacture or service any industrial control system uti-
lized by: 

(a) System comprising the bulk-power system as described 
above in item (xi) of column 1 of this appendix A; or 

(a) System comprising the bulk-power system as described 
above in item (xi) of column 1 of this appendix A; or 
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Column 1—Covered investment critical infrastructure Column 2—Functions related to covered investment critical 
infrastructure 

(b) a facility directly serving any military installation as de-
scribed above in item (xiii) of column 1 of this appendix A. 

(b) a facility directly serving any military installation as de-
scribed above in item (xiii) of column 1 of this appendix A. 

(xv) Any: (xv) Own or operate: 
(a) Any individual refinery with the capacity to produce 300,000 

or more barrels per day (or equivalent) of refined oil or gas 
products; or 

(a) Any individual refinery with the capacity to produce 300,000 
or more barrels per day (or equivalent) of refined oil or gas 
products; or 

(b) collection of one or more refineries owned or operated by a 
single U.S. business with the capacity to produce, in the ag-
gregate, 500,000 or more barrels per day (or equivalent) of 
refined oil or gas products. 

(b) one or more refineries with the capacity to produce, in the 
aggregate, 500,000 or more barrels per day (or equivalent) 
of refined oil or gas products. 

(xvi) Any crude oil storage facility with the capacity to hold 30 
million barrels or more of crude oil. 

(xvi) Own or operate any crude oil storage facility with the ca-
pacity to hold 30 million barrels or more of crude oil. 

(xvii) Any: (xvii) Own or operate any: 
(a) Liquefied natural gas (LNG) import or export terminal re-

quiring: 
(a) Liquefied natural gas (LNG) import or export terminal re-

quiring: 
(1) Approval under section 3(e) of the Natural Gas Act, as 

amended (15 U.S.C. 717b(e)), or 
(1) Approval under section 3(e) of the Natural Gas Act, as 

amended (15 U.S.C. 717b(e)), or 
(2) a license under section 4 of the Deepwater Port Act of 

1974, as amended (33 U.S.C. 1503); or 
(2) a license under section 4 of the Deepwater Port Act of 

1974, as amended (33 U.S.C. 1503); or 
(b) natural gas underground storage facility or LNG peak-shav-

ing facility requiring a certificate of public convenience and 
necessity under section 7 of the Natural Gas Act, as amend-
ed (15 U.S.C. 717f). 

(b) natural gas underground storage facility or LNG peak-shav-
ing facility requiring a certificate of public convenience and 
necessity under section 7 of the Natural Gas Act, as amend-
ed (15 U.S.C. 717f). 

(xviii) Any financial market utility that the Financial Stability 
Oversight Council has designated as systemically important 
under section 804 of the Dodd-Frank Wall Street Reform and 
Consumer Protection Act, as amended (12 U.S.C. 5463). 

(xviii) Own or operate any financial market utility that the Fi-
nancial Stability Oversight Council has designated as sys-
temically important under section 804 of the Dodd-Frank 
Wall Street Reform and Consumer Protection Act, as 
amended (12 U.S.C. 5463). 

(xix) Any exchange registered under section 6 of the Securities 
Exchange Act of 1934, as amended (15 U.S.C. 78f), that fa-
cilitates trading in any national market system security, as 
defined in 17 CFR § 242.600, as amended, and which ex-
change during at least four of the preceding six calendar 
months had: 

(xix) Own or operate any exchange registered under section 6 
of the Securities Exchange Act of 1934, as amended (15 
U.S.C. 78f), that facilitates trading in any national market 
system security, as defined in 17 CFR § 242.600, as amend-
ed, and which exchange during at least four of the preceding 
six calendar months had: 

(a) With respect to all national market system securities that 
are not options, 10 percent or more of the average daily dol-
lar volume reported by applicable transaction reporting plans; 
or 

(a) With respect to all national market system securities that 
are not options, 10 percent or more of the average daily dol-
lar volume reported by applicable transaction reporting 
plans; or 

(b) with respect to all listed options, 15 percent or more of the 
average daily dollar volume reported by applicable national 
market system plans for reporting transactions in listed op-
tions. 

(b) with respect to all listed options, 15 percent or more of the 
average daily dollar volume reported by applicable national 
market system plans for reporting transactions in listed op-
tions. 

(xx) Any technology service provider in the Significant Service 
Provider Program of the Federal Financial Institutions Exam-
ination Council that provides core processing services. 

(xx) Own or operate any technology service provider in the 
Significant Service Provider Program of the Federal Finan-
cial Institutions Examination Council that provides core proc-
essing services. 

(xxi) Any rail line and associated connector line designated as 
part of the Department of Defense’s Strategic Rail Corridor 
Network. 

(xxi) Own or operate any rail line and associated connector 
line designated as part of the Department of Defense’s Stra-
tegic Rail Corridor Network. 

(xxii) Any interstate oil pipeline that: (xxii) Own or operate any interstate oil pipeline that: 
(a) Has the capacity to transport: (a) Has the capacity to transport: 
(1) 500,000 barrels per day or more of crude oil, or (1) 500,000 barrels per day or more of crude oil, or 
(2) 90 million gallons per day or more of refined petroleum 

product; or 
(2) 90 million gallons per day or more of refined petroleum 

product; or 
(b) directly serves the strategic petroleum reserve, as defined 

in section 152 of the Energy Policy and Conservation Act, as 
amended (42 U.S.C. 6232). 

(b) directly serves the strategic petroleum reserve, as defined 
in section 152 of the Energy Policy and Conservation Act, as 
amended (42 U.S.C. 6232). 

(xxiii) Any interstate natural gas pipeline with an outside diame-
ter of 20 or more inches. 

(xxiii) Own or operate any interstate natural gas pipeline with 
an outside diameter of 20 or more inches. 

(xxiv) Any industrial control system utilized by: (xxiv) Manufacture or service any industrial control system uti-
lized by: 

(a) An interstate oil pipeline as described above in item (xxii) of 
column 1 of this appendix A; or 

(a) An interstate oil pipeline as described above in item (xxii) of 
column 1 of this appendix A; or 

(b) an interstate natural gas pipeline as described above in 
item (xxiii) of column 1 of this appendix A. 

(b) an interstate natural gas pipeline as described above in 
item (xxiii) of column 1 of this appendix A. 

(xxv) Any airport identified in § 802.210(a)(1) through (3). (xxv) Own or operate any airport identified in § 802.210(a)(1) 
through (3). 

(xxvi) Any: (xxvi) Own or operate any: 
(a) Maritime port identified in § 802.210(a)(4) or (5); or (a) Maritime port identified in § 802.210(a)(4) or (5); or 
(b) any individual terminal at such maritime ports. (b) any individual terminal at such maritime ports. 
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Column 1—Covered investment critical infrastructure Column 2—Functions related to covered investment critical 
infrastructure 

(xxvii) Any public water system, as defined in section 1401(4) 
of the Safe Drinking Water Act, as amended (42 U.S.C. 
300f(4)(A)), or treatment works, as defined in section 
212(2)(A) of the Clean Water Act, as amended (33 U.S.C. 
1292(2)), which: 

(xxvii) Own or operate any public water system, as defined in 
section 1401(4) of the Safe Drinking Water Act, as amended 
(42 U.S.C. 300f(4)(A)), or treatment works, as defined in 
section 212(2)(A) of the Clean Water Act, as amended (33 
U.S.C. 1292(2)), which: 

(a) Regularly serves 10,000 individuals or more, or (a) Regularly serves 10,000 individuals or more, or 
(b) directly serves any military installation identified in 

§ 802.227. 
(b) directly serves any military installation identified in 

§ 802.227. 
(xxviii) Any industrial control system utilized by a public water 

system or treatment works as described above in item (xxvii) 
of column 1 of this appendix A. 

(xxviii) Manufacture or service any industrial control system uti-
lized by a public water system or treatment works as de-
scribed above in item (xxvii) of column 1 of this appendix A. 

PART 801—PILOT PROGRAM TO RE-
VIEW CERTAIN TRANSACTIONS 
INVOLVING FOREIGN PERSONS 
AND CRITICAL TECHNOLOGIES 

Subpart A—General 

Sec. 
801.101 Scope. 
801.102 Effect on other law. 
801.103 Applicability rule. 

Subpart B—Definitions 

801.201 General. 
801.202 Completion date. 
801.203 Contingent equity interest. 
801.204 Critical technologies. 
801.205 FIRRMA. 
801.206 Investment. 
801.207 Investment fund. 
801.208 Material nonpublic technical infor-

mation. 
801.209 Pilot program covered investment. 
801.210 Pilot program covered transaction. 
801.211 Pilot program effective date. 
801.212 Pilot program industry. 
801.213 Pilot program U.S. business. 
801.214 Unaffiliated pilot program U.S. busi-

ness. 

Subpart C—Pilot Program Covered 
Transactions 

801.301 Control. 
801.302 Transactions that are pilot program 

covered transactions. 
801.303 Transactions that are not pilot pro-

gram covered transactions. 
801.304 Treatment of certain investment 

fund investments. 
801.305 Exception for air carriers. 
801.306 Timing rule for contingent equity 

interests. 

Subpart D—Mandatory Declarations Under 
the Pilot Program 

801.401 Mandatory declarations under the 
pilot program. 

801.402 Procedures for declarations under 
the pilot program. 

801.403 Contents of declarations under the 
pilot program. 

801.404 Beginning of thirty-day period. 
801.405 General. 
801.406 Rejection, disposition, or withdrawal 

of declarations. 
801.407 Committee actions. 
801.408 Confidentiality. 
801.409 Penalties. 

Subpart E—Notice of Pilot Program 
Covered Transaction 

801.501 Notice of pilot program covered 
transactions. 

801.502 Applicability of part 800. 
801.503 Additional contents of written no-

tice. 
801.504 Agency notice of pilot program cov-

ered transactions. 

Subpart F—Implementation of Certain 
Authority Provided in FIRRMA 

801.601 Implementation of certain authority 
regarding covered transactions. 

801.602 Implementation of certain authority 
regarding mandatory declarations. 

ANNEX A TO PART 801—INDUSTRIES 

AUTHORITY: 50 U.S.C. 4565; Pub. L. 115–232. 

SOURCE: 83 FR 51327, Oct. 11, 2018, unless 
otherwise noted. 

Subpart A—General 

§ 801.101 Scope. 
The regulations in this part imple-

ment a pilot program in accordance 
with section 1727(c) of the Foreign In-
vestment Risk Review Modernization 
Act of 2018. Pursuant to section 1727(c), 
the pilot program implements authori-
ties provided in certain provisions of, 
or amendments made by, the Foreign 
Investment Risk Review Modernization 
Act of 2018 that did not take effect on 
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