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§501.741

has become a final order, the Adminis-
trative Law Judge may correct clerical
errors and errors arising through over-
sight or inadvertence in decisions, or-
ders, or other parts of the record.

(c) Administrative Law Judge’s decision
final unless review directed. Unless the
Secretary’s designee determines to re-
view a decision in accordance with
§501.741(a)(1), the decision of the Ad-
ministrative Law Judge shall become
the final decision of the Department.

(d) Penalty awarded. The Director is
charged with implementing all final
decisions of the Department and, upon
a finding of violation and/or award of a
civil monetary penalty, shall carry out
the necessary steps to close the action.

§501.741 Review of decision or ruling.

(a) Availability. (1)(i) Review of the
decision of the Administrative Law
Judge by the Secretary’s designee is
not a right. The Secretary’s designee
may, in his or her discretion, review
the decision of the Administrative Law
Judge on the petition of either the re-
spondent or the Director, or upon his
or her own motion. The Secretary’s
designee shall determine whether to re-
view a decision:

(A) If a petition for review has been
filed by the respondent or the Director,
not later than 30 days after that date
the Administrative Law Judge filed his
or her report with the Secretary’s des-
ignee pursuant to paragraph (b)(2) of
this section; or

(B) If no petition for review has been
filed by the respondent or the Director,
not later than 40 days after the date
the Administrative Law Judge filed his
or her decision with the Secretary’s
designee pursuant to paragraph (b)(1)
of this section.

(ii) In determining whether to review
a decision upon petition of the respond-
ent or the Director, the Secretary’s
designee shall consider whether the pe-
tition for review makes a reasonable
showing that:

(A) A prejudicial error was com-
mitted in the conduct of the pro-
ceeding; or

(B) The decision embodies:

(I) A finding or conclusion of mate-
rial fact that is clearly erroneous;

(2) A conclusion of law that is erro-
neous; or
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(3) An exercise of discretion or deci-
sion of law or policy that is important
and that the Secretary’s designee
should review.

(2) Interlocutory review of ruling. The
Secretary’s designee shall review any
ruling of an Administrative Law Judge
involving privileged or confidential
material that is the subject of a peti-
tion for review. See §501.725.

(b) Filing. Either the respondent or
the Director, when adversely affected
or aggrieved by the decision or ruling
of the Administrative Law Judge, may
seek review by the Secretary’s designee
by filing a petition for review. Any pe-
tition for review shall be filed with the
Administrative Law Judge within 10
days after service of the Administra-
tive Law Judge’s decision or the
issuance of a ruling involving privi-
leged or confidential material.

(c) Contents. The petition shall state
why the Secretary’s designee should re-
view the Administrative Law Judge’s
decision or ruling, including: Whether
the Administrative Law Judge’s deci-
sion or ruling raises an important
question of law, policy or discretion;
whether review by the Secretary’s des-
ignee will resolve a question about
which the Department’s Administra-
tive Law Judges have rendered dif-
fering opinions; whether the Adminis-
trative Law Judge’s decision or ruling
is contrary to law or Department
precedent; whether a finding of mate-
rial fact is not supported by a prepon-
derance of the evidence; or whether a
prejudicial error of procedure or an
abuse of discretion was committed. A
petition should concisely state the por-
tions of the decision or ruling for
which review is sought. A petition
shall not incorporate by reference a
brief or legal memorandum.

(d) When filing effective. A petition for
review is filed when received by the Ad-
ministrative Law Judge.

(e) Statements in opposition to petition.
Not later than 8 days after the filing of
a petition for review, either the re-
spondent or the Director may file a
statement in opposition to a petition.
A statement in opposition to a petition
for review shall be filed in the manner
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specified in this section for filing of pe-
titions for review. Statements in oppo-
sition shall concisely state why the Ad-
ministrative Law Judge’s decision or
ruling should not be reviewed with re-
spect to each portion of the petition to
which it is addressed.

(f) Number of copies. An original and
three copies of a petition or a state-
ment in opposition to a petition shall
be filed with the Administrative Law
Judge.

(g) Prerequisite to judicial review. Pur-
suant to section 704 of the Administra-
tive Procedure Act, 5 U.S.C. 704, a peti-
tion for review by the Secretary’s des-
ignee of an Administrative Law Judge
decision or ruling is a prerequisite to
the seeking of judicial review of a final
order entered pursuant to such decision
or ruling.

§501.742 Secretary’s designee’s consid-
eration of decisions by Administra-
tive Law Judges.

(a) Scope of review. The Secretary’s
designee may affirm, reverse, modify,
set aside or remand for further pro-
ceedings, in whole or in part, a decision
or ruling by an Administrative Law
Judge and may make any findings or
conclusions that in his or her judgment
are proper and on the basis of the
record and such additional evidence as
the Secretary’s designee may receive
in his or her discretion.

(b) Summary affirmance. The Sec-
retary’s designee may summarily af-
firm an Administrative Law Judge’s
decision or ruling based upon the peti-
tion for review and any response there-
to, without further briefing, if he or
she finds that no issue raised in the pe-
tition for review warrants further con-
sideration.

§501.743 Briefs filed with the Sec-
retary’s designee.

(a) Briefing schedule order. If review of
a determination is mandated by judi-
cial order or whenever the Secretary’s
designee reviews a decision or ruling,
the Secretary’s designee shall, unless
such review results in summary affirm-
ance pursuant to §501.742(b), issue a
briefing schedule order directing the
parties to file opening briefs and speci-
fying particular issues, if any, as to
which briefing should be limited or di-
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rected. TUnless otherwise provided,
opening briefs shall be filed not later
than 40 days after the date of the brief-
ing schedule order. Opposition briefs
shall be filed not later than 30 days
after the date opening briefs are due.
Reply briefs shall be filed not later
than 14 days after the date opposition
briefs are due. No briefs in addition to
those specified in the briefing schedule
order may be filed without permission
of the Secretary’s designee. The brief-
ing schedule order shall be issued not
later than 21 days after the later of:

(1) The last day permitted for filing a
brief in opposition to a petition for re-
view pursuant to §501.741(e); or

(2) Receipt by the Secretary’s des-
ignee of the mandate of a court with
respect to a judicial remand.

(b) Contents of briefs. Briefs shall be
confined to the particular matters at
issue. Each exception to the findings or
conclusions being reviewed shall be
stated succinctly. Exceptions shall be
supported by citation to the relevant
portions of the record, including ref-
erences to the specific pages relied
upon, and by concise argument includ-
ing citation of such statutes, decisions
and other authorities as may be rel-
evant. If the exception relates to the
admission or exclusion of evidence, the
substance of the evidence admitted or
excluded shall be set forth in the brief,
in an appendix thereto, or by citation
to the record. If the exception relates
to interlocutory review, there is no re-
quirement to reference pages of the
transcript. Reply briefs shall be con-
fined to matters in opposition briefs of
other parties.

(c) Length limitation. Opening and op-
position briefs shall not exceed 30 pages
and reply briefs shall not exceed 20
pages, exclusive of pages containing
the table of contents, table of authori-
ties, and any addendum, except with
permission of the Secretary’s designee.

§501.744 Record before the Secretary’s
designee.

The Secretary’s designee shall deter-
mine each matter on the basis of the
record and such additional evidence as
the Secretary’s designee may receive
in his or her discretion. In any case of
interlocutory review, the Administra-
tive Law Judge shall direct that a
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