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thickness needed to meet the require-
ments of paragraph (b) of this section. 
In those areas where the B or C hori-
zons were not removed but may have 
been compacted or otherwise damaged 
during the mining operation, the oper-
ator shall engage in deep tilling or 
other appropriate means to restore pre- 
mining capabilities. 

(e) The operator shall replace the 
topsoil or other suitable soil materials 
specified in § 823.12(c)(1) as the final 
surface soil layer. This surface soil 
layer shall equal or exceed the thick-
ness of the original surface soil layer, 
as determined by the soil survey. 

[48 FR 21463, May 12, 1983, as amended at 53 
FR 40839, Oct. 18, 1988] 

§ 823.15 Revegetation and restoration 
of soil productivity. 

(a) Following prime farmland soil re-
placement, the soil surface shall be 
stabilized with a vegetative cover or 
other means that effectively controls 
soil loss by wind and water erosion. 

(b) Prime farmland soil productivity 
shall be restored in accordance with 
the following provisions: 

(1) Measurement of soil productivity 
shall be initiated within 10 years after 
completion of soil replacement. 

(2) Soil productivity shall be meas-
ured on a representative sample or on 
all of the mined and reclaimed prime 
farmland area using the reference crop 
determined under paragraph (b)(6) of 
this section. A statistically valid sam-
pling technique at a 90-percent or 
greater statistical confidence level 
shall be used as approved by the regu-
latory authority in consultation with 
the U.S. Soil Conservation Service. 

(3) The measurement period for de-
termining average annual crop produc-
tion (yield) shall be a minimum of 3 
crop years prior to release of the opera-
tor’s performance bond. 

(4) The level of management applied 
during the measurement period shall 
be the same as the level of manage-
ment used on nonmined prime farm-
land in the surrounding area. 

(5) Restoration of soil productivity 
shall be considered achieved when the 
average yield during the measurement 
period equals or exceeds the average 
yield of the reference crop established 
for the same period for nonmined soils 

of the same or similar texture or slope 
phase of the soil series in the sur-
rounding area under equivalent man-
agement practices. 

(6) The reference crop on which res-
toration of soil productivity is proven 
shall be selected from the crops most 
commonly produced on the sur-
rounding prime farmland. Where row 
crops are the dominant crops grown on 
prime farmland in the area, the row 
crop requiring the greatest rooting 
depth shall be chosen as one of the ref-
erence crops. 

(7) Reference crop yields for a given 
crop season are to be determined 
from— 

(i) The current yield records of rep-
resentative local farms in the sur-
rounding area, with concurrence by the 
U.S. Soil Conservation Service; or 

(ii) The average county yields recog-
nized by the U.S. Department of Agri-
culture, which have been adjusted by 
the U.S. Soil Conservation Service for 
local yield variation within the county 
that is associated with differences be-
tween nonmined prime farmland soil 
and all other soils that produce the ref-
erence crop. 

(8) Under either procedure in para-
graph (b)(7) of this section, the average 
reference crop yield may be adjusted, 
with the concurrence of the U.S. Soil 
Conservation Service, for— 

(i) Disease, pest, and weather-induced 
seasonal variations; or 

(ii) Differences in specific manage-
ment practices where the overall man-
agement practices of the crops being 
compared are equivalent. 
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EDITORIAL NOTE: At 82 FR 55020, Nov. 17, 
2017, as required by the Congressional Re-
view Act and Public Law 115–5, the Office of 
Surface Mining Reclamation and Enforce-
ment removed all amendments to part 824 
made effective on Jan. 19, 2017, at 81 FR 
93445, Dec. 20, 2016. 

§ 824.1 Scope. 
This part sets forth special environ-

mental protection performance, rec-
lamation, and design standards for sur-
face coal mining activities consti-
tuting mountaintop removal mining. 

[44 FR 15452, Mar. 13, 1979] 

§ 824.2 Objectives. 
The objectives of this part are to— 
(a) Enhance coal recovery; 
(b) Reclaim the land to equal or high-

er postmining use; and 
(c) Protect and enhance environ-

mental and other values protected 
under the Act and this chapter. 

§ 824.11 Mountaintop removal: Per-
formance standards. 

(a) Under an approved regulatory 
program, surface coal mining activities 
may be conducted under a variance 
from the requirement of this sub-
chapter for restoring affected areas to 
their approximate original contour, 
if— 

(1) The regulatory authority grants 
the variance under a permit, in accord-
ance with 30 CFR 785.14; 

(2) The activities involve the mining 
of an entire coal seam running through 
the upper fraction of a mountain, 
ridge, or hill, by removing all of the 
overburden and creating a level plateau 
or gently rolling contour with no 
highwalls remaining; 

(3) An industrial, commercial, agri-
cultural, residential, or public facility 
(including recreational facilities) use is 
proposed and approved for the affected 
land; 

(4) The alternative land use require-
ments of § 816.133(a) through (c) of this 
chapter are met; 

(5) All applicable requirements of 
this subchapter and the regulatory pro-
gram, other than the requirement to 
restore affected areas to their approxi-
mate original contour, are met; 

(6) An outcrop barrier of sufficient 
width, consisting of the toe of the low-

est coal seam, and its associated over-
burden, are retained to prevent slides 
and erosion, except that the regulatory 
authority may permit an exemption to 
the retention of the coal barrier re-
quirement if the following conditions 
are satisfied: 

(i) The proposed mine site was mined 
prior to May 3, 1978, and the toe of the 
lowest seam has been removed; or 

(ii) A coal barrier adjacent to a head- 
of-hollow fill may be removed after the 
elevation of a head-of-hollow fill at-
tains the elevation of the coal barrier 
if the head-of-hollow fill provides the 
stability otherwise ensured by the re-
tention of a coal barrier; 

(7) The final graded slopes on the 
mined area are less than 1v:5h, so as to 
create a level plateau or gently rolling 
configuration, and the outslopes of the 
plateau do not exceed 1v:2h except 
where engineering data substantiates, 
and the regulatory authority finds, in 
writing, and includes in the permit 
under 30 CFR 785.14, that a minimum 
static safety factor of 1.5 will be at-
tained; 

(8) The resulting level or gently roll-
ing contour is graded to drain inward 
from the outslope, except at specified 
points where it drains over the out-
slope in stable and protected channels. 
The drainage shall not be through or 
over a valley or head-of-hollow fill. 

(9) Natural watercourses below the 
lowest coal seam mined are not dam-
aged; 

(10) All waste and acid-forming or 
toxic-forming materials, including the 
strata immediately below the coal 
seam, are covered with non-toxic spoil 
to prevent pollution and achieve the 
approved postmining land use; and 

(11) Spoil is placed on the mountain-
top bench as necessary to achieve the 
postmining land use approved under 
paragraphs (a)(3) and (a)(4) of this sec-
tion. All excess spoil material not re-
tained on the mountaintop shall be 
placed in accordance with 30 CFR 816.41 
and 816.43 and 816.71 through 816.74. 

[44 FR 15452, Mar. 13, 1979; 44 FR 49687, Aug. 
24, 1979, as amended at 48 FR 39905, Sept. 1, 
1983; 48 FR 44781, Sept. 30, 1983; 81 FR 93445, 
Dec. 20, 2016; 82 FR 55020, Nov. 17, 2017] 
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