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the standards during the growing sea-
son of the last year of the responsi-
bility period. 

(3) In areas of 26.0 inches or less aver-
age annual precipitation, the period of 
responsibility shall continue for a pe-
riod of not less than: 

(i) Ten full years, except as provided 
in paragraph (c)(3)(ii) in this section. 
The vegetation parameters identified 
in paragraph (b) of this section for 
grazing land, pasture land, or cropland 
shall equal or exceed the approved suc-
cess standard during the growing sea-
son of any two years after year six of 
the responsibility period. Areas ap-
proved for the other uses identified in 
paragraph (b) of this section shall 
equal or exceed the applicable success 
standard during the growing season of 
the last year of the responsibility pe-
riod. 

(ii) Five full years for lands eligible 
for remining included in a permit for 
which a finding has been made under 
§ 773.15(m) of this chapter. To the ex-
tent that the success standards are es-
tablished by paragraph (b)(5) of this 
section, the lands must equal or exceed 
the standards during the growing sea-
sons of the last two consecutive years 
of the responsibility period. 

(4) The regulatory authority may ap-
prove selective husbandry practices, 
excluding augmented seeding, fertiliza-
tion, or irrigation, provided it obtains 
prior approval from the Director in ac-
cordance with § 732.17 of this chapter 
that the practices are normal hus-
bandry practices, without extending 
the period of responsibility for revege-
tation success and bond liability, if 
such practices can be expected to con-
tinue as part of the postmining land 
use or if discontinuance of the prac-
tices after the liability period expires 
will not reduce the probability of per-
manent revegetation success. Approved 
practices shall be normal husbandry 
practices within the region for 
unmined lands having land uses similar 
to the approved postmining land use of 
the disturbed area, including such 
practices as disease, pest, and vermin 
control; and any pruning, reseeding, 

and transplanting specifically neces-
sitated by such actions. 

[48 FR 40161, Sept. 2, 1983, as amended at 53 
FR 34643, Sept. 7, 1988; 60 FR 58492, Nov. 27, 
1995; 71 FR 51706, Aug. 30, 2006; 73 FR 67631, 
Nov. 14, 2008; 81 FR 93418, Dec. 20, 2016; 82 FR 
54999, Nov. 17, 2017] 

§ 817.121 Subsidence control. 
(a) Measures to prevent or minimize 

damage. (1) The permittee must either 
adopt measures consistent with known 
technology that prevent subsidence 
from causing material damage to the 
extent technologically and economi-
cally feasible, maximize mine stability, 
and maintain the value and reasonably 
foreseeable use of surface lands or 
adopt mining technology that provides 
for planned subsidence in a predictable 
and controlled manner. 

(2) If a permittee employs mining 
technology that provides for planned 
subsidence in a predictable and con-
trolled manner, the permittee must 
take necessary and prudent measures, 
consistent with the mining method em-
ployed, to minimize material damage 
to the extent technologically and eco-
nomically feasible to non-commercial 
buildings and occupied residential 
dwellings and structures related there-
to except that measures required to 
minimize material damage to such 
structures are not required if: 

(i) The permittee has the written 
consent of their owners or 

(ii) Unless the anticipated damage 
would constitute a threat to health or 
safety, the costs of such measures ex-
ceed the anticipated costs of repair. 

(3) Nothing in this part prohibits the 
standard method of room-and-pillar 
mining. 

(b) The operator shall comply with 
all provisions of the approved subsid-
ence control plan prepared pursuant to 
§ 784.20 of this chapter. 

(c) Repair of damage—(1) Repair of 
damage to surface lands. The permittee 
must correct any material damage re-
sulting from subsidence caused to sur-
face lands, to the extent techno-
logically and economically feasible, by 
restoring the land to a condition capa-
ble of maintaining the value and rea-
sonably foreseeable uses that it was ca-
pable of supporting before subsidence 
damage. 
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(2) Repair or compensation for damage 
to non-commercial buildings and dwell-
ings and related structures. The per-
mittee must promptly repair, or com-
pensate the owner for, material dam-
age resulting from subsidence caused 
to any non-commercial building or oc-
cupied residential dwelling or struc-
ture related thereto that existed at the 
time of mining. If repair option is se-
lected, the permittee must fully reha-
bilitate, restore or replace the dam-
aged structure. If compensation is se-
lected, the permittee must compensate 
the owner of the damaged structure for 
the full amount of the decrease in 
value resulting from the subsidence-re-
lated damage. The permittee may pro-
vide compensation by the purchase, be-
fore mining, of a non-cancelable pre-
mium-prepaid insurance policy. The re-
quirements of this paragraph apply 
only to subsidence-related damage 
caused by underground mining activi-
ties conducted after October 24, 1992. 

(3) Repair or compensation for damage 
to other structures. The permittee must, 
to the extent required under applicable 
provisions of State law, either correct 
material damage resulting from subsid-
ence caused to any structures or facili-
ties not protected by paragraph (c)(2) 
of this section by repairing the damage 
or compensate the owner of the struc-
tures or facilities for the full amount 
of the decrease in value resulting from 
the subsidence. Repair of damage in-
cludes rehabilitation, restoration, or 
replacement of damaged structures or 
facilities. Compensation may be ac-
complished by the purchase before 
mining of a non-cancelable premium- 
prepaid insurance policy. 

(4) Rebuttable presumption of causation 
by subsidence—(i) Rebuttable presumption 
of causation for damage within angle of 
draw. If damage to any non-commer-
cial building or occupied residential 
dwelling or structure related thereto 
occurs as a result of earth movement 
within an area determined by pro-
jecting a specified angle of draw from 
the outermost boundary of any under-
ground mine workings to the surface of 
the land, a rebuttable presumption ex-
ists that the permittee caused the dam-
age. The presumption will normally 
apply to a 30-degree angle of draw. A 
State regulatory authority may amend 

its program to apply the presumption 
to a different angle of draw if the regu-
latory authority shows in writing that 
the angle has a more reasonable basis 
than the 30-degree angle of draw, based 
on geotechnical analysis of the factors 
affecting potential surface impacts of 
underground coal mining operations in 
the State. 

(ii) Approval of site-specific angle of 
draw. A permittee or permit applicant 
may request that the presumption 
apply to an angle of draw different 
from that established in the regulatory 
program. The regulatory authority 
may approve application of the pre-
sumption to a site-specific angle of 
draw different than that contained in 
the State or Federal program based on 
a site-specific analysis submitted by an 
applicant. To establish a site-specific 
angle of draw, an applicant must dem-
onstrate and the regulatory authority 
must determine in writing that the 
proposed angle of draw has a more rea-
sonable basis than the standard set 
forth in the State or Federal program, 
based on a site-specific geotechnical 
analysis of the potential surface im-
pacts of the mining operation. 

(iii) No presumption where access for 
pre-subsidence survey is denied. If the 
permittee was denied access to the land 
or property for the purpose of con-
ducting the pre-subsidence survey in 
accordance with § 784.20(a) of this chap-
ter, no rebuttable presumption will 
exist. 

(iv) Rebuttal of presumption. The pre-
sumption will be rebutted if, for exam-
ple, the evidence establishes that: The 
damage predated the mining in ques-
tion; the damage was proximately 
caused by some other factor or factors 
and was not proximately caused by 
subsidence; or the damage occurred 
outside the surface area within which 
subsidence was actually caused by the 
mining in question. 

(v) Information to be considered in de-
termination of causation. In any deter-
mination whether damage to protected 
structures was caused by subsidence 
from underground mining, all relevant 
and reasonably available information 
will be considered by the regulatory 
authority. 
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(5) Adjustment of bond amount for sub-
sidence damage. When subsidence-re-
lated material damage to land, struc-
tures or facilities protected under para-
graphs (c)(1) through (c)(3) of this sec-
tion occurs, or when contamination, 
diminution, or interruption to a water 
supply protected under § 817.41 (j) oc-
curs, the regulatory authority must re-
quire the permittee to obtain addi-
tional performance bond in the amount 
of the estimated cost of the repairs if 
the permittee will be repairing, or in 
the amount of the decrease in value if 
the permittee will be compensating the 
owner, or in the amount of the esti-
mated cost to replace the protected 
water supply if the permittee will be 
replacing the water supply, until the 
repair, compensation, or replacement 
is completed. If repair, compensation, 
or replacement is completed within 90 
days of the occurrence of damage, no 
additional bond is required. The regu-
latory authority may extend the 90-day 
time frame, but not to exceed one year, 
if the permittee demonstrates and the 
regulatory authority finds in writing 
that subsidence is not complete, that 
not all probable subsidence-related ma-
terial damage has occurred to lands or 
protected structures, or that not all 
reasonably anticipated changes have 
occurred affecting the protected water 
supply, and that therefore it would be 
unreasonable to complete within 90 
days the repair of the subsidence-re-
lated material damage to lands or pro-
tected structures, or the replacement 
of protected water supply. 

(d) Underground mining activities 
shall not be conducted beneath or adja-
cent to (1) public buildings and facili-
ties; (2) churches, schools, and hos-
pitals; or (3) impoundments with a 
storage capacity of 20 acre-feet or more 
or bodies of water with a volume of 20 
acre-feet or more, unless the subsid-
ence control plan demonstrates that 
subsidence will not cause material 
damage to, or reduce the reasonably 
foreseeable use of, such features or fa-
cilities. If the regulatory authority de-
termines that it is necessary in order 
to minimize the potential for material 
damage to the features or facilities de-
scribed above or to any aquifer or body 
of water that serves as a significant 
water source for any public water sup-

ply system, it may limit the percent-
age of coal extracted under or adjacent 
thereto. 

(e) If subsidence causes material 
damage to any of the features or facili-
ties covered by paragraph (d) of this 
section, the regulatory authority may 
suspend mining under or adjacent to 
such features or facilities until the 
subsidence control plan is modified to 
ensure prevention of further material 
damage to such features or facilities. 

(f) The regulatory authority shall 
suspend underground mining activities 
under urbanized areas, cities, towns, 
and communities, and adjacent to in-
dustrial or commercial buildings, 
major impoundments, or perennial 
streams, if imminent danger is found 
to inhabitants of the urbanized areas, 
cities, towns, or communities. 

(g) Within a schedule approved by the 
regulatory authority, the operator 
shall submit a detailed plan of the un-
derground workings. The detailed plan 
shall include maps and descriptions, as 
appropriate, of significant features of 
the underground mine, including the 
size, configuration, and approximate 
location of pillars and entries, extrac-
tion ratios, measure taken to prevent 
or minimize subsidence and related 
damage, areas of full extraction, and 
other information required by the reg-
ulatory authority. Upon request of the 
operator, information submitted with 
the detailed plan may be held as con-
fidential, in accordance with the re-
quirements of § 773.6(d) of this chapter. 

[48 FR 24652, June 1, 1983, as amended at 60 
FR 16749, Mar. 31, 1995; 65 FR 79670, Dec. 19, 
2000; 81 FR 93418, Dec. 20, 2016; 82 FR 54999, 
Nov. 17, 2017] 

EFFECTIVE DATE NOTE: At 64 FR 71653, Dec. 
22, 1999, § 817.121, paragraphs (c)(4)(i) through 
(iv) were suspended, effective Dec. 22, 1999. 

§ 817.122 Subsidence control: Public 
notice. 

At least 6 months prior to mining, or 
within that period if approved by the 
regulatory authority, the underground 
mine operator shall mail a notification 
to all owners and occupants of surface 
property and structures above the un-
derground workings. The notification 
shall include, at a minimum, identi-
fication of specific areas in which min-
ing will take place, dates that specific 
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