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§ 740.11 Applicability. 

(a) Except as provided in paragraph 
(g) of this section, both this subchapter 
and the pertinent State or Federal reg-
ulatory program in subchapter T of 
this chapter apply to: 

(1) Coal exploration operations on 
Federal lands not subject to 43 CFR 
part 3400, and 

(2) Surface coal mining and reclama-
tion operations taking place on any 
Federal lands as defined in § 700.5 of 
this chapter, and lands (except Indian 
lands) over leased or unleased Federal 
minerals. 

(b) Where OSM is the regulatory au-
thority, references in the State pro-
gram to the State or an agency or offi-
cial of the State (with respect to func-
tions of the State acting as regulatory 
authority) shall be construed as refer-
ring to OSM. 

(c) Where the Secretary and a State 
have entered into a cooperative agree-
ment, the cooperative agreement shall 
delineate the responsibilities of the 
Secretary and the State with respect 
to the administration of the regulatory 
program and this subchapter. 

(d) Nothing in this subchapter shall 
affect in any way the authority of the 
Secretary or any Federal land manage-
ment agency to include in any lease, li-
cense, permit, contract, or other in-
strument such conditions as may be 
appropriate to regulate surface coal 
mining and reclamation operations 
under provisions of law other than the 
Act on land under their jurisdiction. 

(e) This subchapter shall not apply to 
surface coal mining and reclamation 
operations within a State prior to ap-
proval or promulgation of a regulatory 
program for the State. 

(f) Where coal exploration or surface 
coal mining and reclamation oper-
ations within a State are on Federal 
lands and where no State or Federal 
program has been approved for the 
State, this subchapter shall apply in 
that State upon the effective date of 
these regulations. 

(g) The definition of valid existing 
rights in § 761.5 of this chapter applies 
to any decision on a request for a de-
termination of valid existing rights to 
conduct surface coal mining operations 

on the lands specified in § 761.11(a) and 
(b) of this chapter. 

[48 FR 6935, Feb. 16, 1983; 48 FR 13985, Apr. 1, 
1983, as amended at 48 FR 44779, Sept. 30, 
1983; 55 FR 9402, Mar. 13, 1990; 64 FR 70831, 
Dec. 17, 1999; 75 FR 60275, Sept. 29, 2010] 

§ 740.13 Permits. 

(a) General requirements. (1) No person 
shall conduct surface coal mining oper-
ations on lands subject to this part un-
less that person has first obtained a 
permit issued pursuant to the regu-
latory program and this part. 

(2) Every person conducting surface 
coal mining and reclamation oper-
ations on lands subject to this part 
shall comply with the terms and condi-
tions of the permit and the lease or li-
cense, the Act, this subchapter, the 
regulatory program and all other appli-
cable State and Federal laws and regu-
lations. 

(3) Surface coal mining operations 
authorized under the initial regulatory 
program or 43 CFR parts 3400, as appli-
cable, may be conducted beyond the 
eight-month period prescribed in the 
applicable regulatory program if all of 
the following conditions are present: 

(i) A timely and administratively 
complete application for a permit to 
conduct those operations under this 
part has been made to the regulatory 
authority in accordance with the provi-
sions of this part and the applicable 
regulatory program; 

(ii) The regulatory authority has not 
yet rendered a final decision with re-
spect to the permit application; and 

(iii) Those operations are conducted 
in compliance with all terms and con-
ditions of the initial regulatory pro-
gram approval or permit, the require-
ments of the Act. 30 CFR chapter VII, 
subchapter B or 43 CFR parts 3400, as 
applicable, applicable State laws and 
regulations, and the requirements of 
the applicable lease or license. 

(b) Permit application package. (1) 
Each application for a permit, or per-
mit revision or renewal thereof to con-
duct surface coal mining and reclama-
tion operations on lands subject to this 
part shall be accompanied by a fee 
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made payable to the regulatory author-
ity. The amount of the fee shall be de-
termined in accordance with the per-
mit fee criteria of the applicable regu-
latory program. 

(2) Unless specified otherwise by the 
regulatory authority, seven copies of 
the complete permit application pack-
age shall be filed with the regulatory 
authority. 

(3) Each permit application package 
shall include: 

(i) The information required for a 
permit application or for an applica-
tion for revision or renewal of a permit 
under the applicable regulatory pro-
gram; 

(ii) The resource recovery and protec-
tion plan required by 43 CFR parts 3400 
for operations on lands containing 
leased Federal coal; and 

(iii) Where OSM is the regulatory au-
thority or where the proposed oper-
ations are on lands containing leased 
Federal coal, the following supple-
mental information to ensure compli-
ance with Federal laws and regulations 
other than the Act: 

(A) A description of the affected area 
of the proposed surface coal mining and 
reclamation operation with respect to: 
(1) Increases in employment, popu-
lation and revenues to public and pri-
vate entities, and (2) the ability of pub-
lic and private entities to provide 
goods and services necessary to support 
surface coal mining and reclamation 
operations. 

(B) An evaluation of impacts to the 
scenic and aesthetic resources, includ-
ing noise on the surrounding area, due 
to the proposed surface coal mining 
and reclamation operation. 

(C) A statement, including maps and 
ownership data as appropriate, of any 
cultural or historical sits listed on the 
National Register of Historic Places 
within the affected area of the pro-
posed surface coal mining and reclama-
tion operation. 

(D) A statement of the classes of 
properties of potential significance 
within the disturbed area, and a plan 
for the identification and treatment, in 
accordance with 36 CFR part 800, of 
properties significant and listed or eli-
gible for listing on the National Reg-
ister of Historic Places within the dis-
turbed area of the proposed surface 

coal mining and reclamation oper-
ation. 

(E) A description of the probable 
changes in air quality resulting from 
the mining operation and any nec-
essary measures to comply with pre-
vention of significant deterioration 
limitations, State Implementation 
Plans, or other Federal or State laws 
for air quality protection. 

(F) A description of the location, 
acreage and condition of important 
habitats of selected indicator species 
located within the affected area of the 
proposed surface coal mining and rec-
lamation operation. 

(G) A description of active and inac-
tive nests and prey areas of any Bald or 
Golden eagles located within the af-
fected area of the proposed surface coal 
mining and reclamation operations. 

(H) A description of all threatened 
and endangered species and their crit-
ical habitats located within the af-
fected area of the proposed surface coal 
mining and reclamation operations. 

(4) Where the surface of the Federal 
lands is subject to a lease or permit 
issued by the Federal government to a 
person other than the applicant, the 
permit application package shall con-
tain information sufficient to dem-
onstrate compliance with the require-
ments of § 740.15(c)(1). This requirement 
shall not apply to TVA-owned lands. 

(c) Permit review and processing. Appli-
cations for permits, permit revisions or 
renewals thereof to conduct surface 
coal mining and reclamation oper-
ations on lands subject to this part 
shall be reviewed and processed in ac-
cordance with the requirements of the 
applicable regulatory program, subject 
to the following additional require-
ments: 

(1) Permit terms and conditions. Per-
mits shall include, as applicable, terms 
and conditions required by the lease 
issued pursuant to the Mineral Leasing 
Act and by other applicable Federal 
laws and regulations. 

(2) Criteria for permit approval or de-
nial. The regulatory authority shall 
not approve an application for a per-
mit, or permit revision or renewal 
thereof for surface coal mining and rec-
lamation operations on lands subject 
to this part unless the application is in 
accordance with the requirements of 
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the applicable regulatory program and 
this part or a cooperative agreement, 
as applicable. 

(3) Public participation in permit review 
process. Where public hearings were 
held and determinations made under 
section 2(a)(3) (A), (B) and (C) of the 
Mineral Leasing Act (30 U.S.C. 201(a)(3) 
(A), (B) and (C)), such hearings may be 
made a part of the record of each pub-
lic hearing on a permit application 
held pursuant to the requirements of 
the applicable regulatory program and 
this part. Matters covered at such 
hearings and determinations made at 
such hearings need not be readdressed. 

(4) Permit review processing for oper-
ations on lands administered by a Federal 
land management agency. Upon receipt 
of a permit application package or a 
proposed revision or renewal of an ap-
proved permit that involves surface 
coal mining and reclamation oper-
ations on lands administered by an 
agency of the Federal Government, the 
regulatory authority shall transmit a 
copy of the complete permit applica-
tion package, or proposed revision or 
renewal thereof, to the Federal land 
management agency, with a request for 
review and comment. 

(5) Consultation with other Federal 
agencies. Prior to approving or dis-
approving a permit, permit revision or 
renewal thereof, the regulatory author-
ity shall consider the comments of the 
Federal land management agency and 
include these comments in the record 
of permit decisions. 

(6) Permit processing schedule. The reg-
ulatory authority shall process the per-
mit application package within the 
time schedule established by the appli-
cable regulatory program, except that 
the schedule may be extended if nec-
essary to ensure compliance with Fed-
eral laws and regulations other than 
the Act. 

(7) Determination of operator compli-
ance with the Act. Where OSM is the 
regulatory authority, it shall afford 
the applicant or operator an oppor-
tunity for an adjudicatory hearing as 
provided in 43 CFR part 4 prior to a 
final determination on whether the ap-
plicant, or the operator specified in the 
application, controls or has controlled 
mining operations with a demonstrated 
pattern of willful violations of the Act 

of such nature and duration and with 
such resulting irreparable damage to 
the environment as to indicate an in-
tent not to comply with the provisions 
of the Act. 

(8) Administrative review of decisions on 
permit applications. Where OSM is the 
regulatory authority, the final decision 
on a permit application is subject to an 
appeal to the Department’s Office of 
Hearings and Appeals as provided in 
part 775 of this chapter. Where the 
State is the regulatory authority under 
a cooperative agreement, the final de-
cision on a permit application is sub-
ject to administrative review as pro-
vided under the approved State pro-
gram. 

(9) Bonds and insurance required for 
issuance of permits. After the approval 
of an application for a new or revised 
permit or for renewal of an existing 
permit, but prior to issuance of such 
permit, the applicant/permittee shall 
file with the regulatory authority: (i) A 
performance bond which meets the re-
quirements of the applicable regu-
latory program; (ii) proof of liability 
insurance in accordance with the appli-
cable regulatory program; and (iii) 
where required, evidence of the execu-
tion of a Federal lessee protection 
bond. Bonds required to be filed with 
OSM shall be in a form required by 
OSM and made payable to the United 
States. 

(d) Review of permit revisions. (1) 
Where the State is the regulatory au-
thority for surface coal mining and rec-
lamation operations on lands subject 
to this subchapter, it shall inform OSM 
of each request for a permit revision 
with respect to operations on lands 
containing leased Federal coal. 

(2) OSM shall review each permit re-
vision in consultation with the Bureau 
of Land Management and the appro-
priate Federal land management agen-
cy to determine whether the permit re-
vision constitutes a mining plan modi-
fication requiring the Secretary’s ap-
proval under § 746.18 of this chapter. 

(3) The regulatory authority shall 
consult with the Federal land manage-
ment agency to determine whether any 
permit revision will adversely affect 
Federal resources other than coal and 
whether the revision is consistent with 
that agency’s land use plans for other 
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Federal laws, regulations and executive 
orders for which it is responsible. 

(e) Transfer, assignment or sale of 
rights. (1) The regulatory authority, be-
fore approving or disapproving an ap-
plication for transfer, assignment or 
sale of rights granted under a permit 
issued pursuant to this subchapter, 
shall consult with the appropriate Fed-
eral land management agency and the 
Bureau of Land Management, as appli-
cable. 

(2) Approval of a transfer, assignment 
or sale of rights granted under a permit 
issued pursuant to this subchapter 
shall not be construed to constitute a 
transfer or assignment of leasehold in-
terests. Leasehold interests may be 
transferred or assigned only in accord-
ance with 43 CFR part 3453. 

(f) Suspension or revocation of permits. 
(1) A permit to conduct surface coal 
mining and reclamation operations on 
Federal lands may be suspended or re-
voked by the regulatory authority in 
accordance with part 843 of this chap-
ter and the applicable regulatory pro-
gram. 

(2) If a permit to conduct surface coal 
mining and reclamation operations on 
lands containing leased Federal coal is 
suspended or revoked, the regulatory 
authority shall notify the Bureau of 
Land Management so that the Bureau 
of Land Management can determine 
whether action should be taken to can-
cel the Federal lease. This section does 
not release the Federal lessee from the 
diligent development or continued op-
eration requirements of 43 CFR parts 
3400. 

[48 FR 6935, Feb. 16, 1983, as amended at 48 
FR 44779, Sept. 30, 1983; 54 FR 13822, Apr. 5, 
1989] 

§ 740.15 Bonds on Federal lands. 

(a) Federal lease bonds. (1) Each holder 
of a Federal coal lease that is covered 
by a Federal lease bond required under 
43 CFR part 3474 may apply to the au-
thorized officer for release of liability 
for that portion of the Federal lease 
bond that covers reclamation require-
ments. 

(2) The authorized officer may re-
lease the liability for that portion of 
the Federal lease bond that covers rec-
lamation requirements if: 

(i) The lessee has secured a suitable 
performance bond covering the permit 
area under this part; 

(ii) There are no pending actions or 
unresolved claims against existing 
bonds; and 

(iii) The authorized officer has re-
ceived concurrence from OSM and the 
Bureau of Land Management. 

(b) Performance bonds. Where the 
State is the regulatory authority under 
a cooperative agreement, the perform-
ance bonds required for operations on 
Federal lands shall be made payable to 
the United States and the State. Where 
OSM is the regulatory authority, such 
bonds shall be payable only to the 
United States. 

(c) Federal lessee protection bonds. (1) 
Where leased Federal coal is to be 
mined and the surface of the land is 
subject to a lease or permit issued by 
the United States for purposes other 
than surface coal mining, the applicant 
for a mining permit, if unable to obtain 
the written consent of the permittee or 
lessee of the surface to enter and com-
mence surface coal mining operations, 
shall submit to the regulatory author-
ity with his application evidence of 
execution of a bond or undertaking 
which meets the requirements of this 
section. The Federal lessee protection 
bond is in addition to the performance 
bond required by a regulatory program. 
This section does not apply to permits 
or licenses for the use of the surface 
that do not convey to the permittee or 
licensee the right of transfer, sale or 
consent to other uses. 

(2) The bond shall be payable to the 
United States and, as applicable, the 
State for the use and benefit of the per-
mittee or lessee of the surface lands in-
volved. 

(3) The bond shall secure payment to 
the surface estate for any damage 
which the surface coal mining and rec-
lamation operation causes to the crops 
or tangible improvements of the per-
mittee or lessee of the surface lands. 

(4) The amount of the bond shall be 
determined either by the applicant and 
the Federal lessee or permittee or as 
determined in an action brought 
against the person conducting surface 
coal mining and reclamation oper-
ations or upon the bond in a court of 
competent jurisdiction. 
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