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due to or necessitated by USERRA-cov-
ered service, combined with the
months employed and the hours actu-
ally worked (or, for airline flight crew
employees, actually worked or paid),
meet the FMLA eligibility threshold of
12 months of employment and the
hours of service requirement. See
§§825.110(b)(2)(1) and (c)(2) and 825802(c).

(h) For further information on Fed-
eral antidiscrimination laws, including
Title VII and the ADA, individuals are
encouraged to contact the nearest of-
fice of the U.S. Equal Employment Op-
portunity Commission.

Subpart H—Special Rules Applica-
ble to Airline Flight Crew Em-
ployees

§825.800 Special rules for airline flight
crew employees, general.

(a) Certain special rules apply only to
airline flight crew employees as de-
fined in §825.102. These special rules af-
fect the hours of service requirement
for determining the eligibility of air-
line flight crew employees, the calcula-
tion of leave for those employees, and
the recordkeeping requirements for
employers of those employees, and are
issued pursuant to the Airline Flight
Crew  Technical Corrections Act
(AFCTCA), Public Law 111-119.

(b) Except as otherwise provided in
this subpart, FMLA leave for airline
flight crew employees is subject to the
requirements of the FMLA as set forth
in Part 825, Subparts A through E, and
G.

§825.801 Special rules for airline flight
crew employees, hours of service
requirement.

(a) An airline flight crew employee’s
eligibility for FMLA leave is to be de-
termined in accordance with §825.110
except that whether an airline flight
crew employee meets the hours of serv-
ice requirement is to be determined as
provided below.

(b) Except as provided in paragraph
(c) of this section, whether an airline
flight crew employee meets the hours
of service requirement is determined
by assessing the number of hours the
employee has worked or been paid over
the previous 12 months. An airline
flight crew employee will meet the

§825.801

hours of service requirement during
the previous 12-month period if he or
she has worked or been paid for not
less than 60 percent of the employee’s
applicable monthly guarantee and has
worked or been paid for not less than
504 hours.

(1) The applicable monthly guarantee
for an airline flight crew employee who
is not on reserve status is the min-
imum number of hours for which an
employer has agreed to schedule such
employee for any given month. The ap-
plicable monthly guarantee for an airline
flight crew employee who is on reserve
status is the number of hours for which
an employer has agreed to pay the em-
ployee for any given month.

(2) The hours an airline flight crew
employee has worked for purposes of
the hours of service requirement is the
employee’s duty hours during the pre-
vious 12-month period. The hours an
airline flight crew employee has been
paid is the number of hours for which
an employee received wages during the
previous 12-month period. The 504
hours do not include personal commute
time or time spent on vacation, med-
ical, or sick leave.

(c) An airline flight crew employee
returning from USERRA-covered serv-
ice shall be credited with the hours of
service that would have been performed
but for the period of absence from work
due to or necessitated by USERRA-cov-
ered service in determining the em-
ployee’s eligibility for FMLA-quali-
fying leave. Accordingly, an airline
flight crew employee re-employed fol-
lowing USERRA-covered service has
the hours that would have been worked
for or paid by the employer added to
any hours actually worked or paid dur-
ing the previous 12-month period to
meet the hours of service requirement.
In order to determine the hours that
would have been worked or paid during
the period of absence from work due to
or necessitated by USERRA-covered
service, the employee’s pre-service
work schedule can generally be used
for calculations.

(d) In the event an employer of air-
line flight crew employees does not
maintain an accurate record of hours
worked or hours paid, the employer has
the burden of showing that the em-
ployee has not worked or been paid for
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