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the employer may not request addi-
tional information from the employee.
However, if the qualifying exigency in-
volves meeting with a third party, the
employer may contact the individual
or entity with whom the employee is
meeting for purposes of verifying a
meeting or appointment schedule and
the nature of the meeting between the
employee and the specified individual
or entity. The employee’s permission is
not required in order to verify meet-
ings or appointments with third par-
ties, but no additional information
may be requested by the employer. An
employer also may contact an appro-
priate unit of the Department of De-
fense to request verification that a
military member is on covered active
duty or call to covered active duty sta-
tus (or has been notified of an impend-
ing call or order to covered active
duty); no additional information may
be requested and the employee’s per-
mission is not required.

§825.310 Certification for leave taken
to care for a covered servicemem-
ber (military caregiver leave).

(a) Required information from health
care provider. When leave is taken to
care for a covered servicemember with
a serious injury or illness, an employer
may require an employee to obtain a
certification completed by an author-
ized health care provider of the covered
servicemember. For purposes of leave
taken to care for a covered service-
member, any one of the following
health care providers may complete
such a certification:

(1) A United States Department of
Defense (‘‘DOD’”’) health care provider;

(2) A United States Department of
Veterans Affairs (‘“VA’) health care
provider;

(3) A DOD TRICARE network author-
ized private health care provider;

(4) A DOD non-network TRICARE au-
thorized private health care provider;
or

(56) Any health care provider as de-
fined in §825.125.

(b) If the authorized health care pro-
vider is unable to make certain mili-
tary-related determinations outlined
below, the authorized health care pro-
vider may rely on determinations from
an authorized DOD representative
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(such as a DOD Recovery Care Coordi-
nator) or an authorized VA representa-
tive. An employer may request that
the health care provider provide the
following information:

(1) The name, address, and appro-
priate contact information (telephone
number, fax number, and/or email ad-
dress) of the health care provider, the
type of medical practice, the medical
specialty, and whether the health care
provider is one of the following:

(i) A DOD health care provider;

(ii) A VA health care provider;

(iii) A DOD TRICARE network au-
thorized private health care provider;

(iv) A DOD non-network TRICARE
authorized private health care pro-
vider; or

(v) A health care provider as defined
in §825.125.

2) Whether the covered
servicemember’s injury or illness was
incurred in the line of duty on active
duty or, if not, whether the covered
servicemember’s injury or illness ex-
isted before the beginning of the
servicemember’s active duty and was
aggravated by service in the line of
duty on active duty;

(3) The approximate date on which
the serious injury or illness com-
menced, or was aggravated, and its
probable duration;

(4) A statement or description of ap-
propriate medical facts regarding the
covered servicemember’s health condi-
tion for which FMLA leave is re-
quested. The medical facts must be suf-
ficient to support the need for leave.

(i) In the case of a current member of
the Armed Forces, such medical facts
must include information on whether
the injury or illness may render the
covered servicemember medically unfit
to perform the duties of the
servicemember’s office, grade, rank, or
rating and whether the member is re-
ceiving medical treatment, recuper-
ation, or therapy.

(ii) In the case of a covered veteran,
such medical facts must include:

(A) Information on whether the vet-
eran is receiving medical treatment,
recuperation, or therapy for an injury
or illness that is the continuation of an
injury or illness that was incurred or
aggravated when the covered veteran
was a member of the Armed Forces and
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rendered the servicemember medically
unfit to perform the duties of the
servicemember’s office, grade, rank, or
rating; or

(B) Information on whether the vet-
eran is receiving medical treatment,
recuperation, or therapy for an injury
or illness that is a physical or mental
condition for which the covered vet-
eran has received a U.S. Department of
Veterans Affairs Service-Related Dis-
ability Rating (VASRD) of 50 percent
or greater, and that such VASRD rat-
ing is based, in whole or in part, on the
condition precipitating the need for
military caregiver leave; or

(C) Information on whether the vet-
eran is receiving medical treatment,
recuperation, or therapy for an injury
or illness that is a physical or mental
condition that substantially impairs
the covered veteran’s ability to secure
or follow a substantially gainful occu-
pation by reason of a disability or dis-
abilities related to military service, or
would do so absent treatment; or

(D) Documentation of enrollment in
the Department of Veterans Affairs
Program of Comprehensive Assistance
for Family Caregivers.

(5) Information sufficient to establish
that the covered servicemember is in
need of care, as described in §825.124,
and whether the covered servicemem-
ber will need care for a single contin-
uous period of time, including any time
for treatment and recovery, and an es-
timate as to the beginning and ending
dates for this period of time;

(6) If an employee requests leave on
an intermittent or reduced schedule
basis for planned medical treatment
appointments for the covered service-
member, whether there is a medical ne-
cessity for the covered servicemember
to have such periodic care and an esti-
mate of the treatment schedule of such
appointments;

(7) If an employee requests leave on
an intermittent or reduced schedule
basis to care for a covered servicemem-
ber other than for planned medical
treatment (e.g., episodic flare-ups of a
medical condition), whether there is a
medical necessity for the covered serv-
icemember to have such periodic care,
which can include assisting in the cov-
ered servicemember’s recovery, and an
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estimate of the frequency and duration
of the periodic care.

(¢) Required information from employee
and/or covered servicemember. In addi-
tion to the information that may be re-
quested under §825.310(b), an employer
may also request that such certifi-
cation set forth the following informa-
tion provided by an employee and/or
covered servicemember:

(1) The name and address of the em-
ployer of the employee requesting
leave to care for a covered servicemem-
ber, the name of the employee request-
ing such leave, and the name of the
covered servicemember for whom the
employee is requesting leave to care;

(2) The relationship of the employee
to the covered servicemember for
whom the employee is requesting leave
to care;

(3) Whether the covered servicemem-
ber is a current member of the Armed

Forces, the National Guard or Re-
serves, and the covered
servicemember’s military branch,

rank, and current unit assignment;

(4) Whether the covered servicemem-
ber is assigned to a military medical
facility as an outpatient or to a unit
established for the purpose of providing
command and control of members of
the Armed Forces receiving medical
care as outpatients (such as a medical
hold or warrior transition unit), and
the name of the medical treatment fa-
cility or unit;

(6) Whether the covered servicemem-
ber is on the temporary disability re-
tired list;

(6) Whether the covered servicemem-
ber is a veteran, the date of separation
from military service, and whether the
separation was other than dishonor-
able. The employer may require the
employee to provide documentation
issued by the military which indicates
that the covered servicemember is a
veteran, the date of separation, and
that the separation is other than dis-
honorable. Where an employer requires
such documentation, an employee may
provide a copy of the veteran’s Certifi-
cate of Release or Discharge from Ac-
tive Duty issued by the U.S. Depart-
ment of Defense (DD Form 214) or other
proof of veteran status. See
§825.127(c)(2).
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(7) A description of the care to be
provided to the covered servicemember
and an estimate of the leave needed to
provide the care.

(d) DOL has developed optional forms
(WH-385, WH-385-V) for employees’ use
in obtaining certification that meets
FMLA’s certification requirements,
which may be obtained from local of-
fices of the Wage and Hour Division or
on the Internet at www.dol.gov/whd.
These optional forms reflect certifi-
cation requirements so as to permit
the employee to furnish appropriate in-
formation to support his or her request
for leave to care for a covered service-
member with a serious injury or ill-
ness. WH-385, WH-385-V, or another
form containing the same basic infor-
mation, may be used by the employer;
however, no information may be re-
quired beyond that specified in this
section. In all instances the informa-
tion on the certification must relate
only to the serious injury or illness for
which the current need for leave exists.
An employer may seek authentication
and/or clarification of the certification
under §825.307. Second and third opin-
ions under §825.307 are not permitted
for leave to care for a covered service-
member when the certification has
been completed by one of the types of
health care providers identified in
§825.310(a)(1)-(4). However, second and
third opinions under §825.307 are per-
mitted when the certification has been
completed by a health care provider as
defined in §825.125 that is not one of
the types identified in §825.310(a)(1)-(4).
Additionally, recertifications under
§825.308 are not permitted for leave to
care for a covered servicemember. An
employer may require an employee to
provide confirmation of covered family
relationship to the seriously injured or
ill servicemember pursuant to
§825.122(k) of the FMLA.

(e) An employer requiring an em-
ployee to submit a certification for
leave to care for a covered servicemem-
ber must accept as sufficient certifi-
cation, in lieu of the Department’s op-
tional certification forms (WH-385) or
an employer’s own certification form,
invitational travel orders (ITOs) or in-
vitational travel authorizations (ITAs)
issued to any family member to join an
injured or ill servicemember at his or
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her bedside. An ITO or ITA is sufficient
certification for the duration of time
specified in the ITO or ITA. During
that time period, an eligible employee
may take leave to care for the covered
servicemember in a continuous block
of time or on an intermittent basis. An
eligible employee who provides an ITO
or ITA to support his or her request for
leave may not be required to provide
any additional or separate certification
that leave taken on an intermittent
basis during the period of time speci-
fied in the ITO or ITA is medically nec-
essary. An ITO or ITA is sufficient cer-
tification for an employee entitled to
take FMLA leave to care for a covered
servicemember regardless of whether
the employee is named in the order or
authorization.

(1) If an employee will need leave to
care for a covered servicemember be-
yond the expiration date specified in an
ITO or ITA, an employer may request
that the employee have one of the au-
thorized health care providers listed
under §825.310(a) complete the DOL op-
tional certification form (WH-385) or
an employer’s own form, as requisite
certification for the remainder of the
employee’s necessary leave period.

(2) An employer may seek authen-
tication and clarification of the ITO or
ITA under §825.307. An employer may
not utilize the second or third opinion
process outlined in §825.307 or the re-
certification process under §825.308 dur-
ing the period of time in which leave is
supported by an ITO or ITA.

(3) An employer may require an em-
ployee to provide confirmation of cov-
ered family relationship to the seri-
ously injured or ill servicemember pur-
suant to §825.122(k) when an employee
supports his or her request for FMLA
leave with a copy of an ITO or ITA.

(f) An employer requiring an em-
ployee to submit a certification for
leave to care for a covered servicemem-
ber must accept as sufficient certifi-
cation of the servicemember’s serious
injury or illness documentation indi-
cating the servicemember’s enrollment
in the Department of Veterans Affairs
Program of Comprehensive Assistance
for Family Caregivers. Such docu-
mentation is sufficient certification of
the servicemember’s serious injury or
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illness to support the employee’s re-
quest for military caregiver leave re-
gardless of whether the employee is the
named caregiver in the enrollment doc-
umentation.

(1) An employer may seek authen-
tication and clarification of the docu-
mentation indicating the
servicemember’s enrollment in the De-
partment of Veterans Affairs Program
of Comprehensive Assistance for Fam-
ily Caregivers under §825.307. An em-
ployer may not utilize the second or
third opinion process outlined in
§825.307 or the recertification process
under §825.308 when the
servicemember’s serious injury or ill-
ness is shown by documentation of en-
rollment in this program.

(2) An employer may require an em-
ployee to provide confirmation of cov-
ered family relationship to the seri-
ously injured or ill servicemember pur-
suant to §825.122(k) when an employee
supports his or her request for FMLA
leave with a copy of such enrollment
documentation. An employer may also
require an employee to provide docu-
mentation, such as a veteran’s Form
DD-214, showing that the discharge was
other than dishonorable and the date of
the veteran’s discharge.

(g) Where medical certification is re-
quested by an employer, an employee
may not be held liable for administra-
tive delays in the issuance of military
documents, despite the employee’s dili-
gent, good-faith efforts to obtain such
documents. See §825.305(b). In all in-
stances in which certification is re-
quested, it is the employee’s responsi-
bility to provide the employer with
complete and sufficient certification
and failure to do so may result in the
denial of FMLA leave. See §825.305(d).

§825.311 Intent to return to work.

(a) An employer may require an em-
ployee on FMLA leave to report peri-
odically on the employee’s status and
intent to return to work. The employ-
er’s policy regarding such reports may
not be discriminatory and must take
into account all of the relevant facts
and circumstances related to the indi-
vidual employee’s leave situation.

(b) If an employee gives unequivocal
notice of intent not to return to work,
the employer’s obligations under
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FMLA to maintain health benefits
(subject to COBRA requirements) and
to restore the employee cease. How-
ever, these obligations continue if an
employee indicates he or she may be
unable to return to work but expresses
a continuing desire to do so.

(c) It may be necessary for an em-
ployee to take more leave than origi-
nally anticipated. Conversely, an em-
ployee may discover after beginning
leave that the circumstances have
changed and the amount of leave origi-
nally anticipated is no longer nec-
essary. An employee may not be re-
quired to take more FMLA leave than
necessary to resolve the circumstance
that precipitated the need for leave. In
both of these situations, the employer
may require that the employee provide
the employer reasonable notice (i.e.,
within two business days) of the
changed circumstances where foresee-
able. The employer may also obtain in-
formation on such changed cir-
cumstances through requested status
reports.
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(a) As a condition of restoring an em-
ployee whose FMLA leave was occa-
sioned by the employee’s own serious
health condition that made the em-
ployee unable to perform the employ-
ee’s job, an employer may have a uni-
formly-applied policy or practice that
requires all similarly-situated employ-
ees (i.e., same occupation, same serious
health condition) who take leave for
such conditions to obtain and present
certification from the employee’s
health care provider that the employee
is able to resume work. The employee
has the same obligations to participate
and cooperate (including providing a
complete and sufficient certification or
providing sufficient authorization to
the health care provider to provide the
information directly to the employer)
in the fitness-for-duty certification
process as in the initial certification
process. See §825.305(d).

(b) An employer may seek a fitness-
for-duty certification only with regard
to the particular health condition that
caused the employee’s need for FMLA

Fitness-for-duty certification.
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