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alternative position in order to dis-
courage the employee from taking
leave or otherwise work a hardship on
the employee. For example, a white
collar employee may not be assigned to
perform laborer’s work; an employee
working the day shift may not be reas-
signed to the graveyard shift; an em-
ployee working in the headquarters fa-
cility may not be reassigned to a
branch a significant distance away
from the employee’s normal job loca-
tion. Any such attempt on the part of
the employer to make such a transfer
will be held to be contrary to the pro-
hibited acts of the FMLA.

(e) Reinstatement of employee. When an
employee who is taking leave intermit-
tently or on a reduced leave schedule
and has been transferred to an alter-
native position no longer needs to con-
tinue on leave and is able to return to
full-time work, the employee must be
placed in the same or equivalent job as
the job he or she left when the leave
commenced. An employee may not be
required to take more leave than nec-
essary to address the circumstance
that precipitated the need for leave.

§825.205 Increments of FMLA leave
for intermittent or reduced sched-
ule leave.

(a) Minimum increment. (1) When an
employee takes FMLA leave on an
intermittent or reduced leave schedule
basis, the employer must account for
the leave using an increment no great-
er than the shortest period of time that
the employer uses to account for use of
other forms of leave provided that it is
not greater than one hour and provided
further that an employee’s FMLA leave
entitlement may not be reduced by
more than the amount of leave actu-
ally taken. An employer may not re-
quire an employee to take more leave
than is necessary to address the cir-
cumstances that precipitated the need
for the leave, provided that the leave is
counted using the shortest increment
of leave used to account for any other
type of leave. See also §825.205(a)(2) for
the physical impossibility exception,
§§825.600 and 825.601 for special rules
applicable to employees of schools, and
§825.802 for special rules applicable to
airline flight crew employees. If an em-
ployer uses different increments to ac-
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count for different types of leave, the
employer must account for FMLA
leave in the smallest increment used to
account for any other type of leave.
For example, if an employer accounts
for the use of annual leave in incre-
ments of one hour and the use of sick
leave in increments of one-half hour,
then FMLA leave use must be ac-
counted for using increments no larger
than one-half hour. If an employer ac-
counts for use of leave in varying in-
crements at different times of the day
or shift, the employer may also ac-
count for FMLA leave in varying incre-
ments, provided that the increment
used for FMLA leave is no greater than
the smallest increment used for any
other type of leave during the period in
which the FMLA leave is taken. If an
employer accounts for other forms of
leave use in increments greater than
one hour, the employer must account
for FMLA leave use in increments no
greater than one hour. An employer
may account for FMLA leave in short-
er increments than used for other
forms of leave. For example, an em-
ployer that accounts for other forms of
leave in one hour increments may ac-
count for FMLA leave in a shorter in-
crement when the employee arrives at
work several minutes late, and the em-
ployer wants the employee to begin
work immediately. Such accounting
for FMLA leave will not alter the in-
crement considered to be the shortest
period used to account for other forms
of leave or the use of FMLA leave in
other circumstances. In all cases, em-
ployees may not be charged FMLA
leave for periods during which they are
working.

(2) Where it is physically impossible
for an employee using intermittent
leave or working a reduced leave sched-
ule to commence or end work mid-way
through a shift, such as where a flight
attendant or a railroad conductor is
scheduled to work aboard an airplane
or train, or a laboratory employee is
unable to enter or leave a sealed ‘‘clean
room’” during a certain period of time
and no equivalent position is available,
the entire period that the employee is
forced to be absent is designated as
FMLA leave and counts against the
employee’s FMLA entitlement. The pe-
riod of the physical impossibility is
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limited to the period during which the
employer is unable to permit the em-
ployee to work prior to a period of
FMLA leave or return the employee to
the same or equivalent position due to
the physical impossibility after a pe-
riod of FMLA leave. See §825.214.

(b) Calculation of leave. (1) When an
employee takes leave on an intermit-
tent or reduced leave schedule, only
the amount of leave actually taken
may be counted toward the employee’s
leave entitlement. The actual work-
week is the basis of leave entitlement.
Therefore, if an employee who would
otherwise work 40 hours a week takes
off eight hours, the employee would use
one-fifth (¥5) of a week of FMLA leave.
Similarly, if a full-time employee who
would otherwise work eight hour days
works four-hour days under a reduced
leave schedule, the employee would use
one-half (Y2) week of FMLA leave.
Where an employee works a part-time
schedule or variable hours, the amount
of FMLA leave that an employee uses
is determined on a pro rata or propor-
tional basis. If an employee who would
otherwise work 30 hours per week, but
works only 20 hours a week under a re-
duced leave schedule, the employee’s 10
hours of leave would constitute one-
third (¥5) of a week of FMLA leave for
each week the employee works the re-
duced leave schedule. An employer
may convert these fractions to their
hourly equivalent so long as the con-
version equitably reflects the employ-
ee’s total normally scheduled hours.
An employee does not accrue FMLA-
protected leave at any particular hour-
ly rate. An eligible employee is enti-
tled to up to a total of 12 workweeks of
leave, or 26 workweeks in the case of
military caregiver leave, and the total
number of hours contained in those
workweeks is necessarily dependent on
the specific hours the employee would
have worked but for the use of leave.
See also §§825.601 and 825.602, special
rules for schools and §825.802, special
rules for airline flight crew employees.

(2) If an employer has made a perma-
nent or long-term change in the em-
ployee’s schedule (for reasons other
than FMLA, and prior to the notice of
need for FMLA leave), the hours
worked under the new schedule are to
be used for making this calculation.
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(3) If an employee’s schedule varies
from week to week to such an extent
that an employer is unable to deter-
mine with any certainty how many
hours the employee would otherwise
have worked (but for the taking of
FMLA leave), a weekly average of the
hours scheduled over the 12 months
prior to the beginning of the leave pe-
riod (including any hours for which the
employee took leave of any type) would
be used for calculating the employee’s
leave entitlement.

(c) Owvertime. If an employee would
normally be required to work overtime,
but is unable to do so because of a
FMLA-qualifying reason that limits
the employee’s ability to work over-
time, the hours which the employee
would have been required to work may
be counted against the employee’s
FMLA entitlement. In such a case, the
employee is using intermittent or re-
duced schedule leave. For example, if
an employee would normally be re-
quired to work for 48 hours in a par-
ticular week, but due to a serious
health condition the employee is un-
able to work more than 40 hours that
week, the employee would utilize eight
hours of FMLA-protected leave out of
the 48-hour workweek, or one-sixth (%)
of a week of FMLA leave. Voluntary
overtime hours that an employee does
not work due to an FMLA-qualifying
reason may not be counted against the
employee’s FMLA leave entitlement.

§825.206 Interaction with the FLSA.

(a) Leave taken under FMLA may be
unpaid. If an employee is otherwise ex-
empt from minimum wage and over-
time requirements of the Fair Labor
Standards Act (FLSA) as a salaried ex-
ecutive, administrative, professional,
or computer employee (under regula-
tions issued by the Secretary, 29 CFR
part 541), providing unpaid FMLA-
qualifying leave to such an employee
will not cause the employee to lose the
FLSA exemption. See 29 CFR
541.602(b)(7). This means that under
regulations currently in effect, where
an employee meets the specified duties
test, is paid on a salary basis, and is
paid a salary of at least the amount
specified in the regulations, the em-
ployer may make deductions from the
employee’s salary for any hours taken
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