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§825.201

method be implemented in order to
avoid the Act’s leave requirements.

(2) An exception to this required uni-
formity would apply in the case of a
multi-State employer who has eligible
employees in a State which has a fam-
ily and medical leave statute. The
State may require a single method of
determining the period during which
use of the leave entitlement is meas-
ured. This method may conflict with
the method chosen by the employer to
determine any 12 months for purposes
of the Federal statute. The employer
may comply with the State provision
for all employees employed within that
State, and uniformly use another
method provided by this regulation for
the leave entitlements described in
paragraph (a) for all other employees.

(e) If an employer fails to select one
of the options in paragraph (b) of this
section for measuring the 12-month pe-
riod for the leave entitlements de-
scribed in paragraph (a), the option
that provides the most beneficial out-
come for the employee will be used.
The employer may subsequently select
an option only by providing the 60-day
notice to all employees of the option
the employer intends to implement.
During the running of the 60-day period
any other employee who needs FMLA
leave may use the option providing the
most beneficial outcome to that em-
ployee. At the conclusion of the 60-day
period the employer may implement
the selected option.

(f) An eligible employee’s FMLA
leave entitlement is limited to a total
of 26 workweeks of leave during a sin-
gle 12-month period to care for a cov-
ered servicemember with a serious in-
jury or illness. An employer shall de-
termine the single 12-month period in
which the 26-weeks-of-leave-entitle-
ment described in this paragraph oc-
curs using the 12-month period meas-
ured forward from the date an employ-
ee’s first FMLA leave to care for the
covered servicemember begins. See
§825.127(e)(1).

(g) During the single 12-month period
described in paragraph (f), an eligible
employee’s FMLA leave entitlement is
limited to a combined total of 26 work-
weeks of FMLA leave for any quali-
fying reason. See §825.127(e)(3).
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(h) For purposes of determining the
amount of leave used by an employee,
the fact that a holiday may occur with-
in the week taken as FMLA leave has
no effect; the week is counted as a
week of FMLA leave. However, if an
employee is using FMLA leave in in-
crements of less than one week, the
holiday will not count against the em-
ployee’s FMLA entitlement unless the
employee was otherwise scheduled and
expected to work during the holiday.
Similarly, if for some reason the em-
ployer’s business activity has tempo-
rarily ceased and employees generally
are not expected to report for work for
one or more weeks (e.g., a school clos-
ing two weeks for the Christmas/New
Year holiday or the summer vacation
or an employer closing the plant for re-
tooling or repairs), the days the em-
ployer’s activities have ceased do not
count against the employee’s FMLA
leave entitlement. Methods for deter-
mining an employee’s 12-week leave en-
titlement are also described in §825.205.
See §825.802 for special calculation of
leave rules applicable to airline flight
crew employees.

§825.201 Leave to care for a parent.

(a) General rule. An eligible employee
is entitled to FMLA leave if needed to
care for the employee’s parent with a
serious health condition. Care for par-
ents-in-law is not covered by the
FMLA. See §825.122(c) for definition of
parent.

(b) Same employer limitation. Spouses
who are eligible for FMLA leave and
are employed by the same covered em-
ployer may be limited to a combined
total of 12 weeks of leave during any
12-month period if the leave is taken to
care for the employee’s parent with a
serious health condition, for the birth
of the employee’s son or daughter or to
care for the child after the birth, or for
placement of a son or daughter with
the employee for adoption or foster
care or to care for the child after place-
ment. This limitation on the total
weeks of leave applies to leave taken
for the reasons specified as long as the
spouses are employed by the same em-
ployer. It would apply, for example,
even though the spouses are employed
at two different worksites of an em-
ployer located more than 75 miles from
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each other, or by two different oper-
ating divisions of the same company.
On the other hand, if one spouse is in-
eligible for FMLA leave, the other
spouse would be entitled to a full 12
weeks of FMLA leave. Where the
spouses both use a portion of the total
12-week FMLA leave entitlement for
either the birth of a child, for place-
ment for adoption or foster care, or to
care for a parent, the spouses would
each be entitled to the difference be-
tween the amount he or she has taken
individually and 12 weeks for FMLA
leave for other purposes. For example,
if each spouse took six weeks of leave
to care for a parent, each could use an
additional six weeks due to his or her
own serious health condition or to care
for a child with a serious health condi-
tion. See also §825.127(d).

[78 FR 8902, Feb. 6, 2013, as amended at 80 FR
10001, Feb. 25, 2015]

§825.202 Intermittent leave or reduced
leave schedule.

(a) Definition. FMLA leave may be
taken intermittently or on a reduced
leave schedule under certain cir-
cumstances. Intermittent leave is FMLA
leave taken in separate blocks of time
due to a single qualifying reason. A re-
duced leave schedule is a leave schedule
that reduces an employee’s usual num-
ber of working hours per workweek, or
hours per workday. A reduced leave
schedule is a change in the employee’s
schedule for a period of time, normally
from full-time to part-time.

(b) Medical mnecessity. For intermit-
tent leave or leave on a reduced leave
schedule taken because of one’s own se-
rious health condition, to care for a
spouse, parent, son, or daughter with a
serious health condition, or to care for
a covered servicemember with a seri-
ous injury or illness, there must be a
medical need for leave and it must be
that such medical need can be best ac-
commodated through an intermittent
or reduced leave schedule. The treat-
ment regimen and other information
described in the certification of a seri-
ous health condition and in the certifi-
cation of a serious injury or illness, if
required by the employer, addresses
the medical necessity of intermittent
leave or leave on a reduced leave sched-
ule. See §§825.306, 825.310. L.eave may be
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taken intermittently or on a reduced
leave schedule when medically nec-
essary for planned and/or unanticipated
medical treatment of a serious health
condition or of a covered
servicemember’s serious injury or ill-
ness, or for recovery from treatment or
recovery from a serious health condi-
tion or a covered servicemember’s seri-
ous injury or illness. It may also be
taken to provide care or psychological
comfort to a covered family member
with a serious health condition or a
covered servicemember with a serious
injury or illness.

(1) Intermittent leave may be taken
for a serious health condition of a
spouse, parent, son, or daughter, for
the employee’s own serious health con-
dition, or a serious injury or illness of
a covered servicemember which re-
quires treatment by a health care pro-
vider periodically, rather than for one
continuous period of time, and may in-
clude leave of periods from an hour or
more to several weeks. HExamples of
intermittent leave would include leave
taken on an occasional basis for med-
ical appointments, or leave taken sev-
eral days at a time spread over a period
of six months, such as for chemo-
therapy. A pregnant employee may
take leave intermittently for prenatal
examinations or for her own condition,
such as for periods of severe morning
sickness. An example of an employee
taking leave on a reduced leave sched-
ule is an employee who is recovering
from a serious health condition and is
not strong enough to work a full-time
schedule.

(2) Intermittent or reduced schedule
leave may be taken for absences where
the employee or family member is in-
capacitated or unable to perform the
essential functions of the position be-
cause of a chronic serious health condi-
tion or a serious injury or illness of a
covered servicemember, even if he or
she does not receive treatment by a
health care provider. See §§825.113 and
825.1217.

(c) Birth or placement. When leave is
taken after the birth of a healthy child
or placement of a healthy child for
adoption or foster care, an employee
may take leave intermittently or on a
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