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(such as the Americans with Disabil-
ities Act), and State law. Transfer to
an alternative position may include al-
tering an existing job to better accom-
modate the employee’s need for inter-
mittent or reduced leave. The employ-
er’s agreement is not required for
intermittent leave required by the seri-
ous health condition of the expectant
mother or newborn child. See
§§825.202—825.205 for general rules gov-
erning the use of intermittent and re-
duced schedule leave. See §825.121 for
rules governing leave for adoption or
foster care. See §825.601 for special rules
applicable to instructional employees
of schools. See §825.802 for special rules
applicable to airline flight crew em-
ployees.

[78 FR 8902, Feb. 6, 2013, as amended at 80 FR
10000, Feb. 25, 2015]

§825.121 Leave for adoption or foster
care.

(a) General rules. Eligible employees
are entitled to FMLA leave for place-
ment with the employee of a son or
daughter for adoption or foster care as
follows:

(1) Employees may take FMLA leave
before the actual placement or adop-
tion of a child if an absence from work
is required for the placement for adop-
tion or foster care to proceed. For ex-
ample, the employee may be required
to attend counseling sessions, appear
in court, consult with his or her attor-
ney or the doctor(s) representing the
birth parent, submit to a physical ex-
amination, or travel to another coun-
try to complete an adoption. The
source of an adopted child (e.g., wheth-
er from a licensed placement agency or
otherwise) is not a factor in deter-
mining eligibility for leave for this
purpose.

(2) An employee’s entitlement to
leave for adoption or foster care ex-
pires at the end of the 12-month period
beginning on the date of the place-
ment. If state law allows, or the em-
ployer permits, leave for adoption or
foster care to be taken beyond this pe-
riod, such leave will not qualify as
FMLA leave. See §825.701 regarding
non-FMLA leave which may be avail-
able under applicable State laws. Under
this section, the employee is entitled
to FMLA leave even if the adopted or
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foster child does not have a serious
health condition.

(3) Spouses who are eligible for
FMLA leave and are employed by the
same covered employer may be limited
to a combined total of 12 weeks of leave
during any 12-month period if the leave
is taken for the placement of the em-
ployee’s son or daughter or to care for
the child after placement, for the birth
of the employee’s son or daughter or to
care for the child after birth, or to care
for the employee’s parent with a seri-
ous health condition. This limitation
on the total weeks of leave applies to
leave taken for the reasons specified as
long as the spouses are employed by
the same employer. It would apply, for
example, even though the spouses are
employed at two different worksites of
an employer located more than 75
miles from each other, or by two dif-
ferent operating divisions of the same
company. On the other hand, if one
spouse is ineligible for FMLA leave,
the other spouse would be entitled to a
full 12 weeks of FMLA leave. Where
spouses both use a portion of the total
12-week FMLA leave entitlement for
either the birth of a child, for place-
ment for adoption or foster care, or to
care for a parent, the spouses would
each be entitled to the difference be-
tween the amount he or she has taken
individually and 12 weeks for FMLA
leave for other purposes. For example,
if each spouse took six weeks of leave
to care for a healthy, newly placed
child, each could use an additional six
weeks due to his or her own serious
health condition or to care for a child
with a serious health condition.

(4) An eligible employee is entitled to
FMLA leave in order to care for an
adopted or foster child with a serious
health condition if the requirements of
§§825.113 through 825.115 and 825.122(d)
are met. Thus, spouses may each take
12 weeks of FMLA leave if needed to
care for an adopted or foster child with
a serious health condition, even if both
are employed by the same employer,
provided they have not exhausted their
entitlements during the applicable 12-
month FMLA leave period.

(b) Use of intermittent and reduced
schedule leave. An eligible employee
may use intermittent or reduced sched-
ule leave after the placement of a
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§825.122

healthy child for adoption or foster
care only if the employer agrees. Thus,
for example, the employer and em-
ployee may agree to a part-time work
schedule after the placement for bond-
ing purposes. If the employer agrees to
permit intermittent or reduced sched-
ule leave for the placement for adop-
tion or foster care, the employer may
require the employee to transfer tem-
porarily, during the period the inter-
mittent or reduced leave schedule is re-
quired, to an available alternative po-
sition for which the employee is quali-
fied and which better accommodates
recurring periods of leave than does the
employee’s regular position. Transfer
to an alternative position may require
compliance with any applicable collec-
tive bargaining agreement, federal law
(such as the Americans with Disabil-
ities Act), and State law. Transfer to
an alternative position may include al-
tering an existing job to better accom-
modate the employee’s need for inter-
mittent or reduced leave. The employ-
er’s agreement is not required for
intermittent leave required by the seri-
ous health condition of the adopted or
foster child. See §§825.202-825.205 for
general rules governing the use of
intermittent and reduced schedule
leave. See §825.120 for general rules gov-
erning leave for pregnancy and birth of
a child. See §825.601 for special rules ap-
plicable to instructional employees of
schools. See §825.802 for special rules
applicable to airline flight crew em-
ployees.

[78 FR 8902, Feb. 6, 2013, as amended at 80 FR
10000, Feb. 25, 2015]

§825.122 Definitions of covered serv-
icemember, spouse, parent, son or
daughter, next of kin of a covered
servicemember, adoption, foster
care, son or daughter on covered
active duty or call to covered active
duty status, son or daughter of a
covered servicemember, and parent
of a covered servicemember.

(a) Covered servicemember means: (1)
A current member of the Armed
Forces, including a member of the Na-
tional Guard or Reserves, who is under-
going medical treatment, recuperation
or therapy, is otherwise in outpatient
status, or is otherwise on the tem-
porary disability retired list, for a seri-
ous injury or illness; or
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(2) A covered veteran who is under-
going medical treatment, recuperation,
or therapy for a serious injury or ill-
ness. Covered veteran means an indi-
vidual who was a member of the Armed
Forces (including a member of the Na-
tional Guard or Reserves), and was dis-
charged or released under conditions
other than dishonorable at any time
during the five-year period prior to the
first date the eligible employee takes
FMLA leave to care for the covered
veteran. See §825.127(b)(2).

(b) Spouse, as defined in the statute,
means a husband or wife. For purposes
of this definition, husband or wife re-
fers to the other person with whom an
individual entered into marriage as de-
fined or recognized under state law for
purposes of marriage in the State in
which the marriage was entered into
or, in the case of a marriage entered
into outside of any State, if the mar-
riage is valid in the place where en-
tered into and could have been entered
into in at least one State. This defini-
tion includes an individual in a same-
sex or common law marriage that ei-
ther:

(1) Was entered into in a State that
recognizes such marriages; or

(2) If entered into outside of any
State, is valid in the place where en-
tered into and could have been entered
into in at least one State.

(c) Parent. Parent means a biological,
adoptive, step or foster father or moth-
er, or any other individual who stood
in loco parentis to the employee when
the employee was a son or daughter as
defined in paragraph (d) of this section.
This term does not include parents ‘‘in
law.”

(d) Son or daughter. For purposes of
FMLA leave taken for birth or adop-
tion, or to care for a family member
with a serious health condition, son or
daughter means a biological, adopted,
or foster child, a stepchild, a legal
ward, or a child of a person standing in
loco parentis, who is either under age
18, or age 18 or older and ‘‘incapable of
self-care because of a mental or phys-
ical disability’’ at the time that FMLA
leave is to commence.

(1) Incapable of self-care means that
the individual requires active assist-
ance or supervision to provide daily

840



		Superintendent of Documents
	2024-01-23T07:21:51-0500
	Government Publishing Office, Washington, DC 20401
	Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




