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an exemption from the overtime provi-
sions of section 7(a) of the Act. It is not 
an exemption from the requirements of 
any other law that regulates employ-
ment practices, including the stand-
ards that are used to select individuals 
for employment. An employer creating 
a remedial education program pursuant 
to section 7(q) should be mindful not to 
violate other applicable requirements. 
See, for example, title VII of the Civil 
Rights Act of 1964, as amended, 42 
U.S.C. 2000e et seq.; Executive Order 
11246, as amended, 3 CFR part 339 (1964– 
1965 Compilation), reprinted in 42 U.S.C. 
2000e note; the Rehabilitation Act of 
1973, as amended, 29 U.S.C. 701 et seq.; 
and the Uniform Guidelines on Em-
ployee Selection Procedures published 
at 41 CFR part 60–3. 

[56 FR 61101, Nov. 29, 1991] 
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SOURCE: 35 FR 5856, Apr. 9, 1970, unless oth-
erwise noted. 

Subpart A—General 
INTRODUCTORY 

§ 779.0 Purpose of interpretative bul-
letin. 

It is the purpose of this part to pro-
vide an official statement of the views 
of the Department of Labor with re-
spect to the application and meaning of 
those provisions of the Fair Labor 
Standards Act, hereinafter referred to 
as the Act, which govern rights and ob-
ligations of employees and employers 
in the various enterprises in which re-
tail sales of goods or services are made. 
The application of the Act to employ-
ment in such enterprises was greatly 
broadened by amendments effective 
September 3, 1961. The Act’s applica-
tion was extended to employment in 
additional retail and service enter-
prises by the Fair Labor Standards 
Amendments of 1966, effective Feb-
ruary 1, 1967. Under the amended Act, 
there are many employees employed by 
retail or service establishments and in 
enterprises having such establishments 
engaged in the retail selling of goods or 
services who must be employed in com-
pliance with its provisions. It is an ob-
jective of this part to make available 
in one place, for the guidance of those 
who may be concerned with the provi-
sions of the law, the official interpreta-
tions of these provisions by which the 
Department of Labor will be guided in 
carrying out its responsibilities under 
the Act. 

§ 779.1 General scope of the Act. 
The Fair Labor Standards Act of 1938, 

as amended, is a Federal statute of 
general application which establishes 
minimum wage, maximum hours, over-
time pay, equal pay, and child labor re-
quirements that apply as provided in 
the Act. Employers and employees in 
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enterprises in which retail sales of 
goods or services are made need to 
know how the Act applies to employ-
ment in these enterprises so that they 
may understand their rights and obli-
gations under the law. All employees 
whose employment has the relation-
ship to interstate or foreign commerce 
which the Act specifies are subject to 
the prescribed labor standards unless 
specifically exempted from them. Em-
ployers having such employees are re-
quired to comply with the Act’s provi-
sions in this regard and with specified 
recordkeeping requirements contained 
in Part 516 of this chapter. The law au-
thorizes the Department of Labor to 
investigate for compliance and, in the 
event of violations, to supervise the 
payment of unpaid minimum wages or 
unpaid overtime compensation owing 
to any employee. The law also provides 
for enforcement in the courts. 

§ 779.2 Previous and new coverage. 
Under the Act as amended in 1966, an 

employer may have some employees 
subject to its minimum wages, max-
imum hours, overtime pay, equal pay, 
or child labor provisions who would be 
covered by such provisions under the 
prior law even if the amendments had 
not been enacted, and other employees 
whose coverage under such provisions 
was provided for the first time by the 
1966 amendments. As explained in sub-
parts B and C such provisions of the 
amended Act may apply to an em-
ployee by reason of the activities in 
which he is individually engaged, or be-
cause he is employed in an enterprise 
whose activities satisfy the conditions 
prescribed in the law prior to the 
amendments. On the other hand, such 
provisions of the amended Act may 
apply to an employee solely because he 
is employed in an enterprise whose ac-
tivities satisfy only the conditions pro-
vided in the Act as it was amended in 
1966. Previously covered employment 
in retail and service enterprise is sub-
ject to different monetary standards 
than newly covered employment in 
such enterprises until February 1, 1971. 
On and after that date, every such em-
ployee subject to the minimum wage 
provisions will be entitled to not less 
than $1.60 an hour. However, beginning 
February 1, 1969, every such employee 

subject to the overtime provisions is 
entitled to overtime pay for all hours 
worked in excess of 40 in a workweek 
at a rate not less than one and one-half 
times his regular rate of pay. During 
the period for which different min-
imum wage provisions were made ap-
plicable, beginning with the effective 
date of the 1966 amendments on Feb-
ruary 1, 1967, and ending on January 31, 
1971, a lower minimum wage rate is au-
thorized for employees in employment 
brought under the minimum wage pro-
visions of the Act for the first time by 
the amendments than for those subject 
to the minimum wage provisions under 
the prior Act. Also, in the period begin-
ning with the effective date of the 
amendments and ending on January 31, 
1969, employees in employment brought 
under the overtime pay provisions for 
the first time by the amendments 
could be employed for a longer work-
week without overtime pay, as speci-
fied in the Act. Accordingly, employers 
who do not wish to pay aIl covered em-
ployees for employment during such 
periods the minimum wages and over-
time pay required for employment cov-
ered under the prior provisions will 
need to identify those employees who 
are covered under the prior provisions 
and those who are covered under the 
new provisions when wages are com-
puted and paid under the Act. 

§ 779.3 Pay standards for employees 
subject to previous coverage of the 
Act. 

Before the 1966 amendments, the Act 
applied, as it still applies, to employees 
individually engaged in interstate or 
foreign commerce or in the production 
of goods for such commerce, and to em-
ployees in certain enterprises, includ-
ing enterprises in which retail sales of 
goods or services are made. The tests 
by which coverage based on the em-
ployee’s individual activities is deter-
mined were not changed by the 1966 
amendments and are described in sub-
part B of this part. An employee in an 
enterprise whose activities satisfy the 
conditions prescribed in the law prior 
to the 1966 amendments (discussed in 
subpart C) is covered under the present 
Act. Any employee whose employment 
satisfies the tests by which individual 
or enterprise coverage is determined 
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under the Act prior to the 1966 amend-
ments and who would not have come 
within some exemption in the law prior 
to the amendments is subject to the 
monetary provisions prescribed in the 
law for previously covered employees 
and is entitled to a minimum wage of 
at least $1.40 an hour beginning Feb-
ruary 1, 1967, and not less than $1.60 an 
hour beginning February 1, 1968, unless 
expressly exempted by some provision 
of the amended Act. (In each instance 
where there is an increase in the min-
imum wage, the new minimum wage 
rate becomes effective 12:01 a.m., on 
the date indicated.) Such an employee 
is also entitled to overtime pay for 
hours worked in excess of 40 in any 
workweek at a rate not less than one 
and one-half times his regular rate of 
pay. (Minimum wage rates in Puerto 
Rico, the Virgin Islands, and American 
Samoa are governed by special provi-
sions of the Act. Information on these 
rates is available at any office of the 
Wage and Hour Division.) 

§ 779.4 Pay standards for newly cov-
ered employment. 

There are many employees of retail-
ers as well as other employees who 
would not be subject to the minimum 
wage or overtime pay provisions of the 
Act as it was prior to the 1966 amend-
ments, either because of their indi-
vidual activities or because of the ac-
tivities of the enterprise in which they 
are employed, but who are brought 
under the minimum wage or overtime 
provisions, or both, for the first time 
by the changed enterprise coverage 
provisions or changes in exemptions, or 
both, which were enacted as part of the 
amendments and made effective Feb-
ruary 1, 1967. The following pay stand-
ards apply to this newly covered em-
ployment, unless a specific exemption 
has been retained or provided in the 
amendments; such employees must be 
paid not less than the minimum wages 
for hours worked and not less than one 
and one-half times their regular rates 
of pay for overtime, as shown in the 
following schedule: 

Minimum wage Beginning 

$1.00 an hour ................. February 1, 1967. 
$1.15 an hour ................. February 1, 1968. 
$1.30 an hour ................. February 1, 1969. 
$1.45 an hour ................. February 1, 1970. 

Minimum wage Beginning 

$1.60 an hour ................. February 1, 1971 and thereafter. 

In each instance where there is an in-
crease in the minimum wage, the new 
minimum wage rate becomes effective 
12:01 a.m., on the date indicated. (Min-
imum wage rates for newly covered em-
ployees in Puerto Rico, the Virgin Is-
lands, and American Samoa are set by 
wage order under special industry com-
mittee procedures. Information on 
these rates and their effective dates 
may be obtained at any office of the 
Wage and Hour Division.) 

Overtime pay Beginning 

After 44 hours in a workweek ................... Feb. 1, 1967. 
After 42 hours in a workweek ................... Feb. 1, 1968. 
After 40 hours in a workweek and there-

after.
Feb. 1, 1969. 

In each instance where a new overtime 
pay standard is applicable, it shall be 
effective as to any workweek beginning 
on or after the date indicated. 

§ 779.5 Matters discussed in this part. 
This part discusses generally the pro-

visions of the Act which govern its ap-
plication to employers and employees 
in enterprises and establishments that 
make retail sales of goods or services. 
It discusses in some detail those provi-
sions of the Act which refer specifi-
cally to such employers and employees 
and such enterprises or establishments. 
The criteria for determining the em-
ployments in which these employers 
and employees may be subject to the 
law are discussed in subparts B and C 
of this part and the criteria for exclu-
sion from its provisions under specific 
exemptions are discussed in subpart D 
of this part. Other provisions of special 
interest to retailers and their employ-
ees are discussed in subparts E and F of 
this part. 

§ 779.6 Matters discussed in other in-
terpretative bulletins. 

Bulletins having general application 
to others subject to the law as well as 
to retailers and their employees have 
been issued on a number of subjects of 
general interest. These will be found in 
other parts of this chapter of the Code 
of Federal Regulations. Reference 
should be made to them for guidance 
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on matters which they discuss in detail 
and which this part does not undertake 
to do. They include part 776 of this 
chapter, discussing general coverage, 
including the employer-employee rela-
tionship under the Act; part 531 of this 
chapter, discussing methods of pay-
ment of wages; part 778 of this chapter, 
discussing computation and payment 
of overtime compensation; part 785 of 
this chapter, discussing the calculation 
of hours worked; and part 800 of this 
chapter, discussing equal pay for equal 
work. 

INTERPRETATIONS OF THE LAW 

§ 779.7 Significance of official interpre-
tations. 

The regulations in this part contain 
the official interpretations of the De-
partment of Labor with respect to the 
application under described cir-
cumstances of the provisions of law 
which they discuss. These interpreta-
tions indicate the construction of the 
law which the Secretary of Labor and 
the Administrator believe to be correct 
and which will guide them in the per-
formance of their duties under the Act 
unless and until they are otherwise di-
rected by authoritative decisions of the 
courts or conclude, upon reexamina-
tion of an interpretation, that it is in-
correct. 

§ 779.8 Basic support for interpreta-
tions. 

The ultimate decisions on interpreta-
tions of the Act are made by the courts 
(Mitchell v. Zachry, 362 U.S. 310; 
Kirschbaum v. Walling, 316 U.S. 517). 
Court decisions supporting interpreta-
tions contained in this bulletin are 
cited where it is believed they may be 
helpful. On matters which have not 
been determined by the courts, it is 
necessary for the Secretary of Labor 
and the Administrator to reach conclu-
sions as to the meaning and the appli-
cation of provisions of the law in order 
to carry out their responsibilities of 
administration and enforcement 
(Skidmore v. Swift, 323 U.S. 134). In order 
that these positions may be made 
known to persons who may be affected 
by them, official interpretations are 
issued by the Administrator on the ad-
vice of the Solicitor of Labor, as au-

thorized by the Secretary (Reorg. Pl. 6 
of 1950, 64 Stat. 1263; Gen. Ord. 45A, 
May 24, 1950; 15 FR 3290). As included in 
the regulations in this part, these in-
terpretations are believed to express 
the intent of the law as reflected in its 
provisions as constructed by the courts 
and evidenced by its legislative his-
tory. References to pertinent legisla-
tive history are made in this part 
where it appears that they will con-
tribute to a better understanding of 
the interpretations. 

§ 779.9 Reliance on interpretations. 

The interpretations of the law con-
tained in this part are official interpre-
tations which may be relied upon as 
provided in section 10 of the Portal-to- 
Portal Act of 1947. In addition, the Su-
preme Court has recognized that such 
interpretations of the Act ‘‘provide a 
practical guide to employers and em-
ployees as to how the office rep-
resenting the public interest in its en-
forcement will seek to apply it’’ and 
‘‘constitute a body of experience and 
informed judgment to which courts and 
litigants may properly resort for guid-
ance.’’ Further, as stated by the Court: 
‘‘Good administration of the Act and 
good judicial administration alike re-
quire that the standards of public en-
forcement and those for determining 
private rights shall be at variance only 
where justified by very good reasons.’’ 
(Skidmore v. Swift, 323 U.S. 134.) Some of 
the interpretations in subpart D of this 
part relating to the scope of the exemp-
tion provided for retail or service es-
tablishments are interpretations of 
this exemption as it appeared in the 
original Act before amendment in 1949 
and 1961, which have remained un-
changed because they were consistent 
with the amendments. These interpre-
tations may be said to have Congres-
sional sanction because ‘‘When Con-
gress amended the Act in 1949 it pro-
vided that pre-1949 rulings and inter-
pretations by the Administrator should 
remain in effect unless inconsistent 
with the statute as amended. 63 Stat. 
920.’’ (Mitchell v. Kentucky Finance Co., 
359 U.S. 290.) 



480 

29 CFR Ch. V (7–1–25 Edition) § 779.10 

§ 779.10 Interpretations made, contin-
ued, and superseded by this part. 

On and after publication of this part 
in the FEDERAL REGISTER, the interpre-
tations contained therein shall be in ef-
fect and shall remain in effect until 
they are modified, rescinded, or with-
drawn. This part supersedes and re-
places the interpretations previously 
published in the FEDERAL REGISTER 
and Code of Federal Regulations as 
part 779 of this chapter. Prior opinions, 
rulings and interpretations and prior 
enforcement policies which are not in-
consistent with the interpretations in 
this part or with the Fair Labor Stand-
ards Act as amended by the Fair Labor 
Standards Amendments of 1961 are con-
tinued in effect; all other opinions, rul-
ings, interpretations, and enforcement 
policies on the subjects discussed in 
the interpretations in this part are re-
scinded and withdrawn. The interpreta-
tions in this part provide statements of 
general principles applicable to the 
subjects discussed and illustrations of 
the application of these principles to 
situations that frequently arise. They 
do not and cannot refer specifically to 
every problem which may be met by re-
tailers in the application of the Act. 
The omission to discuss a particular 
problem in this part or in interpreta-
tions supplementing it should not be 
taken to indicate the adoption of any 
position by the Secretary of Labor or 
the Administrator with respect to such 
problem or to constitute an adminis-
trative interpretation or practice or 
enforcement policy. Questions on mat-
ters not fully covered by this part may 
be addressed to the Administrator of 
the Wage and Hour Division, U.S. De-
partment of Labor, Washington, DC 
20210, or to any Regional or District Of-
fice of the Division. 

SOME BASIC DEFINITIONS 

§ 779.11 General statement. 
The meaning and application of the 

provisions of law discussed in this part 
depend in large degree on the defini-
tions of terms used in these provisions. 
The Act itself defines some of these 
terms. Others have been defined and 
construed in decisions of the courts. In 
the following sections some of these 
basic definitions are set forth for ready 

reference in connection with the part’s 
discussion of the various provisions in 
which they appear. Some of these defi-
nitions and their application are con-
sidered in detail in other interpretative 
bulletins. The application of the others 
is considered in the sections of this 
part where the particular provisions 
containing the defined terms are dis-
cussed. 

§ 779.12 Commerce. 
Commerce as used in the Act includes 

interstate and foreign commerce. It is 
defined in section 3(b) of the Act to 
mean ‘‘trade, commerce, transpor-
tation, transmission or communication 
among the several States or between 
any State and any place outside there-
of.’’ (For the definition of ‘‘State’’ see 
§ 779.16.) The application of this defini-
tion and the kinds of activities which 
it includes are discussed at length in 
the interpretative bulletin on general 
coverage of the Act, part 776 of this 
chapter. 

§ 779.13 Production. 
To understand the meaning of ‘‘pro-

duction’’ of goods for commerce as used 
in the Act it is necessary to refer to 
the definition in section 3(j) of the 
term ‘‘produced.’’ A detailed discussion 
of the application of the term as de-
fined is contained in the interpretative 
bulletin on general coverage of the Act, 
part 776 of this chapter. Section 3(j) 
provides that ‘‘produced’’ as used in 
the Act ‘‘means produced, manufac-
tured, mined, handled, or in any other 
manner worked on in any State; and 
for the purposes of this Act an em-
ployee shall be deemed to have been 
engaged in the production of goods if 
such employee was employed in pro-
ducing, manufacturing, mining, han-
dling, transporting, or in any other 
manner working on such goods, or in 
any closely related process or occupa-
tion directly essential to the produc-
tion thereof, in any State.’’ (For the 
definition of ‘‘State,’’ see § 779.16.) 

§ 779.14 Goods. 
The definition in section 3(i) of the 

Act states that goods, as used in the 
Act, means ‘‘goods (including ships and 
marine equipment), wares, products, 
commodities, merchandise, or articles 
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or subjects of commerce of any char-
acter, or any part or ingredient there-
of, but does not include goods after 
their delivery into the actual physical 
possession of the ultimate consumer 
thereof other than a producer, manu-
facturer, or processor thereof.’’ The in-
terpretative bulletin on general cov-
erage of the Act, part 776 of this chap-
ter, contains a detailed discussion of 
the application of this definition and 
what is included in it. 

§ 779.15 Sale and resale. 
(a) Section 3(k) of the Act provides 

that ‘‘Sale’’ or ‘‘sell’’, as used in the 
Act, ‘‘includes any sale, exchange, con-
tract to sell, consignment for sale, 
shipment for sale, or other disposi-
tion.’’ Since ‘‘goods’’, as defined, in-
cludes any part or ingredient of goods 
(see § 779.14), a ‘‘resale’’ of goods in-
cludes their sale in a different form 
than when first purchased or sold, such 
as the sale of goods of which they have 
become a component part (Arnold v. 
Kanowsky, 361 U.S. 388). The Act, in 
section 3(n), provides one exception to 
this rule by declaring that ‘‘resale’’, as 
used in the Act, ‘‘shall not include the 
sale of goods to be used in residential 
or farm building construction, repair, 
or maintenance: Provided, That the sale 
is recognized as a bona fide retail sale 
in the industry.’’ A resale of goods is 
not confined to resale of the goods as 
such, but under section 3(k) may in-
clude an ‘‘other disposition’’ of the 
goods in which they are disposed of in 
a transaction of a different kind; thus 
the sale by a restaurant to an airline of 
prepared meals to be served in flight to 
passengers whose tickets entitle them 
to a ‘‘complimentary’’ meal is a sale of 
goods ‘‘for resale’’. (Mitchell v. Sherry 
Corine Corp., 264 F 2d 831 (C.A. 4), cert. 
denied 360 U.S. 934.) 

(b) In construing section 3(s)(1) of the 
Act as it was prior to the 1966 amend-
ments it should be noted that section 
3(n) of the prior Act defined ‘‘resale’’ 
by declaring that this term, ‘‘except as 
used in subsection (s)(1), shall not in-
clude the sale of goods to be used in 
residential or farm building construc-
tion, repair, or maintenance: Provided, 
That the sale is recognized as a bona 
fide retail sale in the industry.’’ Thus, 
although section 3(n) of the prior Act 

also provided the one exception to the 
meaning of ‘‘resale’’, it made clear that 
the exception was inapplicable in de-
termining under section 3(s)(1) of the 
prior Act, ‘‘if such enterprise purchases 
or receives goods for resale that move 
or have moved across State lines (not 
in deliveries from the reselling estab-
lishment) which amount in total vol-
ume to $250,000 or more’’. The applica-
tion of the inflow test under section 
3(s) (1) of the prior Act is discussed 
fully in subpart C of this part. 

§ 779.16 State. 
As used in the Act, State means ‘‘any 

State of the United States or the Dis-
trict of Columbia or any Territory or 
possession of the United States’’ (Act, 
section 3(c)). The application of this 
definition in determining questions of 
coverage under the Act’s definition of 
‘‘commerce’’ and ‘‘produced’’ (see 
§§ 779.12, 779.13) is discussed in the in-
terpretative bulletin on general cov-
erage, part 776 of this chapter. This def-
inition is also important in deter-
mining whether goods ‘‘for resale’’ pur-
chased or received by an enterprise 
move or have moved across State lines 
within the meaning of former section 
3(s)(1) of the Act (prior to the 1966 
amendments) and whether sales of 
goods or services are ‘‘made within the 
State’’ within the meaning of the retail 
or service establishment exemption in 
section 13(a)(2), as discussed in subpart 
D of this part. 

§ 779.17 Wage and wage payments to 
tipped employees. 

Section 3(m) of the Act provides that 
as used in the Act, ‘‘wage’’ paid to any 
employee: 

includes the reasonable cost, as determined 
by the Secretary of Labor, to the employer 
of furnishing such employee with board, 
lodging, or other facilities, if such board, 
lodging or other facilities are customarily 
furnished by such employer to his employ-
ees: Provided, That the cost of board, lodging, 
or other facilities shall not be included as a 
part of the wage paid to any employee to the 
extent it is excluded therefrom under the 
terms of a bona fide collective-bargaining 
agreement applicable to the particular em-
ployee: Provided further, That the Secretary 
is authorized to determine the fair value of 
such board, lodging, or other facilities for de-
fined classes of employees and in defined 



482 

29 CFR Ch. V (7–1–25 Edition) § 779.18 

areas, based on average cost to the employer 
or to groups of employers similarly situated, 
or average value to groups of employees, or 
other appropriate measures of fair value. 
Such evaluations, where applicable and per-
tinent, shall be used in lieu of actual meas-
ure of cost in determining the wage paid to 
any employee. In determining the wage of a 
tipped employee, the amount paid such em-
ployee by his employer shall be deemed to be 
increased on account of tips by an amount 
determined by the employer, but not by an 
amount in excess of 50 per centum of the ap-
plicable minimum wage rate, except that in 
the case of an employee who (either himself 
or acting through his representative) shows 
to the satisfaction of the Secretary that the 
actual amount of tips received by him was 
less than the amount determined by the em-
ployer as the amount by which the wage paid 
him was deemed to be increased under this 
sentence, the amount paid such employee by 
his employer shall be deemed to have been 
increased by such lesser amount. 

As explained in part 531 of this chapter, 
section 3(m) of the Act governs the 
payment of wages required by the Act, 
including payment in other than cash 
and in tips. Part 531 of this chapter 
contains the regulations under which 
the reasonable cost or fair value of 
such facilities furnished may be com-
puted for inclusion as part of wages re-
quired by the Act. Section 3(m) pro-
vides a method for determining the 
wage of a ‘‘tipped employee’’ and this 
term as defined in section 3(t) of the 
Act ‘‘means any employee engaged in 
an occupation in which he customarily 
and regularly receives more than $20 a 
month in tips’’. Regulations under 
which wage credits are permitted on 
account of tips paid to ‘‘tipped employ-
ees’’ are also contained in part 531 of 
this chapter. 

§ 779.18 Regular rate. 
As explained in the interpretative 

bulletin on overtime compensation, 
part 778 of this chapter, employees sub-
ject to the overtime pay provisions of 
the Act must generally receive for 
their overtime work in any workweek 
as provided in the Act not less than 
one and one-half times their regular 
rates of pay. Section 7(e) of the Act de-
fines ‘‘regular rate’’ in the following 
language: 

(e) As used in this section the regular rate 
at which an employee is employed shall be 
deemed to include all remuneration for em-

ployment paid to, or on behalf of, the em-
ployee, but shall not be deemed to include: 

(1) Sums paid as gifts; payments in the na-
ture of gifts made at Christmas time or on 
other special occasions, as a reward for serv-
ice, the amounts of which are not measured 
by or dependent on hours worked, produc-
tion, or efficiency; 

(2) Payments made for occasional periods 
when no work is performed due to vacation, 
holiday, illness, failure of the employer to 
provide sufficient work, or other similar 
cause; reasonable payments for traveling ex-
penses or other expenses, incurred by an em-
ployee in the furtherance of his employer’s 
interests and properly reimbursable by the 
employer; and other similar payments to an 
employee which are not made as compensa-
tion for his hours of employment; 

(3) Sums paid in recognition of services 
performed during a given period if either, (a) 
both the fact that payment is to be made and 
the amount of the payment are determined 
at the sole discretion of the employer at or 
near the end of the period and not pursuant 
to any prior contract, agreement, or promise 
causing the employee to expect such pay-
ments regularly; or (b) the payments are 
made pursuant to a bona fide profit-sharing 
plan or trust or bona fide thrift or savings 
plan, meeting the requirements of the Sec-
retary of Labor set forth in appropriate regu-
lation which he shall issue, having due re-
gard among other relevant factors, to the ex-
tent to which the amounts paid to the em-
ployee are determined without regard to 
hours of work, production, or efficiency; or 
(c) the payments are talent fees (as such tal-
ent fees are defined and delimited by regula-
tions of the Secretary) paid to performers, 
including announcers, on radio and tele-
vision programs; 

(4) Contributions irrevocably made by an 
employer to a trustee or third person pursu-
ant to a bona fide plan for providing old age, 
retirement, life, accident, or health insur-
ance or similar benefits for employees; 

(5) Extra compensation provided by a pre-
mium rate paid for certain hours worked by 
the employee in any day or workweek be-
cause such hours are hours worked in excess 
of eight in a day or in excess of the max-
imum workweek applicable to such employee 
under subsection (a) or in excess of the em-
ployee’s normal working hours or regular 
working hours, as the case may be; 

(6) Extra compensation provided by a pre-
mium rate paid for work by the employee on 
Saturdays, Sundays, holidays, or regular 
days of rest, or on the sixth or seventh day 
of the workweek, where such premium rate 
is not less than one and one-half times the 
rate established in good faith for like work 
performed in nonovertime hours on other 
days; or 
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(7) Extra compensation provided by a pre-
mium rate paid to the employee, in pursu-
ance of an applicable employment contract 
or collective-bargaining agreement, for work 
outside of the hours established in good faith 
by the contract or agreement as the basic, 
normal, or regular workday (not exceeding 8 
hours) or workweek (not exceeding the max-
imum workweek applicable to such employee 
under subsection (a), where such premium 
rate is not less than one and one-half times 
the rate established in good faith by the con-
tract or agreement for like work performed 
during such workday or workweek. 

This definition, which is discussed at 
length in part 778 of this chapter, also 
governs the computation of ‘‘regular 
rate’’ for purposes of the special over-
time exemption of certain commission 
employees of retail or service estab-
lishments which is contained in section 
7(i) of the Act and is discussed in sub-
part E of this part. 

§ 779.19 Employer, employee, and em-
ploy. 

The Act’s major provisions impose 
certain requirements and prohibitions 
on every ‘‘employer’’ subject to their 
terms. The employment by an ‘‘em-
ployer’’ of an ‘‘employee’’ is, to the ex-
tent specified in the Act, made subject 
to minimum wage and overtime pay re-
quirements and to prohibitions against 
the employment of oppressive child 
labor. The Act provides its own defini-
tions of ‘‘employer,’’ ‘‘employee’’, and 
‘‘employ’’, under which ‘‘economic re-
ality’’ rather than ‘‘technical con-
cepts’’ determines whether there is em-
ployment subject to its terms (Goldberg 
v. Whitaker House Cooperative, 366 U.S. 
28; United States v. Silk, 331 U.S. 704; 
Rutherford Food Corp. v. McComb, 331 
U.S. 722). An ‘‘employer’’, as defined in 
section 3(d) of the Act, ‘‘includes any 
person acting directly or indirectly in 
the interest of an employer in relation 
to an employee but shall not include 
the United States or any State or po-
litical subdivision of a State (except 
with respect to employees of a State or 
a political subdivision thereof, em-
ployed (a) in a hospital, institution, or 
school referred to in the last sentence 
of subsection (r) of this section, or (b) 
in the operation of a railway or carrier 
referred to in such sentence), or any 
labor organization (other than when 
acting as an employer), or anyone act-

ing in the capacity of officer or agent 
of such labor organization’’. An ‘‘em-
ployee’’, as defined in section 3(e) of 
the Act, ‘‘includes any individual em-
ployed by an employer’’ (except that 
the term is further qualified for pur-
poses of counting man-days of employ-
ment by an employer in agriculture). 
‘‘Employ’’, as used in the Act, is de-
fined in section 3(g) to include ‘‘to suf-
fer or permit to work’’. It should be 
noted, as explained in the interpreta-
tive bulletin on general coverage, part 
776 of this chapter, that in appropriate 
circumstances two or more employers 
may be jointly responsible for compli-
ance with the statutory requirements 
applicable to employment of a par-
ticular employee. It should also be 
noted that ‘‘employer’’, ‘‘enterprise’’, 
and ‘‘establishment’’ are not synony-
mous terms, as used in the Act. An em-
ployer may have an enterprise with 
more than one establishment, or he 
may have more than one enterprise, in 
which he employs employees within 
the meaning of the Act. Also, there 
may be different employers who em-
ploy employees in a particular estab-
lishment or enterprise. 

§ 779.20 Person. 
As used in the Act (including the def-

inition of ‘‘enterprise’’ set forth in 
§ 779.21), ‘‘person’’ is defined as meaning 
‘‘an individual, partnership, associa-
tion, corporation, business trust, legal 
representative, or any organized group 
of persons.’’ (Act, section 3(a).) 

§ 779.21 Enterprise. 
(a) Section 3(r) of the Act provides, in 

pertinent part that ‘‘enterprise’’ as 
used in the Act: 

means the related activities performed (ei-
ther through unified operation or common 
control) by any person or persons for a com-
mon business purpose, and includes all such 
activities whether performed in one or more 
establishments or by one or more corporate 
or other organizational units including de-
partments of an establishment operated 
through leasing arrangements, but shall not 
include the related activities performed for 
such enterprise by an independent con-
tractor: Provided, That, within the meaning 
of this subsection, a retail or service estab-
lishment which is under independent owner-
ship shall not be deemed to be so operated or 
controlled as to be other than a separate and 
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distinct enterprise by reason of any arrange-
ment, which includes, but is not necessarily 
limited to, an agreement, (a) that it will sell, 
or sell only, certain goods specified by a par-
ticular manufacturer, distributor, or adver-
tiser, or (b) that it will join with other such 
establishments in the same industry for the 
purpose of the collective purchasing, or (c) 
that it will have the exclusive right to sell 
the goods or use the brand name of a manu-
facturer, distributor, or advertiser within a 
specified area, or by reason of the fact that 
it occupies premises leased to it by a person 
who also leases premises to other retail or 
service establishments * * * 

The scope and application of this defi-
nitional language is discussed in sub-
part C of this part. 

(b) The 1966 amendments added two 
clauses to the above language of the 
definition to make it clear that ‘‘the 
activities performed by any person or 
persons’’ will be regarded as performed 
for a business purpose if they are per-
formed: 

(1) In connection with the operation of a 
hospital, an institution primarily engaged in 
the care of the sick, the aged, the mentally 
ill or defective who reside on the premises of 
such institution, a school for mentally or 
physically handicapped or gifted children, an 
elementary or secondary school, or an insti-
tution of higher education (regardless of 
whether or not such hospital, institution, or 
school is public or private or operated for 
profit or not for profit); or 

(2) In connection with the operation of a 
street, suburban, or interurban electric rail-
way, or local trolley or motorbus carrier, if 
the rates and services of such railway or car-
rier are subject to regulation by a State or 
local agency (regardless of whether or not 
such railway or carrier is public or private or 
operated for profit or not for profit). 

A discussion of the scope and applica-
tion of this added language is con-
tained in part 776 of this chapter. 

§ 779.22 Enterprise engaged in com-
merce or in the production of goods 
for commerce. 

The portions of the former and 
present definitions of ‘‘enterprise en-
gaged in commerce or in the produc-
tion of goods for commerce’’ (contained 
in section 3(s) of the Act prior to the 
1966 amendments and as amended in 
1966) which are important to a deter-
mination of the application of provi-
sions of the Act to employees employed 
by retailers generally and by certain 

retail or service establishments are as 
follows: 

Previous coverage (prior to the 1966 
amendments): 

(s) Enterprise engaged in commerce or in 
the production of goods for commerce means 
any of the following in the activities of 
which employees are so engaged, including 
employees handling, selling, or otherwise 
working on goods that have been moved in or 
produced for commerce by any person: 

(1) Any such enterprise which has one or 
more retail or service establishments if the 
annual gross volume of sales of such enter-
prise is not less than $1 million, exclusive of 
excise taxes at the retail level which are sep-
arately stated and if such enterprise pur-
chases or receives goods for resale that move 
or have moved across State lines (not in de-
liveries from the reselling establishment) 
which amount in total annual volume to 
$250,000 or more; 

* * * * * 

(5) Any gasoline service establishment if 
the annual gross volume of sales of such es-
tablishment is not less than $250,000, exclu-
sive of excise taxes at the retail level which 
are separately stated: 

Provided, That an establishment shall not 
be considered to be an enterprise engaged in 
commerce or in the production of goods for 
commerce, or a part of an enterprise engaged 
in commerce or in the production of goods 
for commerce, and the sales of such estab-
lishment shall not be included for the pur-
pose of determining the annual gross volume 
of sales of any enterprise for the purpose of 
this subsection, if the only employees of 
such establishment are the owner thereof or 
persons standing in the relationship of par-
ent, spouse, or child of such owner. 

New coverage (beginning with the 1966 
amendments): 

(s) Enterprise engaged in commerce or in the 
production of goods for commerce means an en-
terprise which has employees engaged in 
commerce or in the production of goods for 
commerce, including employees handling, 
selling, or otherwise working on goods that 
have been moved in or produced for com-
merce by any person, and which: 

(1) During the period February 1, 1967, 
through January 31, 1969, is an enterprise 
whose annual gross volume of sales made or 
business done is not less than $500,000 (exclu-
sive of excise taxes at the retail level which 
are separately stated) or is a gasoline service 
establishment whose annual gross volume of 
sales is not less than $250,000 (exclusive of ex-
cise taxes at the retail level which are sepa-
rately stated), and beginning February 1, 
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1969, is an enterprise whose annual gross vol-
ume of sales made or business done is not 
less than $250,000 (exclusive of excise taxes at 
the retail level which are separately stated); 

* * * * * 

(4) Is engaged in the operation of a hos-
pital, an institution primarily engaged in 
the care of the sick, the aged, the mentally 
ill or defective who reside on the premises of 
such institution, a school for mentally or 
physically handicapped or gifted children, an 
elementary or secondary school, or an insti-
tution of higher education (regardless of 
whether or not such hospital, institution, or 
school is public or private or operated for 
profit or not for profit). 

Any establishment which has as its only 
regular employees the owner thereof or the 
parent, spouse, child, or other member of the 
immediate family of such owner shall not be 
considered to be an enterprise engaged in 
commerce or in the production of goods for 
commerce or a part of such an enterprise, 
and the sales of such establishment shall not 
be included for the purpose of determining 
the annual gross volume of sales of any en-
terprise for the purpose of this subsection. 

§ 779.23 Establishment. 
As used in the Act, the term estab-

lishment, which is not specially defined 
therein, refers to a ‘‘distinct physical 
place of business’’ rather than to ‘‘an 
entire business or enterprise’’ which 
may include several separate places of 
business. This is consistent with the 
meaning of the term as it is normally 
used in business and in government, is 
judicially settled, and has been recog-
nized in the Congress in the course of 
enactment of amendatory legislation 
(Phillips v. Walling, 324 U.S. 490; Mitchell 
v. Bekins Van & Storage Co., 352 U.S. 
1027; 95 Cong. Rec. 12505, 12579, 14877; H. 
Rept. No. 1453, 81st Cong., 1st Sess., p. 
25). As appears more fully elsewhere in 
this part, this is the meaning of the 
term as used in sections 3(r), 3(s), 6(d), 
7(i), 13(a), 13(b), and 14 of the Act. 

§ 779.24 Retail or service establish-
ment. 

In the 1949 amendments to the Act, 
the term ‘‘retail or service establish-
ment’’, which was not previously de-
fined in the law, was given a special 
definition for purposes of the Act. The 
legislative history of the 1961 and the 
1966 amendments to the Act, which use 
the same term in a number of provi-

sions relating to coverage and exemp-
tions, indicates that no different mean-
ing was intended by the term ‘‘retail or 
service establishment’’ as used in the 
new provisions from that already es-
tablished by the Act’s definition. On 
the contrary, the existing definition 
was reenacted in section 13(a)(2) of the 
Act as amended in 1961 and 1966 as fol-
lows: ‘‘A ‘retail or service establish-
ment’ shall mean an establishment 75 
per centum of whose annual dollar vol-
ume of sales of goods or services (or of 
both) is not for resale and is recognized 
as retail sales or services in the par-
ticular industry’’. The application of 
this definition, which has had much ju-
dicial construction since its original 
enactment, is considered at length in 
subpart D of this part. As is apparent 
from the quoted language, not every 
establishment which engages in retail 
selling of goods or services will con-
stitute a ‘‘retail or service establish-
ment’’ within the meaning of the Act. 

Subpart B—Employment to Which 
the Act May Apply: Basic 
Principles and Individual Cov-
erage 

GENERAL PRINCIPLES 

§ 779.100 Basic coverage in general. 
Except as otherwise provided in spe-

cific exemptions, the minimum wage, 
maximum hours, overtime pay, equal 
pay, and child labor provisions of the 
Act have applied and continue to apply 
subsequent to the 1966 amendments to 
employees who are individually en-
gaged in interstate commerce or in the 
production of goods for such commerce 
as these terms are defined in the Act 
and to employees in certain enterprises 
described in the amended section 3(s) 
which were covered under section 3(s) 
of the Act prior to the amendments. 
Through the broadening of the defini-
tion of a covered enterprise the Act’s 
coverage was extended to additional 
employees because of their employ-
ment in certain enterprises beginning 
February 1, 1967, and in certain other 
enterprises beginning February 1, 1969. 
Such covered enterprises are described 
in section 3(s) as enterprises engaged in 
commerce or in the production of goods 
for commerce and further described in 
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sections 3(s) (1) through (4) of the 
amended Act. A detailed discussion of 
the coverage of employees in those en-
terprises covered under the prior and 
amended Act of interest to the retail 
industry is contained in subpart C of 
this part. The employer must comply 
with the minimum wage and overtime 
requirements of the Act with respect to 
all employees who are covered either 
because they are individually engaged 
in interstate or foreign commerce or in 
the production of goods for such com-
merce, or because of their employment 
in an enterprise covered under the 
prior or amended enterprise definition 
of the Act, except those who may be 
denied one or both of these benefits by 
virtue of some specific exemption pro-
vision of the Act. Of special interest to 
the retailer in a covered enterprise is 
the exemption from the minimum wage 
and overtime provisions for certain 
small retail or service establishments 
of such enterprise. This exemption is 
applicable under the conditions and 
subject to exceptions stated in section 
13(a) (2) of the Act to any retail or 
service establishment which has an an-
nual dollar volume of sales of less than 
$250,000 (exclusive of certain excise 
taxes) even if the establishment is a 
part of an enterprise that is covered by 
the Act. This exemption and other ex-
emptions of particular interest to re-
tailers and their employees are dis-
cussed in subparts D and E of this part. 
The child labor provisions as they 
apply to retail or service businesses are 
discussed in subpart F of this part. 

§ 779.101 Guiding principles for apply-
ing coverage and exemption provi-
sions. 

It is clear that Congress intended the 
Fair Labor Standards Act to be broad 
in its scope. ‘‘Breadth of coverage is 
vital to its mission.’’ (Powell v. U.S. 
Cartridge Co., 339 U.S. 497.) An employer 
who claims an exemption under the 
Act has the burden of showing that it 
applies. (Walling v. General Industries 
Co., 330 U.S. 545; Mitchell v. Kentucky 
Finance Co., 359 U.S. 290; Fleming v. 
Hawkeye Pearl Button Co., 113 F. 2d 52.) 
Conditions specified in the language of 
the Act are ‘‘explicit prerequisites to 
exemption.’’ (Arnold v. Kanowsky, 361 
U.S. 388.) ‘‘The details with which the 

exemptions in this Act have been made 
preclude their enlargement by implica-
tion.’’ (Addison v. Holly Hill, 322 U.S. 60; 
Maneja v. Waialua, 349 U.S. 254.) Ex-
emptions provided in the Act ‘‘are to 
be narrowly construed against the em-
ployer seeking to assert them’’ and 
their application limited to those who 
come plainly and unmistakably within 
their terms and spirit; this restricted 
or narrow construction of the exemp-
tions is necessary to carry out the 
broad objectives for which the Act was 
passed. (Phillips v. Walling, 324 U.S. 490; 
Mitchell v. Kentucky Finance Co., supra; 
Arnold v. Kanowsky, supra; Calaf v. 
Gonzalez, 127 F. 2d 934; Bowie v. Gon-
zalez, 117 F. 2d 11; Mitchell v. Stinson, 
217 F. 2d 210; Fleming v. Hawkeye Pearl 
Button Co., 113 F. 2d 52.) 

§ 779.102 Scope of this subpart. 
The Act has applied since 1938 and 

continues to apply to all employees, 
not specifically exempted, who are en-
gaged: (a) In interstate or foreign com-
merce or (b) in the production of goods 
for such commerce, which is defined to 
include any closely related process or 
occupation directly essential to such 
production. (See §§ 779.12–779.16 for defi-
nitions governing the scope of this cov-
erage.) Prior to the 1961 amendments a 
retailer was not generally concerned 
with the coverage provisions as they 
applied to his individual employees be-
cause retail or service establishments 
ordinarily were exempt. However, in 
some cases such coverage was applica-
ble as where employees were employed 
in central offices of warehouses of re-
tail chain store systems and, therefore, 
were not exempt. (See § 779.118.) Some 
exemptions for retail or service estab-
lishments were narrowed as a result of 
the 1961 amendments and further re-
vised or eliminated by the 1966 amend-
ments effective February 1, 1967. There-
fore, discussion of the individual cov-
erage provisions of the Act is pertinent 
and this subpart will discuss briefly the 
principles of such coverage with par-
ticular reference to employment in the 
retail or service trades. A more com-
prehensive discussion with respect to 
employees engaged in commerce or in 
the production of goods for commerce 
may be found in part 776 of this chap-
ter, the general coverage bulletin. 
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EMPLOYEES ENGAGED IN COMMERCE OR 
IN THE PRODUCTION OF GOODS FOR 
COMMERCE 

§ 779.103 Employees ‘‘engaged in com-
merce.’’ 

Employees are ‘‘engaged in com-
merce’’ within the meaning of the Act 
when they are performing work involv-
ing or related to the movement of per-
sons or things (whether tangibles or in-
tangibles, and including information 
and intelligence) among the several 
States or between any State and any 
place outside thereof. (The statutory 
definition of commerce is contained in 
section 3(b) of the Act and is set forth 
in § 779.12.) The courts have made it 
clear that this includes every employee 
employed in the channels of such com-
merce or in activities so closely related 
to this commerce, as to be considered a 
part of it as a practical matter. (Court 
cases are cited in the discussion of this 
term in §§ 776.9–776.13 of this chapter). 
Typically, but not exclusively, employ-
ees engaged in interstate or foreign 
commerce include employees in dis-
tributing industries, such as whole-
saling or retailing, who sell, handle or 
otherwise work on goods moving in 
interstate commerce as well as workers 
who order, receive, pack, ship, or keep 
records of such goods; clerical and 
other workers who regularly use the 
mails, telephone or telegraph for inter-
state communication; and employees 
who regularly travel across State lines 
while working. 

§ 779.104 Employees ‘‘engaged in the 
production of goods for commerce.’’ 

The activities constituting ‘‘produc-
tion’’ within the meaning of the phrase 
‘‘engaged in * * * the production of 
goods for commerce’’ are defined in 
section 3(j) of the Act. (The statutory 
definition is set forth in § 779.13.) The 
handling or otherwise working on 
goods intended for shipment out of the 
State, directly or indirectly, in engage-
ment in the ‘‘production’’ of goods for 
commerce. Thus, employees in retail 
stores who sell, pack, or otherwise 
work on goods which are to be shipped 
or delivered outside of the State are 
engaged in the production of goods for 
commerce. Typically, but not exclu-
sively, employees engaged in the pro-

duction of goods for interstate or for-
eign commerce, include those who 
work in manufacturing, processing and 
distributing establishments, including 
wholesale or retail establishments, 
that produce goods for interstate or 
foreign commerce. This includes every-
one, including office, management, 
sales and shipping personnel, and main-
tenance, custodial and protective em-
ployees, whether they are employed by 
the producer or an intermediary. Em-
ployees may be covered even if their 
employer does not ship his goods di-
rectly in such commerce. The goods 
may leave the State through another 
firm. The workers may produce goods 
which become a part or ingredient of 
goods shipped in interstate or foreign 
commerce by another firm. Also cov-
ered are workers who are engaged in a 
closely related process or occupation 
directly essential to such production. 
(See § 779.105.) 

§ 779.105 Employees engaged in activi-
ties ‘‘closely related’’ and ‘‘directly 
essential’’ to the production of 
goods for commerce. 

Some employees are covered because 
their work, although not actually a 
part of such production, is ‘‘closely re-
lated’’ and ‘‘directly essential’’ to it. 
This group of employees includes book-
keepers, stenographers, clerks, ac-
countants and auditors and other office 
and white collar workers, and employ-
ees doing payroll, timekeeping and 
time study work for the producer of 
goods; employees in the personnel, 
labor relations, advertising, promotion, 
and public relations activities of the 
producing enterprise; work instructors 
for the producer; employees maintain-
ing, servicing, repairing or improving 
the buildings, machinery, equipment, 
vehicles or other facilities used in the 
production of goods for commerce, and 
such custodial and protective employ-
ees as watchmen, guards, firemen, pa-
trolmen, caretakers, stockroom work-
ers, and warehousemen; and transpor-
tation workers bringing supplies, mate-
rials, or equipment to the producer’s 
premises, removing waste materials 
therefrom, or transporting materials or 
other goods, or performing such other 
transportation activities, as the needs 
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of production may require. These ex-
amples are illustrative, rather than ex-
haustive, of the group of employees of 
a producer who are ‘‘engaged in the 
production of goods for commerce’’ by 
reason of performing activities closely 
related and directly essential to such 
production. 

§ 779.106 Employees employed by an 
independent employer. 

Where the work of an employee 
would be closely related and directly 
essential to the production of goods for 
commerce if he were employed by a 
producer of the goods, the mere fact 
that the employee is employed by an 
independent employer will not justify a 
different answer. (See §§ 776.17(c) and 
776.19 of this chapter.) 

§ 779.107 Goods defined. 

The term goods is defined in section 
3(i) of the Act and has a well estab-
lished meaning under the Act since it 
has been contained in the statute from 
the date of its enactment in 1938. A 
comprehensive statement of the mean-
ing of the term ‘‘goods’’ is contained in 
part 776 of this chapter, which also 
cites the court cases in which the term 
was construed. The statutory defini-
tion of ‘‘goods’’ is set forth in § 779.14. 
It will be observed that the term 
‘‘goods’’ includes any part or ingre-
dient of the goods. Also that ‘‘goods’’ 
as defined in the Act are not limited to 
commercial goods, or articles of trade, 
or, indeed, to tangible property, but in-
clude ‘‘articles or subjects of commerce 
of any character.’’ Thus telegraphic 
messages have been held to be ‘‘goods’’ 
within the meaning of the Act (Western 
Union Tel. Co. v. Lenroot, 323 U.S. 490). 
Some of the ‘‘articles or subjects of 
commerce’’ which fall within the defi-
nition of ‘‘goods’’ include written ma-
terials such as newspapers, magazines, 
brochures, pamphlets, bulletins, and 
announcements; written reports, fiscal 
and other statements and accounts, 
correspondence, and other documents; 
advertising, motion pictures, news-
paper and radio copy; art work and 
manuscripts for publication; sample 
books, letterheads, envelopes, shipping 
tags, labels, checkbooks, blankbooks, 
book covers, advertising circulars, and 

wrappers and other packaging mate-
rials. 

§ 779.108 Goods produced for com-
merce. 

Goods are ‘‘produced for commerce’’ 
if they are ‘‘produced, manufactured, 
mined, handled or in any other manner 
worked on’’ in any State for sale, 
trade, transportation, transmission, 
shipment or delivery, to any place out-
side thereof. Goods are produced for 
commerce where the producer intends, 
hopes, expects, or has reason to believe 
that the goods or any unsegregated 
part of them will move (in the same or 
in an altered form or as a part or ingre-
dient of other goods) in interstate or 
foreign commerce. If such movement of 
the goods in commerce can reasonably 
be anticipated by the producer when 
the goods are produced, it makes no 
difference whether he himself or the 
person to whom the goods are trans-
ferred puts the goods in interstate or 
foreign commerce. The fact that goods 
do move in interstate or foreign com-
merce is strong evidence that the pro-
ducer intended, hoped, expected, or had 
reason to believe that they would so 
move. Goods produced to serve the 
movement of interstate commerce 
within the same State are also pro-
duced for commerce within the mean-
ing of the Act, as explained in part 776 
of this chapter. 

§ 779.109 Amount of activities which 
constitute engaging in commerce or 
in the production of goods for com-
merce. 

The Act makes no distinction as to 
the percentage, volume, or amount of 
activities of either the employee or the 
employer which constitute engaging in 
commerce or in the production of goods 
for commerce. However, an employee 
whose in-commerce or production ac-
tivities are isolated, sporadic, or occa-
sional and involve only insubstantial 
amounts of goods will not be consid-
ered ‘‘engaged in commerce or in the 
production of goods for commerce’’ by 
virtue of that fact alone. The law is 
settled that every employee whose ac-
tivities in commerce or in the produc-
tion of goods for commerce, even 
though small in amount are regular 
and recurring, is considered ‘‘engaged 
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in commerce or in the production of 
goods for commerce’’. 

§ 779.110 Employees in retailing whose 
activities may bring them under the 
Act. 

The discussion in §§ 779.103 to 779.109 
included general reference to types of 
employees in the retail or service field 
whose individual activities constitute 
engagement in interstate or foreign 
commerce or in the production of goods 
for such commerce within the meaning 
of the Act. There are many classes of 
employees customarily employed by 
retail or service establishments or en-
terprises whose individual activities 
ordinarily constitute engagement in 
commerce or in the production of goods 
for commerce within the meaning of 
the Act. The groups of employees dis-
cussed in the following §§ 779.111 to 
779.118, are illustrative only. There are 
other employees whose activities may 
be covered; also there are other activi-
ties performed by the groups discussed 
which would result in individual cov-
erage under the Act. 

§ 779.111 Buyers and their assistants. 
Buyers and their assistants, em-

ployed by retail businesses, as a reg-
ular part of their duties, generally 
travel across State lines, or use the 
mails, telegraph, or telephone for 
interstate communication to order 
goods; or they regularly send or re-
ceive, across State lines, written re-
ports, messages or other documents. 
These activities of such employees con-
stitute engagement ‘‘in commerce’’ 
within the meaning of the Act. 

§ 779.112 Office employees. 
Similarly office employees of retail 

businesses who regularly and recur-
rently check records of and make pay-
ments for goods shipped to their em-
ployer from outside of the State, or 
regularly and recurrently keep records 
of or otherwise work on the accounts of 
their employer’s out-of-State cus-
tomers, or who regularly and recur-
rently prepare or mail letters, checks, 
reports or other documents to out-of- 
State points, are engaged both in com-
merce and in the production of goods 
for commerce within the meaning of 
the Act. Likewise, timekeepers who 

regularly and recurrently prepare and 
maintain payrolls for and pay employ-
ees who are engaged in commerce or in 
the production of goods for commerce 
are themselves engaged in covered ac-
tivities. 

§ 779.113 Warehouse and stock room 
employees. 

Warehouse and stock room employ-
ees of retail businesses who regularly 
and recurrently engage in the loading 
or unloading of goods moving in com-
merce, or who regularly and recur-
rently handle, pack or otherwise work 
on goods that are destined to out-of- 
State points are engaged in covered ac-
tivities. 

§ 779.114 Transportation employees. 
Transportation employees of retail 

businesses, such as truck drivers or 
truck drivers’ helpers, who regularly 
and recurrently cross State lines to 
make deliveries or to pick up goods for 
their employer; or who regularly and 
recurrently pick up at rail heads, air, 
bus or other such terminals goods orig-
inating out of State, or deliver to such 
terminals goods destined to points out 
of State; and dispatchers who route, 
plan or otherwise control such out-of- 
State deliveries and pick ups, are en-
gaged in interstate commerce within 
the meaning of the Act. 

§ 779.115 Watchmen and guards. 
Watchmen or guards employed by re-

tail businesses who protect the ware-
houses, workshops, or store premises 
where goods moving in interstate or 
foreign commerce are kept or where 
goods are produced for such commerce, 
are covered under the Act. 

§ 779.116 Custodial and maintenance 
employees. 

Custodial and maintenance employ-
ees who perform maintenance and cus-
todial work on the machinery, equip-
ment, or premises where goods regu-
larly are produced for commerce or 
from which goods are regularly shipped 
in interstate commerce are engaged in 
covered activities. 

§ 779.117 Salesmen and sales clerks. 
A salesman or a sales clerk who regu-

larly and recurrently takes orders for, 
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or sells, or selects merchandise for de-
livery to points outside the State or 
which are to be shipped or delivered to 
a customer from a point outside the 
State, i.e. drop shipments; or who 
wraps, packs, addresses or otherwise 
prepares goods for out-of-State ship-
ments is performing covered activities. 

§ 779.118 Employees providing central 
services for multi-unit organiza-
tions. 

Employees providing central services 
for a multiunit organization may be 
engaged both ‘‘in commerce’’ and ‘‘in 
the production of goods for commerce’’ 
within the meaning of the Act. For ex-
ample, employees engaged in work re-
lating to the coordinated purchasing, 
warehousing and distribution (and in 
the administrative and clerical work 
relating to such activities) for various 
retail units of a chain are covered 
under the Act. (See Phillips Co. v. 
Walling, 324 U.S. 490; Walling v. Jackson-
ville Paper Co., 317 U.S. 564, affirming, 
128 F. 2d 935 (CA–5); Mitchell v. C. & P. 
Stores, 286 F. 2d 109 (CA–5); Mitchell v. E. 
G. Shinner & Co., Inc., 221 F. 2d 260 (CA– 
7); Donovan v. Shell Oil Co., 168 F. 2d 776 
(CA–8).) In addition, employees who 
regularly and recurrently correspond 
and maintain records of activities of 
out-of-State stores and such employees 
as traveling auditors, inventory men, 
window display men, etc., who regu-
larly travel from State to State in the 
performance of their duties are covered 
under the Act. (See Mitchell v. Kroger 
Co., 248 F. 2d 935 (CA–8).) 

§ 779.119 Exempt occupations. 

Of course, it should be noted that al-
though employees may be engaged in 
commerce or in the production of goods 
for commerce within the meaning of 
the Act, they may be exempt from the 
Act’s minimum wage or overtime pro-
visions (or both). For a complete list of 
such exemptions the Act should be con-
sulted. Those exemptions, however, 
which are of particular interest to em-
ployers and employees in the retail 
field are discussed in subparts D, E, 
and F of this part. 

Subpart C—Employment to Which 
the Act May Apply; Enterprise 
Coverage 

ENTERPRISE; THE BUSINESS UNIT 

§ 779.200 Coverage expanded by 1961 
and 1966 amendments. 

The 1961 amendments for the first 
time since the enactment of the Fair 
Labor Standards Act of 1938 provided 
that all employees in a particular busi-
ness unit are covered by the Act. Prior 
to the 1961 amendments each employ-
ee’s coverage depended on whether that 
employee’s activities were in com-
merce or constituted the production of 
goods for commerce. All employees em-
ployed in an ‘‘enterprise’’ described in 
section 3(s)(1) through (5) of the Act as 
it was amended in 1961 and section 
3(s)(1) through (4) of the Act as amend-
ed in 1966 are also covered. Thus, it is 
necessary to consider the meaning of 
the term ‘‘enterprise’’ as used in the 
Act. 

§ 779.201 The place of the term ‘‘enter-
prise’’ in the Act. 

The term ‘‘enterprise’’ is defined in 
section 3(r) of the Act and, wherever 
used in the Act, is governed by this def-
inition. (§ 779.21(a) provides that por-
tion of the definition of ‘‘enterprise’’ 
which is pertinent with respect to re-
tail and service enterprises.) The term 
is a key in determining the applica-
bility of the Act to these businesses. 
The ‘‘enterprise’’ is the unit for deter-
mining whether the conditions of sec-
tion 3(s)(1) through (5) of the prior Act 
and section 3(s)(1) through (4) of the 
amended Act, including, where applica-
ble, the requisite dollar volume are 
met. The ‘‘enterprise’’ is also the unit 
for determining which employees not 
individually covered by the Act are en-
titled to the minimum wage, overtime, 
and equal pay benefits, and to the child 
labor protection, under sections 6, 7, 
and 12 of the Act. In general, if the 
‘‘enterprise’’ comes within any of the 
categories described in section 3(s)(1) 
through (5) of the prior Act or section 
3(s)(1) through (4) of the amended Act, 
all employees employed in the ‘‘enter-
prise’’ are covered by the Act and, re-
gardless of their duties, are entitled to 
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the Act’s benefits unless a specific ex-
emption applies. 

§ 779.202 Basic concepts of definition. 
Under the definition, the ‘‘enter-

prise’’ consists of ‘‘the related activi-
ties performed * * * for a common busi-
ness purpose.’’ All of the activities 
comprising the enterprise must be ‘‘re-
lated.’’ Activities serving a single busi-
ness purpose may be related, although 
different, but other activities which 
are not related are not included in the 
enterprise. The definition makes clear 
that the enterprise includes all such re-
lated activities which are performed 
through ‘‘unified operation’’ or ‘‘com-
mon control.’’ This is true even if they 
are performed by more than one per-
son, or in more than one establish-
ment, or by more than one corporate or 
other organizational unit. Specifically 
included, as a part of the enterprise, 
are departments of an establishment 
operated through leasing arrange-
ments. On the other hand, the defini-
tion excludes from the ‘‘enterprise’’ ac-
tivities only performed ‘‘for’’ the enter-
prise rather than as a part of it by an 
independent contractor even if they are 
related to the activities of the enter-
prise. Also, it makes clear that a truly 
independent retail or service establish-
ment does not become a part of a larg-
er enterprise merely because it enters 
into certain types of franchise or col-
lective purchasing arrangements or be-
cause it has a common landlord with 
other such retail establishments. 

§ 779.203 Distinction between ‘‘enter-
prise,’’ ‘‘establishment,’’ and ‘‘em-
ployer.’’ 

The coverage, exemption and other 
provisions of the Act depend, in part, 
on the scope of the terms employer, es-
tablishment, or enterprise. As explained 
more fully in part 776 of this chapter, 
these terms are not synonymous. The 
term employer has been defined in the 
Act since its inception and has a well 
established meaning. As defined in sec-
tion 3(d), it includes, with certain stat-
ed exceptions, any person acting di-
rectly or indirectly in the interest of 
an employer in relation to an em-
ployee. (See § 779.19.) The term estab-
lishment means a distinct physical place 
of business rather than an entire business 

or enterprise. (See § 779.23.) The term en-
terprise was not used in the Act prior to 
the 1961 amendments, but the careful 
definition and the legislative history of 
the 1961 and 1966 amendments provide 
guidance as to its meaning and applica-
tion. As defined in the Act, the term 
enterprise is roughly descriptive of a 
business rather than of an establish-
ment or of an employer although on oc-
casion the three may coincide. The en-
terprise may consist of a single estab-
lishment (see § 779.204(a)) which may be 
operated by one or more employers; or 
it may be composed of a number of es-
tablishments which may be operated 
by one or more employers (see 
§ 779.204(b)). The enterprise is not nec-
essarily coextensive with the entire 
business activities of an employer; a 
single employer may operate more 
than one enterprise (see § 779.204(c)). 
The Act treats as separate enterprises 
different businesses which are unre-
lated to each other even if they are op-
erated by the same employer. 

§ 779.204 Common types of ‘‘enter-
prise.’’ 

(a) The single establishment business. 
In the simplest type of organization— 
the entire business ordinarily is one 
enterprise. The entire business activity 
of the single owner-employer may be 
performed in one establishment, as in 
the typical independently owned and 
controlled retail store. In that case the 
establishment and the enterprise are 
one and the same. All of the activities 
of the store are ‘‘related’’ and are per-
formed for a single business purpose 
and there is both unified operation and 
common control. The entire business is 
the unit for applying the statutory 
tests. If the coverage tests are met, all 
of the employees employed by the es-
tablishment are employed in the enter-
prise and will be entitled to the bene-
fits of the Act unless otherwise ex-
empt. 

(b) The multiunit business. In many 
cases, as in the typical chain of retail 
stores, one company conducts its single 
business in a number of establish-
ments. All of the activities ordinarily 
are related and performed for one busi-
ness purpose, the single company 
which owns the chain also controls the 
entire business, and the entire business 
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is a single enterprise. The dollar vol-
ume of the entire business from all of 
its establishments is added together to 
determine whether the requisite dollar 
volume tests are met. If the coverage 
tests are met, all of the employees em-
ployed in the business will be entitled 
to the benefits of the Act unless other-
wise exempt. 

(c) Complex business organizations. In 
complex retail and service organiza-
tions, questions may arise as to wheth-
er certain activities are a part of a par-
ticular enterprise. In some cases one 
employer may operate several separate 
enterprises; in others, several employ-
ers may conduct their business activi-
ties in such a manner that they are 
part of a single enterprise. The answer, 
in each case, as to whether or not the 
‘‘enterprise’’ includes certain activities 
will depend upon whether the par-
ticular activities are ‘‘related’’ to the 
business purpose of such enterprise and 
whether they are performed with its 
other activities through ‘‘unified oper-
ation’’ or ‘‘common control,’’ or wheth-
er, on the other hand, they are per-
formed for a separate and distinct busi-
ness purpose. As the Senate Report 
states, 

related activities conducted by separate 
business entities will be considered a part of 
the same enterprise where they are joined ei-
ther through unified operation or common 
control into a unified business system or 
economic unit to serve a common business 
purpose. 
(S. Rept. 145, 87th Cong., 1st Sess., p. 41; see 
also H. Rept. 1366, 89th Cong., 2d Sess., p. 9.) 
§§ 779.205 through 779.211 discuss the terms of 
the definition and may aid in making these 
determinations. 

RELATED ACTIVITIES 

§ 779.205 Enterprise must consist of 
‘‘related activities.’’ 

The enterprise must consist of cer-
tain ‘‘related activities’’ performed for 
a common business purpose; activities 
which are not ‘‘related’’ are not a part 
of the enterprise even if performed by 
the same employer. Moreover, even if 
activities are ‘‘related’’ they may be 
excluded from the enterprise if they 
are performed only ‘‘for’’ the enterprise 
and not as a part of it by an inde-
pendent contractor. This is discussed 
separately in § 779.206. 

§ 779.206 What are ‘‘related activities.’’ 
(a) The Senate Report on the 1961 

amendments states as follows, with re-
spect to the meaning of related activi-
ties: 

Within the meaning of this term, activities 
are ‘‘related’’ when they are the same or 
similar, such as those of the individual retail 
or service stores in a chain, or departments 
of an establishment operated through leasing 
arrangements. They are also ‘‘related’’ when 
they are auxiliary and service activities such 
as central office and warehousing activities 
and bookkeeping, auditing, purchasing, ad-
vertising and other services. Likewise, ac-
tivities are ‘‘related’’ when they are part of 
a vertical structure such as the manufac-
turing, warehousing, and retailing of a par-
ticular product or products under unified op-
eration or common control for a common 
business purpose. (Senate Report No. 145, 
87th Cong., 1st Sess., Page 41.) 

Thus, activities will be regarded as 
‘‘related’’ when they are the same or 
similar or when they are auxiliary or 
service activities such as warehousing, 
bookkeeping, purchasing, advertising, 
including, generally, all activities 
which are necessary to the operation 
and maintenance of the particular 
business. So also, all activities which 
are performed as a part of the unified 
business operation will be ‘‘related,’’ 
including, in appropriate cases, the 
manufacturing, warehousing, and dis-
tribution of its goods, the repair and 
maintenance of its equipment, machin-
ery and its premises, and all other ac-
tivities which are performed for the 
common business purpose of the enter-
prise. The Senate Report on the 1966 
amendments makes it plain that re-
lated, even if somewhat different, busi-
ness activities can frequently be part 
of the same enterprise, and that activi-
ties having a reasonable connection 
with the major purpose of an enterprise 
would be considered related. (Senate 
Report No. 1487, 89th Cong., 2d Sess., 
Page 7.) A more comprehensive discus-
sion of ‘‘related activities’’ will be 
found in part 776 of this chapter. 

(b) Generally, the answer to the ques-
tion whether particular activities are 
‘‘related’’ or not, will depend in each 
case upon whether the activities serve 
a business purpose common to all the 
activities of the enterprise, or whether 
they serve a separate and unrelated 
business purpose. For example, where a 
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company operates retail or service es-
tablishments, and also engages in a 
separate and unrelated construction 
business, the construction activities 
will not be ‘‘related’’ and will con-
stitute a separate enterprise if they are 
conducted independently and apart 
from the retail operations. Where, how-
ever, the retail and construction ac-
tivities are conducted for a common 
business purpose, they may be ‘‘re-
lated,’’ and if they are performed 
through unified operation or common 
control, they will be a part of a single 
enterprise. Thus, a retail store enter-
prise may engage in construction ac-
tivities as an additional outlet for 
building materials which it sells, or 
otherwise to serve its retail operations. 
It may act as its own contractor in 
constructing or reconstructing its own 
stores and related facilities. In such a 
case, the construction activities will be 
‘‘related’’ activities. Other examples 
may also be cited. The answer in each 
case will necessarily depend upon all 
the facts. 

§ 779.207 Related activities in retail 
operations. 

In the case of an enterprise which has 
one or more retail or service establish-
ments, all of the activities which are 
performed for the furtherance of the 
common business purpose of operating 
the retail or service establishments are 
‘‘related activities.’’ It is not material 
that the enterprise sells different goods 
or provides different services, or that it 
operates separate retail or service es-
tablishments. As stated in the defini-
tion, the enterprise includes all related 
activities whether performed ‘‘in one 
or more establishments.’’ Since the ac-
tivities performed by one retail or 
service establishment are the ‘‘same or 
similar’’ to the activities performed by 
another, they are, as such, ‘‘related ac-
tivities.’’ (See Senate Report No. 145, 
87th Cong. 1st Sess. p. 41.) For example, 
in operations of a single retailing busi-
ness a drug store may sell a large vari-
ety of different products, and a grocery 
store may sell clothing and furniture 
and other goods. Clearly all of these ac-
tivities are ‘‘related.’’ Similarly it is 
clear that all activities of a depart-
ment store are ‘‘related activities,’’ 
even if the store sells a great variety of 

different types of goods and services 
and even if, as in some cases, the de-
partmentalized business is conducted 
in more than one location, as where 
the department selling garden supplies 
or electrical appliances is located on 
separate premises. Whether on the 
same premises or at separate locations, 
the activities involved in retail selling 
of goods or services, of any type, are 
related activities and they will be con-
sidered one enterprise where they are 
performed, through unified operation 
or common control, for a common busi-
ness purpose. 

§ 779.208 Auxiliary activities which are 
‘‘related activities.’’ 

As stated in Senate Report No. 145, 
87th Congress, 1st Session, cited in 
§ 779.206, auxiliary and service activi-
ties, such as central office and 
warehousing activities and book-
keeping, auditing, purchasing, adver-
tising and other similar services, also 
are ‘‘related activities.’’ When such ac-
tivities are performed through unified 
operation or common control, for a 
common business purpose, they will be 
included in the enterprise. The fol-
lowing are some additional examples of 
auxiliary activities which are ‘‘related 
activities’’ and which may be included 
in the enterprise: 

(a) Credit rating and collection serv-
ices; 

(b) Promotional activities including 
advertising, sign painting, display serv-
ices, stamp redemptions, and prize con-
tests; 

(c) Maintenance and repair services 
of plant machinery and equipment in-
cluding painting, decorating, and simi-
lar services; 

(d) Store or plant engineering, site 
location and related survey activities; 

(e) Detective, guard, watchmen, and 
other protective services; 

(f) Delivery services; 
(g) The operation of employee or cus-

tomer parking lots; 
(h) The recruitment, hiring and 

training activities, and other manage-
rial services; 

(i) Recreational and health facilities 
for customers or employees including 
eating and drinking facilities (note 
that employees primarily engaged in 
certain food service activities in retail 
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establishments may be exempt from 
the overtime provisions under section 
13(b)(18) of the Act if the specific condi-
tions are met; see § 779.388); 

(j) The operation of employee benefit 
and insurance plans; and 

(k) Repair and alteration services on 
goods for sale or sold to customers. 

§ 779.209 Vertical activities which are 
‘‘related activities.’’ 

(a) The Senate Report also states (see 
§ 779.206 that activities are ‘‘related’’ 
when they are ‘‘part of a vertical struc-
ture such as the manufacturing, 
warehousing, and retailing of a par-
ticular product or products.’’ Where 
such activities are performed through 
unified operation or common control 
for a common business purpose they 
will be regarded as a part of the enter-
prise. 

(b) Whether activities are vertically 
‘‘related’’ activities and part of a single 
enterprise, or whether they constitute 
separate businesses are separate enter-
prises, depends upon the facts in each 
case. In all of these cases of so-called 
‘‘vertical operations,’’ the determina-
tion whether the activities are ‘‘re-
lated,’’ depends upon the extent to 
which the various business activities, 
such as a wholesaling and retailing or 
manufacturing and retailing, are inter-
related and interdependent and are per-
formed to serve a business objective 
common to all. The mere fact that 
they are under common ownership is 
not, by itself, sufficient to bring them 
within the same enterprise. Thus, 
where a manufacturing business is car-
ried on separately from and wholly 
independently of a retail business, with 
neither serving the business purpose of 
the other, they are separate businesses 
even if they are under common owner-
ship. However, where the manufac-
turing operations are performed in sub-
stantial part for the purpose of distrib-
uting the goods through the retail 
stores, or the retail outlet serves to 
carry out a business purpose of the 
manufacturing plant, retailing and 
manufacturing will be ‘‘related’’ activi-
ties and performed for a ‘‘common 
business purpose,’’ and they will be a 
single enterprise if they are performed 
through unified operations or common 
control. 

(c) In these cases of ‘‘vertical oper-
ations’’ a practical judgment will be 
required to determine whether the ac-
tivities are maintained and operated as 
separate and distinct businesses with 
different objectives or whether they, in 
fact, constitute a single integrated 
business enterprise. The answer nec-
essarily will depend upon all the facts 
in each case. 

§ 779.210 Other activities which may 
be part of the enterprise. 

(a) An enterprise may perform cer-
tain activities that appear entirely for-
eign to its principal business but which 
may be a part of the enterprise because 
of the manner in which they are per-
formed. In some cases these activities 
may be a very minor and incidental 
part of its business operations. For ex-
ample a retail store may accept pay-
ments of utility bills, provide a notar-
ial service, sell stamps, bus and theater 
tickets, or travellers’ checks, etc. 
These and other activities may be en-
tirely different from the enterprise’s 
principal business but they may be per-
formed on the same premises and by 
the same employees or otherwise under 
such circumstances as to be a part of 
the enterprise. 

(b) Sometimes such activities are 
performed as an adjunct to the prin-
cipal business to create good will or to 
attract customers. In other cases, the 
businessman may engage in them pri-
marily for the additional revenue. 
Some such foreign activities may be 
conducted in a more elaborate manner, 
as where the enterprise operates a bus 
stop or a post office substation as an 
adjunct to a principal business such as 
a hotel or a retail store. Where in such 
a case the activities are performed in a 
physically separate ‘‘establishment’’ 
(see §§ 779.303–779.308) from the other 
business activities of the enterprise 
and are functionally operated as a sep-
arate business, separately controlled, 
with separate employees, separate 
records, and a distinct business objec-
tive of its own, they may constitute a 
separate enterprise. Where, however, 
such activities are intermingled with 
the other activities of the enterprise 
and have a reasonable connection to 
the same business purpose they will be 
a part of the enterprise. 
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§ 779.211 Status of activities which are 
not ‘‘related.’’ 

Activities which are not related even 
if performed by the same employer are 
not included as a part of the enterprise. 
The receipts from the unrelated activi-
ties will not be counted toward the an-
nual dollar volume of sales or business 
under section 3(s) and the employees 
performing such unrelated activities 
will not be covered merely because 
they work for the same employer. Com-
mon ownership standing alone does not 
bring unrelated activities within the 
scope of the same enterprise. If, for ex-
ample, one individual owns or controls 
a bank, a filing station, and a factory, 
the mere fact of common ownership 
will not make them one enterprise. 
However, if it appears that there is a 
reasonable relationship of all the ac-
tivities to a single business purpose a 
different conclusion might be war-
ranted. Activities which are not ‘‘re-
lated’’ will be treated separately for 
purposes of the tests contained in sec-
tion 3(s)(1) through (5) of the prior Act 
and section 3(s)(1) through (4) of the 
amended Act. For example, in the case 
where a single company operates retail 
grocery stores and also engages in an 
unrelated business of constructing 
homes, one ‘‘enterprise’’ for purposes of 
section 3(s)(1) of both the prior and the 
amended Act will consist of the retail 
grocery stores and any activities re-
lated to them, and home construction 
activities will constitute a separate en-
terprise. The latter will not be included 
in determining whether the retail busi-
ness enterprise meets the conditions of 
section 3(s)(1), and the construction 
employees will not be covered merely 
because the retail business is covered. 
The construction business will be con-
sidered separately under section 3(s)(4) 
of the poor Act and section 3(s)(3) of 
the amended Act. 

COMMON BUSINESS PURPOSE 

§ 779.212 Enterprise must consist of re-
lated activities performed for a 
‘‘common business purpose.’’ 

The related activities described in 
section 3(r) as included in the statu-
tory enterprise are those performed for 
a ‘‘common business purpose.’’ (See the 
comprehensive discussion in 29 CFR 

part 776.) The term ‘‘common business 
purpose’’ as used in the definition does 
not have a narrow concept and is not 
intended to be limited to a single busi-
ness establishment or a single type of 
business. As pointed out above, retail-
ing, wholesaling and manufacturing 
may, under certain circumstances be 
engaged in for a ‘‘common business 
purpose.’’ (See § 779.209.) An example 
was also cited where retailing and con-
struction were performed for a common 
business purpose. (See § 779.206.) On the 
other hand, it is clear that even a sin-
gle individual or corporation may per-
form activities for different business 
purposes. (See § 779.211.) Thus the re-
ports of the House of Representatives 
cite, as an example of this, the case of 
a single company which owns several 
retail apparel stores and is also en-
gaged in the lumbering business. It 
concludes that these activities are not 
part of a single enterprise. (H. Rept. 75, 
87th Cong.,1st Sess., p. 7 and H. Rept. 
1366, 89th Cong. 2d Sess., p. 9.) 

§ 779.213 What is a common business 
purpose. 

Generally, the term ‘‘common busi-
ness purpose’’ will encompass activities 
whether performed by one person or by 
more than one person, or corporation, 
or other business organization, which 
are directed to the same business ob-
jective or to similar objectives in 
which the group has an interest. The 
scope of the term ‘‘enterprise’’ encom-
passes a single business entity as well 
as a unified business system which per-
forms related activities for a common 
business purpose. What is a ‘‘common 
business purpose’’ in any particular 
case involves a practical judgment 
based on the facts in the light of the 
statutory provisions and the legislative 
intent. The answer ordinarily will be 
readily apparent from the facts. The 
facts may show that the activities are 
related to a single business objective or 
that they are so operated or controlled 
as to form a part of a unified business 
system which is directed to a single 
business objective. In such cases, it 
will follow that they are performed for 
a common business purpose. Where, 
however, the facts show that the ac-
tivities are not performed as a part of 
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such enterprise but for an entirely sep-
arate and unrelated business, they will 
be considered performed for a different 
business purpose and will not be a part 
of that enterprise. The application of 
these principles is considered in more 
detail in part 776 of this chapter. 

§ 779.214 ‘‘Business’’ purpose. 
The activities described in section 

3(r) are included in an enterprise only 
when they are performed for a ‘‘busi-
ness’’ purpose. Activities of eleemosy-
nary, religious, or educational organi-
zation may be performed for a business 
purpose. Thus, where such organiza-
tions engage in ordinary commercial 
activities, such as operating a printing 
and publishing plant, the business ac-
tivities will be treated under the Act 
the same as when they are performed 
by the ordinary business enterprise. 
(See Mitchell v. Pilgrims Holiness Church 
Corp., 210 F. 2d 879 (CA-7); cert. den. 347 
U.S. 1013.) However, the nonprofit edu-
cational, religious, and eleemosynary 
activities will not be included in the 
enterprise unless they are of the types 
which the last sentence of section 3(r), 
as amended in 1966, declares shall be 
deemed to be performed for a business 
purpose. Such activities were not re-
garded as performed for a business pur-
pose under the prior Act and are not so 
considered under the Act as it was 
amended in 1966 except for those activi-
ties listed in the last sentence of 
amended section 3(r). (See § 779.21.) 

UNIFIED OPERATION OR COMMON 
CONTROL 

§ 779.215 General scope of terms. 
(a) Under the definition related ac-

tivities performed for a common busi-
ness purpose will be a part of the enter-
prise when they are performed either 
through ‘‘unified operation’’ or ‘‘com-
mon control.’’ It should be noted that 
these conditions are stated in the al-
ternative. Thus if it is established that 
the described activities are performed 
through ‘‘common control,’’ it is un-
necessary to show that they are also 
performed through ‘‘unified oper-
ation,’’ although frequently both con-
ditions may exist. 

(b) Under the definition the terms 
‘‘unified operation’’ and ‘‘common con-

trol’’ refer to the performance of the 
‘‘related activities.’’ They do not refer 
to the ownership of the activities. Al-
though ownership may be a significant 
factor in determining control (see 
§ 779.222), the related activities will be a 
part of the enterprise even if they are 
not under common ownership, so long 
as they are performed for a common 
business purpose through unified oper-
ation or common control. Further, 
under the definition the terms ‘‘unified 
operation’’ and ‘‘common control’’ 
refer to the performance only of the 
particular related activities and not to 
other activities which may be per-
formed by the various persons, corpora-
tions, or other business organizations, 
comprising the enterprise. Thus where 
two or more individual or business or-
ganizations perform certain of their ac-
tivities through unified operation or 
common control, these activities will 
be part of a single enterprise, assuming 
of course they are related activities 
performed for a common business pur-
pose. Finally, the definition in section 
3(r) makes clear that the described ac-
tivities may be performed through uni-
fied operation or common control ‘‘in 
one or more establishments or by one 
or more corporate or other organiza-
tional units.’’ The Senate Report on 
the 1966 amendments makes the fol-
lowing comment with respect to this: 

Also, the operations through substantial 
ownership or control of a number of firms 
engaged in similar types of business activi-
ties constitute, in the committee’s view, re-
lated activities performed through unified 
operation or common control within the 
meaning of the definition of enterprise. The 
fact the firms are independently incor-
porated or physically separate or under the 
immediate direction of local management, as 
in Wirtz v. Hardin, 16 Wage Hour Cases 722 
(N.D. Ala.), is not determinative of this ques-
tion. (Sen. Rept. No. 1487, 89th Congress, 2nd 
session, page 7.) 

But where, as in the case of a retail 
store owned by a partnership and an-
other store owned by one of the part-
ners providing similar goods or serv-
ices, it appears that the activities of 
the separate stores have no functional 
interdependence and that they are sep-
arately conducted to serve the business 
purpose of the partnership on the one 
hand and the business purpose of the 
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individual on the other hand, the re-
quirement of performance ‘‘through 
common control’’ of ‘‘related activi-
ties’’ for a ‘‘common business purpose’’ 
may not be sufficiently met. 

§ 779.216 Statutory construction of the 
terms. 

The terms ‘‘unified operation’’ and 
‘‘common control’’ do not have a fixed 
legal or technical meaning. As used in 
the definition, these and other terms 
must be given an interpretation con-
sistent with the Congressional inten-
tion to be ascertained from the context 
in which they are used, the legislation 
of which they form a part, and the leg-
islative history. In extending coverage 
of the Act on an ‘‘enterprise’’ basis, the 
Congress intended, by the 1961 and 1966 
amendments to cover, among others, 
business organizations and chain store 
systems which may perform their re-
lated activities through complex busi-
ness arrangements or business struc-
tures, whether they perform their ac-
tivities for a common business purpose 
through unified operation or through 
the retention or exercise of control. 
For these reasons, the definition of the 
term ‘‘enterprise’’ is stated in broad 
general terms. This legislative intent 
is evidenced both by the statements in 
the Committee Reports and by the defi-
nition itself, particularly the broad ref-
erences to the inclusion in the ‘‘enter-
prise’’ of ‘‘all such activities’’ whether 
performed ‘‘in one or more establish-
ments’’ or ‘‘by one or more corporate 
or other organizational units.’’ When 
the Act was amended in 1966 the Con-
gress further broadened coverage by re-
defining an enterprise engaged in com-
merce or in the production of goods for 
commerce in section 3(s). (See § 779.22.) 
Where the Congress intended to ex-
clude certain arrangements or activi-
ties from the ‘‘enterprise’’ it did so by 
specific provision under the prior and 
amended Act. 

§ 779.217 ‘‘Unified operation’’ defined. 
Webster defines the word ‘‘unify’’ to 

mean ‘‘to cause to be one; to make into 
a unit; to unite.’’ The pertinent defini-
tion of ‘‘operation’’ is a method or way 
of operating, working or functioning. 
Since the term ‘‘unified operation’’ has 
reference to the method of performing 

the related activities, it means com-
bining, uniting, or organizing their per-
formance so that they are in effect a 
single business unit or an organized 
business system which is an economic 
unit directed to the accomplishment of 
a common business purpose. The term 
‘‘unified operation’’ thus includes a 
business which may consist of separate 
segments but which is conducted or op-
erated as a unit or as a single business 
for a common business purpose. 

§ 779.218 Methods to accomplish ‘‘uni-
fied operation.’’ 

There are many instances where sev-
eral establishments, persons, corpora-
tions, or other business organizations, 
join together to perform some or all of 
their activities as a unified business or 
business system. They may accomplish 
such unification through agreements, 
franchises, grants, leases, or other ar-
rangements which have the effect of 
aligning or integrating the activities of 
one company with the activities of oth-
ers so that they constitute a single 
business or unified business system. 
Whether in any particular case the ac-
tivities are performed through ‘‘unified 
operation’’ and have the effect of cre-
ating a single enterprise, will depend 
upon all the facts, including the man-
ner in which the activities are per-
formed, the agreements and arrange-
ments which govern their performance, 
and the other relationships between 
the parties, considered in the light of 
the statutory provision and the legisla-
tive intent. (cf Wirtz v. Wornom’s Phar-
macy (E.D. Va.), 18 WH Cases 289, 365; 57 
Labor Cases 32,006, 32,030.) 

§ 779.219 Unified operation may be 
achieved without common control 
or common ownership. 

The performance of related activities 
through ‘‘unified operation’’ to serve a 
common business purpose may be 
achieved without common control and 
without common ownership. In par-
ticular cases ownership or control of 
the related activities may be factors to 
be considered, along with all facts and 
circumstances, in determining whether 
the activities are performed through 
‘‘unified operation.’’ It is clear from 
the definition that if the described ac-
tivities are performed through unified 
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operation they will be part of the en-
terprise whether they are performed by 
one company or by more than one cor-
porate or other organizational unit. 
The term ‘‘unified operation’’ has ref-
erence particularly to enterprises com-
posed of a number of separate compa-
nies as is clear in the quotation from 
the Senate Report in § 779.215. Where 
the related activities are performed by 
a single company, or under other single 
ownership, they will ordinarily be per-
formed through ‘‘common control,’’ 
and the question of whether they are 
also performed through unified oper-
ation will not need to be decided. (Wirtz 
v. Barnes Grocer Co., 398 F. 2d 718 (C.A. 
8).) 

§ 779.220 Unified operation may exist 
as to separately owned or con-
trolled activities which are related. 

Whether there is unified operation of 
related activities will thus be of con-
cern primarily in those cases where the 
related activities are separately owned 
or controlled but where, through ar-
rangement, agreement or otherwise, 
they are so performed as to constitute 
a unified business system organized for 
a common business purpose. For exam-
ple, a group of separately incorporated, 
separately owned companies, may 
agree to conduct their activities in 
such manner as to be for all intents 
and purposes a single business system 
except for the fact that the ownership 
and control of the individual segments 
of the business are retained, in part or 
in whole, by the individual companies 
comprising the unified business sys-
tem. The various units may operate 
under a single trade name; construct 
their establishment to appear iden-
tical; use identical equipment; sell gen-
erally the same goods or provide the 
same type of services, and, in some 
cases, at uniform standardized prices; 
and in other respects appear to the per-
sons utilizing their services or pur-
chasing their goods as being the same 
business. They also may arrange for 
group purchasing and warehousing; for 
advertising as a single business; and for 
standardization of their records, as 
well as their credit, employment, and 
other business policies and practices. 
In such circumstances the activities 
may well be performed through ‘‘uni-

fied operation’’ sufficient to consider 
all of the related activities performed 
by the group of units as constituting 
one enterprise, despite the separate 
ownership of the various segments and 
despite the fact that the individual 
units or segments may retain control 
as to some or all of their own activi-
ties. That this is in accord with the 
congressional intent is plain, since 
where the Congress intended that such 
arrangements shall not bring a group 
of certain individual retail or service 
establishments into a single enterprise, 
provision to accomplish such exception 
was specifically included. (See § 779.226, 
discussing the proviso in section 3(r) 
with respect to certain franchise and 
other specified arrangements entered 
into between independently owned re-
tail or service establishments and 
other businesses.) 

§ 779.221 ‘‘Common control’’ defined. 

Under the definition the ‘‘enterprise’’ 
includes all related activities per-
formed through ‘‘common control’’ for 
a common business purpose. The word 
‘‘control’’ may be defined as the act of 
fact of controlling; power or authority 
to control; directing or restraining 
domination. ‘‘Control’’ thus includes 
the power or authority to control. In 
relation to the performance of the de-
scribed activities, the ‘‘control,’’ re-
ferred to in the definition in section 
3(r) includes the power to direct, re-
strict, regulate, govern, or administer 
the performance of the activities. 
‘‘Common’’ control includes the shar-
ing of control and it is not limited to 
sole control or complete control by one 
person or corporation. ‘‘Common’’ con-
trol therefore exists where the per-
formance of the described activities are 
controlled by one person or by a num-
ber of persons, corporations, or other 
organizational units acting together. 
This is clearly supported by the defini-
tion which specifically includes in the 
‘‘enterprise’’ all such activities wheth-
er performed by ‘‘one or more cor-
porate or other organizational units.’’ 
The meaning of ‘‘common control’’ is 
discussed comprehensively in part 776 
of this chapter. 
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§ 779.222 Ownership as factor. 

As pointed out in § 779.215 ‘‘unified 
operation’’ and ‘‘common control’’ do 
not refer to the ownership of the de-
scribed activities but only to their per-
formance. It is clear, however, that 
ownership may be an important factor 
in determining whether the activities 
are performed through ‘‘unified oper-
ation or common control.’’ Thus com-
mon control may exist where there is 
common ownership. Where the right to 
control, one of the prerogatives of own-
ership, exists, there may be sufficient 
‘‘control’’ to meet the requirements of 
the statute. Ownership, or sufficient 
ownership to exercise control, will be 
regarded as sufficient to meet the re-
quirement of ‘‘common control.’’ 
Where there is such ownership, it is im-
material that some segments of the re-
lated activities may operate on a semi-
autonomous basis, superficially free of 
actual control, so long as the power to 
exercise control exists through such 
ownership. (See Wirtz v. Barnes Grocer 
Co., 398 F. 2d 718 (C.A. 8).) For example, 
a parent corporation may operate a 
chain of retail or service establish-
ments which, for business reasons, may 
be divided into several geographic 
units. These units may have certain 
autonomy as to purchasing, marketing, 
labor relations, and other matters. 
They may be separately incorporated, 
and each unit may maintain its own 
records, including records of its profits 
or losses. All the units together, in 
such a case, will constitute a single en-
terprise with the parent corporation. 
They would constitute a single busi-
ness organization under the ‘‘common 
control’’ of the parent corporation so 
long as they are related activities per-
formed for a common business purpose. 
The common ownership in such cases 
provides the power to exercise the 
‘‘control’’ referred to in the definition. 
It is clear from the Act and the legisla-
tive history that the Congress did not 
intend that such a chain organization 
should escape the effects of the law 
with respect to any segment of its busi-
ness merely by separately incor-
porating or otherwise dividing the re-
lated activities performed for a com-
mon business purpose. 

§ 779.223 Control where ownership 
vested in individual or single orga-
nization. 

Ownership, sufficient to exercise 
‘‘control,’’ of course, exists where total 
ownership is vested in a single person, 
family unit, partnership, corporation, 
or other single business organization. 
Ownership sufficient to exercise ‘‘con-
trol’’ exist also where there is more 
than 50 percent ownership of voting 
stock. (See West v. Wal-Mart, 264 F. 
Supp. 168 (W.D. Ark.).) But ‘‘control’’ 
may exist with much more limited 
ownership, and, in certain cases exists 
in the absence of any ownership. The 
mere ownership of stock in a corpora-
tion does not by itself establish the ex-
istence of the ‘‘control’’ referred to in 
the definition. The question whether 
the ownership in a particular case in-
cludes the right to exercise the req-
uisite ‘‘control’’ will necessarily de-
pend upon all the facts in the light of 
the statutory provisions. 

§ 779.224 Common control in other 
cases. 

(a) As stated in § 779.215 ‘‘common 
control’’ may exist with or without 
ownership. The actual control of the 
performance of the related activities is 
sufficient to establish the ‘‘control’’ re-
ferred to in the definition. In some 
cases an owner may actually relinquish 
his control to another, or by agreement 
or other arrangement, he may so re-
strict his right to exercise control as to 
abandon the control or to share the 
control of his business activities with 
other persons or corporations. In such 
a case, the activities may be performed 
under ‘‘common control.’’ In other 
cases, the power to control may be re-
served through agreement or arrange-
ment between the parties so as to vest 
the control of the activities of one 
business in the hands of another. 

(b) Activities are considered to be 
performed under ‘‘common control’’ 
even if, because of the particular meth-
ods of operation, the power to control 
is only seldom used, as where the busi-
ness has been in operation for a long 
time without change in methods of op-
eration and practically no actual direc-
tion is necessary; also common control 
may exist where the control, although 
rarely visibly exercised, is evidenced 
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by the fact that mere suggestions are 
adopted readily by the business being 
controlled. 

(c) In the retail industry, particu-
larly, there are many instances where, 
for business reasons, related activities 
performed by separate companies are 
so unified or controlled as to con-
stitute a single enterprise. A common 
example, specifically named in the def-
inition, is the leased department. This 
and other examples are discussed in 
§§ 779.225 through 779.235. 

LEASED DEPARTMENTS, FRANCHISE AND 
OTHER BUSINESS ARRANGEMENTS 

§ 779.225 Leased departments. 
(a) As stated in section 3(r) of the en-

terprise includes ‘‘departments of an 
establishment operated through leas-
ing arrangements.’’ This statutory pro-
vision is based on the fact that ordi-
narily the activities of such leased de-
partments are related to the activities 
of the establishment in which they are 
located, and they are performed for a 
common business purpose either 
through ‘‘unified operation’’ or ‘‘com-
mon control.’’ A general discussion will 
be found in part 776 of this chapter. 

(b) In the ordinary case, a retail or 
service establishment may control 
many of the operations of a leased de-
partment therein and unify its oper-
ation with its own. Thus, they may op-
erate under a common trade name: The 
host establishment may determine, or 
have the power to determine, the 
leased department’s space location, the 
type of merchandise it will sell, its 
pricing policy, its hours of operation 
and some or all of its hiring, firing and 
other personnel policies; advertising, 
adjustment and credit operations, may 
be unified, and insurance, taxes, and 
other matters may be included as a 
part of the total operations of the es-
tablishment. Some or all of these and 
other functions, which are the normal 
prerogatives of an independent busi-
nessman, may be controlled or unified 
with the store’s other activities in such 
a way as to constitute a single enter-
prise under the Act. 

(c) Since the definition specifically 
includes in the ‘‘enterprise,’’ for the 
purpose of this Act, ‘‘departments of an 
establishment operated through leas-

ing arrangements,’’ any such depart-
ment will be considered a part of the 
host establishment’s enterprise in the 
absence of special facts and cir-
cumstances warranting a different con-
clusion. 

(d) Whether, in a particular case, the 
relationship is such as to constitute 
the lessee’s operation to be a separate 
establishment of a different enterprise 
rather than a ‘‘leased department’’ of 
the host establishment as described in 
the definition, will depend upon all the 
facts including the agreements and ar-
rangements between the parties as well 
as the manner in which the operations 
are conducted. If, for example, the 
facts show that the lessee occupies a 
physically separate space with (or even 
without) a separate entrance, and oper-
ates under a separate name, with his 
own separate employees and records, 
and in other respects conducts his busi-
ness independently of the lessor’s, the 
lessee may be operating a separate es-
tablishment or place of business of his 
own and the relationship of the parties 
may be only that of landlord and ten-
ant. In such a case, the lessee’s oper-
ation will not be regarded as a ‘‘leased 
department’’ and will not be included 
in the same enterprise with the lessor. 

(e) The employees of a leased depart-
ment would not be covered on an enter-
prise basis if such leased department is 
located in an establishment which is 
not itself a covered enterprise or part 
of a covered enterprise. Likewise, the 
applicability of exemptions for certain 
retail or service establishments from 
the Act’s minimum wage or overtime 
pay provisions, or both, to employees 
of a leased department would depend 
upon the character of the establish-
ment in which the leased department is 
located. Other sections of this subpart 
discuss the coverage of leased retail 
and service departments in more detail 
while subpart D of this part explains 
how exemptions for certain retail and 
service establishments apply to leased 
department employees. 

§ 779.226 Exception for an independ-
ently owned retail or service estab-
lishment under certain franchise 
and other arrangements. 

While certain franchise and other ar-
rangements may operate to bring the 
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one to whom the franchise is granted 
into another enterprise (see § 779.232), 
section 3(r) contains a specific excep-
tion for certain arrangements entered 
into by a retail or service establish-
ment which is under independent own-
ership. The specific exception in sec-
tion 3(r) reads as follows: 

Provided, That, within the meaning of this 
subsection, a retail or service establishment 
which is under independent ownership shall 
not be deemed to be so operated or con-
trolled as to be other than a separate and 
distinct enterprise by reason of any arrange-
ment, which includes, but is not necessarily 
limited to, an agreement, (1) that it will sell, 
or sell only, certain goods specified by a par-
ticular manufacturer, distributor, or adver-
tiser, (2) that it will join with other such es-
tablishments in the same industry for the 
purpose of collective purchasing, or (3) that 
it will have the exclusive right to sell the 
goods or use the brand name of a manufac-
turer, distributor, or advertiser within a 
specified area, or by reason of the fact that 
it occupies premises leased to it by a person 
who also leases premises to other retail or 
service establishments. 

§ 779.227 Conditions which must be 
met for exception. 

This exception, in accordance with 
its specific terms, will apply to exclude 
an establishment from enterprise cov-
erage only if the following conditions 
are met: 

(a) The establishment must be a ‘‘re-
tail or service establishment’’ as this 
term is defined in section 13(a)(2) of the 
Act (see discussion of this term in 
§§ 779.312 and 779.313); and 

(b) The retail or service establish-
ment must not be an ‘‘enterprise’’ 
which is large enough to come within 
the scope of section 3(s) of the Act; and 

(c) The retail or service establish-
ment must be under independent own-
ership. 

§ 779.228 Types of arrangements con-
templated by exception. 

If the retail or service establishment 
meets the requirements in paragraphs 
(a) through (c) of § 779.227, it may enter 
into the following arrangements with-
out becoming a part of the larger en-
terprise, that is, without losing its sta-
tus as a ‘‘separate and distinct enter-
prise’’ to which section 3(s) would not 
otherwise apply: 

(a) Any arrangement, whether by 
agreement, franchise or otherwise, that 
it will sell, or sell only certain goods 
specified by a particular manufacturer, 
distributor, or advertiser. 

(b) Any such arrangement that it will 
have the exclusive right to sell the 
goods or use the brand name of a man-
ufacturer, distributor, or advertiser 
within a specified area. 

(c) Any such arrangement by which 
it will join with other similar retail or 
service establishments in the same in-
dustry for the purpose of collective 
purchasing. Where an agreement for 
‘‘collective purchasing’’ is involved, 
further requirements are imposed, 
namely, that all of the other establish-
ments joining in the agreement must 
be retail or service establishments 
under independent ownership, and that 
all of the establishments joining in the 
collective purchasing arrangement 
must be ‘‘in the same industry.’’ This 
has reference to such arrangements by 
a group of grocery stores, or by some 
other trade group in the retail indus-
try. 

(d) Any arrangement whereby the es-
tablishment’s premises are leased from 
a person who also leases premises to 
other retail or service establishments. 
In connection with this rental arrange-
ment, the Senate Report cites as an ex-
ample the retail establishment which 
rents its premises from a shopping cen-
ter operator (S. Rept. 145, 87th Cong., 
1st Sess., p. 41). It is clear that this ex-
ception was not intended to apply to 
the usual leased department in an es-
tablishment, which is specifically in-
cluded within the larger enterprise 
under the definition of section 3(r). 
(See discussion under § 779.225.) 

§ 779.229 Other arrangements. 
With respect to those arrangements 

specifically described in the proviso 
contained in the definition, an inde-
pendently owned retail or service es-
tablishment will not be considered to 
be other than a separate and distinct 
enterprise, if other arrangements the 
establishment makes do not have the 
effect of bringing the establishment 
within a larger enterprise. Whether or 
not other arrangements have such an 
effect will necessarily depend upon all 
the facts. The Senate Report makes 



502 

29 CFR Ch. V (7–1–25 Edition) § 779.230 

the following observations with respect 
to this: 

Thus the mere fact that a group of inde-
pendently owned and operated stores join to-
gether to combine their purchasing activi-
ties or to run combined advertising will not 
for these reasons mean that their activities 
are performed through unified operation or 
common control and they will not for these 
reasons be considered a part of the same 
‘‘enterprise.’’ This is also the case in food re-
tailing because of the great extent to which 
local independent food store operators have 
joined together in many phases of their busi-
ness. While maintaining their stores as inde-
pendently owned units, they have affiliated 
together not just for the purchasing of mer-
chandise, but also for providing numerous 
other services such as (1) central 
warehousing; (2) advertising; (3) sales pro-
motions; (4) managerial advice; (5) store en-
gineering; (6) accounting systems; (7) site lo-
cations; and (8) hospitalization and life in-
surance protection. (S. Rept. 145, 87th Cong., 
1st Sess., p. 42.) 

The report continues with the fol-
lowing observations: 

Whether such arrangements bring the es-
tablishment within the franchisor’s, lessor’s, 
or grantor’s ‘‘enterprise’’ is a question to be 
determined on all the facts. The facts may 
show that the arrangements reserve the nec-
essary right of control in the grantor or 
unify the operations among the separate 
‘‘franchised’’ establishments so as to create 
an economic unity of related activities for a 
common business purpose. In that case, the 
‘‘franchised’’ establishment will be consid-
ered a part of the same ‘‘enterprise.’’ For ex-
ample, whether a franchise, lease, or other 
contractual arrangement between a dis-
tributor and a retail dealer has the effect of 
bringing the dealer’s establishments within 
the enterprise of the distributor will depend 
upon the terms of the agreements and the re-
lated facts concerning the relationship be-
tween the parties. 

There may be a number of different types 
of arrangements established in such cases. 
The key in each case may be found in the an-
swer to the question, ‘‘Who receives the prof-
its, suffers the losses, sets the wages and 
working conditions of employees, or other-
wise manages the business in those respects 
which are the common attributes of an inde-
pendent businessman operating a business 
for profit?’’ 

For instance, a bona fide independent auto-
mobile dealer will not be considered a part of 
the enterprise of the automobile manufac-
turer or of the distributor. Likewise, the 
same result will also obtain with respect to 
the independent components of a shopping 
center. 

In all of these cases if it is found on the 
basis of all the facts and circumstances that 
the arrangements are so restrictive as to 
products, prices, profits, or management as 
to deny the ‘‘franchised’’ establishment the 
essential prerogatives of the ordinary inde-
pendent businessman, the establishment, the 
dealer, or concessionaire will be considered 
an integral part of the related activities of 
the enterprise which grants the franchise, 
right, or concession. (S. Rept. 145, 87th Cong., 
1st Sess., p. 42.) 

Thus, there may be a number of dif-
ferent types of arrangements estab-
lished in such cases, and the deter-
mination as to whether the arrange-
ments create a larger ‘‘enterprise’’ will 
necessarily depend on all the facts. 
Some arrangements which do not cre-
ate a larger enterprise and some which 
do are discussed in §§ 779.230 through 
779.235. 

§ 779.230 Franchise and other arrange-
ments. 

(a) There are many different and 
complex arrangements by which busi-
nesses may join to perform their ac-
tivities for a common purpose. A gen-
eral discussion will be found in part 776 
of this chapter. The quotation in 
§ 779.229 from the Senate Report shows 
that Congress recognized that some 
franchise, lease, or other arrangements 
have the effect of creating a larger en-
terprise and whether they do or not de-
pends on the facts. The facts may show 
that the arrangements are so restric-
tive as to deprive the individual estab-
lishment of those prerogatives which 
are the essential attributes of an inde-
pendent business. (Compare Wirtz v. 
Lunsford, 404 F. 2d, 693 (C.A. 6).) An es-
tablishment through such arrange-
ments may transfer sufficient ‘‘con-
trol’’ so that it becomes in effect a unit 
in a unified chain operation. In such 
cases the result of the arrangement 
will be to create a larger enterprise 
composed of the various segments, in-
cluding the establishment which relin-
quishes its control. 

(b) The term ‘‘franchise’’ is not sus-
ceptible of precise definition. The ex-
tent to which a businessman relin-
quishes the control of his business or 
the extent to which a franchise results 
in the performance of the activities 
through unified operation or common 
control depends upon the terms of the 
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contract and the other relationships 
between the parties. Ultimately the de-
termination of the precise scope of 
such arrangements which result in cre-
ating larger enterprises rests with the 
courts. 

§ 779.231 Franchise arrangements 
which do not create a larger enter-
prise. 

(a) While it is clear that in every 
franchise a businessman surrenders 
some rights, it equally is clear that 
every franchise does not create a larger 
enterprise. In the ordinary case a fran-
chise may involve no more than an 
agreement to sell the particular prod-
uct of the one granting the franchise. 
It may also prohibit the sale of a com-
peting product. Such arrangements, 
standing alone, do not deprive the indi-
vidual businessman of his ‘‘control’’ so 
as to bring him into a larger enterprise 
with the one granting the franchise. 

(b) The portion of the Senate Report 
quoted in the § 779.229 cites a ‘‘bona fide 
independent automobile dealer’’ as an 
example of such a franchise arrange-
ment. (It is recognized that salesmen, 
mechanics, and partsmen primarily en-
gaged in selling or servicing auto-
mobiles, trucks, trailers, farm imple-
ments, or aircraft, employed by non-
manufacturing establishments pri-
marily engaged in the business of sell-
ing such vehicles to ultimate pur-
chasers are specifically exempt from 
the overtime pay provisions under sec-
tion 13(b)(10) of the Act. Section 779.372 
discusses the exemption provided by 
section 13(b)(10) and its application 
whether or not the establishment 
meets the Act’s definition of a retail or 
service establishment. The automobile 
dealer is used here only as an example 
of the type of franchise arrangement 
which, within the intent of the Con-
gress, does not result in creating a 
larger enterprise.) The methods of op-
eration of the independent automobile 
dealer are widely known. While he op-
erates under a franchise to sell a par-
ticular make of automobile and also 
may be required to stock certain parts 
and to maintain specified service facili-
ties, it is clear that he retains the con-
trol of the management of his business 
in those respects which characterize an 
independent businessman. He deter-

mines the prices for which he sells his 
merchandise. Even if prices are sug-
gested by the manufacturer, it is well 
known that the dealer exercises wide 
discretion in this respect, free of con-
trol by the manufacturer or dis-
tributor. Also the automobile dealer 
retains control with respect to the 
management of his business, the deter-
mination of his employment practices, 
the operation of his various depart-
ments, and his business policies. The 
type of business in which he is engaged 
leaves him wide latitude for the exer-
cise of his judgment and for decisions 
with respect to important aspects of 
his business upon which its success or 
failure depends. On the basis of these 
considerations, it is evident why the 
independent automobile dealer was 
cited as an example of the type of fran-
chise which does not create a larger en-
terprise encompassing the dealer, the 
manufacturer or the distributor. Simi-
lar facts will lead to the same conclu-
sion in other such arrangements. 

§ 779.232 Franchise or other arrange-
ments which create a larger enter-
prise. 

(a) In other instances, franchise ar-
rangements do result in bringing a 
dealer’s business into a larger enter-
prise with the one granting the fran-
chise. Where the franchise arrange-
ment results in vesting control over 
the operations of the dealer’s business 
in the one granting the franchise, the 
result is to place the dealer in a larger 
enterprise with the one granting the 
franchise. Where there are multiple 
units to which such franchises have 
been granted, the several dealers are 
considered to be subject to the common 
control of the one granting the fran-
chise and all would be included in the 
same larger enterprise. 

(b) It is not possible to lay down spe-
cific rules to determine whether a fran-
chise or other agreement is such that a 
single enterprise results because all the 
facts and circumstances must be exam-
ined in the light of the definition of the 
term ‘‘enterprise’’ as discussed above 
in this subpart. However, the following 
example illustrates a franchising com-
pany and independently owned retail 
establishments which would constitute 
a single enterprise: 
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(1) The franchisor had developed a 
system of retail food store operations, 
built up a large volume of buying 
power, formulated rules and regula-
tions for the successful operation of 
stores together constituting a system 
which for many years proved in prac-
tice to be of commercial value to the 
separate stores; and 

(2) The franchisor desired to extend 
its business through the operation of 
associated franchise stores, by respon-
sible persons in various localities to 
act as limited agents, and to be parts 
of the system, to the end that the ad-
vantages of and the profits from the 
business could be enjoyed by those so 
associated as well as by the franchisor; 
and 

(3) The stores were operated under 
the franchise as part of the general sys-
tem and connected with the home of-
fice of the franchisor from which gen-
eral administrative jurisdiction was 
exercised over all franchised stores, 
wherever located; and 

(4) The stores operated under the 
franchise agreement were always sub-
ject to the general administrative ju-
risdiction of the franchisor and agreed 
to comply with it; and 

(5) The stores operated under the 
franchise agreed to install appliances, 
fixtures, signs, etc. according to plans 
and specifications provided by the 
franchisor and to purchase their mer-
chandise through the franchisor except 
to the extent that the latter may au-
thorize local purchase of certain items; 
and 

(6) The stores operated under the 
franchise agreed to participate in spe-
cial promotions, sales and advertising 
as directed by the franchisor, to attend 
meetings of franchise store operators 
and to pay a fee to the franchisor at 
the rate of one-half of 1 percent of total 
gross sales each month for the privi-
leges to them and the advantages and 
profits derived from operating a local 
unit of the franchisor’s system; and 

(7) The franchisor under the franchise 
agreement had the right to place on a 
prohibited list any merchandise which 
it considered undesirable for sale in a 
franchise store, and the stores operated 
pursuant to the franchise agreed to im-
mediately discontinue sale of any such 
blacklisted merchandise. 

(c) It is clear from the facts and cir-
cumstances surrounding this franchise 
arrangement described in paragraph (b) 
of this section that the operators of the 
franchised establishments are denied 
the essential prerogatives of the ordi-
nary independent businessman because 
of restrictions as to products, prices, 
profits and management. The last para-
graph of the Senate Report quoted in 
§ 779.229 makes clear that in such cases 
the franchised establishment, dealer, 
or concessionaire will be considered an 
integral part of the related activities 
of the enterprise which grants the fran-
chise, right, or concession. 

§ 779.233 Independent contractors per-
forming work ‘‘for’’ an enterprise. 

(a) The definition in section 3(r) spe-
cifically provides that the ‘‘enterprise’’ 
shall not include ‘‘the related activi-
ties performed for such enterprise by 
an independent contractor.’’ This ex-
clusion will apply where the related ac-
tivities are performed ‘‘for’’ the enter-
prise and if such activities are per-
formed by ‘‘an independent con-
tractor.’’ This provision is discussed 
generally in part 776 of this chapter. 

(b) The Senate Report in referring to 
this exception states as follows: 

It does not include the related activities 
performed for such an enterprise by an inde-
pendent contractor, such as an independent 
accounting firm or sign service or adver-
tising company, * * * (S. Rept. No. 145, 87th 
Cong., 1st Sess., p. 40). 

The term ‘‘independent contractor’’ as 
used in section 3(r) has reference to an 
independent business which performs 
services for other businesses as an es-
tablished part of its own business ac-
tivities. The term ‘‘independent con-
tractor’’ as used in 3(r) thus has ref-
erence to an independent business 
which is a separate ‘‘enterprise,’’ and 
which deals in the ordinary course of 
its own business operations, at arms 
length, with the enterprises for which 
it performs services. 

(c) There are many instances in in-
dustry where one business performs ac-
tivities for separate businesses without 
becoming a part of a larger enterprise. 
In addition to the examples cited in the 
Report they may include such services 
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as repairs, window cleaning, transpor-
tation, warehousing, collection serv-
ices, and many others. The essential 
test in each case will be whether such 
services are performed ‘‘for’’ the enter-
prise by an independent, separate en-
terprise, or whether the related activi-
ties are performed for a common pur-
pose through unified operation or com-
mon control. In the latter case the ac-
tivities will be considered performed 
‘‘by’’ the enterprise, rather than ‘‘for’’ 
the enterprise, and will be a part of the 
enterprise. The distinction in the ordi-
nary case will be readily apparent from 
the facts. In those cases where ques-
tions arise a determination must be 
made on the basis of all the facts in the 
light of the statute and the legislative 
history. 

§ 779.234 Establishments whose only 
regular employees are the owner or 
members of his immediate family. 

Section 3(s) provides that any ‘‘es-
tablishment which has as its only reg-
ular employees the owner thereof or 
the parent, spouse, child, or other 
member of the immediate family of 
such owner’’ shall not be considered to 
be an ‘‘enterprise’’ as described in sec-
tion 3(r) or a part of any other enter-
prise. Further the sales of such estab-
lishment are not included for the pur-
pose of determining the annual gross 
volume of sales of any enterprise for 
the purpose of section 3(s). The term 
‘‘other member of the immediate fam-
ily of such owner’’ is considered to in-
clude relationships such as brother, sis-
ter, grandchildren, grandparents, and 
in-laws but not distant relatives from 
separate households. The 1966 amend-
ments extended the exception to in-
clude family operated establishments 
which only employ persons other than 
members of the immediate family in-
frequently, irregularly, and sporadi-
cally. (See general discussion in part 
776 of this chapter.) 

§ 779.235 Other ‘‘enterprises.’’ 
No attempt has been made in the dis-

cussion of the term ‘‘enterprise,’’ to 
consider every possible situation which 
may, within the meaning of section 
3(r), constitute an ‘‘enterprise’’ under 
the Act. The discussion is designed to 
explain and illustrate the application 

of the term in some cases; in others, 
the discussion may serve as a guide in 
applying the criteria of the definition 
to the particular fact situation. A more 
complete discussion is contained in 
part 776 of this chapter. 

COVERED ENTERPRISES 

§ 779.236 In general. 

Sections 779.201 through 779.235 dis-
cuss the various criteria for deter-
mining what business unit or units 
constitute an ‘‘enterprise’’ within the 
meaning of the Act. Sections 779.237 
through 779.245 discuss the criteria for 
determining what constitutes a ‘‘cov-
ered enterprise’’ under the Act with re-
spect to the conditions for coverage of 
those enterprises in which retail sale of 
goods or services are made. As ex-
plained in §§ 779.2 through 779.4, pre-
viously covered employment in retail 
and service enterprises will be subject 
to different monetary standards than 
newly covered employment in such en-
terprises until February 1, 1971. For 
this reason the enterprise coverage 
provisions of both the prior and the 
amended Act are discussed in the fol-
lowing sections of this subpart. 

§ 779.237 Enterprise engaged in com-
merce or in the production of goods 
for commerce. 

Under section 3(s) the ‘‘enterprise’’ to 
be covered must be an ‘‘enterprise en-
gaged in commerce or in the produc-
tion of goods for commerce.’’ This is 
defined in section 3(s) as follows: 

Enterprise engaged in commerce or in the 
production of goods for commerce means an 
enterprise which has employees engaged in 
commerce or in the production of goods for 
commerce, including employees handling, 
selling or otherwise working on goods that 
have been moved in or produced for com-
merce by any person * * *. 

In order for an enterprise to come 
within the coverage of the Act, it 
must, therefore, be established that the 
enterprise has some employees who 
are: 

(a) Engaged in commerce or in the 
production of goods for commerce, in-
cluding 

(b) Employees handling, selling or 
otherwise working on goods that have 
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been moved in or produced for com-
merce by any person. 
The legislative history of the 1966 
amendments does not indicate a dif-
ference between the meaning of the 
above wording and the wording used in 
the prior Act. (See § 779.22.) For a com-
plete discussion of the employees who 
come within the quoted language see 
subpart B of the Interpretative Bul-
letin on general coverage, part 776 of 
this chapter. 

§ 779.238 Engagement in described ac-
tivities determined on annual basis. 

As set forth in the preceding section 
an enterprise to be a ‘‘covered enter-
prise’’ must have at least some employ-
ees engaged in certain described activi-
ties. This requirement will be deter-
mined on an annual basis in order to 
give full effect to the intent of Con-
gress. Thus, it is not necessary that the 
enterprise have two or more employees 
engaged in the named activities every 
week. An enterprise described in sec-
tion 3(s)(1) or (5) of the prior Act or in 
section 3(s)(1) of the Act as it was 
amended in 1966 will be considered to 
have employees engaged in commerce 
or in the production of goods for com-
merce, including the handling, selling 
or otherwise working on goods that 
have been moved in or produced for 
commerce by any person, if during the 
annual period which it uses in calcu-
lating its annual sales for purposes of 
the other conditions of these sections, 
it regularly and recurrently has at 
least two or more employees engaged 
in such activities. On the other hand, it 
is plain that an enterprise that has em-
ployees engaged in such activities only 
in isolated or sporadic occasions, will 
not meet this condition. 

§ 779.239 Meaning of ‘‘engaged in com-
merce or in the production of goods 
for commerce.’’ 

The term ‘‘engaged in commerce or 
in the production of goods for com-
merce,’’ as used in section 3(s) of the 
Act in reference to employees who are 
so engaged is the same as the term 
which has been used in the Act for 
many years. The statutory definitions 
of these terms are set forth in §§ 779.12 
through 779.16. The interpretative bul-
letin on general coverage part 776 of 

this chapter) contains the Division’s 
interpretations as to which employees 
are ‘‘engaged in commerce or in the 
production of goods for commerce.’’ 
These interpretations are equally ap-
plicable under section 3(s) in deter-
mining which employees are ‘‘engaged 
in commerce or in the production of 
goods for commerce’’ within the mean-
ing of this section. A brief discussion of 
the guiding principles of retail or serv-
ice establishments are ‘‘engaged in 
commerce or in the production of goods 
for commerce’’ is set forth in subpart B 
of this part. 

EMPLOYEES HANDLING, SELLING, OR 
OTHERWISE WORKING ON GOODS THAT 
HAVE BEEN MOVED IN OR PRODUCED 
FOR COMMERCE BY ANY PERSON 

§ 779.240 Employees ‘‘handling * * * or 
otherwise working on goods.’’ 

(a) ‘‘Goods’’ upon which the described 
activities are performed. Employees will 
be considered to be handling, selling, or 
otherwise working on goods within the 
meaning of section 3(s) if they engage 
in the described activities on ‘‘goods’’ 
which ‘‘have been moved in or produced 
for commerce by any person.’’ They 
may be handling or working on such 
goods which the enterprise does not 
sell. The term ‘‘goods’’ is defined in 
section 3(i) of the Act. The definition is 
explained in § 779.107 and discussed 
comprehensively in part 776 of this 
chapter. As defined in section 3(i) of 
the Act, the term includes any part or 
ingredient of ‘‘goods’’ and, in general, 
includes ‘‘articles or subjects of com-
merce of any character.’’ Thus the 
term ‘‘goods,’’ as used in section 3(s), 
includes all goods which have been 
moved in or produced for commerce, 
such as stock-in-trade, or raw mate-
rials that have been moved in or pro-
duced for commerce. 

(b) ‘‘Handling * * * or otherwise work-
ing on goods.’’ The term ‘‘handling * * * 
or otherwise working on goods’’ used in 
section 3(s) is substantially the same 
as the term used since 1938 in section 
3(j) of the Act. Both terms will there-
fore be considered to have essentially 
the same meaning. (See part 776 of this 
chapter, the interpretative bulletin on 
the general coverage of the Act.) Thus, 
the activities encompassed in the term 
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‘‘handling or in any other manner 
working on goods’’ in section 3(s) are 
the same as the activities, encom-
passed in the similar term in section 
3(j), by which goods are ‘‘produced’’ 
within the meaning of the Act. In gen-
eral, the term ‘‘handling * * * or other-
wise working on goods’’ includes em-
ployees who sort, screen, grade, store, 
pack, label, address, transport, deliver, 
print, type, or otherwise handle or 
work on the goods. The same will be 
true of employees who handle or work 
on ‘‘any part of ingredient of the 
goods’’ referred to in the discussion of 
the term ‘‘goods’’ in § 779.107. An em-
ployee will be considered engaged in 
‘‘handling * * * or otherwise working 
on goods,’’ within the meaning of sec-
tion 3(s), only if he performs the de-
scribed activities on goods that ‘‘have 
been moved in or produced for com-
merce by any person.’’ This require-
ment is discussed in §§ 779.242 and 
779.243. 

§ 779.241 Selling. 
The statutory definition of the term 

‘‘sale’’ or ‘‘sell’’ is quoted in § 779.15. As 
long as the employee in any way par-
ticipates in the sale of the goods he 
will be considered to be ‘‘selling’’ the 
goods, whether he physically handles 
them or not. Thus, if the employee per-
forms any work that, in a practical 
sense is an essential part of consum-
mating the ‘‘sale’’ of the particular 
goods, he will be considered to be 
‘‘selling’’ the goods. ‘‘Selling’’ goods, 
under section 3(s) has reference only to 
goods which ‘‘have been moved in or 
produced for commerce by any person,’’ 
as discussed in §§ 779.242 and 779.243. 

§ 779.242 Goods that ‘‘have been moved 
in’’ commerce. 

For the purpose of section 3(s), goods 
will be considered to ‘‘have been moved 
* * * in commerce’’ when they have 
moved across State lines before they 
are handled, sold, or otherwise worked 
on by the employees. It is immaterial 
in such a case that the goods may have 
‘‘come to rest’’ within the meaning of 
the term ‘‘in commerce’’ as interpreted 
in other respects, before they are han-
dled, sold, or otherwise worked on by 
the employees in the enterprise. Such 
movement in commerce may take 

place before they have reached the en-
terprise, or within the enterprise, such 
as from a warehouse of the enterprise 
in one State to a retail store of the 
same enterprise located in another 
State. Thus, employees will be consid-
ered to be ‘‘handling, selling, or other-
wise working on goods that have been 
moved in * * * commerce’’ where they 
are engaged in the described activities 
on ‘‘goods’’ that have moved across 
State lines at any time in the course of 
business, such as from the manufac-
turer to the distributor, or to the ‘‘en-
terprise,’’ or from one establishment to 
another within the ‘‘enterprise.’’ See 
the general discussion in part 776 of 
this chapter. 

§ 779.243 Goods that have been ‘‘pro-
duced for commerce by any per-
son.’’ 

An employee will be considered to be 
handling, selling, or otherwise working 
on goods that have been ‘‘produced for 
commerce by any person’’ within the 
meaning of section 3(s), if he is per-
forming the described activities with 
respect to goods which have been ‘‘pro-
duced for commerce’’ within the mean-
ing of the Act. The term ‘‘produced’’ is 
defined in section 3(j) of the Act and, as 
explained above, has a well-established 
meaning under the existing law. (See 
§ 779.104 and part 776 of this chapter.) 
The word as it is used in the context of 
the phrase ‘‘goods * * * produced for 
commerce by any person’’ in section 
3(s) has the same meaning as in 3(j). 
Therefore, where goods are considered 
‘‘produced for commerce’’ within the 
meaning of section 3(j) of the Act they 
also will be considered ‘‘produced for 
commerce’’ within the meaning of sec-
tion 3(s). A discussion of when goods 
are produced for commerce within the 
meaning of section 3(j) is contained in 
§ 779.108. Of course, within the meaning 
of section 3(s), the goods will be consid-
ered ‘‘produced for commerce’’ when 
they are so produced ‘‘by any person.’’ 

COVERED RETAIL ENTERPRISE 

§ 779.244 ‘‘Covered enterprises’’ of in-
terest to retailers of goods or serv-
ices. 

Retailers of goods or services are pri-
marily concerned with the enterprises 
described in sections 3(s)(1) and 3(s)(5) 
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of the prior Act and section 3(s)(1) of 
the Act as amended in 1966. Although 
section 3(s)(1) of the prior Act (under 
the 1961 amendments) had exclusive ap-
plication to the retail and service in-
dustry, section 3(s)(1) of the Act as 
amended in 1966 may apply to any en-
terprise. This part is concerned only 
with retail or service establishments 
and enterprises. Enterprises described 
in clauses (2), (3), and (4) of section 3(s) 
are discussed herein only with respect 
to the application to them of provi-
sions relating to retail or service estab-
lishments. Coverage of such enterprises 
and the application of section 3(s)(1) of 
the amended Act to enterprises gen-
erally are discussed in part 776 of this 
chapter. The statutory definitions of 
enterprises of interest to retailers 
under the prior Act and the Act as 
amended in 1966 are quoted in § 779.22. 

§ 779.245 Conditions for coverage of 
retail or service enterprises. 

(a) Retail or service enterprises may 
be covered under section 3(s)(1) of the 
prior Act or section 3(s)(1) of the 
amended Act although the latter is not 
limited to retail or service enterprises. 
A retail or service enterprise will be a 
covered enterprise under section 3(s)(1) 
of the amended Act if both the fol-
lowing conditions are met: 

(1) The enterprise is ‘‘an enterprise 
engaged in commerce or in the produc-
tion of goods for commerce.’’ This re-
quirement, which is discussed in 
§§ 779.237 through 779.243, applies to all 
covered enterprises under the provi-
sions of both the prior and the amend-
ed Act; and, 

(2) During the period February 1, 
1967, through January 31, 1969, the en-
terprise has an annual gross volume of 
sales made or business done, exclusive 
of excise taxes at the retail level which 
are separately stated, of at least 
$500,000; or on and after February 1, 
1969, the enterprise has an annual gross 
volume of sales made or business done 
of at least $250,000, exclusive of excise 
taxes at the retail level which are sepa-
rately stated. 

(b) A retail or service enterprise will 
be covered under section 3(s)(1) of the 
Act prior to the amendments if all four 
of the following conditions are met: 

(1) The enterprise is ‘‘an enterprise 
engaged in commerce or in the produc-
tion of goods for commerce’’ as ex-
plained above in paragraph (a)(1) of 
this section and, 

(2) The enterprise has one or more 
‘‘retail or service establishments’’ (the 
statutory definition of the term ‘‘retail 
or service establishment’’ is contained 
in § 779.24 and discussed in subpart D of 
this part) and, 

(3) The enterprise has an annual 
gross volume of sales of $1 million or 
more, exclusive of excise taxes at the 
retail level which are separately stated 
and, 

(4) The enterprise ‘‘purchases or re-
ceives goods for resale that move or 
have moved across State lines (not in 
deliveries from the reselling establish-
ment) which amount in total annual 
volume to $250,000 or more.’’ (This re-
quirement is discussed in §§ 779.246 
through 779.253.) 

(c) Sections 779.258 through 779.260 
discuss the meaning of ‘‘annual gross 
volume of sales made or business done’’ 
and §§ 779.261 through 779.264 discuss 
what excise taxes may be excluded 
from the annual gross volume. Sections 
779.265 through 779.269 discuss the 
method of computing the annual gross 
volume where it is necessary to deter-
mine monetary obligations to employ-
ees under the Act. 

INTERSTATE INFLOW TEST UNDER PRIOR 
ACT 

§ 779.246 Inflow test under section 
3(s)(1) of the Act prior to 1966 
amendments. 

To come within the scope of section 
3(s)(1) of the prior Act, the enterprise, 
in addition to the other conditions, 
must purchase or receive goods for re-
sale that move or have moved across 
State lines (not in deliveries from the 
reselling establishment) which amount 
in total annual volume to $250,000 or 
more. To meet this condition, it must 
be shown that (a) the enterprise pur-
chases or receives goods for resale 
(§ 779.248), (b) that such goods move or 
have moved across State lines 
(§ 779.249), and (c) that such purchases 
and receipts amount in total annual 
volume to $250,000 or more (§ 779.253). 
Enterprises which do not meet this test 
may be covered under section 3(s)(1) of 
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the present Act, which contains no 
interstate inflow requirement. 

§ 779.247 ‘‘Goods’’ defined. 

The term ‘‘goods’’ as used in section 
3(s) of the prior and amended Act is de-
fined in section 3(i) of the Act. The 
statutory definition is quoted in 
§ 779.14, and is discussed in detail in 
part 776 of this chapter. 

§ 779.248 Purchase or receive ‘‘goods 
for resale.’’ 

(a) Goods will be considered pur-
chased or received ‘‘for resale’’ for pur-
poses of the inflow test contained in 
section 3(s)(1) of the prior Act if they 
are purchased or received with the in-
tention of being resold. This includes 
goods, such as stock in trade which is 
purchased or received by the enterprise 
for resale in the ordinary course of 
business. It does not include machin-
ery, equipment, supplies, and other 
goods which the enterprise purchases 
to use in conducting its business. This 
is true even if such capital goods or 
other equipment, which the enterprise 
originally purchased for use in con-
ducting its business, are at some later 
date actually resold. The distinction is 
to be found in whether the goods are 
purchased or received by the enterprise 
with the intention of reselling them in 
the same form or after further proc-
essing or manufacturing, or whether 
they are purchased with the intent of 
being consumed or used by the enter-
prise itself in the performance of its 
activities. 

(b) Goods, such as raw materials or 
ingredients, are considered purchased 
or received by the enterprise ‘‘for re-
sale,’’ even if such goods are purchased 
or received for the purpose of being 
processed or used as parts or ingredi-
ents in the manufacture of other goods 
which the enterprise intends to sell. 
For example, where the enterprise pur-
chases flour for use in baking bread or 
pastries for sale, the goods will be con-
sidered to have been purchased ‘‘for re-
sale.’’ It is immaterial whether the 
goods will be resold by the enterprise 
at retail or at wholesale. 

§ 779.249 Goods which move or have 
moved across State lines. 

In order to be included in the annual 
dollar volume for purposes of this test, 
the goods which the enterprise pur-
chases or receives for resale must be 
goods that ‘‘move or have moved across 
the State lines.’’ Goods which have not 
moved across State lines before they 
are resold by the enterprise will not be 
included. The movement to which the 
phrase ‘‘move or have moved’’ has ref-
erence is that movement which the 
goods follow in their journey to the en-
terprise or within the enterprise to the 
establishment which sells the goods. 
Thus, if goods have moved across State 
lines at some stage in the flow of trade 
before they are actually sold by the en-
terprise, they will be considered to 
have moved across State lines. It is not 
material that the goods may have 
‘‘come to rest’’ at some time before 
they are purchased or received and sold 
by the enterprise; nor is it material 
that some time may have elapsed be-
tween the time the goods have moved 
across State lines and the time they 
are purchased or received and sold by 
the enterprise. It is sufficient if at any 
time such goods have moved across 
State lines in the ordinary course of 
trade before resale by the enterprise. 
Much of the goods purchased by retail-
ers are produced from a local intra-
state supplier. In many instances these 
goods may have been stored at the sup-
plier’s establishment for some time. 
However, as long as the particular 
goods purchased have moved across 
State lines at some stage in the flow of 
trade to the retailer, they would have 
to be included in determining whether 
or not the enterprise has purchased or 
received for resale such out-of-State 
goods amounting to $250,000. 

§ 779.250 Goods that have not lost 
their out-of-State identity. 

Goods which are purchased or re-
ceived by the enterprise from within 
the State will be considered goods 
which ‘‘have moved across State lines’’ 
if they have previously been moved 
across State lines and have not lost 
their identity as out-of-State goods be-
fore they are purchased or received by 
the enterprise. Also goods which have 
been assembled within the State after 
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they were moved across State lines but 
before they are purchased or received 
by the enterprise will still be regarded 
as goods which ‘‘have moved across 
State lines.’’ Such goods are still iden-
tifiable as goods brought into the 
State. This is also true in certain cases 
where goods are processed to some ex-
tent without losing their identity as 
out-of-State goods. For example, out- 
of-State furniture or television sets 
which are put together within the 
State, or milk from outside the State 
which is pasteurized and bottled within 
the State, before being purchased or re-
ceived by the enterprise, are goods 
which ‘‘have moved across State 
lines.’’ They have already moved across 
State lines and they retain their out- 
of-State identity, despite the assembly 
or processing within the State. 

§ 779.251 Goods that have lost their 
out-of-State identity. 

(a) Goods which are purchased or re-
ceived by the enterprise within the 
State will not be considered goods 
which have ‘‘moved across State lines’’ 
if the goods, although they came from 
outside the State, had been processed 
or manufactured so as to have lost 
their identity as out-of-State goods be-
fore they are purchased or received by 
the enterprise. This assumes, of course, 
that the goods so manufactured or 
processed do not move across State 
lines before they are sold by the enter-
prise. Thus where an enterprise buys 
bread baked within the State which 
does not move across State lines before 
it is resold by the enterprise, the bread 
is not ‘‘goods, which have moved across 
State lines’’ even if the flour and other 
ingredients came from outside the 
State. The same conclusion will follow, 
under the same circumstances, where 
clothing is manufactured from out-of- 
State fabrics. 

(b) In those cases where goods are 
composed in part of goods which have, 
and in part of goods which have not, 
moved across State lines, the entire 
product will be considered as goods 
which have moved across State lines, 
if, as a practical matter, it substan-
tially consists of goods which are iden-
tifiable as out-of-State goods. Whether 
goods have been so changed as to have 
lost their out-of-State identity is ques-

tion which will depend upon all the 
facts in a particular case. 

§ 779.252 Not in deliveries from the re-
selling establishment. 

Goods which move across State lines 
only in the course of deliveries from 
the reselling establishment of the en-
terprise are not included as goods 
which ‘‘move or have moved across 
State lines.’’ Thus, goods delivered by 
the enterprise to its customers outside 
of the State are not, for that reason, 
considered goods which ‘‘move or have 
moved across State lines.’’ The purpose 
of the provision excepting ‘‘deliveries 
from the reselling establishment’’ is to 
limit the test to goods which flow into 
the enterprise and to exclude those 
goods which only cross State lines 
when they flow out of the enterprise as 
an incident of the sale of such goods by 
the enterprise. In other words, this is 
an inflow test and not an outflow test. 

§ 779.253 What is included in com-
puting the total annual inflow vol-
ume. 

The goods which the establishment 
purchases or receives for resale that 
move or have moved across State lines 
must ‘‘amount in total annual volume 
to $250,000 or more.’’ It will be noted 
that taxes are not excluded in meas-
uring this annual dollar volume. Thus, 
the total cost to the enterprise of such 
goods will be included in calculating 
the $250,000. This will include all taxes 
and other charges which the enterprise 
must pay for such goods. Generally, all 
charges will be included in the invoice 
of the goods. But whether included in 
the invoice or not, the total amount 
which the enterprise is required to pay 
for such goods, including charges for 
transportation, insurance, delivery, 
storage and any other will be included 
in computing the $250,000. The dollar 
volume of the goods purchased or re-
ceived by the enterprise is the ‘‘an-
nual’’ volume. The method of calcu-
lating the annual dollar volume is ex-
plained in § 779.266. 
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THE GASOLINE SERVICE ESTABLISHMENT 
ENTERPRISE 

§ 779.254 Summary of coverage and ex-
emptions prior to and following the 
1966 amendments. 

The ordinary gasoline service estab-
lishment is a covered enterprise under 
the Act if it has an annual gross vol-
ume of sales made or business done of 
not less than $250,000 a year, exclusive 
of excise taxes at the retail level which 
are separately stated, and meets the 
other tests of section 3(s)(5) of the prior 
Act and section 3(s)(1) of the amended 
Act. Beginning February 1, 1969, enter-
prise coverage extends to any gasoline 
service establishment in an enterprise 
which has an annual gross volume in 
such amount, even if the establish-
ment’s annual gross volume is less. 
However, a gasoline service establish-
ment with gross sales of less than 
$250,000, exclusive of excise taxes at the 
retail level which are separately stat-
ed, may qualify for the minimum wage 
and overtime pay exemption provided 
in section 13(a)(2) of the Act if it meets 
the requirements of that section. Sec-
tion 779.313 summarizes the require-
ments. An overtime pay exemption, 
which was repealed by the 1966 amend-
ments, existed until February 1, 1967, 
for employees of ordinary gasoline 
service establishments under the prior 
Act. Thus, nonexempt employees of a 
covered gasoline service establishment 
enterprise are subject to the minimum 
wage standards for previously covered 
employment and the overtime pay re-
quirements for newly covered employ-
ment as listed below: 

Minimum wage: Beginning 

$1.40 an hour ............................... February 1, 1967. 
$1.60 an hour ............................... February 1, 1968 and 

thereafter. 

Overtime pay after: 

44 hours in a workweek ............... February 1, 1967. 
42 hours in a workweek ............... February 1, 1968. 
40 hours in a workweek ............... February 1, 1969 and 

thereafter. 

The particular considerations affecting 
coverage and exemptions are discussed 
in subsequent sections. The statutory 
language contained in section 3(s)(5) of 
the prior Act and 3(s)(1) of the amended 
Act may be found in § 779.22. 

§ 779.255 Meaning of ‘‘gasoline service 
establishment.’’ 

(a) A gasoline service station or es-
tablishment is one which is typically a 
physically separate place of business 
engaged primarily (‘‘primarily’’ mean-
ing 50 percent or more) in selling gaso-
line and lubricating oils to the general 
public at the station or establishment. 
It may also sell other merchandise or 
perform minor repair work as an inci-
dental part of the business. (See S. 
Rept. 145, 87th Cong., first session, p. 
32.) No difference in application of the 
terms ‘‘gasoline service establishment’’ 
and ‘‘gasoline service station’’ was in-
tended by Congress (see Senate Report 
cited above) and both carry the same 
meaning. 

(b) Under section 3(s)(5) of the prior 
Act and until February 1, 1969, under 
section 3(s)(1) of the amended Act, the 
covered enterprise is always a single 
establishment—a gasoline service es-
tablishment, even though such estab-
lishment may be a part of some larger 
enterprise for purposes of other provi-
sions of the ‘‘enterprise’’ coverage of 
the new amendments. As noted above 
this term refers to what is commonly 
known as a gasoline service station, a 
separate ‘‘establishment.’’ What con-
stitutes a separate establishment is 
discussed in §§ 779.303 through 779.306. 
While receipts from incidental sales 
and services are included and counted 
in determining the establishment’s an-
nual gross volume of sales for purposes 
of enterprise coverage, the establish-
ment’s primary source of receipts must 
be from the sale of gasoline and lubri-
cating oils. (See Senate Report cited 
above.) An establishment which derives 
the greater part of its income from the 
sales of goods other than gasoline or 
lubricating oils will not be considered 
a ‘‘gasoline service establishment.’’ 
The mere fact that an establishment 
has a gasoline pump as an incidental 
part of other business activities in 
which it is principally engaged does 
not constitute it ‘‘a gasoline service es-
tablishment’’ within the meaning and 
for the purposes of these sections. 
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§ 779.256 Conditions for enterprise 
coverage of gasoline service estab-
lishments. 

(a) The requirement that the enter-
prise must be ‘‘an enterprise engaged 
in commerce or in the production of 
goods for commerce’’ is discussed in 
§§ 779.237 through 779.243. Those sec-
tions explain which employees are en-
gaged in commerce or in the produc-
tion of goods for commerce, including 
employees handling, selling, or other-
wise working on goods that have been 
moved in or produced for commerce by 
any person. In connection with the dis-
cussion in those sections as it concerns 
employees of gasoline service estab-
lishments, it should be noted that as a 
general rule such employees normally 
are ‘‘engaged in commerce or in the 
production of goods for commerce’’ 
within the meaning of the Act. For ex-
ample, gasoline filling station employ-
ees servicing motor vehicles used in 
interstate transportation or in the pro-
duction of goods for commerce have al-
ways been regarded as being ‘‘engaged 
in commerce or in the production of 
goods for commerce’’ within the mean-
ing of the Act. Such employees will 
also be considered as engaged in han-
dling, selling or otherwise working on 
goods that have been moved in or pro-
duced for commerce by any person, if 
the gasoline or lubricating oils or the 
other goods with respect to which they 
perform the described activities have 
come from outside the State in which 
the establishment is located. 

(b) For periods before February 1, 
1969, a gasoline service establishment 
was within the scope of the enterprise 
coverage provisions of the Act only if 
its annual gross volume of sales was 
not less than $250,000, exclusive of ex-
cise taxes at the retail level which are 
separately stated. Until such date, a 
gasoline service establishment which 
did not have such an annual gross vol-
ume of sales was not a covered enter-
prise, and enterprise coverage did not 
extend to it by virtue of the fact that 
it is an establishment of an enterprise 
which meets coverage tests of section 
3(s). In determining whether the estab-
lishment has the requisite annual gross 
volume of sales the receipts from all 
sales of the establishment are included 
without limitation to the receipts from 

sales of gasoline and lubricating oil. In 
computing the annual gross volume of 
sales the gross receipts from all types 
of sales during a 12-month period are 
included. These gross receipts are 
measured by the price paid by the pur-
chaser of the goods or services sold by 
the establishment (Sen. Rept. 1487, 89th 
Cong. second session p. 7). Thus, where 
the establishment sells gasoline for an 
oil company on commission, annual 
gross volume is based on the retail sale 
price and not on the smaller amount 
retained or received as commissions. A 
further discussion of what sales are in-
cluded in the annual gross volume is 
contained in §§ 779.258 through 779.260. 

(c) In computing the annual gross 
volume of sales, excise taxes at the re-
tail level which are separately stated 
are not counted. A discussion of the ex-
cise taxes which may be excluded under 
this provision is contained in §§ 779.261 
through 779.264. Whether the particular 
taxes are ‘‘excise taxes at the retail 
level’’ depends upon the facts in each 
case. If the taxes are ‘‘excise taxes at 
the retail level’’ they will be exclud-
able only if they are ‘‘separately stat-
ed.’’ Where a gasoline station posts a 
sign on or alongside the gasoline 
pumps indicating that a certain 
amount per gallon is for a specific ex-
cise tax, this will meet the require-
ment of being ‘‘separately stated’’. The 
method of calculating annual gross vol-
ume of sales is explained in greater de-
tail in §§ 779.265 through 779.269. 

§ 779.257 Exemption applicable to gas-
oline service establishments under 
the prior Act. 

Section 13(b)(8) of the prior Act (be-
fore the 1966 amendments) contained 
an exemption from the overtime pay 
requirements for ‘‘any employee of a 
gasoline service station’’. This exemp-
tion was applicable prior to February 1, 
1967, without regard to the annual 
gross volume of sales of the gasoline 
service station by which the employee 
was employed. The removal of this ex-
emption by the 1966 amendments 
brought non-exempt employees of cov-
ered gasoline service stations within 
the purview of the overtime require-
ments of the Act for the first time. 
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ANNUAL GROSS VOLUME OF SALES MADE 
OR BUSINESS DONE 

§ 779.258 Sales made or business done. 

The Senate Report on the 1966 
amendments reaffirmed the intent to 
measure the ‘‘dollar volume of sales or 
business’’ including ‘‘the gross receipts 
or gross business’’ to determine wheth-
er an enterprise is covered. This con-
cept was first expressed in the Senate 
Report on the 1961 amendment (S. 
Rept. No. 145, 87th Congress, first ses-
sion, p. 38). The phrase ‘‘business done’’ 
added by the 1966 amendments to sec-
tion 3(s) merely reflects with more 
clarity the economic test of business 
size expressed in the prior Act in terms 
of ‘‘annual gross volume of sales’’ and 
conforms the language of the Act with 
the Congressional view expressed in the 
legislative history of the 1961 amend-
ments. Thus, the annual gross volume 
of an enterprise must include any busi-
ness activity in which it engages which 
can be measured on a dollar basis irre-
spective of whether the enterprise is 
tested under the prior or amended Act. 
The Senate Report on the 1966 amend-
ments states: 

The intent to measure the ‘‘dollar volume 
of sales or business’’ including the ‘‘gross re-
ceipts or gross business’’ in determining cov-
erage of such an enterprise was expressed in 
the Senate report above cited at page 38. The 
addition of the term ‘‘business done’’ to the 
statutory language should make this intent 
abundantly plain for the future and remove 
any possible reason for misapprehension. The 
annual gross volume of sales made or busi-
ness done by an enterprise, within the mean-
ing of section 3(s), will thus continue to in-
clude both the gross dollar volume of the 
sales (as defined in sec. 3(k)) which it makes, 
as measured by the price paid by the pur-
chaser for the property or service sold to him 
(exclusive of any excise taxes at the retail 
level which are separately stated), and the 
gross dollar volume of any other business ac-
tivity in which the enterprise engages which 
can be similarly measured on a dollar basis. 
This would include, for example, such activ-
ity by an enterprise as making loans or rent-
ing or leasing property of any kind. (S. Rept. 
No. 1487, 89th Congress, second session, pp. 7– 
8.) 

§ 779.259 What is included in annual 
gross volume. 

(a) The annual gross volume of sales 
made or business done of an enterprise 

consists of its gross receipts from all 
types of sales made and business done 
during a 12-month period. The gross 
volume of sales made or business done 
means the gross dollar volume (not 
limited to income) derived from all 
sales and business transactions includ-
ing, for example, gross receipts from 
service, credit, or other similar 
charges. Credits for goods returned or 
exchanged and rebates and discounts, 
and the like, are not ordinarly included 
in the annual gross volume of sales or 
business. The gross volume of sales or 
business includes the receipts from 
sales made or business done by the re-
tail or service establishments of the 
enterprise as well as the sales made or 
business done by any other establish-
ments of the enterprise, exclusive of 
the internal transactions between 
them. Gross volume is measured by the 
price paid by the purchaser for the 
property or service sold to him, as stat-
ed in the Senate Committee Report 
(§ 779.258). It is not measured by profit 
on goods sold or commissions on sales 
made for others. The dollar value of 
sales or business of the entire enter-
prise in all establishments is added to-
gether to determine whether the appli-
cable dollar test is met. The fact that 
one or more of the retail or service es-
tablishments of the enterprise may 
have less than $250,000 in annual dollar 
volume and may meet the other re-
quirements for exemption from the pay 
provisions of the Act under section 
13(a)(2), does not exclude the dollar vol-
ume of sales or business of that estab-
lishment from the annual gross volume 
of the enterprise. However, the dollar 
volume of an establishment derived 
from transactions with other establish-
ments in the same enterprise does not 
ordinarily constitute part of the an-
nual gross volume of the enterprise as 
a whole. The computation of the an-
nual gross volume of sales or business 
of the enterprise is made ‘‘exclusive of 
excise taxes at the retail level which 
are separately stated’’. The taxes 
which may be excluded are discussed in 
§§ 779.261 through 779.264. The methods 
of calculating the annual gross volume 
of sales of an enterprise are set forth in 
§§ 779.265 through 779.269. 

(b) In the ordinary case the functions 
of a leased department are controlled 
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or unified in such a way that it is in-
cluded in the establishment and there-
fore in the enterprise in which it is lo-
cated, as discussed in § 779.225. The ap-
plicability of enterprise coverage and 
certain exemptions to such a leased de-
partment depends upon the enterprise 
coverage and the exemption status of 
the establishment in which the leased 
department is located. The annual 
gross volume of such a leased depart-
ment is included in the annual gross 
volume of the establishment in which 
it is located as well as in the annual 
gross volume of the enterprise of which 
such establishment is a part. 

(c) Likewise, where franchise or 
other arrangements result in the cre-
ation of a larger enterprise by means of 
operational restrictions so that the es-
tablishment, dealer, or concessionaire 
is an integral part of the related activi-
ties of the enterprise which grants the 
franchise, right, or concession, as dis-
cussed in §§ 779.229 and 779.232, it will 
follow that the annual gross volume of 
sales made or business done of such an 
enterprise includes the dollar volume 
of sales or business of each related es-
tablishment dealer, or concessionaire. 

§ 779.260 Trade-in allowances. 
Where merchandise is taken in trade 

when a sale is made, the annual gross 
volume of sales or business will include 
the gross amount of the sale before de-
duction of the allowance on such trade- 
in merchandise. This is so even though 
an overallowance or excessive value is 
allowed on the trade-in merchandise. 
In turn, when the trade-in merchandise 
is sold the amount of the sale will be 
included in the annual gross volume. 

EXCISE TAXES 

§ 779.261 Statutory provision. 
Sections 3(s)(1) and 13(a)(2) of the 

amended Act as well as sections 3(s)(1), 
3(s)(2), 3(s)(5), and 13(a)(2)(iv) of the 
prior Act provide for the exclusion of 
‘‘excise taxes at the retail level which 
are separately stated’’ in computing 
the gross annual volume of sales or 
business or the annual dollar volume of 
sales for purposes of certain of the pro-
visions contained in those sections. 
The Senate Committee report states as 
follows with respect to this provision: 

* * * in determining whether the enterprise 
or establishment, as the case may be, has the 
requisite annual dollar volume of sales, ex-
cise taxes will not be counted if they are 
taxes that are collected at the retail level 
and are separately identified in the price 
charged the customer for the goods or serv-
ices at the time of the sale. Excise taxes 
which are levied at the manufacturer’s, 
wholesaler’s, or other distributive level will 
not be excluded in calculating the dollar vol-
ume of sales nor will excise taxes be ex-
cluded in cases where the customer is 
charged a single price for the merchandise or 
services and the taxes are not separately 
identified when the sale is made. (S. Rept., 
145, 87th Cong., first session, p. 39.) 

In applying the above rules to deter-
mine annual gross volume of sales or 
business under section 3(s) or annual 
dollar volume of sales for purposes of 
the $250,000 test under section 13(a)(2), 
excise taxes which (a) are levied at the 
retail level and (b) are separately stat-
ed and identified in the charge to the 
customer at the time of sale need not 
be included in the calculation of the 
gross or dollar volume of sales. Excise 
taxes which are levied at the manufac-
turer’s, wholesaler’s or other distribu-
tive level will not, ordinarily, be ex-
cluded in calculating the volume of 
sales, nor will excise taxes, even if lev-
ied at the retail level, be excluded in 
cases where the customer is charged a 
single price for the merchandise or 
services and the taxes are not sepa-
rately identified when the sale is made. 
Excise taxes will be excludable whether 
they are levied by the Federal, State, 
or local government provided that the 
tax is ‘‘levied at the retail level’’ and 
‘‘separately stated’’. 

§ 779.262 Excise taxes at the retail 
level. 

(a) Federal excise taxes are imposed 
at the retail level on highway vehicle 
fuels other than gasoline under the 
provisions of 26 U.S.C. 4041. Such excise 
taxes are levied at the retail level on 
any liquid fuel sold for use, or used in 
a diesel-powered highway vehicle. A 
similar tax is imposed on the sale of 
such special motor fuels as benzene and 
liquefied petroleum gas when used as a 
motor fuel. To the extent that these 
taxes are separately stated to the cus-
tomer, they may be excluded from 
gross volume of sales. The extent to 
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which State taxes are levied at the re-
tail level, and thus excludable when 
separately stated, depends, of course, 
upon the law of the State concerned. 
However, as a general rule, State, 
county, and municipal sales taxes are 
levied at the retail level, and to the ex-
tent that they are separately stated, 
may be excluded. All State excise taxes 
on gasoline are, for purposes of section 
3(s), taxes levied at the retail level, 
which, if separately stated, may be ex-
cluded. 

(b) The circumstances surrounding 
the levying and collection of the Fed-
eral excise taxes on gasoline, tires, and 
inner tubes reflect that, although they 
are listed under the title of ‘‘Manufac-
turers Excise Taxes,’’ they are, in prac-
tical operation, taxes ‘‘at the retail 
level.’’ Federal excise taxes on gaso-
line, tires, and inner tubes, when ‘‘sep-
arately stated,’’ may therefore be ex-
cluded in computing the annual gross 
volume of an enterprise for the purpose 
of determining coverage under section 
3(s)(1) of the Act and section 13(a)(2) for 
purposes of applying the $250,000 test 
for determining the retail and service 
establishment exemption of an estab-
lishment in a covered enterprise. 

§ 779.263 Excise taxes not at the retail 
level. 

There are also a wide variety of taxes 
levied at the manufacturer’s or dis-
tributor’s level and not at the retail 
level. It should be noted, however, that 
the circumstances surrounding the lev-
ying and collection of taxes must be 
carefully considered. The facts con-
cerning the levying and collection of 
Federal excise taxes on alcoholic bev-
erages and tobacco reflect that such 
taxes are upon the manufacture of 
these products and that they are nei-
ther levied nor collected at the retail 
level and thus are not excludable. How-
ever, in some cases the circumstances 
may reflect that despite the fact that 
such taxes may be levied upon the 
manufacturer or distributor, neverthe-
less they may be, in practical oper-
ation, taxes at the retail level and may 
be so regarded for the purpose of this 
provision. 

§ 779.264 Excise taxes separately stat-
ed. 

A tax is separately stated where it 
clearly appears that it has been added 
to the sales price as a separate, identi-
fiable amount, even though there was 
no invoice or sales slip. In the absence 
of a sales slip or invoice, the amount of 
the tax may either be separately stated 
orally at the time of sale, or visually 
by means of a poster or other sign rea-
sonable designed to inform the pur-
chaser that the amount of the tax, ei-
ther as a stated sum per unit or meas-
ured by the gross amount of the sale, 
or as a percentage of the price, is in-
cluded in the sales price. A sign on a 
gasoline pump indicating in cents per 
gallon the amount of State and Federal 
highway fuel excise taxes is an exam-
ple of ‘‘separately stated’’ taxes. 

COMPUTING THE ANNUAL VOLUME 

§ 779.265 Basis for making computa-
tions. 

The annual gross dollar volume of 
sales made or business done of an en-
terprise or establishment consists of 
the gross receipts from all of its sales 
or its volume of business done during a 
12-month period. Where a computation 
of the annual gross volume is necessary 
to determine monetary obligations to 
employees under the Act whether in an 
enterprise which has one or more retail 
or service establishments, or in any es-
tablishment in such enterprise, or in 
any gasoline service establishment, it 
must be based on the most recent prior 
experience which it is practicable to 
use. This was recognized in the Con-
gress when the legislation was under 
consideration. (S. Rept. No. 145, 87th 
Cong., first session, p. 38 discusses in 
detail the calculation of the annual 
gross volume.) When gross receipts of 
an enterprise show that the annual dol-
lar volume of sales made or business 
done meets the statutory tests for cov-
erage and nonexemption, the employer 
must comply with the Act’s monetary 
provisions from that time on or until 
such time as the tests are not met. 
(See § 779.266.) 
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§ 779.266 Methods of computing an-
nual volume of sales or business. 

(a) No computations of annual gross 
dollar volume are necessary to deter-
mine coverage or exemption in those 
enterprises in which the gross receipts 
regularly derived each year from the 
business are known by the employers 
to be substantially in excess or sub-
stantially under the minimum dollar 
volume specified in the applicable pro-
vision of the Act. Also, where the en-
terprise or establishment, during the 
portion of its current income tax year 
up to the end of the current payroll pe-
riod, has already had a gross volume of 
sales or business in excess of the dollar 
amount specified in the statute, it is 
plain that its annual dollar volume 
currently is in excess of the statutory 
amount, and that the Act applies ac-
cordingly. The computation described 
in paragraph (b) of this section, there-
fore need not be made. Nor is it re-
quired where the enterprise or estab-
lishment has not yet in such current 
year exceeded the statutory amount in 
its gross volume of sales or business, if 
it has had, in the most recently ended 
year used by it for income tax pur-
poses, a gross volume of sales made and 
business done in excess of the amount 
specified in the Act. In such event, the 
enterprise or establishment will be 
deemed to have an annual gross volume 
in excess of the statutory amount un-
less the employer establishes, through 
use of the method set forth in para-
graph (b) of this section, an annual 
gross volume of sales made or business 
done which is less than the amount 
specified in the Act. The method de-
scribed in paragraph (b) of this section 
shall be used, as intended by the Con-
gress (see S. Rept. 145, 87th Cong. first 
session, p. 38), for computation of an-
nual dollar volume in all cases when 
such a computation becomes necessary 
in order to determine the applicability 
of provisions of the Act. 

(b) In order to determine, when there 
may be doubt, whether an enterprise or 
establishment has an annual gross vol-
ume of sales made or business done in 
excess of the amount specified in the 
statute, and analysis will be made at 
the beginning of each quarter-year so 
that the employer will know whether 
or not the dollar volume tests have 

been met for the purpose of complying 
with the law in the workweeks ending 
in the current quarter-year. The total 
of the gross receipts from all its sales 
or business during a 12-month period 
which immediately precedes the quar-
ter-year being tested will be the basis 
for analysis. When it is necessary to 
make a determination for enterprises 
or establishments which are operated 
on a calendar year basis for income tax 
or sales or other accounting purposes 
the quarter-year periods tested will co-
incide with the calendar quarters (Jan-
uary 1–March 31; April 1–June 30; July 
1–September 30; October 1–December 
31). On the other hand, where enter-
prises or establishments are operated 
on a fiscal year basis, which consists of 
an annual period different from the cal-
endar year, the four quarters of the fis-
cal period will be used in lieu of cal-
endar quarters in computing the an-
nual volume. Once either basis has 
been adopted it must be used in mak-
ing subsequent calculations. The sales 
records maintained as a result of the 
accounting procedures used for tax or 
other business purposes may be utilized 
in computing the annual dollar volume 
provided the same accounting proce-
dure is used consistently and that such 
procedure accurately reflects the an-
nual volume of sales or business. 

§ 779.267 Fluctuations in annual gross 
volume affecting enterprise cov-
erage and establishment exemp-
tions. 

It is possible that the analysis per-
formed at the beginning of each quar-
ter to determine the applicability of 
the monetary provisions of the Act 
may reveal changes in the annual gross 
volume or other determinative factors 
which result in the enterprise or estab-
lishment meeting or ceasing to meet 
one or more of the tests for enterprise 
coverage or establishment exemption. 
Thus, enterprise coverage may result 
where the annual volume increases 
from an amount under to an amount 
over $250,000. Also, an enterprise hav-
ing an annual gross volume of more 
than $1 million and meeting the re-
quirements for a covered retail enter-
prise under the prior Act on the basis 
of previous sales analyses may fall 
below $1 million when the annual gross 
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volume is computed at the beginning of 
the quarter being tested and as a result 
qualify only as a newly covered enter-
prise for the current quarter under the 
amended Act. Similarly, an enterprise 
previously subject to new coverage pay 
standards, having an annual gross vol-
ume of more than $250,000 but less than 
$1 million on the basis of previous sales 
analyses, may increase its annual gross 
volume to $1 million or more when re-
computed at the beginning of the quar-
ter being tested. It will thus become 
for the current quarter an enterprise in 
which employees are subject to the pay 
standards for employment covered 
under the Act prior to the amend-
ments, provided that it meets the other 
conditions as discussed in § 779.245. 

§ 779.268 Grace period of 1 month for 
computation. 

Where it is not practicable to com-
pute the annual gross volume of sales 
or business under paragraph (b) of 
§ 779.266 in time to determine obliga-
tions under the Act for the current 
quarter, an enterprise or establishment 
may use a 1-month grace period. If this 
1-month grace period is used, the com-
putations made under this section will 
determine its obligations under the Act 
for the 3-month period commencing 1 
month after the end of the preceding 
calendar or fiscal quarter. Once adopt-
ed the same basis must be used for each 
successive 3-month period. 

§ 779.269 Computations for a new busi-
ness. 

When a new business is commenced 
the employer will necessarily be unable 
for a time to determine its annual dol-
lar volume on the basis of a full 12- 
month period as described above. In 
many cases it is readily apparent that 
the enterprise or establishment will or 
will not have the requisite annual dol-
lar volume specified in the Act. For ex-
ample, where the new business consists 
of a large department store, or a super-
market, it may be clear from the out-
set that the business will meet the an-
nual dollar volume tests so as to be 
subject to the requirements of the Act. 
In other cases, where doubt exists, the 
gross receipts of the new business dur-
ing the first quarter year in which it 
has been in operation will be taken as 

representative of its annual dollar vol-
ume, in applying the annual volume 
tests of sections 3(s) and 13(a)(2), for 
purposes of determining its obligations 
under the Act in workweeks falling in 
the following quarter year period. 
Similarly, for purposes of determining 
its obligations under the Act in work-
weeks falling within ensuing quarter 
year periods, the gross receipts of the 
new business for the completed quarter 
year periods will be taken as represent-
ative of its annual dollar volume in ap-
plying the annual volume tests of the 
Act. After the new business has been in 
operation for a full calendar or fiscal 
year, the analysis can be made by the 
method described in paragraph (b) of 
§ 779.266 with use of the grace period de-
scribed in § 779.268, if necessary. 

Subpart D—Exemptions for Certain 
Retail or Service Establishments 

GENERAL PRINCIPLES 

§ 779.300 Purpose of subpart. 
Subpart C of this part has discussed 

the various criteria for determining 
coverage under the Act of employers 
and employees in enterprises and es-
tablishments that make retail sales of 
goods and services. This subpart deals 
primarily with the exemptions from 
the Act’s minimum wage and overtime 
provisions found in section 13(a) (2), (4), 
(11), and 13(b)(18) for employees of re-
tail or service establishments. Also dis-
cussed are some exemptions for special 
categories of establishments engaged 
in retailing goods or services, which do 
not require for exemption that the par-
ticular establishment be a retail or 
service establishment as defined in the 
Act. If all the requirements set forth in 
any of these exemptions are met, to 
the extent provided therein the em-
ployer is relieved from complying with 
the minimum wage and/or overtime 
provisions of the Act even though his 
employees are engaged in interstate or 
foreign commerce or in the production 
of goods for such commerce or em-
ployed in covered enterprises. 

§ 779.301 Statutory provisions. 
(a) Section 13(a) (2), (4), (11), and sec-

tion 13(b)(18) of the Act, as amended, 
grant exemption from the minimum 
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wage provisions of section 6 and the 
maximum hours provisions of section 7 
as follows: 

(1) Section 13(a)(2) exempts from 
minimum wages and overtime pay: 

Any employee employed by any retail or 
service establishment (except an establish-
ment or employee engaged in laundering, 
cleaning, or repairing clothing or fabrics or 
an establishment engaged in the operation of 
a hospital, institution, or school described in 
section 3(s)(4), if more than 50 per centum of 
such establishment’s annual dollar volume of 
sales of goods or services is made within the 
State in which the establishment is located, 
and such establishment is not in an enter-
prise described in section 3(s) or such estab-
lishment has an annual dollar volume of 
sales which is less than $250,000 (exclusive of 
excise taxes at the retail level which are sep-
arately stated). A ‘‘retail or service estab-
lishment’’ shall mean an establishment 75 
per centum of whose annual dollar volume of 
sales of goods or services (or of both) is not 
for resale and is recognized as retail sales or 
services in the particular industry. 

(2) Section 13(a)(4) exempts from 
minimum wages and overtime pay: 

Any employee employed by an establish-
ment which qualifies as an exempt retail es-
tablishment under clause (2) of this sub-sec-
tion and is recognized as a retail establish-
ment in the particular industry notwith-
standing that such establishment makes or 
processes at the retail establishment the 
goods that it sells: Provided, That more than 
85 per centum of such establishment’s annual 
dollar volume of sales of goods so made or 
processed is made within the State in which 
the establishment is located. 

(3) Section 13(a)(11) exempts from 
minimum wages and overtime pay: 

Any employee or proprietor in a retail or 
service establishment which qualifies as an 
exempt retail or service establishment under 
clause (2) of this subsection with respect to 
whom the provisions of sections 6 and 7 
would not otherwise apply, engaged in han-
dling telegraphic messages for the public 
under an agency or contract arrangement 
with a telegraph company where the tele-
graph message revenue of such agency does 
not exceed $500 a month. 

(4) Section 13(b)(18) exempts from 
overtime pay only: 

Any employee of a retail or service estab-
lishment who is employed primarily in con-
nection with the preparation or offering of 
food or beverages for human consumption, 
either on the premises, or by such services as 
catering, banquet, box lunch, or curb or 

counter service, to the public, to employees, 
or to members or guests of members of clubs. 

(b) Sections 13(a)(2), (4), (13), (19), and 
(20) of the prior Act granted exemp-
tions from both the minimum wage 
provisions of section 6 and the max-
imum hours provisions of section 7 as 
follows: 

(1) Section 13(a)(2) exempted: 

Any employee employed by any retail or 
service establishment, more than 50 per cen-
tum of which establishment’s annual dollar 
volume of sales of goods or services is made 
within the state in which the establishment 
is located, if such establishment— 

(i) Is not in an enterprise described in sec-
tion 3(s), or 

(ii) Is in such an enterprise and is a hotel, 
motel or restaurant, or motion picture the-
ater; or is an amusement or recreational es-
tablishment that operates on a seasonal 
basis, or 

(iii) Is in such an enterprise and is a hos-
pital, or an institution which is primarily 
engaged in the care of the sick, the aged, the 
mentally ill or defective, residing on the 
premises of such institution, or a school for 
physically or mentally handicapped or gifted 
children, or 

(iv) Is in such an enterprise and has an an-
nual dollar volume of sales (exclusive of ex-
cise taxes at the retail level which are sepa-
rately stated) which is less than $250,000. 
A ‘‘retail or service establishment’’ shall 
mean an establishment 75 per centum of 
whose annual dollar volume of sales of goods 
or services (or both) is not for resale and is 
recognized as retail sales or services in the 
particular industry. 

(2) Section 13(a)(4) provided the same 
exemption as it now does. 

(3) Section 13(a)(13) provided the 
same exemption as section 13(a)(11) of 
the present Act. 

(4) Section 13(a)(19) exempted: 

Any employee of a retail or service estab-
lishment which is primarily engaged in the 
business of selling automobiles, trucks, or 
farm implements. 

(5) Section 13(a)(20) exempted those 
employees who are now exempt from 
the overtime provisions only under sec-
tion 13(b)(18) of the present Act. 

(c) Employees who were exempt from 
the minimum wage and overtime pay 
requirements under a provision of the 
prior Act set forth in paragraph (b) of 
this section, but are no longer exempt 
from one or both of such requirements 
under the present Act must be paid 
minimum wages or overtime pay, as 
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the case may be, in accordance with 
the pay standards provided for newly 
covered employment, in any workweek 
when they perform work within the in-
dividual or enterprise coverage of the 
Act. 

‘‘ESTABLISHMENT’’ BASIS OF 
EXEMPTIONS 

§ 779.302 Exemptions depend on char-
acter of establishment. 

Some exemptions depend on the char-
acter of the establishment by which an 
employee is employed. These include 
the ‘‘retail or service establishment’’ 
exemptions in sections 13(a) (2), (4), and 
(11) and the exemptions available to 
the establishments of the character 
specified in sections 13(a) (3), (9), and 
13(b)(8) (first part). Therefore, if the es-
tablishment meets the tests enumer-
ated in these sections, employees ‘‘em-
ployed by’’ that establishment are gen-
erally exempt from sections 6 and 7. 
(See §§ 779.307 to 779.309 discussing 
‘‘employed by.’’) Other exemptions es-
tablish two criteria, the character of 
the establishment and the nature of 
the conditions of the employment of 
the particular employee. Such exemp-
tions are set forth in section 13(b)(8) 
(second part), and section 13(b)(18) and 
(19). To determine whether the exemp-
tions of these sections apply it is nec-
essary to determine both that the es-
tablishment meets the enumerated 
tests and that the employee is engaged 
in the enumerated activities or em-
ployed under the conditions specified. 
Thus, under section 13(b)(18) some of 
the employees of a given employer may 
be exempt from the overtime pay re-
quirements (but not the minimum 
wage) of the Act, while others may not. 

§ 779.303 ‘‘Establishment’’ defined; dis-
tinguished from ‘‘enterprise’’ and 
‘‘business.’’ 

As previously stated in § 779.23, the 
term establishment as used in the Act 
means a distinct physical place of busi-
ness. The ‘‘enterprise,’’ by reason of 
the definition contained in section 3(r) 
of the Act and the tests enumerated in 
section 3(s) of the Act, may be com-
posed of a single establishment. The 
term ‘‘establishment,’’ however, is not 
synonymous with the words ‘‘business’’ 
or ‘‘enterprise’’ when those terms are 

used to describe multiunit operations. 
In such a multiunit operation some of 
the establishments may qualify for ex-
emption, others may not. For example, 
a manufacturer may operate a plant 
for production of its goods, a separate 
warehouse for storage and distribution, 
and several stores from which its prod-
ucts are sold. Each such physically sep-
arate place of business is a separate es-
tablishment. In the case of chain store 
systems, branch stores, groups of inde-
pendent stores organized to carry on 
business in a manner similar to chain 
store systems, and retail outlets oper-
ated by manufacturing or distributing 
concerns, each separate place of busi-
ness ordinarily is a separate establish-
ment. 

§ 779.304 Illustrations of a single estab-
lishment. 

(a) The unit store ordinarily will con-
stitute the establishment con-
templated by the exemptions. The 
mere fact that a store is departmental-
ized will not alter the rule. For exam-
ple, the typical large department store 
carries a wide variety of lines which or-
dinarily are segregated or departmen-
talized not only as to location within 
the store, but also as to operation and 
records. Where such departments are 
operated as integral parts of a unit, the 
departmentalized unit taken as a whole 
ordinarily will be considered to be the 
establishment contemplated by the ex-
emptions, even if there is diversity of 
ownership of some of the departments, 
such as leased departments. 

(b) Some stores, such as bakery or 
tailor shops, may produce goods in a 
back room and sell them in the adjoin-
ing front room. In such cases if there is 
unity of ownership and if the back 
room and the front room are operated 
by the employer as a single store, the 
entire premises ordinarily will be con-
sidered to be a single establishment for 
purposes of the tests of the exemption, 
notwithstanding the fact that the two 
functions of making and selling the 
goods, are separated by a partition or a 
wall. (See H. Mgrs. St., 1949, p. 27.) 

§ 779.305 Separate establishments on 
the same premises. 

Although, as stated in the preceding 
section, two or more departments of a 
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business may constitute a single estab-
lishment, two or more physically sepa-
rated portions of a business though lo-
cated on the same premises, and even 
under the same roof in some cir-
cumstances may constitute more than 
one establishment for purposes of ex-
emptions. In order to effect such a re-
sult physical separation is a pre-
requisite. In addition, the physically 
separated portions of the business also 
must be engaged in operations which 
are functionally separated from each 
other. Since there is no such functional 
separation between activities of selling 
goods or services at retail, the Act rec-
ognizes that food service activities of 
such retail or service establishments as 
drugstores, department stores, and 
bowling alleys are not performed by a 
separate establishment which ‘‘is’’ a 
‘‘restaurant’’ so as to qualify for the 
overtime exemption provided in sec-
tion 13(b)(8) and accordingly provides a 
separate overtime exemption in section 
13(b)(18) for employees employed by 
any ‘‘retail or service establishments’’ 
in such activities in order to equalize 
the application of the Act between res-
taurant establishments and retail or 
service establishments of other kinds 
which frequently compete with them 
for customers and labor. (See Sen. 
Rept. 1487, 89th Cong. first session, p. 
32.) For retailing and other function-
ally unrelated activities performed on 
the same premises to be considered as 
performed in separate establishments, 
a distinct physical place of business en-
gaged in each category of activities 
must be identifiable. The retail portion 
of the business must be distinct and 
separate from and unrelated to that 
portion of the business devoted to 
other activities. For example, a firm 
may engage in selling groceries at re-
tail and at the same place of business 
be engaged in an unrelated activity, 
such as the incubation of chicks for 
sale to growers. The retail grocery por-
tion of the business could be considered 
as a separate establishment for pur-
poses of the exemption, if it is phys-
ically segregated from the hatchery 
and has separate employees and sepa-
rate records. In other words, the retail 
portion of an establishment would be 
considered a separate establishment 
from the unrelated portion for the pur-

pose of the exemption if (a) It is phys-
ically separated from the other activi-
ties; and (b) it is functionally operated 
as a separate unit having separate 
records, and separate bookkeeping; and 
(c) there is no interchange of employ-
ees between the units. The requirement 
that there be no interchange of em-
ployees between the units does not 
mean that an employee of one unit 
may not occasionally, when cir-
cumstances require it, render some 
help in the other units or that one em-
ployee of one unit may not be trans-
ferred to work in the other unit. The 
requirement has reference to the indis-
criminate use of the employee in both 
units without regard to the segregated 
functions of such units. 

§ 779.306 Leased departments not sep-
arate establishments. 

It does not follow from the principles 
discussed in § 779.305 that leased depart-
ments engaged in the retail sale of 
goods or services in a departmentalized 
store are separate establishments. To 
the contrary, it is only in rare in-
stances that such leased departments 
would be separate establishments for 
purposes of the exemptions. For exam-
ple, take a situation where the depart-
mentalized retail store, having leased 
departments, controls the space loca-
tion, determines the type of goods that 
may be sold, determines the pricing 
policy, bills the customers, passes on 
customers’ credit, receives payments 
due, handles complaints, determines 
the personnel policies, and performs 
other functions as well. In such situa-
tions the leased department is an inte-
gral part of the retail store and consid-
ered to be such by the customers. It is 
clear that such departments are not 
separate establishments but rather a 
part of the retail store establishment 
and will be considered as such for pur-
poses of the exemptions. The same re-
sult may follow in the case of leased 
departments engaged in the retail sale 
of goods or services in a departmental-
ized store where all or most of the de-
partments are leased or otherwise indi-
vidually owned, but which operate 
under one common trade name and 
hold themselves out to the public as 
one integrated business unit. 
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§ 779.307 Meaning and scope of ‘‘em-
ployed by’’ and ‘‘employee of.’’ 

Section 13(a)(2) as originally enacted 
in 1938 exempted any employee ‘‘en-
gaged in’’ any retail or service estab-
lishment. The 1949 amendments to that 
section, however, as contained in sec-
tion 13(a)(2) and (4) exempted any em-
ployee ‘‘employed by’’ any establish-
ment described in those exemptions. 
The 1961 and 1966 amendments retained 
the ‘‘employed by’’ language of these 
exemptions. Thus, where it is found 
that any of those exemptions apply to 
an establishment owned or operated by 
the employer the employees ‘‘employed 
by’’ that establishment of the em-
ployer are exempt from the minimum 
wage and overtime provisions of the 
Act without regard to whether such 
employees perform their activities in-
side or outside the establishment. 
Thus, such employees as collectors, re-
pair and service men, outside salesmen, 
merchandise buyers, consumer survey 
and promotion workers, and delivery 
men actually employed by an exempt 
retail or service establishment are ex-
empt from the minimum wage and 
overtime provisions of the Act al-
though they may perform the work of 
the establishment away from the prem-
ises. As used in section 13 of the Act, 
the phrases ‘‘employee of’’ and ‘‘em-
ployed by’’ are synonymous. 

§ 779.308 Employed within scope of ex-
empt business. 

In order to meet the requirement of 
actual employment ‘‘by’’ the establish-
ment, an employee, whether per-
forming his duties inside or outside the 
establishment, must be employed by 
his employer in the work of the exempt 
establishment itself in activities with-
in the scope of its exempt business. 
(See Davis v. Goodman Lumber Co., 133 
F. 2d 52 (CA–4) (holding section 13(a)(2) 
exemption inapplicable to employees 
working in manufacturing phase of em-
ployer’s retail establishment); Wessling 
v. Carroll Gas Co., 266 F. Supp. 795 (N.D. 
Iowa); Oliveira v. Basteiro, 18 WH Cases 
668 (S.D. Texas). See also, Northwest 
Airlines v. Jackson, 185 F. 2d 74 (CA–8); 
Walling v. Connecticut Co., 154 F. 2d 522 
(CA–2) certiorari denied, 329 U.S. 667; 
and Wabash Radio Corp. v. Walling, 162 
F. 2d 391 (CA–6).) 

§ 779.309 Employed ‘‘in’’ but not ‘‘by.’’ 

Since the exemptions by their terms 
apply to the employees ‘‘employed by’’ 
the exempt establishment, it follows 
that those exemptions will not extend 
to other employees who, although ac-
tually working in the establishment 
and even though employed by the same 
person who is the employer of all under 
section 3(d) of the Act, are not ‘‘em-
ployed by’’ the exempt establishment. 
Thus, traveling auditors, manufactur-
ers’ demonstrators, display-window ar-
rangers, sales instructors, etc., who are 
not ‘‘employed by’’ an exempt estab-
lishment in which they work will not 
be exempt merely because they happen 
to be working in such an exempt estab-
lishment, whether or not they work for 
the same employer. (Mitchell v. Kroger 
Co., 248 F. 2d 935 (CA–8).) For example, 
if the manufacturer sends one of his 
employees to demonstrate to the public 
in a customer’s exempt retail estab-
lishment the products which he has 
manufactured, the employee will not 
be considered exempt under section 
13(a)(2) since he is not employed by the 
retail establishment but by the manu-
facturer. The same would be true of an 
employee of the central offices of a 
chain-store organization who performs 
work for the central organization on 
the premises of an exempt retail outlet 
of the chain (Mitchell v. Kroger Co., 
supra.) 

§ 779.310 Employees of employers op-
erating multi-unit businesses. 

(a) Where the employer’s business op-
erations are conducted in more than 
one establishment, as in the various 
units of a chain-store system or where 
branch establishments are operated in 
conjunction with a main store, the em-
ployer is entitled to exemption under 
section 13(a)(2) or (4) for those of his 
employees in such business operations, 
and those only, who are ‘‘employed by’’ 
an establishment which qualifies for 
exemption under the statutory tests. 
For example, the central office or cen-
tral warehouse of a chain-store oper-
ation even though located on the same 
premises as one of the chain’s retail 
stores would be considered a separate 
establishment for purposes of the ex-
emption, if it is physically separated 
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from the area in which the retail oper-
ations are carried on and has separate 
employees and records. (Goldberg v. 
Sunshine Department Stores, 15 W.H. 
Cases 169 (CA–5) Mitchell v. Miller Drugs, 
Inc., 255 F. 2d 574 (CA–1); Walling v. 
Goldblatt Bros., 152 F. 2d 475 (CA–7).) 

(b) Under this test, employees in the 
warehouse and central offices of 
chainstore systems have not been ex-
empt prior to, and their nonexempt 
status is not changed by, the 1961 
amendments. Typically, chain-store or-
ganizations are merchandising institu-
tions of a hybrid retail-wholesale na-
ture, whose wholesale functions are 
performed through their warehouses 
and central offices and similar estab-
lishments which distribute to or serve 
the various retail outlets. Such central 
establishments clearly cannot qualify 
as exempt establishments. (A. H. Phil-
lips, Inc. v. Walling, 324 U.S. 490; Mitch-
ell v. C & P Stores, 286 F. 2d 109 (CA–5).) 
The employees working there are not 
‘‘employed by’’ any single exempt es-
tablishment of the business; they are, 
rather, ‘‘employed by’’ an organization 
of a number of such establishments. 
Their status obviously differs from 
that of employees of an exempt retail 
or service establishment, working in a 
warehouse operated by and servicing 
such establishment exclusively, who 
are exempt as employees ‘‘employed 
by’’ the exempt establishment regard-
less of whether or not the warehouse 
operation is conducted in the same 
building as the selling or servicing ac-
tivities. 

§ 779.311 Employees working in more 
than one establishment of same em-
ployer. 

(a) An employee who is employed by 
an establishment which qualifies as an 
exempt establishment under section 
13(a)(2) or (4) is exempt from the min-
imum wage and overtime requirements 
of the Act even though his employer 
also operates one or more establish-
ments which are not exempt. On the 
other hand, it may be stated as a gen-
eral rule that if such an employer em-
ploys an employee in the work of both 
exempt and nonexempt establishments 
during the same workweek, the em-
ployee is not ‘‘employed by’’ an exempt 
establishment during such workweek. 

It is recognized, however, that employ-
ees performing an insignificant amount 
of such incidental work or performing 
work sporadically for the benefit of an-
other establishment of their employer 
nevertheless, are ‘‘employed by’’ their 
employer’s retail establishment. For 
example, there are situations where an 
employee of an employer in order to 
discharge adequately the requirements 
of his job for the exempt establishment 
by which he is employed incidentally 
or sporadically may be called upon to 
perform some work for the benefit of 
another establishment. For example, 
an elevator operator employed by a re-
tail store, in performance of his regular 
duties for the store incidentally may 
carry personnel who have a central of-
fice or warehouse function. Similarly, 
a maintenance man employed by such 
store incidentally may perform work 
which is for the benefit of the central 
office or warehouse activities. Also, a 
sales clerk employed in a retail store 
in one of its sales departments sporadi-
cally may be called upon to release 
some of the stock on hand in the de-
partment for the use of another store. 

(b) The application of the principles 
discussed in § 779.310 and in paragraph 
(a) of this section would not preclude 
the applicability of the exemption to 
the employee whose duties require him 
to spend part of his week in one exempt 
retail establishment and the balance of 
the week in another of his employer’s 
exempt retail establishments; provided 
that his work in each of the establish-
ments will qualify him as ‘‘employed’’ 
by such a retail establishment at all 
times within the individual week. As 
an example, a shoe clerk may sell shoes 
for part of a week in one exempt retail 
establishment of his employer and in 
another of his employer’s exempt retail 
establishments for the remainder of 
the workweek. In that entire work-
week he would be considered to be em-
ployed by an exempt retail establish-
ment. In such a situation there is no 
central office or warehouse concept, 
nor is the employee considered as per-
forming services for the employer’s 
business organization as a whole since 
there is no period during the week in 
which the employee is not ‘‘employed 
by’’ a single exempt retail establish-
ment. 
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STATUTORY MEANING OF RETAIL OR 
SERVICE ESTABLISHMENT 

§ 779.312 ‘‘Retail or service establish-
ment’’, defined in section 13(a)(2). 

The 1949 amendments to the Act de-
fined the term ‘‘retail or service estab-
lishment’’ in section 13(a)(2). That defi-
nition was retained in section 13(a)(2) 
as amended in 1961 and 1966 and is as 
follows: 

A ‘‘retail or service establishment’’ shall 
mean an establishment 75 per centum of 
whose annual dollar volume of sales of goods 
or services (or of both) is not for resale and 
is recognized as retail sales or services in the 
particular industry. 

It is clear from the legislative history 
of the 1961 amendments to the Act that 
no different meaning was intended by 
the term ‘‘retail or service establish-
ment’’ from that already established 
by the Act’s definition, wherever used 
in the new provisions, whether relating 
to coverage or to exemption. (See S. 
Rept. 145, 87th Cong., first session p. 27; 
H.R. 75, 87th Cong., first session p. 9.) 
The legislative history of the 1949 
amendments and existing judicial pro-
nouncements regarding section 13(a)(2) 
of the Act, therefore, will offer guid-
ance to the application of this defini-
tion. 

§ 779.313 Requirements summarized. 
The statutory definition of the term 

‘‘retail or service establishment’’ found 
in section 13(a)(2), clearly provides that 
an establishment to be a ‘‘retail or 
service establishment’’: (a) Must en-
gage in the making of sales of goods or 
services; and (b) 75 percent of its sales 
of goods or services, or of both, must be 
recognized as retail in the particular 
industry; and (c) not over 25 percent of 
its sales of goods or services, or of 
both, may be sales for resale. These re-
quirements are discussed below in 
§§ 779.314 through 779.341. 

MAKING SALES OF GOODS AND SERVICES 
‘‘RECOGNIZED AS RETAIL’’ 

§ 779.314 ‘‘Goods’’ and ‘‘services’’ de-
fined. 

The term ‘‘goods’’ is defined in sec-
tion 3(i) of the Act and has been dis-
cussed above in § 779.14. The Act, how-
ever, does not define the term ‘‘serv-

ices.’’ The term ‘‘services,’’ therefore, 
must be given a meaning consistent 
with its usage in ordinary speech, with 
the context in which it appears and 
with the legislative history of the ex-
emption as it explains the scope, the 
purposes and the objectives of the ex-
emption. Although in a very general 
sense every business might be said to 
perform a service it is clear from the 
context and the legislative history that 
all business establishments are not 
making sales of ‘‘services’’ of the type 
contemplated in the Act; that is, serv-
ices rendered by establishments which 
are traditionally regarded as local re-
tail service establishments such as the 
restaurants, hotels, barber shops, re-
pair shops, etc. (See §§ 779.315 through 
779.320.) It is to these latter services 
only that the term ‘‘service’’ refers. 

§ 779.315 Traditional local retail or 
service establishments. 

The term ‘‘retail’’ whether it refers 
to establishments or to the sale of 
goods or services is susceptible of var-
ious interpretations. When used in a 
specific law it can be defined properly 
only in terms of the purposes and ob-
jectives and scope of that law. In en-
acting the section 13(a)(2) exemption, 
Congress had before it the specific ob-
ject of exempting from the minimum 
wage and overtime requirements of the 
Act employees employed by the tradi-
tional local retail or service establish-
ment, subject to the conditions speci-
fied in the exemption. (See statements 
of Rep. Lucas, 95 Cong. Rec. pp. 11004 
and 11116, and of Sen. Holland, 95 Cong. 
Rec. pp. 12502 and 12506.) Thus, the 
term ‘‘retail or service establishment’’ 
as used in the Act denotes the tradi-
tional local retail or service establish-
ment whether pertaining to the cov-
erage or exemption provisions. 

§ 779.316 Establishments outside ‘‘re-
tail concept’’ not within statutory 
definition; lack first requirement. 

The term ‘‘retail’’ is alien to some 
businesses or operations. For example, 
transactions of an insurance company 
are not ordinarily thought of as retail 
transactions. The same is true of an 
electric power company selling elec-
trical energy to private consumers. As 
to establishments of such businesses, 
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therefore, a concept of retail selling or 
servicing does not exist. That it was 
the intent of Congress to exclude such 
businesses from the term ‘‘retail or 
service establishment’’ is clearly dem-
onstrated by the legislative history of 
the 1949 amendments and by the judi-
cial construction given said term both 
before and after the 1949 amendments. 
It also should be noted from the judi-
cial pronouncements that a ‘‘retail 
concept’’ cannot be artificially created 
in an industry in which there is no tra-
ditional concept of retail selling or 
servicing. (95 Cong. Rec. pp. 1115, 1116, 
12502, 12506, 21510, 14877, and 14889; 
Mitchell v. Kentucky Finance Co., 359 
U.S. 290; Phillips Co. v. Walling, 324 U.S. 
490; Kirschbaum Co. v. Walling, 316 U.S. 
517; Durkin v. Joyce Agency, Inc., 110 F. 
Supp. 918 (N.D. Ill.) affirmed sub nom 
Mitchell v. Joyce Agency, Inc., 348 U.S. 
945; Goldberg v. Roberts 291 F. 2d 532 
(CA–9); Wirtz v. Idaho Sheet Metal 
Works, 335 F. 2d 952 (CA–9), affirmed in 
383 U.S. 190; Telephone Answering 
Service v. Goldberg, 290 F. 2d 529 (CA– 
1).) It is plain, therefore, that the term 
‘‘retail or service establishment’’ as 
used in the Act does not encompass es-
tablishments in industries lacking a 
‘‘retail concept’’. Such establishments 
not having been traditionally regarded 
as retail or service establishments can-
not under any circumstances qualify as 
a ‘‘retail or service establishment’’ 
within the statutory definition of the 
Act, since they fail to meet the first re-
quirement of the statutory definition. 
Industry usage of the term ‘‘retail’’ is 
not in itself controlling in determining 
when business transactions are retail 
sales under the Act. Judicial authority 
is quite clear that there are certain 
goods and services which can never be 
sold at retail. (Idaho Sheet Metal Works, 
Inc. v. Wirtz, 383 U.S. 190, 202, rehearing 
denied 383 U.S. 963; Wirtz v. Steepleton 
General Tire Company, Inc., 383 U.S. 190, 
202, rehearing denied 383 U.S. 963.) 

§ 779.317 [Reserved] 

§ 779.318 Characteristics and examples 
of retail or service establishments. 

(a) Typically a retail or service es-
tablishment is one which sells goods or 
services to the general public. It serves 
the everyday needs of the community 

in which it is located. The retail or 
service establishment performs a func-
tion in the business organization of the 
Nation which is at the very end of the 
stream of distribution, disposing in 
small quantities of the products and 
skills of such organization and does not 
take part in the manufacturing proc-
ess. (See, however, the discussion of 
section 13(a)(4) in §§ 779.346 to 779.350.) 
Such an establishment sells to the gen-
eral public its food and drink. It sells 
to such public its clothing and its fur-
niture, its automobiles, its radios and 
refrigerators, its coal and its lumber, 
and other goods, and performs inci-
dental services on such goods when 
necessary. It provides the general pub-
lic its repair services and other serv-
ices for the comfort and convenience of 
such public in the course of its daily 
living. Illustrative of such establish-
ments are: Grocery stores, hardware 
stores, clothing stores, coal dealers, 
furniture stores, restaurants, hotels, 
watch repair establishments, barber 
shops, and other such local establish-
ments. 

(b) The legislative history of the sec-
tion 13(a)(2) exemption for certain re-
tail or service establishments shows 
that Congress also intended that the 
retail exemption extend in some meas-
ure beyond consumer goods and serv-
ices to embrace certain products al-
most never purchased for family or 
noncommercial use. A precise line be-
tween such articles and those which 
can never be sold at retail cannot be 
drawn. But a few characteristics of 
items like small trucks and farm im-
plements may offer some guidance; 
their use is very widespread as is that 
of consumer goods; they are often dis-
tributed in stores or showrooms by 
means not dissimilar to those used for 
consumer goods; and they are fre-
quently used in commercial activities 
of limited scope. The list of strictly 
commercial items whose sale can be 
deemed retail is very small and a de-
termination as to the application of 
the retail exemption in specific cases 
would depend upon the consideration of 
all the circumstances relevant to the 
situation. (Idaho Sheet Metal Works, 
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Inc. v. Wirtz and Wirtz v. Steepleton Gen-
eral Tire Company, Inc., 383 U.S. 190, 202, 
rehearing denied 383 U.S. 963.) 

[35 FR 5856, Apr. 9, 1970, as amended at 36 FR 
14466, Aug. 6, 1971] 

§ 779.319 A retail or service establish-
ment must be open to general pub-
lic. 

The location of the retail or service 
establishment, whether in an indus-
trial plant, an office building, a rail-
road depot, or a government park, etc., 
will make no difference in the applica-
tion of the exemption and such an es-
tablishment will be exempt if it meets 
the tests of the exemption. Generally, 
however, an establishment, wherever 
located, will not be considered a retail 
or service establishment within the 
meaning of the Act, if it is not ordi-
narily available to the general con-
suming public. An establishment, how-
ever, does not have to be actually fre-
quented by the general public in the 
sense that the public must actually 
visit it and make purchases of goods or 
services on the premises in order to be 
considered as available and open to the 
general public. A refrigerator repair 
service shop, for example, is available 
and open to the general public even if 
it receives all its orders on the tele-
phone and performs all of its repair 
services on the premises of its cus-
tomers. 

§ 779.320 [Reserved] 

§ 779.321 Inapplicability of ‘‘retail con-
cept’’ to some types of sales or serv-
ices of an eligible establishment. 

(a) Only those sales or services to 
which the retail concept applies may 
be recognized as retail sales of goods or 
services for purposes of the exemption. 
The fact that the particular establish-
ment may have a concept of 
retailability, in that it makes sales of 
types which may be recognized as re-
tail, is not determinative unless the 
requisite portion of its annual dollar 
volume is derived from particular sales 
of its goods and services which have a 
concept of retailability. Thus, the mere 
fact that an establishment is of a type 
noted in § 779.320 does not mean that 
any particular sales of such establish-
ment are within the retail concept. As 

to each particular sale of goods or serv-
ices, an initial question that must be 
answered is whether the sales of goods 
or services of the particular type in-
volved can ever be recognized as retail. 
The Supreme Court in Wirtz v. 
Steepleton General Tire Co., 383 U.S. 190, 
confirmed the Department’s position 
that (1) The concept of ‘‘retailability’’ 
must apply to particular sales of the 
establishment, as well as the establish-
ment or business as a whole, and (2) 
even as to the establishment whose 
sales are ‘‘variegated’’ and include re-
tail sales, that nonetheless classifica-
tion of particular sales of goods or 
services as ever coming within the con-
cept of retailability must be made. 
Sales of some particular types of goods 
or services may be decisively classified 
as nonretail on the ground that such 
particular types of goods or services 
cannot ever qualify as retail whatever 
the terms of sale, regardless of the in-
dustry usage or classification. 

(b) An establishment is, therefore, 
not automatically exempt upon a find-
ing that it is of the type to which the 
retail concept of selling or servicing is 
applicable; it must meet all the tests 
specified in the Act in order to qualify 
for exemption. Thus, for example, an 
establishment may be engaged in re-
pairing household refrigerators, and in 
addition it may be selling and repair-
ing manufacturing machinery for man-
ufacturing establishments. The retail 
concept does not apply to the latter ac-
tivities. In such case, the exemption 
will not apply if the annual dollar vol-
ume derived from the selling and serv-
icing of such machinery, and from any 
other sales and services which are not 
recognized as retail sales or services, 
and from sales of goods or services for 
resale exceeds 25 percent of the estab-
lishment’s total annual dollar volume 
of sales of goods or services. 

(c) Since there is no retail concept in 
the construction industry, gross re-
ceipts from construction activities of 
any establishment also engaged in re-
tail selling must be counted as dollar 
volume from sales not recognized as re-
tail in applying the percentage tests of 
section 13(a)(2). Also, since construc-
tion and the distribution of goods are 
entirely dissimilar activities performed 
in industries traditionally recognized 
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as wholly separate and distinct from 
each other, an employee engaged in 
construction activities is not employed 
within the scope of his employer’s oth-
erwise exempt retail business in any 
week in which the employee engages in 
such construction work, and is there-
fore (see § 779.308) not employed ‘‘by’’ a 
retail or service establishment within 
the meaning of the Act in such work-
week. 

(d) Certain business establishments 
engage in the retail sale to the general 
public, as goods delivered to purchasers 
at a stipulated price, of items such as 
certain plumbing and heating equip-
ment, electrical fixtures and supplies, 
and fencing and siding for residential 
installation. In addition to selling the 
goods they may also install, at an addi-
tional charge, the goods which are sold. 
Installation which is incidental to a re-
tail sale (as distinguished from a con-
struction or reconstruction contract to 
do a building alteration, or repair job 
at a contract price for materials and 
labor required, see § 779.355(a)(1) is con-
sidered an exempt activity. By way of 
example, if the installation for the cus-
tomer of such goods sold to him at re-
tail requires only minor carpentry, 
plumbing or electrical work (as may be 
the case where ordinary plumbing fix-
tures, or household items such as 
stoves, garbage disposals, attic fans, or 
window air conditioners are being in-
stalled or replaced), or where only 
labor of the type required for the usual 
installation of chain link fences around 
a home or small business establish-
ment is involved, will normally be con-
sidered as incidental to the retail sale 
of the goods involved (unless, of course, 
the transaction between the parties is 
for a construction job at an overall 
price for the job, involving no retail 
sale of goods as such). In determining 
whether such an installation is inci-
dental to a retail sale or constitutes a 
nonretail construction activity, it is 
necessary to consider the general char-
acteristics of the entire transaction. 
Where one or more of the following 
conditions are present, the installation 
will normally be considered a construc-
tion activity rather than incidental to 
a retail sale: 

(1) The cost to the purchaser of the 
installation in relation to the sale 
price of the goods is substantial; 

(2) The installation involves substan-
tial structural changes, extensive 
labor, planning or the use of specialized 
equipment; 

(3) The goods are being installed in 
conjunction with the construction of a 
new home or other structure; or 

(4) The goods installed are of a spe-
cialized type which the general con-
suming public does not ordinarily have 
occasion to use. 

(e) An auxiliary employee of an ex-
empt retail or service establishment 
performing clerical, maintenance, or 
custodial work in the exempt establish-
ment which is related to the establish-
ment’s construction activities will, for 
enforcement purposes, be considered 
exempt in any workweek if no more 
than 20 percent of his time is spent in 
such work. 

‘‘RECOGNIZED’’ AS RETAIL ‘‘IN THE 
PARTICULAR INDUSTRY’’ 

§ 779.322 Second requirement for 
qualifying as a ‘‘retail or service es-
tablishment.’’ 

If the business is one to which the re-
tail concept is applicable then the sec-
ond requirement for qualifying as a 
‘‘retail or service establishment’’ with-
in that term’s statutory definition is 
that 75 percent of the establishment’s 
annual dollar volume must be derived 
from sales of goods or services (or of 
both) which are recognized as retail 
sales or services in the particular in-
dustry. Under the Act, this require-
ment is distinct from the requirement 
that 75 percent of annual dollar volume 
be from sales of goods or services ‘‘not 
for resale’’ (§ 779.329); many sales which 
are not for resale lack a retail concept 
and the fact that a sale is not for resale 
cannot establish that it is recognized 
as retail in a particular industry. (See 
Wirtz v. Steepleton General Tire Co., 383 
U.S. 190.) To determine whether the 
sales or services of an establishment 
are recognized as retail sales or serv-
ices in the particular industry, we 
must inquire into what is meant by the 
terms ‘‘recognized’’ and ‘‘in the par-
ticular industry,’’ and into the func-
tions of the Secretary and the courts in 



527 

Wage and Hour Division, Labor § 779.325 

determining whether the sales are rec-
ognized as retail in the industry. 

§ 779.323 Particular industry. 
In order to determine whether a sale 

or service is recognized as a retail sale 
or service in the ‘‘particular industry’’ 
it is necessary to identify the ‘‘par-
ticular’’ industry to which the sale or 
service belongs. Some situations are 
clear and present no difficulty. The 
sale of clothes, for example, belongs to 
the clothing industry and the sale of 
ice belongs to the ice industry. In other 
situations, a sale or service is not so 
easily earmarked and a wide area of 
overlapping exists. Household appli-
ances are sold by public utilities as 
well as by department stores and by 
stores specializing in the sale of such 
goods; and tires are sold by manufac-
turers’ outlets, by independent tire 
dealers and by other types of outlets. 
In these cases, a fair determination as 
to whether a sale or service is recog-
nized as retail in the ‘‘particular’’ in-
dustry may be made by giving to the 
term ‘‘industry’’ its broad statutory 
definition as a ‘‘group of industries’’ 
and thus including all industries 
wherein a significant quantity of the 
particular product or service is sold. 
For example, in determining whether a 
sale of lumber is a retail sale, it is the 
recognition the sale of lumber occupies 
in the lumber industry generally which 
decides its character rather than the 
recognition such sales occupies in any 
branch of that industry. 

§ 779.324 Recognition ‘‘in.’’ 
The express terms of the statutory 

provision requires the ‘‘recognition’’ to 
be ‘‘in’’ the industry and not ‘‘by’’ the 
industry. Thus, the basis for the deter-
mination as to what is recognized as 
retail ‘‘in the particular industry’’ is 
wider and greater than the views of an 
employer in a trade or business, or an 
association of such employers. It is 
clear from the legislative history and 
judicial pronouncements that it was 
not the intent of this provision to dele-
gate to employers in any particular in-
dustry the power to exempt themselves 
from the requirements of the Act. It 
was emphasized in the debates in Con-
gress that while the views of an indus-
try are significant and material in de-

termining what is recognized as a re-
tail sale in a particular industry, the 
determination is not dependent on 
those views alone. (See 95 Cong. Rec. 
pp. 12501, 12502, and 12510; Wirtz v. 
Steepleton General Tire Co., 383 U.S. 190; 
Mitchell v. City Ice Co., 273 F. 2d 560 
(CA–5); Durkin v. Casa Baldrich, Inc., 111 
F. Supp. 71 (DCPR) affirmed 214 F. 2d 
703 (CA–1); see also Aetna Finance Co. v. 
Mitchell, 247 F. 2d 190 (CA–1).) Such a 
determination must take into consider-
ation the well-settled habits of busi-
ness, traditional understanding and 
common knowledge. These involve the 
understanding and knowledge of the 
purchaser as well as the seller, the 
wholesaler as well as the retailer, the 
employee as well as the employer, and 
private and governmental research and 
statistical organizations. The under-
standing of all these and others who 
have knowledge of recognized classi-
fications in an industry, would all be 
relevant in the determination of the 
question. 

§ 779.325 Functions of the Secretary 
and the courts. 

It may be necessary for the Secretary 
in the performance of his duties under 
the Act, to determine in some in-
stances whether a sale or service is rec-
ognized as a retail sale or particular in-
dustry. In the exceptional case where 
the determination cannot be made on 
the basis of common knowledge or 
readily accessible information, the 
Secretary may gather the information 
needed for the purpose of making such 
determinations. Available information 
on usage and practice in the industry is 
carefully considered in making such 
determinations, but the ‘‘word-usage of 
the industry’’ does not have control-
ling force; the Secretary ‘‘cannot be 
hamstrung by the terminology of a 
particular trade’’ and possesses consid-
erable discretion as the one responsible 
for the actual administration of the 
Act. (Wirtz v. Steepleton General Tire 
Co., 383 U.S. 190; and see 95 Cong. Rec. 
12501–12502, 12510.) The responsibility 
for making final decisions, of course, 
rests with the courts. An employer dis-
agreeing with the determinations of 
the Secretary and claiming exemption 
has the burden of proving in a court 
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proceeding that the prescribed percent-
age of the establishment’s sales or 
services are recognized as retail in the 
industry and that his establishment 
qualifies for the exemption claimed by 
him. (See Wirtz v. Steepleton, cited 
above, and 95 Cong. Rec. 12510.) 

§ 779.326 Sources of information. 

In determining whether a sale or 
service is recognized as a retail sale or 
service in a particular industry, there 
are available to the Secretary a num-
ber of sources of information to aid 
him in arriving at a conclusion. These 
sources include: (a) The legislative his-
tory of the Act as originally enacted in 
1938 and the legislative history of the 
1949, 1961, and 1966 amendments to the 
Act pertaining to those sections in 
which the term ‘‘retail or service es-
tablishment’’ is found, particularly in 
the section 13(a)(2) exemption; (b) the 
decisions of the courts during the in-
tervening years; and (c) the Secretary’s 
experience in the intervening years in 
interpreting and administering the 
Act. These sources of information en-
able the Secretary to lay down certain 
standards and criteria, as discussed in 
this subpart, for determining generally 
and in some cases specifically what 
sales or services are recognized as re-
tail sales or services in particular in-
dustries. 

§ 779.327 Wholesale sales. 

A wholesale sale, of course, is not 
recognized as a retail sale. If an estab-
lishment derives more than 25 percent 
of its annual dollar volume from sales 
made at wholesale, it clearly cannot 
qualify as a retail and service estab-
lishment. It must be remembered, how-
ever, that what is a retail sale for pur-
poses of a sales tax law is not nec-
essarily a retail sale for purposes of the 
statutory definition of the term ‘‘retail 
or service establishment’’. Similarly, a 
showing that sales of goods or services 
are not wholesale or are made to the 
ultimate consumer and are not for re-
sale does not necessarily prove that 
such sales or services are recognized in 
the particular industry as retail. (Wirtz 
v. Steepleton General Tire Co., 388 U.S. 
190.) 

§ 779.328 Retail and wholesale distin-
guished. 

(a) The distinction between a retail 
sale and a wholesale sale is one of fact. 
Typically, retail sales are made to the 
general consuming public. The sales 
are numerous and involve small quan-
tities of goods or services. Wholesale 
establishments usually exclude the 
general consuming public as a matter 
of established business policy and con-
fine their sales to other wholesalers, 
retailers, and industrial or business 
purchasers in quantities greater than 
are normally sold to the general con-
suming public at retail. What con-
stitutes a small quantity of goods de-
pends, of course, upon the facts in the 
particular case and the quantity will 
vary with different commodities and in 
different trades and industries. Thus, a 
different quantity would be char-
acteristic of retail sales of canned to-
mato juice, bed sheets, furniture, coal, 
etc. The quantity test is a well-recog-
nized business concept. There are rea-
sonably definite limits as to the quan-
tity of a particular commodity which 
the general consuming public regularly 
purchases at any given time at retail 
and businessmen are aware of these 
buying habits. These buying habits set 
the standard for the quantity of goods 
which is recognized in an industry as 
the subject of a retail sale. Quantities 
which are materially in excess of such 
a standard are generally regarded as 
wholesale and not retail quantities. 

(b) The sale of goods or services in a 
quantity approximating the quantity 
involved in a normal wholesale trans-
action and as to which a special dis-
count from the normal retail price is 
given is generally regarded as a whole-
sale sale in most industries. Whether 
the sale of such a quantity must al-
ways involve a discount in order to be 
considered a wholesale sale depends 
upon industry practice. If the practice 
in a particular industry is such that a 
discount from the normal retail price 
is not regarded in the industry as sig-
nificant in determining whether the 
sale of a certain quantity is a whole-
sale sale, then the question of whether 
the sale of such a quantity will be con-
sidered a wholesale sale would be de-
termined without reference to the 
price. In some industries, the sale of a 
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small quantity at a discount may also 
be regarded as a wholesale sale, in 
which case it will be so treated for pur-
poses of the exemption. Generally, as 
the Supreme Court has recognized 
(Wirtz v. Steepleton General Tire Co., 383 
U.S. 1900), both the legislative history 
and common parlance suggest that 
‘‘the term retail becomes less apt as 
the quantity and the price discount in-
creases in a particular transaction.’’ 

(c) In some cases, a purchaser con-
tracts for the purchase of a large quan-
tity of goods or services to be delivered 
or performed in smaller quantities or 
jobs from time to time as the occasion 
requires. In other cases, the purchaser 
instead of entering into a single con-
tract for the entire amount of goods, or 
services, receives a series of regular de-
liveries of performances pursuant to a 
quotation, bid, estimate, or general 
business arrangement or under-
standing. In these situations, if the 
total quantity of goods or services 
which is sold is materially in excess of 
the total quantity of goods or services 
which might reasonably be purchased 
by a member of the general consuming 
public during the same period, it will 
be treated as a wholesale quantity for 
purposes of the statutory definition of 
the term ‘‘retail or service establish-
ment’’, in the absence of clear evidence 
that under such circumstances such a 
quantity is recognized as a retail quan-
tity in the particular industry. For ex-
ample, if a food service firm contracts 
with a college to provide meals for the 
latter’s boarding students for a term, 
in consideration of payment by the col-
lege of a stipulated sum based on the 
number of students registered or pro-
vided with meals, the services are 
being sold in a wholesale, rather than a 
retail quantity. If such a contract is 
entered into as a result of formal bids, 
as noted in paragraph (d) of this sec-
tion, this would be an additional rea-
son for nonrecognition of the trans-
action as a retail sale of such services. 

(d) Sales made pursuant to formal bid 
procedures, such as those utilized by 
the agencies of Federal, State, and 
local governments and oftentimes by 
commercial and industrial concerns in-
volving the issuance by the buyer of a 
formal invitation to bid on certain 
merchandise or services for delivery in 

accordance with prescribed terms and 
specifications, are not recognized as re-
tail sales. 

§ 779.329 Effect of type of customer 
and type of goods or services. 

In some industries the type of goods 
or services sold or the type of pur-
chaser of goods or services are deter-
mining factors in whether a sale or 
service is recognized as retail in the 
particular industry. In other industries 
a sale or service may be recognized as 
retail regardless of the type of goods or 
services sold or the type of customer. 
Where a sale is recognized as retail re-
gardless of the type of customer, its 
character as such will not be affected 
by the character of the customer, with 
reference to whether he is a private in-
dividual or a business concern, or by 
the use the purchaser makes of the 
purchased commodity. For example, if 
the sale of a single automobile to any-
one for any purpose is recognized as a 
retail sale in the industry, it will be 
considered as a retail sale for purposes 
of the exemption whether the customer 
be a private individual or an industrial 
concern or whether the automobile is 
used by the purchaser for pleasure pur-
poses or for business purposes. If a sale 
of a particular quantity of coal is rec-
ognized in the industry as a retail sale, 
its character as such will not be af-
fected by the fact that it is sold for the 
purpose of heating an office building as 
distinguished from a private dwelling. 
If the repair of a wash basin is recog-
nized in the industry as a retail serv-
ice, its character as such will not be af-
fected by the fact that it is a wash 
basin in a factory building as distin-
guished from a wash basin in a private 
dwelling house. It must be remembered 
that these principles apply only to 
those sales of goods or services which 
have a retail concept, that is, where 
the subject matter is ‘‘retailable.’’ See 
§ 779.321. The ‘‘industry-recognition’’ 
question as to whether such sales are 
recognized as retail in the industry has 
no relevancy if in fact the goods and 
services sold are not of a ‘‘retailable’’ 
character, as previously explained. If 
the subject of the sale does not come 
within the concept of retailable items 
contemplated by the statute, there can 
be no recognition in any industry of 
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the sale of the goods or services as re-
tail, for purposes of the Act, even 
though the nomenclature used by the 
industry members may put a retail 
label on the transaction. (See Wirtz v. 
Steepleton General Tire Co., 383 U.S. 190; 
Mitchell v. Kentucky Finance Co., 359 
U.S. 290.) 

SALES NOT MADE FOR RESALE 

§ 779.330 Third requirement for quali-
fying as a ‘‘retail or service estab-
lishment.’’ 

The third requirement for qualifying 
as a ‘‘retail or service establishment’’ 
within that term’s statutory definition 
is that 75 percent of the retail or serv-
ice establishment’s annual dollar vol-
ume must be from sales of goods or of 
services (or of both) which are not 
made for resale. At least three-fourths 
of the total sales of goods or services 
(or of both) (measured by annual dollar 
volume) must not be made for resale. 
Except under the special provision in 
section 3(n) of the Act, discussed in 
§ 779.335, the requirement that 75 per-
cent of the establishment’s dollar vol-
ume be from sales of goods or services 
‘‘not for resale’’ is a separate test and 
a sale which ‘‘for resale’’ cannot be 
counted toward the required 75 percent 
even if it is recognized as retail in the 
particular industry. The prescribed 75 
percent must be from sales which are 
both not for resale and recognized as 
retail. 

§ 779.331 Meaning of sales ‘‘for resale.’’ 

Except with respect to a specific situ-
ation regarding certain building mate-
rials, the word ‘‘resale’’ is not defined 
in the Act. The common meaning of 
‘‘resale’’ is the act of ‘‘selling again.’’ 
A sale is made for resale where the sell-
er knows or has reasonable cause to be-
lieve that the goods or services will be 
resold, whether in their original form, 
or in an altered form, or as a part, 
component or ingredient of another ar-
ticle. Where the goods or services are 
sold for resale, it does not matter what 
ultimately happens to such goods or 
services. Thus, the fact that the goods 
are consumed by fire or no market is 
found for them, and are, therefore, 
never resold does not alter the char-
acter of the sale which is made for re-

sale. Similarly, if at the time the sale 
is made, the seller has no knowledge or 
reasonable cause to believe that the 
goods are purchased for the purpose of 
resale, the fact that the goods later are 
actually resold is not controlling. In 
considering whether there is a sale of 
goods or services and whether such 
goods or services are sold for resale in 
any specific situation, the term ‘‘sale’’ 
includes, as defined in section 3(k) of 
the Act, ‘‘any sale, exchange, contract 
to sell, consignment for sale, shipment 
for sale, or other disposition.’’ Thus, 
under the definition sales by an estab-
lishment to a competitor are regarded 
as sales for resale even though made 
without profit. (Northwestern-Hanna 
Fuel Co. v. McComb, 166 F. 2d 932 (CA– 
8).) Similarly, sales for distribution by 
the purchaser for business purposes are 
sales for resale under the ‘‘other dis-
position’’ language of the definition of 
‘‘sale’’ even though distributed at no 
cost to the ultimate recipient. (See 
Mitchell v. Duplicate Photo Service, 13 
WH Cases 71, 31 L.C. Par. 70,287 (S.D. 
Cal. 1956) accord, Mitchell v. Sherry 
Corine Corporation, 264 F. 2d 831 (CA–4) 
(sale of meals to airlines for distribu-
tion to their passengers).) It should be 
noted, however, that occasional trans-
fer of goods from the stock of one re-
tail or service establishment to relieve 
a shortage in another such establish-
ment under the same ownership will 
not be considered as sales for resale. 

§ 779.332 Resale of goods in an altered 
form or as parts or ingredients of 
other goods or services. 

Sale for resale includes the sale of 
goods which will be resold in their 
original form, in an altered form, or as 
a part or ingredient of another article. 
A sale of goods which the seller knows, 
or has reasonable cause to believe, will 
be resold after processing or manufac-
ture is a sale for resale. Thus, sales of 
parts with the expectation that they 
will be incorporated in aircraft and 
that the aircraft will be sold clearly 
are sales for resale. (Arnold v. Ben 
Kanowsky, Inc., 361 U.S. 388.) Similarly, 
the sale of lumber to furniture or box 
factories, or the sale of textiles to 
clothing manufacturers, is a sale for 
resale even though the goods are resold 
in the form of furniture or clothing. 
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The principle is also illustrated in 
cases where the article sold becomes a 
part or an ingredient of another, such 
as scrap metal in steel, dyes in fabrics, 
flour in bread and pastries, and salt in 
food or ice in beverages. (Mitchell v. 
Douglas Auto Parts Co., 11 WH Cases 807, 
25 L.C. Par. 68, 119 (N.D. Ill., 1954).) The 
fact that goods sold will be resold as a 
part of a service in which they are used 
or as a part of a building into which 
they are incorporated does not negate 
the character of the sale as one ‘‘for re-
sale.’’ (Mitchell v. Furman Beauty Sup-
ply, 300 F. 2d 16 (CA–3); Mayol v. Mitch-
ell, 280 F. 2d 477 (CA–1), cert. denied 364 
U.S. 902; Goldberg v. Kleban Eng. Corp., 
303 F. 2d 855 (CA–5).) 

§ 779.333 Goods sold for use as raw 
materials in other products. 

Goods are sold for resale where they 
are sold for use as a raw material in 
the production of a specific product to 
be sold, such as sales of coal for the 
production of coke, coal gas, or elec-
tricity, or sales of liquefied-petroleum- 
gas for the production of chemicals or 
synthetic rubber. However, the goods 
are not considered sold for resale if 
sold for general industrial or commer-
cial uses, such as coal for use in laun-
dries, bakeries, nurseries, canneries, or 
for space heating, or ice for use by gro-
cery stores or meat markets in cooling 
and preserving groceries and meat to 
be sold. Similarly, ice used for cooling 
soft drinks while in storage will not be 
considered sold for resale. On the other 
hand, ice or ice cubes sold for serving 
soft drinks or other beverages will be 
considered as sales for resale. 

§ 779.334 Sales of services for resale. 
The same principles apply in the case 

of sales of services for resale. A sale of 
services where the seller knows or has 
reasonable cause to believe will be re-
sold is a sale for resale. Where, for ex-
ample, an establishment reconditions 
and repairs watches for retail jewelers 
who resell the services to their own 
customers, the services constitute a 
sale for resale. Where a garage repairs 
automobiles for a secondhand auto-
mobile dealer with the knowledge or 
reasonable cause to believe that the 
automobile on which the work is per-
formed will be sold, the service per-

formed by the garage is a sale for re-
sale. The services performed by a den-
tal laboratory in the making of artifi-
cial teeth for the dentist for the use of 
his patients is a sale of services (as 
well as of goods) for resale. The serv-
ices of a fur repair and storage estab-
lishment performed for other establish-
ments who sell these services to their 
own customers, constitute sales for re-
sale. As in the case of the sale of goods, 
in certain circumstances, sales of serv-
ices to a business for a specific use in 
performing a different service which 
such business renders to its own cus-
tomers are in economic effect sales for 
resale as a part of the service that the 
purchaser in turn sells to his cus-
tomers, even though such services are 
consumed in the process of perform-
ance of the latter service. For example, 
if a storage establishment uses moth-
proofing services in order to render sat-
isfactory storage services for its cus-
tomers, the sale of such mothproofing 
services to that storage establishment 
will be considered a sale for resale. 

§ 779.335 Sales of building materials 
for residential or farm building con-
struction. 

Section 3(n) of the Act, as amended, 
excludes from the category of sales for 
resale ‘‘the sale of goods to be used in 
residential or farm building construc-
tion, repair or maintenance: Provided, 
That the sale is recognized as a bona 
fide retail sale in the industry.’’ Under 
this section a sale of building mate-
rials to a building contractor or a 
builder for use in residential or farm 
building, repair or maintenance is not 
a sale for resale, provided, the sale is 
otherwise recognized as a bona fide re-
tail sale in the industry. If the sale is 
not so recognized it will be considered 
a sale for resale. Thus, only bona fide 
retail sales of building materials to a 
building contractor or a builder for the 
uses described would be taken out of 
the category of sales for resale. (Sucrs. 
De A. Mayol & Co. v. Mitchell, 280 F. 2d 
477 (CA–1); Elder v. Phillips & Buttroff 
Mfg. Co., 23 L.C. Par. 67,524 (Tenn., 
1958).) The legislative history of the 
amendment indicates that it is not the 
intent of its sponsors to remove from 
the category of sales for resale such 
sales, for example, as sales of lumber to 
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a contractor to build a whole residen-
tial subdivision. (See 95 Cong. Rec. 
12533–12535; Sen. St. ibid; 14877.) 

§ 779.336 Sales of building materials 
for commercial property construc-
tion. 

Sales of building materials to a con-
tractor or speculative builder for the 
construction, maintenance or repair of 
commercial property or any other 
property not excepted in section 3(n) of 
the Act, as explained above, will be 
considered as sales for resale. (See 
§§ 779.332 and 779.335.) Some employers 
who are dealers in building materials 
are also engaged in the business of 
building contractors or speculative 
builders. Building materials for the 
carrying on of the employer’s con-
tracting or speculative building busi-
ness often are supplied by the employer 
himself from or through his building 
materials establishment. In the anal-
ysis of the sales of the building mate-
rials establishment for the purpose of 
determining the qualification of such 
establishment as a ‘‘retail or service 
establishment’’ all transfers of stock 
made by the employer from or through 
his building materials establishment to 
his building business for the construc-
tion, maintenance or repair of commer-
cial property or any other property not 
excepted in section 3 (n) of the Act will 
be considered as sales made by such es-
tablishment for resale. 

GENERAL TESTS OF EXEMPTION UNDER 
SECTION 13(a)(2) 

§ 779.337 Requirements of exemption 
summarized. 

(a) An establishment which is a ‘‘re-
tail or service establishment’’ within 
the Act’s statutory definition of that 
term (See discussion in §§ 779.312 to 
779.336) must, to qualify as an exempt 
retail or service establishment under 
section 13(a)(2) of the Act (See 
§ 779.301), meet both of the following 
tests: 

(1) More than 50 percent of the retail 
or service establishment’s total annual 
dollar volume of sales must be derived 
from sales of goods or services (or both) 
which are made within the State in 
which the establishment is located; and 

(2) Either: 

(i) The retail or service establish-
ment must not be in an enterprise of 
the type described in section 3(s), or 

(ii) If the retail or service establish-
ment is in an enterprise of the type de-
scribed in 3(s), it has an annual volume 
of sales (exclusive of excise taxes at 
the retail level which are separately 
stated) of less than $250,000. 

(b) The language of the statute in 
section 13(a)(2) expressly excludes from 
the exemption an establishment or em-
ployee engaged in laundering, cleaning, 
or repairing clothing or fabrics or an 
establishment engaged in the operation 
of a hospital, institution, or school de-
scribed in section 3(s)(4) of the Act. No 
exemption for these is provided under 
this section even if the establishment 
meets the tests set forth in paragraph 
(a) of this section. (See § 779.338(b).) 
With respect to laundering and dry-
cleaning establishments, which Con-
gress found to lack a retail concept 
(See § 779.317) and had provided with a 
separate exemption in former section 
13(a)(3) of the Act, repealed by the 1966 
amendments, this exclusion simply 
clarifies the congressional intent to 
cover employees in such work under 
section 3(s)(2) of the present Act and to 
make sure that no exemption under 
13(a)(2) will be construed so as to defeat 
the purpose of repealing the prior spe-
cial exemption. 

§ 779.338 Effect of 1961 and 1966 
amendments. 

(a) The 1961 amendments to the Fair 
Labor Standards Act narrowed the ex-
emption for retail or service establish-
ments by permitting section 13(a)(2) to 
be applied only to an establishment 
which was not in a covered enterprise, 
or (if it was in such an enterprise) 
which had an annual gross volume of 
sales of less than $250,000 (exclusive of 
specified taxes). There were certain ex-
emptions to this general principle. 
These exceptions were set out in sec-
tion 13(a)(2)(ii) and (iii). The establish-
ments enumerated therein were exempt 
whether or not they were in a covered 
enterprise and regardless of the annual 
dollar volume of sales. They were: Ho-
tels, motels, restaurants, motion pic-
ture theaters, seasonally operated 
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amusement or recreational establish-
ments, hospitals, institutions pri-
marily engaged in the care of the sick, 
the aged, the mentally ill or defective 
residing on the premises of the institu-
tion, and schools for physically or men-
tally handicapped or gifted children. 
These establishments were exempt if 
they met the basic 50 percent in State 
sales test and the 75 percent retail 
sales test of section 13(a)(2). The 1966 
amendments to the Act repealed sec-
tions 13(a)(2)(ii) and (iii). Now to be ex-
empt under section 13(a)(2) hotels, mo-
tels, and restaurants must meet the 
same tests as other retail or service es-
tablishments (see § 779.337). Seasonal 
amusement or recreational establish-
ments and motion picture theaters now 
have special exemptions from both the 
minimum wage and overtime pay pro-
visions of the Act as provided by the 
1966 amendments in sections 13(a)(3) 
and 13(a)(9) respectively. 

(b) Certain establishments which 
were previously exempt under section 
13(a)(2) prior to the 1966 amendments 
have been specifically excluded from 
this exemption as a result of the 
amendments, even though they may 
still qualify as retail or service estab-
lishments under the definition of such 
an establishment in that section. These 
are hospitals, institutions primarily 
engaged in the care of the sick, the 
aged, the mentally ill or defective re-
siding on the premises of the institu-
tion, and schools for physically or men-
tally handicapped or gifted children. 
However, such institutions have been 
recognized as having a retail concept 
and where the nature of their oper-
ations has not changed and where they 
otherwise satisfy the Act’s definition 
of a ‘‘retail or service establishment’’, 
certain food service employees em-
ployed by such institutions will be con-
sidered to be exempt from the Act’s 
overtime pay provisions under section 
13(b)(18), exemptions for their adminis-
trative or executive employees will not 
be defeated by nonexempt work occu-
pying less than 40 percent of the em-
ployee’s time, and full-time students 
may be employed in accordance with 
the special minimum wage provisions 
of section 14 of the Act and part 519 of 
this chapter. 

SALES MADE WITHIN THE STATE 

§ 779.339 More than 50 percent intra-
state sales required. 

The first test specified in section 13 
(a)(2) is that more than 50 percent of 
the sales of goods or of services (or of 
both) of a ‘‘retail or service establish-
ment’’ (Measured by annual dollar vol-
ume) must be made ‘‘within the State 
in which the establishment is located’’. 
This limitation means that such estab-
lishment must be primarily engaged 
(more than 50 percent) in selling to or 
serving customers within its State. If 
the establishment is engaged to the ex-
tent of 50 percent or more in selling to 
or serving customers outside the State 
of its location, the requirement is not 
met and the establishment cannot 
qualify for exemption. 

§ 779.340 Out-of-State customers. 
Whether the sale or service is made 

to an out-of-State customer is a ques-
tion of fact. In order for a customer to 
be considered an out-of-State cus-
tomer, some specific relationship be-
tween him and the seller has to exist to 
indicate his out-of-State character. 
Sales made to the casual cash-and- 
carry customer of a retail or service es-
tablishment, who, for all practical pur-
poses, is indistinguishable from the 
mass of customers who visit the estab-
lishment, are sales made within the 
State even though the seller knows or 
has reason to believe, because of his 
proximity to the State line or because 
he is frequented by tourists, that some 
of the customers who visit his estab-
lishment reside outside the State. If 
the customer is of that type, sales 
made to him are sales made within the 
State even if the seller knows in the 
particular instance that the customer 
resides outside the State. On the other 
hand, a sale is made to an out-of-State 
customer and, therefore, is not a sale 
made ‘‘within the State’’ in which the 
establishment is located, if delivery of 
the goods is made outside the State. It 
should be noted that sales of goods or 
services that are conditioned upon ac-
ceptance or rejection by an out-of- 
State source are interstates sales and 
not sales made within the State for 
purposes of section 13(a)(2). For exam-
ple, a contract entered into in the 
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State where the customer resides for 
the delivery of a magazine to the cus-
tomer’s residence, is an interstate sale 
if the contract must be approved by the 
out-of-State home office of the com-
pany publishing the magazine before it 
becomes effective. 

§ 779.341 Sales ‘‘made within the 
State’’ and ‘‘engagement in com-
merce’’ distinguished. 

Sales to customers located in the 
same State as the establishment are 
sales made ‘‘within the State’’ even 
though such sales may constitute en-
gagement in interstate commerce as 
where the sale: (a) Is made pursuant to 
prior orders from customers for goods 
to be obtained from outside the State; 
(b) contemplates the purchase of goods 
from outside the State to fill a cus-
tomer’s order; or (c) is made to a cus-
tomer for use in interstate commerce 
or in production of goods for such com-
merce. 

COMPUTING ANNUAL DOLLAR VOLUME 
AND COMBINATION OF EXEMPTIONS 

§ 779.342 Methods of computing an-
nual volume of sales. 

The tests as to whether an establish-
ment qualifies for exemption under 
section 13(a)(2) of the Act are specified 
in terms of the ‘‘annual dollar volume 
of sales’’ of goods or of services (or 
both) and percentages thereof. The 
‘‘annual dollar volume of sales’’ of an 
establishment consists of the gross re-
ceipts from all sales of the establish-
ment during a 12-month period. The 
methods of computing it for purposes 
of determining whether the establish-
ment qualifies under the tests of the 
exemption are the same as the methods 
of calculating whether the annual 
gross volume of sales or business of an 
enterprise or an establishment meets 
the statutory dollar tests for coverage. 
These are discussed in §§ 779.265 to 
779.269. However, for purposes of the ex-
emption tests the specified percentages 
are based on annual dollar volume be-
fore deduction of those taxes which are 
excluded in determining whether the 
$250,000 test is met. The exemption 
tests are in terms of the annual dollar 
volume of the establishment. This will 
include dollar volume from trans-
actions with other establishments in 

the same enterprise, even though such 
transactions within an enterprise may 
not be part of the annual gross volume 
of the enterprise’s sales made or busi-
ness done (see § 779.259). 

§ 779.343 Combinations of exemptions. 
(a) An employee may be engaged in a 

particular workweek in two or more 
types of activities for each of which a 
specific exemption is provided by the 
Act. The combined work of the em-
ployee during such a workweek may 
not satisfy the requirements of either 
exemption. It is not the intent of the 
Act, however, that an exemption based 
on the performance of one exempt ac-
tivity should be defeated by the per-
formance of another activity which has 
been made the basis of an equivalent 
exemption under another provision of 
the Act. Thus, where an employee dur-
ing a particular workweek is exclu-
sively engaged in performing two or 
more activities to which different ex-
emptions are applicable, each of which 
activities considered separately would 
be an exempt activity under the appli-
cable exemption if it were the sole ac-
tivity of the employee for the whole 
workweek in question, as a matter of 
enforcement policy the employee will 
be considered exempt during such 
workweek. If the scope of such exemp-
tions is not the same, the exemption 
applicable to the employee will be 
equivalent to that provided by which-
ever exemption provision is more lim-
ited in scope. 

(b) In the case of an establishment 
which sells both goods and services at 
retail and which qualifies as an exempt 
establishment under section 13(a)(2), 
but cannot, as a whole, meet the tests 
of section 13(a)(4) because it sells serv-
ices as well as goods, a combination of 
section 13(a)(2) and 13(a)(4) exemptions 
may nevertheless be available for em-
ployees of the establishment who make 
or process, on the premises, goods 
which it sells. Such employees em-
ployed by an establishment which, as a 
whole, meets the tests set forth in sec-
tion 13(a)(2), will be considered exempt 
under this combination exemption if 
the establishment, on the basis of all 
its activities other than sales of serv-
ices, would meet the tests of section 
13(a)(4). 
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(c) Where two or more exemptions 
are applicable to an employee’s work 
or employment during a workweek and 
where he may be exempt under a com-
bination of exemptions stated above, 
the availability of a combination ex-
emption will depend on whether the 
employee meets all the requirements of 
each exemption which it is sought to 
combine. 

ENGAGING IN MANUFACTURING AND 
PROCESSING ACTIVITIES; SECTION 13(a)(4) 

§ 779.345 Exemption provided in sec-
tion 13(a)(4). 

The section 13(a)(4) exemption (see 
§ 779.301) exempts any employee em-
ployed by a retail establishment which 
meets the requirements for exemption 
under section 13(a)(2), even though the 
establishment makes or processes on 
its own premises the goods that it 
sells, provided, that more than 85 per-
cent of such establishment’s annual 
dollar volume of sales of the goods so 
made or processed is made within the 
State in which the establishment is lo-
cated, and other prescribed tests are 
met. 

§ 779.346 Requirements for exemption 
summarized. 

An establishment to qualify for ex-
emption under section 13(a)(4) must be 
an exempt retail establishment under 
section 13(a)(2); that is, 75 percent of 
its annual dollar volume of sales of 
goods must not be for resale, 75 percent 
of its annual dollar volume of sales of 
goods must be recognized as retail in 
its industry, over 50 percent of its an-
nual dollar volume of sales of goods 
must be made within the State in 
which the establishment is located, and 
its annual dollar volume of sales must 
be under $250,000. In addition, the es-
tablishment must meet the following 
three tests: 

(a) The establishment must be recog-
nized as a retail establishment in the 
particular industry. 

(b) The goods which the exempt es-
tablishment makes or processes must 
be made or processed at the establish-
ment which sells the goods. 

(c) More than 85 percent of the estab-
lishment’s annual dollar volume of 
sales of the goods which it makes or 

processes must be made within the 
State in which the establishment is lo-
cated. (See Act, section 13(a)(2); H. 
Rept. No. 1453, 81st Cong. first session, 
p. 27; Arnold v. Ben Kanowsky, Inc., 361 
U.S. 388.) 

§ 779.347 Exemption limited to ‘‘recog-
nized retail establishment’’; fac-
tories not exempt. 

The section 13(a)(4) exemption re-
quires the establishment to be recog-
nized as a retail establishment in the 
particular industry. This test limits 
the exemption to retail establishments 
only, and excludes factories as such 
and establishments to which the retail 
concept does not apply. In other words 
this test requires that the establish-
ment as a whole be recognized as a re-
tail establishment although it makes 
or processes at the establishment the 
goods it sells. Typical of the establish-
ment which may be recognized as retail 
establishments under the exemption 
are custom tailor shops, candy shops, 
ice cream parlors, bakeries, drug 
stores, optometrist establishments, re-
tail ice plants and other local retail es-
tablishments which make or process 
the goods they sell and meet the other 
tests for exemption. Clearly factories 
as such are not ‘‘recognized retail es-
tablishments’’ and would not be eligi-
ble for this exemption. (See 95 Cong. 
Rec. pp. 11001, 11200, 11216, and 14942.) 

§ 779.348 Goods must be made at the 
establishment which sells them. 

(a) Further to make certain that the 
exemption applies to retail establish-
ments only and not to factories, an ad-
ditional requirement of the exemption 
is that the goods which the exempt es-
tablishment makes or processes must 
be made or processed at the establish-
ment which sells the goods. The exemp-
tion does not apply to an establish-
ment which makes or processes goods 
for sale to customers who will go to 
other places to buy them. Thus an es-
tablishment that makes or processes 
any goods which the employer will sell 
from another establishment, is not ex-
empt. If the establishment making the 
goods does not sell such goods but 
makes them for the purpose of selling 
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them at other establishments the es-
tablishment making the goods is a fac-
tory and not a retail establishment. 

(b) Where the making or processing 
of the goods takes place away from the 
selling establishment, the section 
13(a)(4) requirement that both the 
making or processing and selling take 
place at the same establishment can-
not be met. This will be true even 
though the place at which the goods 
are made or processed services the re-
tail selling establishment exclusively. 
In such a situation, while the selling 
establishment may qualify for exemp-
tion under section 13(a)(2), the separate 
establishment at which the goods are 
made or processed will not be exempt. 
The latter is a manufacturing estab-
lishment. For example, a candy kitch-
en manufacturing candy for sale at sep-
arate retail outlets is a manufacturing 
establishment and not a retail estab-
lishment. (Fred Wolferman, Inc. v. Gus-
tafson, 169 F. 2d 759 (CA–8.)) 

(c) The fact that goods made or proc-
essed on the premises of a bona fide re-
tail establishment are sold by the es-
tablishment through outside salesmen 
(as, for example, department store 
salesmen taking orders from house-
wives for draperies) will not defeat the 
exemption if otherwise applicable. On 
the other hand, in the case of a factory 
or similar establishment devoted to 
making or processing goods, the fact 
that its goods are sold at retail by out-
side salesmen provides no ground for 
recognizing the establishment as a re-
tail establishment or qualifying it for 
exemption. 

§ 779.349 The 85-percent requirement. 
The final requirement for the section 

13(a)(4) exemption is that more than 85 
percent of the establishment’s sales of 
the goods it makes or processes, meas-
ured by annual dollar volume, must 
consist of sales made within the State 
in which the establishment is located. 
A retail establishment of the type in-
tended to be exempt under this exemp-
tion may also sell goods which it does 
not make or process; the 85-percent re-
quirement applies only to the sales of 
goods which are made or processed at 
the establishment. This must not be 
confused with the additional test which 
requires that the establishment, to be 

exempt, must derive more than 50 per-
cent of its entire annual dollar volume 
of sales of goods from sales made with-
in the State. (See § 779.339.) In other 
words, more than 85 percent of the es-
tablishment’s annual dollar volume of 
sales of goods made or processed at the 
establishment, and more than 50 per-
cent of the establishment’s total an-
nual dollar volume of sales of all the 
goods sold by the establishment, must 
be derived from sales made within the 
State. An establishment will not lose 
an otherwise applicable exemption 
under section 13(a)(4) merely because 
some of its sales of goods made or proc-
essed at the establishment are sales for 
resale or are not recognized as retail 
sales in the particular industry. Sales 
for resale, such as wholesale sales, and 
other sales not recognized as retail 
sales in the industry, will be counted in 
the 25-percent tolerance permitted by 
the exemption. (Cf. Arnold v. Ben 
Kanowsky, Inc., 361 U.S. 388.) Thus, for 
example, a bakery otherwise meeting 
the tests of 13(a)(4) making and selling 
baked goods on the premises neverthe-
less will qualify as an exempt retail es-
tablishment even though it engages in 
the sale of baked goods to grocery 
stores for resale if such sales, together 
with other sales not recognized as re-
tail in the industry, do not exceed 25 
percent of the total annual dollar vol-
ume of the establishment. 

§ 779.350 The section 13(a)(4) exemp-
tion does not apply to service estab-
lishments. 

The section 13(a)(4) exemption ap-
plies to retail establishments engaged 
in the selling of goods. It does not 
apply to service establishments. If the 
establishment is a service establish-
ment, it must qualify under section 
13(a)(2) in order to be exempt. A retail 
establishment selling goods, however, 
also may perform services incidental or 
necessary to the sale of such goods, 
such as a delivery service by a bakery 
store or installation of antennas by a 
radio dealer for his customers, without 
affecting the character of the estab-
lishment as a retail establishment 
qualified for exemption under section 
13(a)(4). 
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ENGAGING IN CONTRACT TELEGRAPH 
AGENCY OPERATIONS; SECTION 13(a)(11) 

§ 779.351 Exemption provided. 
Section 13(a)(11) (See § 779.301) ex-

empts from sections 6 and 7 of the Act 
any employee or proprietor who is en-
gaged in handling telegraphic messages 
for the public in a retail or service es-
tablishment which qualifies as an ex-
empt retail or service establishment 
under section 13(a)(2), if the conditions 
specified in section 13(a)(11) are met 
and the provisions of section 6 and 7 of 
the Act would not otherwise apply. 

§ 779.352 Requirements for exemption. 
The requirements of the exemption 

are: (a) The establishment in which the 
employee or proprietor works must 
qualify as an exempt retail or service 
establishment under section 13(a)(2) of 
the Act; (b) the employee or proprietor 
must be engaged in handling tele-
graphic messages for the public pursu-
ant to an agency or contract arrange-
ment with a telegraph company; (c) 
such employee or proprietor must be 
one to whom the minimum wage and 
overtime pay provisions of the Act 
would not apply in the absence of such 
handling of telegraphic messages (See 
Western Union Tel. Co. v. McComb 165 F. 
2d. 65 (CA–6), certiorari denied, 333 U.S. 
362); and (d) the exemption applies only 
where the telegraphic message revenue 
does not exceed $500 a month. For pur-
poses of this exemption only, in deter-
mining whether a retail or service es-
tablishment meets the percentage tests 
contained in section 13(a)(2) of the Act, 
the receipts from the telegraphic mes-
sage agency will not be included. 

CLASSIFICATION OF SALES AND ESTAB-
LISHMENTS IN CERTAIN INDUSTRIES 

§ 779.353 Basis for classification. 
The general principles governing the 

application of the 13(a)(2) and 13(a)(4) 
exemptions are explained in detail ear-
lier in the subpart. It is the purpose of 
the following sections to show how 
these principles apply to establish-
ments in certain specific industries. In 
these industries the Divisions have 
made special studies, held hearings or 
consulted with representatives of in-
dustry and labor, to ascertain the 

facts. Based upon these facts the fol-
lowing determinations have been made 
as to which sales or establishments 
are, and which are not, recognized as 
retail in the particular industry. 

LUMBER AND BUILDING MATERIALS 
DEALERS 

§ 779.354 Who may qualify as exempt 
13(a)(2) or 13(a)(4) establishments. 

(a) Section 13(a)(2). An establishment 
engaged in selling lumber and building 
materials may qualify as an exempt re-
tail or service establishment under sec-
tion 13(a)(2) of the Act if it meets all 
the requirements of that exemption. It 
must appear that: 

(1) The establishment is not in an en-
terprise described in section 3(s) of the 
Act or, if it is, its annual dollar volume 
of sales (exclusive of excise taxes at 
the retail level which are separately 
stated) is less than $250,000; and 

(2) More than 50 percent of the estab-
lishment’s annual dollar volume of 
sales of goods or services is made with-
in the State in which the establish-
ment is located; and 

(3) 75 percent or more of the estab-
lishment’s annual dollar volume of 
sales of goods or services (or of both) is 
made from sales which are not for re-
sale and are recognized as retail sales 
of goods or services in the industry. 

These requirements are further ex-
plained in §§ 779.301 through 779.343. 

(b) Section 13(a)(4). An establishment 
which makes or processes lumber and 
building materials which it sells may 
qualify as an exempt establishment 
under section 13(a)(4) of the Act if it 
meets all the requirements (see Arnold 
v. Kanowsky, 361 U.S. 388) of that ex-
emption. It must appear that: 

(1) The establishment qualifies as an 
exempt retail establishment under sec-
tion 13(a)(2) (see paragraph (a) of this 
section and § 779.350); and 

(2) The establishment is recognized 
as a retail establishment in the indus-
try (see § 779.347 and paragraph (c) of 
this section); and 

(3) The goods which such establish-
ment makes or processes for sale are 
made or processed at the retail estab-
lishment which sells them (see 
§ 779.348); and 
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(4) More than 85 percent of the an-
nual dollar volume derived by the re-
tail establishment from sales of goods 
so made or processed therein is made 
within the State in which the estab-
lishment is located (see §§ 779.349, 
779.339 through 779.341). 

(c) Establishments recognized as retail 
in the industry. An establishment which 
meets the requirements for exemption 
under section 13(a)(4) which are stated 
in paragraphs (b)(1), (3), and (4) of this 
section is recognized as retail estab-
lishment in the industry within the 
meaning of paragraph (b)(2) of this sec-
tion if its annual dollar volume of sales 
of goods made or processed at the es-
tablishment does not exceed 50 percent 
of the annual dollar volume which it 
derives from sales that are recognized 
as retail and are not made for resale. 

(d) Establishments lacking a ‘‘retail 
concept.’’ The exemptions provided by 
sections 13(a)(2) and 13(a)(4) of the Act 
do not apply to establishments in an 
industry in which there is no tradi-
tional concept of retail selling or serv-
icing (see § 779.316), such as the estab-
lishment of a building contractor (see 
§ 779.317; Goldberg v. Dakota Flooring 
Co., 15 WH Cases 305), or a factory (see 
§ 779.347). 

§ 779.355 Classification of lumber and 
building materials sales. 

(a) General. In determining, for pur-
poses of the section 13(a)(2) and (4) ex-
emptions, whether 75 percent of the an-
nual dollar volume of the establish-
ment’s sales which are not for resale 
and are recognized as retail in the in-
dustry, such sales will be considered to 
include all sales of lumber and building 
materials by the establishment which 
meet all the requirements for such 
classification as previously explained 
in this subpart, but will not be consid-
ered to include the transactions noted 
in paragraphs (b) and (c) of this sec-
tion, which do not meet the statutory 
tests: 

(b) Transactions not recognized as retail 
sales. (See §§ 779.314 through 779.329.) 
Dollar volume derived from the fol-
lowing is not made from sales or serv-
ices which are recognized as retail in 
the industry: 

(1) Contracts to build, maintain, or 
repair buildings or other structures, or 

sales of services involving performance 
of typical construction activity or any 
other work recognized as an activity of 
a contracting business rather than a 
function of a retail merchant; 

(2) Sales of lumber and building ma-
terials in which the seller agrees to in-
stall them for the purchaser, where the 
installation is not limited to services 
that are merely incidental to the sale 
and delivery of such materials but in-
cludes a substantial amount of activity 
such as construction work which is not 
recognized as retail (for example, sale 
and installation of roofing, siding, or 
insulation). A sale of such materials 
which would otherwise be recognized as 
retail (contracts described in para-
graph (b)(1) of this section are outside 
this category) may be so recognized 
notwithstanding the installation agree-
ment, however, to the extent that the 
sales value of the materials is seg-
regated and separately identified in the 
transaction; 

(3) Sales in direct carload shipments; 
that is, where the materials are 
shipped direct in carload lots from the 
dealer’s supplier to the dealer’s cus-
tomer; 

(4) Sales of specialized goods (some 
examples are logs, ties, pulpwood, tele-
phone poles, and pilings). Such special-
ized items are of the type which the 
general consuming public does not or-
dinarily have occasion to use (cf. 
§ 779.318 and Mitchell v. Raines, 238 F. 2d 
186), and the sales of such items are not 
recognized as retail in the industry; 

(5) Sales made pursuant to formal bid 
procedures, such as those utilized by 
the Federal, State, and local govern-
ments and their agencies, involving the 
issuance by the buyer of a formal invi-
tation to bid on certain merchandise 
for delivery in accordance with pre-
scribed terms and specifications. 

(c) Sales for resale. (See §§ 779.330– 
779.336.) Examples of sales which can-
not be counted toward the required 75 
percent because they are for resale in-
clude: 

(1) Sales of lumber and building ma-
terials sold to other dealers for resale 
in the same form; 

(2) Sales to industrial concerns for 
resale in any altered form or as a part 
or ingredient of other goods; 
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(3) Sales to contractors or builders 
for use in the construction, repair, or 
maintenance of commercial or indus-
trial structures or any other structures 
not specifically included in section 3(n) 
of the Act (Sucrs. de Mayal v. Mitchell, 
280 F. 2d 477, certiorari denied 364 U.S. 
902; and see Arnold v. Kanowsky, 361 
U.S. 388, 394, footnote 10, and §§ 779.335– 
779.336); 

(4) Transfers of goods by an em-
ployer, who is a dealer in lumber and 
building materials and who also acts in 
the capacity of a building contractor or 
speculative builder, from or through 
his building materials establishment to 
his building business for the construc-
tion maintenance, or repair of commer-
cial property or any other property not 
excepted in section 3(n) of the Act. (See 
§ 779.336.) 

§ 779.356 Application of exemptions to 
employees. 

(a) Employees who may be exempt 
under sections 13(a)(2) and 13(a)(4). 
These exemptions apply on an estab-
lishment basis (see §§ 779.302–779.306). 
Accordingly, where an establishment of 
a dealer in lumber and building mate-
rials qualifies as an exempt retail or 
service establishment under section 
13(a)(2) or as an exempt establishment 
under section 13(a)(4), as explained in 
§ 779.354, the exemption from the min-
imum wage and overtime pay require-
ments of the Act provided by such sec-
tion will apply, subject to the limita-
tions hereafter noted in this section, to 
all employees who are employed ‘‘by’’ 
such establishment (see §§ 779.307– 
779.311) in activities within the scope of 
its business (§ 779.308) and who are not 
employed by the employer in per-
forming central office or warehouse 
work of an organization operating sev-
eral such establishments (§ 779.310; 
McComb v. W. E. Wright Co., 168 F. 2d 40, 
cert. denied 335 U.S. 854). Neither ex-
emption extends to employees em-
ployed in performing the work of a 
nonexempt establishment (§ 779.311) or 
such activities as construction work. 
Employees employed in making and 
processing of lumber and building ma-
terials for sale do not come within the 
section 13(a)(2) exemption; they are ex-
empt only if employed by an establish-
ment which qualifies as an exempt es-

tablishment under section 13(a)(4) as 
explained in § 779.354 and if their work 
in the making or processing of such 
materials is done at such establish-
ment. How duties relating to the proc-
essing or manufacturing of such mate-
rials affect the application of these ex-
emptions is discussed in further detail 
in paragraphs (b) and (c) of this sec-
tion. 

(b) Processing and manufacturing ac-
tivities. The performance, in an estab-
lishment which sells lumber and build-
ing materials at retail, of activities 
such as cutting lumber to a smaller 
size or dressing lumber in accordance 
with a customer’s request or assem-
bling window and door frames received 
in ‘‘knocked-down’’ condition, con-
stitutes processing incidental to the 
sales of such materials. Such activities 
are not considered manufacturing and 
will not affect the applicability of the 
section 13(a)(2) exemption to the estab-
lishment or to the employees who per-
form them. However, whenever lumber 
is cut or dressed for sale, or fabricated 
products are manufactured for sale (for 
example, windows, door frames, bench-
es, pig troughs, pallets, molding, 
sashes, cabinets, boxes), there is no ex-
emption under section 13(a)(2). Em-
ployees performing such manufac-
turing activities at the establishment 
are exempt only if all the tests set 
forth in section 13(a)(4) are met (see 
pars. (b), (c), and (d) of § 779.354). Em-
ployees engaged in such activities at a 
manufacturing plant, central yard, or 
other place not qualifying as an ex-
empt establishment under section 13(a) 
(2) and (4) are not exempt. 

(c) Employees serving exempt and non-
exempt operations. In lumber and build-
ing materials establishments which 
qualify for exemption under section 
13(a)(2) but engage in some activities in 
which their employees are not exempt, 
such as construction or the making or 
processing of materials for sale where 
no exemption under section 13(a)(4) is 
applicable, there may be auxiliary em-
ployees of the establishment whose du-
ties relate to both the exempt sales 
portion of the business and the non-ex-
empt operations. For example, office 
workers may keep records of both the 
retail sales and construction or manu-
facturing activities; custodial workers 
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may clean the entire premises, includ-
ing portions devoted to nonexempt 
manufacturing; and warehousemen, 
messengers, and stock clerks may han-
dle material for all departments, in-
cluding material used in the non-
exempt operations. These employees do 
not qualify for the exemption except 
when they are primarily engaged in the 
sales portion of the business and only 
incidentally perform clerical, custo-
dial, or messenger service for the other 
operations. As an enforcement policy, 
such an employee will not be consid-
ered to be engaged in nonexempt ac-
tivities which render him ineligible for 
exemption under section 13(a)(2) if, in 
the particular workweek, an insubstan-
tial amount of his time (20 percent or 
less) is allocable to the clerical, custo-
dial, or messenger services performed 
by him which relate to such nonexempt 
operations of the employer. 

COAL DEALERS 

§ 779.357 May qualify as exempt 
13(a)(2) establishments; classifica-
tion of coal sales. 

(a) General. A coal dealer’s establish-
ment may qualify as an exempt retail 
or service establishment under section 
13(a)(2) of the Act if it meets all the re-
quirements of that exemption. In de-
termining for purposes of the 13(a)(2) 
exemption, whether 75 percent of the 
establishment’s sales are recognized as 
retail in the particular industry, sales 
of coal to the consumer from a dealer’s 
yard storage, where bulk is broken, are 
recognized as retail if they meet the re-
quirements for such classification as 
previously explained in this subpart. It 
has been determined that the following 
sales do not meet such requirements 
and are not so recognized even if made 
from a dealer’s yard storage: 

(1) Sales where the delivery is made 
by railroad car or cargo vessel. 

(2) Sales in a carload quantity or 
more for continuous delivery by truck 
from a dock, mine or public railroad fa-
cility. 

(3) Sales of coal at a wholesale price. A 
wholesale price is a price comparable 
to or lower than the establishment’s 
price in sales described in paragraphs 
(a)(1) and (2) of this section or in sales 
to dealers (but not peddlers) for resale. 
If the establishment makes no such 

sales, the wholesale price is the price 
comparable to or lower than the price 
prevailing in the immediate area in 
sales described in paragraphs (a)(1) and 
(2) of this section or in sales to dealers 
(but not peddlers) for resale. 

(4) Sales of coal for use in the produc-
tion of a specific product to be sold in 
which coal is an essential ingredient or 
the principal raw material, such as 
sales of coal for the production of coke, 
coal gas, coal tar, or electricity. 

(b) ‘‘Sales for resale.’’ In determining 
for purposes of the 13(a)(2) exemption, 
whether 75 percent of the establish-
ment’s sales are not made for resale, 
‘‘sales for resale’’ will include sales of 
coal to other dealers, to peddlers, and 
sales of coal for use in the production 
of a specific product to be sold, in 
which coal is an essential ingredient or 
the principal raw material, such as 
sales of coal for the production of coke, 
coal gas, coal tar, or electricity. This is 
distinguished from sales of coal for use 
in the general manufacturing or indus-
trial process such as the use in laun-
dries, bakeries, nurseries, canneries, 
etc., or for space heating, which are 
not sales made for resale. 

ICE MANUFACTURERS AND ICE DEALERS 

§ 779.358 May qualify as exempt 
13(a)(2) or 13(a)(4) establishments. 

(a) An establishment engaged in sell-
ing ice may qualify as an exempt retail 
or service establishment under section 
13(a)(2) of the Act if it meets all the re-
quirements of that exemption. Simi-
larly, an establishment making the ice 
it sells may qualify as an exempt es-
tablishment under section 13(a)(4) of 
the Act if it meets all the requirements 
of that exemption. 

(b) In determining whether the re-
quirements of the 13(a)(2) exemption 
that 75 percent of the establishment’s 
sales must not be made for resale and 
must be recognized as retail sales in 
the industry are met, sales of ice which 
meet all the requirements for such 
classification as previously explained 
in this subpart will be regarded as re-
tail. The following sales have been de-
termined not to qualify under the ap-
plicable tests for recognition as retail: 

(1) Sales for resale. 
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(2) Sales of ice for icing railroad cars 
and for icing cargo trucks. However, 
sales of ice for the re-icing of cargo 
trucks are recognized as retail if such 
sales do not fall into the nonretail cat-
egories described in paragraphs (b) (4) 
and (5) of this section. 

(3) Sales of ice in railroad car lots. 
(4) Sales of ice of a ton or more. 
(5) Sales of ice at a price comparable 

to that charged by the establishment 
to dealers or, if no sales are made to 
dealers by the establishment, at a price 
comparable to or lower than the pre-
vailing price to dealers in the area. 

(c) The legislative history indicates 
that iceplants making the ice they sell 
are among the establishments which 
may qualify as retail establishments 
under the section 13(a)(4) exemption. It 
appears that all iceplants which sell at 
retail are establishments of the same 
general type, permitting no separate 
classifications with respect to recogni-
tion as retail establishments. Any ice-
plant which meets the tests of section 
13(a)(2) will, therefore, be considered to 
be recognized as a retail establishment 
in the industry. Of course, the estab-
lishment must also meet all the other 
tests of section 13(a)(4) to qualify for 
the exemption. 

(d) There are some iceplants which 
meet the section 13(a)(2) exemption re-
quirements, but do not meet all of the 
section 13(a)(4) requirements. In such 
establishments, there may be some em-
ployees whose duties relate to both the 
sales portion of the business and the 
making or processing of ice. These em-
ployees will not qualify for exemption. 
However, in such establishment, there 
may be some employees who work pri-
marily for the retail sales portion of 
the business and also perform inci-
dental clerical, custodial, or messenger 
service for the manufacturing oper-
ation. For example, office workers may 
keep records of both the manufacturing 
activities and of the retail sales de-
partments, maintenance workers may 
clean up in both parts of the establish-
ment, and messengers may perform 
services for both activities. If these 
employees spend relatively little time 
in the work related to the ice manufac-
turing portion of the business, they 
will not, as an enforcement policy, be 
regarded as engaged in the making or 

processing of ice. Such an auxiliary 
employee will thus be exempt under 
section 13(a)(2) in any workweek in 
which an insubstantial amount of his 
time (20 percent or less) is allocable to 
the clerical, messenger, or custodial 
work of the ice manufacturing oper-
ations. 

LIQUEFIED-PETROLEUM-GAS AND FUEL 
OIL DEALERS 

§ 779.359 May qualify as exempt 
13(a)(2) establishments. 

A liquefied-petroleum-gas or fuel oil 
dealer’s establishment may qualify as 
an exempt retail or service establish-
ment under section 13(a)(2) of the Act if 
it meets all the requirements of that 
exemption. (It should be noted, how-
ever, that employees of certain enter-
prises engaged in the wholesale or bulk 
distribution of petroleum products may 
be partially exempt from the overtime 
provisions of the Act under section 
7(b)(3). This overtime exemption is dis-
cussed in a separate bulletin, part 794 
of this chapter. Liquefied-petroleum- 
gas means butane, propane and mix-
tures of butane and propane gases. 

§ 779.360 Classification of liquefied-pe-
troleum-gas sales. 

(a) General. In determining, under the 
13(a)(2) exemption, whether 75 percent 
of the establishment’s sales are not for 
resale and are recognized as retail sales 
in the industry, sales to the ultimate 
consumer of liquefied-petroleum-gas, 
whether delivered in portable cylinders 
or in bulk to the customer’s storage 
tanks, are recognized as retail in the 
industry if they meet all the require-
ments for such classification as pre-
viously explained in this subpart. The 
following are not recognized as retail: 

(1) Sales in single lot deliveries ex-
ceeding 1,000 gallons; 

(2) Sales made on a competitive bid 
basis (this term covers sales made pur-
suant to an invitation to bid, particu-
larly sales to Federal, State and local 
governments; sales made in a like man-
ner to commercial and industrial con-
cerns and institutions are also in-
cluded); and 

(3) Sales for use in the production of 
a specific product in which the gas is 
an essential ingredient or principal raw 
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material, such as sales of liquefied-pe-
troleum-gas for the production of 
chemicals and synthetic rubber; and 

(4) Sales of liquefied-petroleum-gas 
for use as truck or bus fuel and the re-
pair and servicing of trucks and buses 
used in over-the-road commercial 
transportation (including parts and ac-
cessories for such vehicles). 

(b) Sales or repairs of tanks. Sales or 
repairs of tanks for the storage of liq-
uefied-petroleum-gas are recognized as 
retail in the industry, except: (1) Any 
tank exceeding 1,000 gallons in capac-
ity; (2) any tank sold or repaired on the 
basis described in paragraph (a) (2) of 
this section or for the purposes de-
scribed in paragraph (a)(3) of this sec-
tion; and (3) sales in quantity larger 
than involved in the ordinary sales to a 
farm or household customer. 

(c) Conversion units. Sales and instal-
lation of units for converting pumps, 
stoves, furnaces and other equipment 
and appliances to the use of liquefied- 
petroleum-gas, are recognized as retail 
sales except: (1) Sales of the installa-
tion of such conversion units which in-
volve substantial modification of the 
appliance or equipment; (2) sales and 
installation of such units to be used in 
industrial machinery or equipment; (3) 
sales and installations made on the 
basis described in paragraph (a)(2) of 
this section or in quantity as described 
in § 779.327; and (4) sales and installa-
tion of such units for vehicles men-
tioned in paragraph (a) (4) of this sec-
tion. 

§ 779.361 Classification of other fuel oil 
sales. 

(a) Sales of fuel oil (as differentiated 
from sales of butane and propane gases) 
are classified as retail and nonretail 
sales as follows: 

(1) Retail sales—all sales of grades 
No. 1, No. 2, and No. 3 of fuel oil direct 
to housholders for their own domestic 
uses; 

(2) Nonretail sales: 
(i) All sales of grades No. 4, No. 5, and 

No. 6 fuel oil as these heavy oils are 
‘‘special purpose’’ goods to which the 
retail sales concept has no application 
(See § 779.321); 

(ii) All sales for resale including such 
sales to peddlers and other dealers (See 
§§ 779.331–779.334); 

(iii) All sales made pursuant to a for-
mal invitation to bid (See § 779.328(d)). 

(b) In some cases the retail or non-
retail status of an establishment may 
turn on sales other than those listed 
above. In such cases all the facts rel-
ative to such sales shall be considered 
in arriving at a determination. The 
classification of such sales depends 
upon whether they are recognized as 
retail sales. In such cases particular at-
tention shall be given to the quantities 
involved and the prices charged. 

FEED DEALERS 

§ 779.362 May qualify as exempt 
13(a)(2) or 13(a)(4) establishments. 

(a) An establishment engaged in sell-
ing feed may qualify as an exempt re-
tail or service establishment under sec-
tion 13(a)(2) of the Act if it meets all 
the requirements of that exemption. 
Similarly an establishment making 
and processing the feed it sells may 
qualify as an exempt establishment 
under section 13(a)(4) of the Act if it 
meets all the requirements of that ex-
emption. 

(b) In determining whether, under 
the 13(a)(2) exemption, 75 percent of the 
establishment’s sales are not for resale 
and are recognized as retail sales in the 
industry, sales of feed to feeders will 
generally meet the requirements for 
such classification as previously ex-
plained in this subpart and will ordi-
narily be considered to be retail sales 
except for the following which do not 
meet the requirements and are not rec-
ognized as retail: Any sale of feed for 
shipment by railcar direct to the feed-
er; and sales made at a quantity dis-
count which results in a price com-
parable to or lower than the establish-
ment’s price to dealers for resale or, if 
the establishment makes no sales to 
other dealers, at a price comparable to 
or lower than the price prevailing in 
the immediate area in sales by similar 
establishments to dealers for resale. 

(c) The custom grinding and mixing 
of feed (including the addition of sup-
plements) for feeders from the grain 
they themselves bring in will be re-
garded as the performance of a service, 
and not the making or processing of 
goods for sale under section 13(a)(4). 
Such services are recognized as retail 
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services in the industry and the rev-
enue derived therefrom will be included 
with the retail receipts of the estab-
lishment. 

(d) Employees employed in the grind-
ing and mixing of feed for sale (as dis-
tinguished from the grinding and mix-
ing services discussed in paragraph (c) 
of this section) are engaged in the 
making or processing of goods and are 
therefore not exempt under section 
13(a)(2). In order for these employees to 
be exempt, the establishment by which 
they are employed must meet all the 
requirements of section 13(a)(4), includ-
ing the requirement that the establish-
ment must be recognized as a retail es-
tablishment in the particular industry. 
The typical small feed mill engaged in 
selling goods to farmers appears to be 
recognized as retail in the industry. 
There are, of course, large mills which 
are essentially factories which are not 
so recognized. As an enforcement pol-
icy an establishment which qualifies 
for exemption under section 13(a)(2) 
will be considered to have met this re-
quirement: (1) If less than 50 percent of 
its retail sales are composed of feed 
manufactured at the establishment; or 
(2) if its sales of feeds manufactured at 
the establishment do not exceed 2,000 
tons a year. In determining these tests 
for the applicability of the exemption, 
the computation of the sales of feed 
manufactured will be made on an an-
nual basis in the same manner as set 
forth in §§ 779.265 through 779.269 for the 
computation of sales. 

MONUMENT DEALERS 

§ 779.363 May qualify as exempt 
13(a)(2) or 13(a)(4) establishments. 

(a) An establishment engaged in the 
sale of monuments and memorials may 
qualify as an exempt retail or service 
establishment under section 13(a)(2) of 
the Act if it meets all the requirements 
of that exemption. Similarly, an estab-
lishment making or processing the 
monuments it sells may qualify as an 
exempt establishment under section 
13(a)(4) of the Act if it meets all the re-
quirements of that exemption. 

(b) Monument dealers’ establish-
ments may be roughly divided into four 
types; 

(1) Establishments which are engaged 
exclusively in selling monuments and 
memorials from designs. They receive 
their monuments from a manufacturer 
completely finished and lettered and 
they then erect the monuments. 

(2) Establishments which purchase 
finished monuments from manufactur-
ers, display them, carve or sand-blast 
lettering or incidental decoration to 
order, and set them in cemeteries or 
elsewhere. 

(3) Establishments which purchase 
finished and semi-finished work. The 
semifinished work consists of sawed, 
steeled, or polished granite slabs or 
sand-rubbed marble. In such a case the 
establishments will cut ends, tops, or 
joints on dies and may shape a base. 

(4) Establishments which purchase 
stone in rough form and perform all 
the fabricating operations in their own 
plants. In such a case the establish-
ments may saw or line-up the rough 
stones, machine surface and polish the 
stone and then perform the other oper-
ations necessary to complete the 
monument. They may finish the monu-
ments for display or on special order 
and then erect them. 

(c) In determining whether, under the 
13(a)(2) exemption, 75 percent of the es-
tablishment’s sales are not for resale 
and are recognized as retail sales in the 
industry, the ordinary sale of a single 
tombstone or monument to the ulti-
mate purchaser will be considered as a 
retail sale within the meaning of the 
exemption. If the monument dealer es-
tablishment meets all the tests of the 
13(a)(2) exemption all employees em-
ployed by it will be exempt under that 
exemption except those employees who 
are engaged in the making or proc-
essing of the goods. However, carving 
or sandblasting of lettering or inci-
dental decoration or erecting the 
monuments, is considered processing 
incidental to the making of retail sales 
and would not defeat the 13(a)(2) ex-
emption for employees performing such 
work. Employees who engage in proc-
essing semifinished or rough granite or 
marble or other stone into finished 
monuments such as the work per-
formed in establishments described in 
paragraphs (b) (3) and (4) of this section 
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are engaged in the making or proc-
essing of goods and are, for that rea-
son, not exempt under section 13(a)(2). 
In order for those employees to be ex-
empt the establishment by which they 
are employed must meet all the re-
quirements of the 13(a)(4) exemption. 

(d) One of the requirements of the 
section 13(a)(4) exemption is that an es-
tablishment which makes or processes 
goods must be recognized as a retail es-
tablishment in the industry. Generally 
an establishment described in para-
graph (b)(3) of this section which re-
ceives finished stock and in addition 
receives some semifinished work, in-
cluding sawed, steeled, or polished 
granite slabs or sand-rubbed marble, 
etc., and performs such operations as 
cutting ends, tops, or joints on the 
dies, is a type of establishment which 
is recognized as a retail establishment 
in the industry. On the other hand, 
those establishments which character-
istically engage in the sawing or lining 
up of rough stone, or in the machine 
surfacing and polishing of stone, such 
as the activities performed in an estab-
lishment described in paragraph (b)(4) 
of this section, are not recognized as 
retail establishments in the particular 
industry within the meaning of section 
13(a)(4). Therefore, their employees 
who engage in such processing of 
monuments are not exempt under this 
section of the Act. 

FROZEN-FOOD LOCKER PLANTS 

§ 779.364 May qualify as exempt 
13(a)(2) or 13(a)(4) establishments. 

(a) An establishment engaged in pro-
viding frozen-food locker service to 
farmers and other private individuals 
and rendering services thereto may 
qualify as an exempt retail or service 
establishment under section 13(a)(2) of 
the Act if it meets all the requirements 
of that exemption. Similarly, a frozen- 
food locker plant which also engages in 
slaughtering and dressing livestock or 
poultry for sale may qualify as an ex-
empt establishment under section 
13(a)(4) of the Act if it meets all the re-
quirements of that exemption. 

(b) Activities of frozen-food locker 
plants. Frozen-food locker plants pro-
vide locker service for the cold storage 
of frozen meats, fruits, and vegetables 

and engage in incidental activities 
such as the cutting of meat, cleaning, 
packaging or wrapping and quick freez-
ing, of meats, fruits, or vegetables for 
such locker service. In such establish-
ments lockers are rented principally to 
farmers and other private individuals 
for the purpose of storage by them of 
such goods for their own personal or 
family use. Storage space and related 
services may also be provided for busi-
ness or commercial use such as to ho-
tels, stores or restaurants, or to farm-
ers or other customers who use it to 
store meat and other goods for future 
sale. Such locker plants may also en-
gage in such activities as the custom 
slaughtering and dressing of livestock 
or poultry and the curing, smoking, or 
other processing of meat owned by 
farmers and other private individuals 
for storage by those customers either 
in their home freezers or in locker 
plants for the customers’ personal or 
family use. The custom slaughtering or 
processing activities of such locker es-
tablishments may be performed on the 
premises of the establishments or at 
some location away from the establish-
ment. 

(c) Classification of sales. In deter-
mining whether, under the 13(a)(2) ex-
emption, 75 percent of the establish-
ment’s sales are not for resale and are 
recognized as retail sales in the indus-
try, the receipts from the locker serv-
ice and the incidental activities men-
tioned in the first sentence of this sec-
tion and from the slaughtering, dress-
ing, or other processing of livestock or 
poultry performed for farmers and 
other private individuals for their own 
use, but not where the goods are to be 
sold to others by the customer, will be 
counted as receipts from sales of serv-
ices recognized as retail in the indus-
try. Receipts from commercial storage 
and activities incidental thereto and 
from the sale of hides, offal or other 
byproducts will be counted as receipts 
from sales of goods or services made for 
resale or which are not recognized as 
retail sales of goods or services in the 
industry. 

(d) Some locker plant establishments 
also include a meat market of the type 
which slaughters its own livestock or 
poultry (as distinguished from the 
slaughtering performed as a service to 
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customers on the customers’ own live-
stock) and processes such meat for sale 
by it to the general public. In per-
forming such operations as the slaugh-
tering, curing, and smoking of meat 
and the rendering of fats for sale, the 
establishment is making or processing 
goods that it sells and is not per-
forming retail services for its cus-
tomers. Employees engaged in these 
activities in such an establishment, 
therefore, are not exempt under section 
13(a)(2) but may be exempt if the estab-
lishment meets the tests of a combina-
tion 13(a)(2)–13(a)(4) exemption in ac-
cordance with the principles stated in 
§ 779.343. As a general rule, such a meat 
market which slaughters its own live-
stock and sells its meat to the general 
public is a type of establishment which 
may be recognized as a retail establish-
ment in the industry within the mean-
ing of the 13(a)(4) exemption. Whether 
a particular establishment, however, is 
so recognized depends upon the facts of 
the case. It should be noted that where 
such slaughtering, curing or smoking 
is, for any reason, performed away 
from the premises of the establishment 
where the meat is sold, the employees 
engaged in such activities are not em-
ployees employed by a retail establish-
ment which ‘‘makes or processes at the 
retail establishment the goods that it 
sells’’ within the meaning of the 
13(a)(4) exemption and cannot, there-
fore, be exempt under that section. 

AUTOMOTIVE TIRE ESTABLISHMENTS 

§ 779.365 May qualify as exempt 
13(a)(2) or 13(a)(4) establishments. 

(a) An establishment engaged in the 
selling of tires, tubes, accessories and 
of repair services on tires may qualify 
as an exempt retail or service estab-
lishment under section 13(a)(2) of the 
Act if it meets all the requirements of 
that exemption. Similarly, an estab-
lishment engaged in retreading or re-
capping tires may qualify as an exempt 
establishment under section 13(a)(4) of 
the Act if it meets all the requirements 
of that exemption. 

(b)(1) In determining whether, under 
the 13(a)(2) exemption, 75 percent of the 
establishment’s sales are not made for 
resale and are recognized as retail sales 
in the industry, sales other than those 

described hereinafter in the subpara-
graphs of this paragraph may be so 
counted if they meet all the require-
ments for such classification as pre-
viously explained in this subpart. Not 
eligible for inclusion in the requisite 75 
percent are sales of goods that cannot 
be the subject of a retail sale because 
the goods are not of a ‘‘retailable’’ type 
or the sales of such goods lack the ‘‘re-
tail concept’’ (see § 779.321). Nor can 
sales for resale be counted toward the 
75 percent. For example, sales of tires, 
tubes, accessories or services to ga-
rages, service stations, repair shops, 
tire dealers and automobile dealers, to 
be sold or to be used in reconditioning 
vehicles for sale are sales for resale. 
Further, the sales of tires, tubes, acces-
sories and tire repair services, includ-
ing retreading and recapping, which 
are described in the following para-
graphs (b) (2) through (7), are not rec-
ognized as retail in the industry. 

(2) Sales made pursuant to a formal 
invitation to bid: Such sales are made 
under a procedure involving the 
issuance by the buyer of a formal invi-
tation to bid on certain merchandise 
for delivery in accordance with pre-
scribed terms and specifications. Sales 
to the Federal, State and local govern-
ments are typically made in this man-
ner. 

(3) Sales to ‘‘national accounts’’ as 
known in the trades; that is, sales 
where delivery is made by the local tire 
dealer under a centralized pricing ar-
rangement between the customer’s na-
tional office and the tire manufacturer; 
payment may be made either to the 
local dealer or direct to the tire manu-
facturer under a centralized billing ar-
rangement with the customer’s na-
tional office. 

(4) Sales to fleet accounts at whole-
sale prices: As used in this section, a 
‘‘fleet account’’ is a customer oper-
ating five or more automobiles or 
trucks for business purposes. Wholesale 
prices for tires, tubes, and accessories 
are prices equivalent to, or less than, 
those typically charged on sales for re-
sale. If the establishment makes no 
sales of passenger car tires for resale, 
the wholesale price of such tires will be 
taken to be the price typically charged 
in the area on sales of passenger car 
tires for resale. If the establishment 
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makes no sales of truck tires for resale, 
the wholesale price of such tires will be 
taken to be the price charged by the es-
tablishment on sales of truck tires to 
fleet accounts operating 10 or more 
commercial vehicles, or if the estab-
lishment makes no such sales, the 
wholesale price will be taken to be the 
price typically charged in the area on 
sales of truck tires to fleet accounts 
operating 10 or more commercial vehi-
cles. (See Wirtz v. Steepleton General 
Tire, 383 U.S. 190, 202, rehearing denied 
383 U.S. 963.) 

(5) Sales of a tire rental service on a 
mileage basis known in the trade as 
‘‘mileage contracts’’: This is a leasing 
arrangement under which a tire dealer 
agrees to provide and maintain tires or 
tubes for motor vehicles of a fleet ac-
count. 

(6) Sales of servicing and repair work 
performed under a fleet maintenance 
arrangement on tires for trucks and 
other automotive vehicles whereby the 
establishment undertakes to maintain 
the tires or tubes for a fleet account at 
a price below the prevailing retail 
price. 

(7) Sales, repair, recapping, or rental 
of truck or machinery tires suitable for 
use only on trucks or equipment of a 
specialized kind that cannot them-
selves be the subject of a retail sale be-
cause their lack of a concept of 
‘‘retailability’’ as previously explained 
precludes the recognition of their sale 
as ‘‘retail;’’ to any industry. 

§ 779.366 Recapping or retreading 
tires for sale. 

(a) Some automotive tire establish-
ments engage in recapping and retread-
ing work on tires which the establish-
ment expects to sell in their recondi-
tioned form. Such activities are not 
performed as a service for a customer 
but constitute manufacturing goods for 
sale. Employees performing such work 
may be exempt only if they are em-
ployed by an establishment which 
meets all the requirements of the 
13(a)(4) exemption. 

(b) For purposes of meeting the retail 
recognition requirement of section 
13(a)(4), an establishment engaged in 
retreading or recapping of tires which 
qualifies for exemption under section 
13(a)(2) is recognized as a retail estab-

lishment in the industry if not more 
than 50 percent of the annual dollar 
volume of its sales resulting from its 
retreading and recapping operations 
comes from the sale of tires retreaded 
and recapped for sale. 

COMMERCIAL STATIONERS 

§ 779.367 Commercial stationers may 
qualify as exempt 13(a)(2) establish-
ments. 

(a) A commercial stationer’s estab-
lishment may qualify as an exempt re-
tail or service establishment under sec-
tion 13(a)(2) of the Act if it meets all 
the requirements of that exemption. 
Where the establishment meets these 
requirements all employees employed 
by the establishment will be exempt, 
except any employees who are engaged 
in the making or processing of goods, 
such as printing and engraving. The 
commercial stationer ordinarily has a 
store on the street level located in the 
shopping section of the community 
where other stores are located and 
many people pass by. He has store 
clerks who sell over the counter to the 
consuming public and may have out-
side salesmen who sell to offices. He 
makes very few, if any, sales to other 
dealers for resale. He keeps in stock 
and displays the various items sold 
over the counter and by outside sales-
men. The number of items in stock 
typically ranges from 5,000 to 15,000. 
Primarily, items sold are stationery, 
pens, pencils, blotters, briefcases, cal-
endars, clocks, greeting cards, thumb-
tacks, typewriter ribbons, carbon 
paper, paper clips, ink, commercial en-
velopes and typewriter paper, filing 
supplies and similar items. In addition 
he may also sell filing cabinets, office 
desks and chairs, other items of office 
furniture and supplies and equipment 
generally, as well as standard and port-
able typewriters and certain other 
small office machines. 

(b) In determining whether, under 
the 13(a)(2) exemption, 75 percent of the 
establishment’s sales are recognized as 
retail sales, in the case of commercial 
stationery establishments which in 
general operate as described in 
§ 779.367(a), the sales made which are of 
‘‘Retailable’’ items and are not for re-
sale will be recognized as retail if they 
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meet the requirements for such classi-
fication as previously explained in this 
subpart. The following position is 
adopted for enforcement purposes: All 
sales other than for resale of sta-
tionery, office supplies and equipment, 
office furniture and office machinery 
commonly stocked by commercial 
stationers for sale to individual con-
sumers as well as businesses, including 
typewriters, adding machines, small 
duplicating machines, checkwriters, 
and the like, will be considered to be 
retail except for the sales set out 
below: 

(1) Sales made on a competitive bid 
basis. This term covers sales made pur-
suant to an invitation to bid, particu-
larly sales to Federal, State, and local 
governments; sales made in a like man-
ner to commercial and industrial con-
cerns and institutions are also in-
cluded. 

(2) Sales made pursuant to a require-
ments contract or other contractual 
arrangement involving the sale of a 
large quantity of goods over a period of 
time with a substantially lower price 
structure for the individual deliveries 
than would prevail for the usual sales 
of the quantities delivered. 

(3) Sales made at quantity discount 
of 30 percent or more from the price of 
the ordinary unit of sale. 

(4) Sales of school supplies to munici-
palities, boards of education, or schools 
in the same manner as the sales of 
school supply distributors. 

(5) Sales of job printing and engrav-
ing other than (i) sales of social print-
ing and engraving and (ii) sales of 
printing and engraving of business en-
velopes, letterheads, and calling cards. 

(6) Sales of specialized machinery 
and equipment. 

§ 779.368 Printing and engraving es-
tablishments not recognized as re-
tail. 

(a) An establishment which is en-
gaged in printing and engraving is not 
recognized as a retail establishment for 
purposes of section 13(a)(4). Therefore, 
employees of a stationery establish-
ment engaged in printing and/or en-
graving do not come within the exemp-
tion. This fact will not affect the ex-
emption under section 13(a)(2) of em-
ployees of stationery establishments 

who are not engaged in printing or en-
graving. 

(b) In a combined stationery and 
printing or engraving establishment 
there are employees who operate the 
machines in the printing or engraving 
department and there may be other 
employees who also perform work pri-
marily or exclusively for that depart-
ment. There are in addition various 
employees in such combined establish-
ments whose work relates to the sta-
tionery portion of the business but who 
also perform some work for the print-
ing department. For example, office 
workers may keep records of both the 
printing plant and stationery depart-
ment, maintenance workers may clean 
up in both departments; and ware-
housemen, messengers and stock clerks 
may handle material for both depart-
ments. In some establishments these 
workers spend relatively little time in 
the work of the printing department. 
As an enforcement policy an auxiliary 
employee will not be considered to be 
engaged in the making or processing of 
goods for purposes of the exemption 
under section 13(a)(2) in any workweek 
in which an insubstantial amount of 
his time (20 percent or less) is allocable 
to the clerical, messenger, or custodial 
work of the printing department. 

FUNERAL HOMES 

§ 779.369 Funeral home establishments 
may qualify as exempt 13(a)(2) es-
tablishments. 

(a) General. A funeral home establish-
ment may qualify as an exempt retail 
or service establishment under section 
13(a)(2) of the Act if it meets all the re-
quirements of that section. Where the 
establishment meets these require-
ments generally all employees em-
ployed by the establishment will be ex-
empt except any employees who per-
form any work in connection with bur-
ial insurance operations (see paragraph 
(b)) or who spend a substantial portion 
of their workweek in ambulance serv-
ice operations, as described in para-
graph (e) below. 

(b) Burial insurance operations. There 
is no retail concept applicable to the 
insurance business (see § 779.317). Burial 
associations which enter into burial in-
surance contracts are generally regu-
lated by the State and the regulations 
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governing such associations are in-
cluded in State statutes under Insur-
ance. The contracts issued are very 
similar in form and content to ordi-
nary life insurance policies. Income re-
ceived from such operations is non-
retail income and employees engaged 
in such work are not employed in work 
within the scope of the retail exemp-
tion (see § 779.308). 

(c) Accommodation items. Amounts 
paid to funeral homes to cover the cost 
of ‘‘accommodation’’ items are part of 
the gross receipts of the establishment 
and are included in its annual gross 
volume of sales made or business done. 
Such items may include goods or serv-
ices procured by the funeral home on 
behalf of the bereaved with or without 
profit but on its own credit or through 
cash payment by it, such as telegrams, 
long distance calls, newspaper notices, 
flowers, livery service, honoraria to 
participating personnel, transportation 
by common carrier, clothing for the de-
ceased, and transcripts of necessary 
forms. For the purposes of determining 
the applicability of the retail or serv-
ice establishment exemption, receipts 
of the funeral home in reimbursement 
for such services are considered derived 
from sales or services recognized as re-
tail in the industry. Cash advances 
made as a convenience to a bereaved 
family are not included in computing 
the gross volume of sales made of busi-
ness done when repaid. Of course, if in-
terest is charged it would be included 
in the gross volume of sales and non-
retail income. 

(d) Nonretail services. Calling for and 
preparing bodies and crematory service 
for other funeral homes, burial insur-
ance operations, and ambulance or liv-
ery transportation service (as distin-
guished from the use of ambulances or 
other vehicles as a necessary part of 
the undertaking, funeral, or burial 
services of the establishment), are 
some examples of a funeral home pro-
viding goods or services which will be 
‘‘resold’’ or which are not recognized as 
retail. 

(e) Ambulance service. The typical am-
bulance service establishment, engaged 
exclusively or nearly so in providing a 
specialized form of transportation for 
sick, injured, aged, or handicapped per-
sons, is a part or branch of the trans-

portation industry. Since there is no 
traditional retail concept in the trans-
portation industry, such ambulance 
service establishments cannot qualify 
for the section 13(a)(2) exemption (see 
§ 779.317). Income from the same typical 
ambulance services would be consid-
ered nonretail in applying the 25 per-
cent tolerance for nonretail income in 
a funeral home. If an establishment en-
gaged in a combination of funeral 
home and ambulance services meets all 
the tests for exemption under section 
13(a)(2), as applied to the combined 
sales of both types of services, those of 
its employees who are engaged in the 
funeral home’s activities and functions 
will be exempt as employees of a retail 
or service establishment. This exemp-
tion, however, does not apply to any 
employee regularly engaged in non-
exempt ambulance transportation ac-
tivities in any workweek when he de-
votes a substantial amount of his 
working time to such nonexempt work. 
More than 20 percent of the employee’s 
working time in the workweek will, for 
enforcement purposes, be considered 
substantial. 

(f) Out-of-State sales. An arrangement 
with a funeral home to embalm and 
ship human remains to a point outside 
the State for burial is not a sale within 
the State. The reverse situation where 
an out-of-State funeral director ships 
the remains to a funeral home to ar-
range for local interment also is not a 
sale within the State. 

(g) Work for more than one establish-
ment. Employees performing central of-
fice, supply, or warehouse functions for 
more than one funeral home establish-
ment are not within the exemption (see 
§ 779.310). However, where certain mor-
tuaries may operate more than one ex-
empt establishment and where employ-
ees such as embalmers employed by an 
exempt funeral home may be called 
upon in a given workweek to perform 
for another exempt establishment or 
establishments in the same enterprise 
work which is a part of the funeral 
home services sold by that establish-
ment or establishments to customers, 
such employees do not lose the exemp-
tion where at all times during the 
workweek the employee is employed by 
one or the other of such exempt estab-
lishments either inside or outside the 
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establishment in the activities within 
the scope of its own exempt business 
(see § 779.311(b)). In addition, where an 
establishment offering complete fu-
neral home services also has outlying 
chapels where only the funeral services 
of the deceased persons are conducted, 
employees of the main establishment 
who are otherwise exempt do not lose 
the exemption by virtue of the activi-
ties which they may perform in con-
nection with the funeral services held 
at the chapel. These activities are in 
such a case part of their employment 
by the exempt main establishment. 

CEMETERIES 

§ 779.370 Cemeteries may qualify as 
exempt 13(a)(2) establishments. 

(a) General. A cemetery may qualify 
as an exempt retail or service estab-
lishment under section 13(a)(2) of the 
Act if it meets all the requirements of 
that section, including the requirement 
that the retail or service establishment 
be open to the general public. So long 
as a cemetery is open to any persons of 
a particular religion rather than mere-
ly the members of a specific organiza-
tion or place of worship, it will be con-
sidered for enforcement purposes to be 
‘‘open to the general public.’’ 

(b) Annual dollar volume. As used in 
the Act, annual gross volume means 
the gross receipts from all the business 
activities of the establishment during a 
12-month period (see §§ 779.265 through 
779.269). Sums received from the fol-
lowing types of transactions are part of 
the annual gross volume of sales made 
or business done: 

(1) Sales of lots or plots. 
(2) Annual tax or assessment levied 

on lot owners, and 
(3) Gifts or bequests. 

Interest from any trust funds for per-
manent or current maintenance is also 
included in the annual gross volume of 
sales made or business done. The allo-
cation of the gross receipts to any 
trust funds or other accounts of the es-
tablishment does not affect the annual 
gross volume. 

(c) Nonretail sales or income. Sales of 
lots or plots to a burial society or a 
fraternal organization for the use of 
the members are sales for resale and as 
such may not be counted as part of the 

75 percent of annual dollar volume of 
sales of goods or services which is not 
for resale and recognized as retail in 
the industry under section 13(a)(2). 
Such sales are counted as part of the 
annual gross volume in the period in 
which the transaction between the 
cemetery and the burial society or fra-
ternal organization is completed. Any 
interest from trust funds or other in-
vestments also is not recognized as re-
tail receipts under section 13(a)(2). 

AUTOMOBILE, TRUCK AND FARM IMPLE-
MENT SALES AND SERVICES, AND 
TRAILER, BOAT AND AIRCRAFT SALES 

§ 779.371 Some automobile, truck, and 
farm implement establishments 
may qualify for exemption under 
section 13(a)(2). 

(a) General. The specific exemption 
from the provisions of sections 6 and 7 
of the Act that was provided in section 
13(a)(19) prior to the 1966 amendments 
for employees of a retail or service es-
tablishment which is primarily en-
gaged in the business of selling auto-
mobiles, trucks, or farm implements 
was repealed. However, some such es-
tablishments may qualify for exemp-
tion from both the minimum wage and 
overtime pay provisions of the Act 
under section 13(a)(2) as retail or serv-
ice establishments. These are estab-
lishments whose annual dollar volume 
is smaller than the amount specified in 
section 13(a)(2) or in section 3(s)(1) and 
which meet all the other requirements 
of section 13(a)(2) (see § 779.337). (Such 
establishments which do not qualify 
for exemption under section 13(a)(2) 
may have certain employees who are 
exempt only from the overtime pay 
provisions of the Act under section 
13(b)(10). Section 13(b)(10) is applicable 
not only to automobile, truck, and 
farm implement dealers but also to 
dealers in trailers, boats, and aircraft. 
The section 13(b)(10) exemption is dis-
cussed in § 779.372 below.) 

(b) Application of the 75-percent test. In 
determining whether, under the section 
13(a)(2) exemption, 75 percent of an 
automobile, truck, or farm implement 
establishment’s sales of goods or serv-
ices are not for resale and are recog-
nized as retail, the requirements for 
such classification, including the exist-
ence of a retail concept, as explained 
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previously in this subpart, and the spe-
cific applications in the industry of 
these requirements in accordance with 
the following principles, will govern 
the classification of sales made by such 
establishments. The sales of goods or 
services described in paragraph (c) of 
this section and in paragraphs (e)(1) 
through (5) of this section may not be 
counted toward the required 75 percent. 
Such sales do not qualify as retail be-
cause they either are for resale, are 
outside the retail concept, or have been 
determined to lack the requisite rec-
ognition as retail sales or services. 
Other sales of goods or services by the 
dealer can qualify if they meet the re-
quirements previously explained. 

(c) Nonretail automobile and truck sales 
and servicing. None of the following 
sales of automobiles, trucks, auto-
motive parts, accessories, servicing and 
repair work will be considered as re-
tail: 

(1) Sales for resale. For example, sales 
of new or used automobiles and trucks, 
tires, accessories or services, to service 
stations, repair shops and automobile 
or truck dealers, where these establish-
ments resell the various items or where 
they use them in repairing customers’ 
vehicles or in reconditioning used cars 
for resale, are sales for resale. (Note 
that a ‘‘sale’’ for purposes of the Act 
need not be for profit under section 
3(k) it includes any ‘‘exchange * * * or 
other disposition’’.) However, internal 
transfers of such items between depart-
ments within the dealer’s establish-
ment, such as transfers of parts from 
the parts department to the service de-
partment of an automobile dealer’s es-
tablishment, will not be considered 
sales for resale. Such transfers from 
one department to another will be dis-
regarded in computing the establish-
ment’s sales for determining the appli-
cability of this exemption. 

(2) Sales made pursuant to a formal in-
vitation to bid. Such sales are made 
under a procedure involving the 
issuance by the buyer of a formal invi-
tation to bid on certain merchandise 
for delivery in accordance with pre-
scribed terms and specifications. Sales 
to the Federal, State, and local govern-
ments are typically made in this man-
ner. 

(3) Fleet sales. Sales in a fleet quan-
tity for business purposes (a sale of five 
or more cars or trucks at a time, for 
example); and sales to fleet accounts as 
described in paragraphs (c)(3) (i) and 
(ii) of this section. (As here used, a 
‘‘fleet account’’ is a customer oper-
ating five or more automobiles or 
trucks for business purposes.) 

(i) Automobiles and trucks. Sales and 
term leases of automobiles and trucks 
to national fleet accounts as des-
ignated by the various automotive 
manufacturers, at fleet discounts, and 
sales and term leases to other fleet ac-
counts at discounts equivalent to those 
provided in sales to national fleet own-
ers are not recognized as retail. 

(ii) Automotive parts and accessories. 
Sales of parts and accessories to fleet 
accounts at wholesale prices are not 
recognized as retail. Wholesale prices 
are prices equivalent to, or less than, 
those typically charged on sales for re-
sale. 

(4) Sales and term leases of special-
ized heavy motor vehicles or bodies 
(16,000 pounds and over gross vehicle 
weight) and of tires, parts, and acces-
sories designed for use on such special-
ized equipment. The following is a par-
tial list illustrating the types of items 
of equipment not considered to qualify 
as subjects of retail sale: 

(i) Single unit trucks, including: 

Armored (money carrying). 
Buses (integral). 
Coal. 
Drilling. 
Dump. 
Hook and ladder (fire department). 
Chemical wagons (fire department). 
Garbage. 
Mixer. 
Refrigerator. 
Special public utility. 
Steel haulers. 
Street-cleaning. 
Tank. 
Wrecker. 

(ii) Full trailers and semitrailers 
(tractors and semitrailer and truck and 
trailer combinations), including: 

Auto carrier. 
Coal. 
Dump. 
Garbage. 
House carrier. 
Low bed carry all. 
Pole (lumber). 
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Refrigerator. 
Tank. 
Van. 

(5) Sales of servicing and repair work 
peculiar to the servicing and repair of 
specialized vehicles referred to in para-
graph (c)(4) of this section, or per-
formed under a fleet maintenance ar-
rangement on trucks and other auto-
motive vehicles whereby the establish-
ment undertakes to maintain a cus-
tomer’s fleet at a price below the pre-
vailing retail prices. 

(6) Sales to motor carriers of serv-
ices, fuel, equipment, or other goods or 
facilities by establishments commonly 
referred to as truck stops. Such estab-
lishments, which are physically laid 
out and specially equipped to meet the 
highway needs of the motor transpor-
tation industry, offer a variety of serv-
ices to truckers on a ‘‘one-stop’’ basis, 
and provide services principally to 
motor carriers and their crews. They 
are an integral part of the interstate 
transportation industry and are not 
within the traditional retail establish-
ments (see paragraphs (c) (4) and (5) of 
this section). 

(7) Sales of diesel fuel (and LP gas) 
for use as truck or bus fuel and the re-
pair and servicing of trucks and buses 
used in over-the-road commercial 
transportation (including parts and ac-
cessories for such vehicles) are special-
ized goods and services ‘‘which can 
never be sold at retail * * * whatever 
the terms of the sale.’’ (Idaho Sheet 
Metal Works, Inc. v. Wirtz, 383 U.S. 190, 
202, rehearing denied 383 U.S. 963; Wirtz 
v. Steepleton General Tire Company, Inc., 
383 U.S. 190, 202, rehearing denied 383 
U.S. 963.) Sales of these items are non-
retail whether made by truck stops or 
other establishments (see paragraphs 
(c) (4) and (5) of this section). 

(d) Nonspecialized truck parts, acces-
sories and services. Sales of parts and 
accessories which are of the type used 
by small trucks engaged in local trans-
portation or by farm vehicles and are 
not nonretail under paragraph (c)(6) of 
this section will be tested under para-
graphs (b) and (c)(3) (ii) of this section, 
even when made on occasion for use in 
larger vehicles. Likewise, repairs and 
servicing of a minor nature (such as 
tire repair, battery recharging, clean-
ing of fuel lines, or minor electrical re-

wiring) performed on any type vehicle 
will be considered retail in nature un-
less nonretail under paragraph (c)(6) of 
this section or unless a fleet mainte-
nance arrangement as in paragraph 
(c)(5) of this section is present. 

(e) Farm implement sales. Sales of farm 
machinery, such as equipment nec-
essary for plowing, planting, thinning, 
weeding, fertilizing, irrigating, and 
harvesting of crops, and raising of live-
stock on the farm, and the repair work 
thereon, will be considered as retail 
(whether sold to farmers or non-
farmers) when they satisfy the tests re-
ferred to in paragraph (b) of this sec-
tion. The following, which fail to sat-
isfy these tests, must be classified as 
nonretail: 

(1) Sales for resale. For example, sales 
of new or used machinery, parts, acces-
sories or services to service stations, 
repair shops and other dealers, where 
these establishments resell these items 
or where they use them in repairing 
customers’ farm implements or in re-
conditioning used farm implements for 
resale, are sales for resale. However, 
this does not apply to internal trans-
fers of such items between departments 
within the dealer’s establishment. 
Transfers of parts from the parts de-
partment to the service department of 
a farm implement dealer’s establish-
ment will not be considered sales for 
resale, and will be disregarded in com-
puting the establishment’s sales for de-
termining the applicability of the sec-
tion 13(a)(2) exemption. 

(2) Sales made pursuant to formal invi-
tation to bid. Such sales are made under 
a procedure involving the issuance by 
the buyer of a formal invitation to bid 
on certain merchandise for delivery in 
accordance with prescribed terms and 
specifications. Sales to Federal, State 
and local governments are typically 
made in this manner. 

(3) Sales of specialized equipment not 
ordinarily used by farmers, such as: 

Bulldozers. 
Scrapers. 
Land levelers. 
Graders. 
Cotton ginning machinery. 
Canning and packing equipment. 

(4) Sales of junk. 
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(5) Sales of machinery or equipment 
which are sold ‘‘installed’’, where the in-
stallation involves construction work. In-
stallations which require extensive 
planning, labor and use of specialized 
equipment ordinarily constitute con-
struction work. In such cases the cost 
of installation ordinarily is substantial 
in relation to the cost of the goods in-
stalled. 

(f) Quantity sales to farmers. It should 
be noted that the concept of fleet sales 
discussed in paragraphs (c)(3) and (5) of 
this section is not applied to sales to 
farmers, even though the farmer uses 
five or more vehicles on his farm. 

(g) Particular activities which lack a re-
tail concept. Any receipts derived from 
warehousing, construction, including 
water well drilling, or manufacturing 
activities performed by the auto-
mobile, truck, or farm implement deal-
er are not receipts from retail sales. 
These activities and the manufacturing 
of farm implements are not retail ac-
tivities. 

[35 FR 5856, Apr. 9, 1970, as amended at 76 FR 
18858, Apr. 5, 2011] 

§ 779.372 Nonmanufacturing establish-
ments with certain exempt employ-
ees under section 13(b)(10). 

(a) General. A specific exemption 
from only the overtime pay provisions 
of section 7 of the Act is provided in 
section 13(b)(10) for certain employees 
of nonmanufacturing establishments 
engaged in the business of selling auto-
mobiles, trucks, farm implements, 
trailers, boats, or aircraft. Section 
13(b)(10)(A) states that the provisions 
of section 7 shall not apply with re-
spect to ‘‘any salesman, partsman, or 
mechanic primarily engaged in selling 
or servicing automobiles, trucks, or 
farm implements, if he is employed by 
a nonmanufacturing establishment pri-
marily engaged in the business of sell-
ing such vehicles or implements to ul-
timate purchasers.’’ Section 
13(b)(10)(B) states that the provisions 
of section 7 shall not apply with re-
spect to ‘‘any salesman primarily en-
gaged in selling trailers, boats, or air-
craft, if he is employed by a nonmanu-
facturing establishment primarily en-
gaged in the business of selling trail-
ers, boats, or aircraft to ultimate pur-
chasers.’’ This exemption will apply ir-

respective of the annual dollar volume 
of sales of the establishment or of the 
enterprise of which it is a part. 

(b) Character of establishment and em-
ployees exempted. (1) An establishment 
will qualify for this exemption if the 
following two tests are met: 

(i) The establishment must not be en-
gaged in manufacturing; and 

(ii) The establishment must be pri-
marily engaged in the business of sell-
ing automobiles, trucks, or farm imple-
ments to the ultimate purchaser for 
section 13(b)(10)(A) to apply. If these 
tests are met by an establishment the 
exemption will be available for sales-
men, partsmen and mechanics, em-
ployed by the establishment, who are 
primarily engaged during the work 
week in the selling or servicing of the 
named items. Likewise, the establish-
ment must be primarily engaged in the 
business of selling trailers, boats, or 
aircraft to the ultimate purchaser for 
the section 13(b)(10)(B) exemption to be 
available for salesmen employed by the 
establishment who are primarily en-
gaged during the work week in selling 
these named items. An explanation of 
the term ‘‘employed by’’ is contained 
in §§ 779.307 through 779.311. The exemp-
tion is intended to apply to employ-
ment by such an establishment of the 
specified categories of employees even 
if they work in physically separate 
buildings or areas, or even if, though 
working in the principal building of the 
dealership, their work relates to the 
work of physically separate buildings 
or areas, so long as they are employed 
in a department which is functionally 
operated as part of the dealership. 

(2) This exemption, unlike the former 
exemption in section 13(a)(19) of the 
Act prior to the 1966 amendments, is 
not limited to dealerships that qualify 
as retail or service establishments nor 
is it limited to establishments selling 
automobiles, trucks, and farm imple-
ments, but also includes dealers in 
trailers, boats, and aircraft. 

(c) Salesman, partsman, or mechanic. 
(1) As used in section 13(b)(10)(A), a 
salesman is an employee who is em-
ployed for the purpose of and is pri-
marily engaged in making sales or ob-
taining orders or contracts for sale of 
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the automobiles, trucks, or farm im-
plements that the establishment is pri-
marily engaged in selling. As used in 
section 13(b)(10)(B), a salesman is an 
employee who is employed for the pur-
pose of and is primarily engaged in 
making sales or obtaining orders or 
contracts for sale of trailers, boats, or 
aircraft that the establishment is pri-
marily engaged in selling. Work per-
formed incidental to and in conjunc-
tion with the employee’s own sales or 
solicitations, including incidental de-
liveries and collections, is regarded as 
within the exemption. 

(2) As used in section 13(b)(10)(A), a 
partsman is any employee employed 
for the purpose of and primarily en-
gaged in requisitioning, stocking, and 
dispensing parts. 

(3) As used in section 13(b)(10)(A), a 
mechanic is any employee primarily 
engaged in doing mechanical work 
(such as get ready mechanics, auto-
motive, truck, or farm implement me-
chanics, used car reconditioning me-
chanics, and wrecker mechanics) in the 
servicing of an automobile, truck or 
farm implement for its use and oper-
ation as such. This includes mechan-
ical work required for safe operation, 
as an automobile, truck, or farm imple-
ment. The term does not include em-
ployees primarily performing such non-
mechanical work as washing, cleaning, 
painting, polishing, tire changing, in-
stalling seat covers, dispatching, lubri-
cating, or other nonmechanical work. 
Wrecker mechanic means a service de-
partment mechanic who goes out on a 
tow or wrecking truck to perform me-
chanical servicing or repairing of a 
customer’s vehicle away from the shop, 
or to bring the vehicle back to the shop 
for repair service. A tow or wrecker 
truck driver or helper who primarily 
performs nonmechanical repair work is 
not exempt. 

(d) Primarily engaged. As used in sec-
tion 13(b)(10), primarily engaged means 
the major part or over 50 percent of the 
salesman’s, partsman’s, or mechanic’s 
time must be spent in selling or serv-
icing the enumerated vehicles. As ap-
plied to the establishment, primarily 
engaged means that over half of the es-
tablishments annual dollar volume of 

sales made or business done must come 
from sales of the enumerated vehicles. 

[35 FR 5856, Apr. 9, 1970, as amended at 38 FR 
7549, Mar. 23, 1973; 76 FR 18858, Apr. 5, 2011] 

OTHER ESTABLISHMENTS FOR WHICH 
SPECIAL EXCEPTIONS OR EXEMPTIONS 
ARE PROVIDED 

§ 779.381 Establishments within spe-
cial exceptions or exemptions. 

(a) As stated in § 779.338, the special 
exceptions provided in the 1961 amend-
ments for hotels, motels, restaurants, 
hospitals, institutions for the sick, the 
aged, the mentally ill or defective, and 
schools for physically or mentally 
handicapped or gifted children have 
been removed. Seasonally operated 
amusement or recreational establish-
ments and motion picture theaters also 
no longer are specifically exempt under 
section 13(a)(2), but have specific ex-
emptions set out for them in sections 
13(a)(3) and 13(a)(9) of the Act as 
amended in 1966. 

(b) Hotels, motels, and restaurants 
continue to be eligible for exemption 
under section 13(a)(2), but must meet 
all the requirements of that section for 
exemption in the same manner as other 
retail or service establishments. How-
ever, a special overtime exemption is 
provided for such establishments, re-
gardless of size, in the first part of sec-
tion 13(b)(8). Hospitals, residential care 
establishments, and schools for phys-
ically or mentally handicapped or gift-
ed children are specifically excluded by 
the Act from consideration for exemp-
tion under section 13(a)(2); however, 
residential care establishments are ex-
empt from the overtime pay require-
ments of the Act under the second part 
of section 13(b)(8) as long as overtime 
premium of not less than one and one- 
half times the employee’s regular rate 
of pay is paid to him for time worked 
in excess of 48 hours in the workweek. 
In addition, section 7(j) of the amended 
Act provides a special overtime ar-
rangement for hospital employees 
whereby overtime pay is due an em-
ployee after 8 hours in a day or 80 
hours in a 14-day work period rather 
than on the basis of the 7-day work-
week as is normally required by the 
Act. This provision, though, requires 
an agreement or understanding on the 
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part of both the employer and the em-
ployee prior to the performance of the 
work. See § 778.601 of this chapter. 

(c) The amendments of 1966 also re-
pealed the exemption from both the 
minimum wage and overtime pay pro-
visions which was in the Act for cer-
tain food service employees employed 
by retail or service establishments that 
were not exempt under section 13(a)(2). 
This exemption (formerly found in sec-
tion 13(a)(20) is now an exemption from 
the overtime provisions only and is set 
out in section 13(b)(18). Those estab-
lishments now excluded by the Act 
from consideration for exemption 
under section 13(a)(2) (hospitals, resi-
dential care establishments, etc.) may 
utilize this exemption where they meet 
the Act’s definition of retail or service 
establishment in the last sentence of 
section 13(a)(2) and the conditions set 
out in section 13(b)(18). Likewise, the 
special exemption for any employee of 
a retail or service establishment pri-
marily engaged in the business of sell-
ing automobiles, trucks, or farm imple-
ments was repealed by the 1966 amend-
ments. In its stead the overtime ex-
emption set out in section 13(b)(10) and 
previously discussed in § 779.372 was 
provided for certain employees of any 
nonmanufacturing establishment pri-
marily engaged in the business of sell-
ing automobiles, trailers, trucks, farm 
implements, or aircraft to the ultimate 
consumer. 

(d) A special exemption from the 
overtime pay requirements is also in-
cluded in the amended Act for bowling 
establishments which do not meet the 
tests under section 13(a)(2) for exemp-
tion as a retail or service establish-
ment. Section 13(b)(19) states that the 
overtime pay requirements of the Act 
shall not apply with respect to ‘‘any 
employee of a bowling establishment if 
such employee receives compensation 
for employment in excess of 48 hours in 
any workweek at a rate not less than 
one and one-half times the regular rate 
at which he is employed.’’ Unlike the 
overtime pay exemption in section 
13(b)(18), this exemption is not depend-
ent upon the establishment meeting 
the definition of retail or service estab-
lishment. 

HOTELS AND MOTELS 

§ 779.382 May qualify as exempt 
13(a)(2) establishments. 

A hotel or motel establishment may 
qualify as an exempt retail or service 
establishment under section 13(a)(2) of 
the Act. However, the establishment 
must meet all of the requirements of 
section 13(a)(2) (see § 779.337). In deter-
mining whether an establishment is a 
retail or service establishment within 
the meaning of section 13(a)(2) the dol-
lar volume received from the leasing or 
rental of space to other than transient 
members of the general public cannot 
be counted as derived from retail sales 
of goods or services. Therefore, receipts 
from tenants who are not transient 
guests (see § 779.383(c)) must be in-
cluded in the 25 percent tolerance pro-
vided for sales for resale or sales not 
recognized as retail. 

§ 779.383 ‘‘Hotel’’ and ‘‘motel’’ exemp-
tions under section 13(b)(8). 

(a) General. A hotel or motel estab-
lishment may qualify for exemption 
from the Act’s overtime pay require-
ments, even if it is in an enterprise de-
scribed in section 3(s) and is not ex-
empt under section 13(a)(2) because it 
exceeds the monetary test for exemp-
tion under that section. The first part 
of section 13(b)(8) provides that the 
overtime provisions of section 7 of the 
Act shall not apply with respect to 
‘‘any employee employed by an estab-
lishment which is a hotel, motel * * *.’’ 
The 13(b)(8) exemption is applicable ir-
respective of the annual dollar volume 
of sales of a hotel or motel establish-
ment or of the enterprise of which it is 
a part. 

(b) Definition of ‘‘hotel’’. The term 
hotel as used in section 13(b)(8) means 
an establishment known to the public 
as a hotel, which is primarily engaged 
in providing lodging or lodging and 
meals for the general public. Included 
are hotels operated by membership or-
ganizations and open to the general 
public and apartment hotels which pro-
vide accommodations for transients. 
However, an establishment whose in-
come is primarily from providing a per-
manent place of residence or from pro-
viding residential facilities complete 
with bedrooms and kitchen for leased 
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periods longer than 3 months would not 
be considered a hotel within the mean-
ing of the Act. An apartment or resi-
dential hotel is not considered a hotel 
for purposes of section 13(b)(8) unless 
more than half of its annual dollar vol-
ume is derived from providing tran-
sient guests representative of the gen-
eral public with lodging or lodging and 
meals. (See paragraph (c) of this sec-
tion.) Establishments in which lodging 
accommodations are not available to 
the public are not included. Also ex-
cluded from the category of hotels are 
rooming and boarding houses, and pri-
vate residences commonly known as 
tourist homes. Resort or other hotels 
even if they operate seasonally are re-
garded as hotel. (See Cong. Rec., Au-
gust 25, 1966, pages 19729–19732; Cong 
Rec., August 26, 1966, pages 19907–19911.) 

(c) ‘‘Transient guests’’. In determining 
who are ‘‘transient guests’’ within the 
meaning of § 779.382 and paragraph (b) 
of this section, as a general rule the 
Department of Labor would consider as 
transient a guest who is free to come 
and go as he pleases and who does not 
sojourn in the establishment for a spec-
ified time or permanently. A transient 
is one who is entertained from day to 
day without any express contract or 
lease and whose stay is indefinite al-
though to suit his convenience it may 
extend for several weeks or a season. 

(d) Definition of ‘‘motel’’. The term 
motel as used in section 13(b)(8) means 
an establishment which provides serv-
ices similar to that of a ‘‘hotel’’ de-
scribed in paragraph (b) of this section, 
but which caters mostly to the motor-
ing public, providing it with motor car 
parking facilities either adjacent to 
the room or cabin rented or at some 
other easily accessible place. Included 
in the term ‘‘motel’’ are those estab-
lishments known to the public as 
motor hotels, motor lodges, motor 
courts, motor inns, tourist courts, 
tourist lodges and the like. 

(e) Hotel and motel establishments en-
gaged in other activities. The primary 
function of a hotel or motel is to pro-
vide lodging facilities to the public. In 
addition, most hotels or motels provide 
food for their guests and many sell al-
coholic beverages. These establish-
ments also may engage in some minor 
revenue producing activities; such as, 

the operation of valet services offering 
cleaning and laundering service for the 
garments of their guests, news stands, 
hobby shops, the renting out of their 
public rooms for meetings, lectures, 
dances, trade exhibits and weddings. 
The exception provided for ‘‘hotels’’ 
and ‘‘motels’’ in section 13(b)(8) will 
not be defeated simply because a 
‘‘hotel’’ or a ‘‘motel’’ engages in all or 
some of these activities, if it is pri-
marily engaged in providing lodging fa-
cilities, food and drink to the public. 

MOTION PICTURE THEATERS 

§ 779.384 May qualify as exempt estab-
lishments. 

Section 13(a)(9) of the Act as amend-
ed in 1966 exempts from the minimum 
wage and overtime pay requirements 
‘‘any employee employed by an estab-
lishment which is a motion picture 
theater.’’ This exemption will be appli-
cable irrespective of the annual dollar 
volume of sales of such establishment 
or of the enterprise of which it is a 
part. A motion picture theater may 
also qualify as an exempt retail or 
service establishment under section 
13(a)(2) of the Act if the establishment 
meets all requirements of the exemp-
tion, discussed above in §§ 779.337 to 
779.341. The term ‘‘motion picture the-
ater’’ as used in section 13(a)(9) means 
a commercially operated theater pri-
marily engaged in the exhibition of 
motion pictures with or without vaude-
ville presentations. It includes ‘‘drive- 
in motion picture theaters’’ commonly 
known as ‘‘open air’’ or ‘‘drive-in’’ the-
aters, but does not include such inci-
dental exhibition of motion pictures as 
those offered to passengers on aircraft. 
‘‘Legitimate theaters’’ primarily en-
gaged in exhibiting stage productions 
are not ‘‘motion picture theaters.’’ 

SEASONAL AMUSEMENT OR 
RECREATIONAL ESTABLISHMENTS 

§ 779.385 May qualify as exempt estab-
lishments. 

An amusement or recreational estab-
lishment operating on a seasonal basis 
may qualify as an exempt establish-
ment under section 13(a)(3) of the Act, 
added by the 1966 amendments, even if 
it does not meet all the requirements 
of the 13(a)(2) exemption. Section 
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13(a)(3) exempts from the minimum 
wage and overtime pay requirements of 
the Act ‘‘any employee employed by an 
establishment which is an amusement 
or recreational establishment, if (a) it 
does not operate for more than seven 
months in any calendar year or (b) dur-
ing the preceding calendar year, its av-
erage receipts for any 6 months of the 
year were not more than 331⁄3 
percentum of its average receipts for 
the other 6 months of such year’’. 
‘‘Amusement or recreational establish-
ments’’ as used in section 13(a)(3) are 
establishments frequented by the pub-
lic for its amusement or recreation and 
which are open for 7 months or less a 
year or which meet the seasonal re-
ceipts test provided in clause (B) of the 
exemption. Typical examples of such 
are the concessionaires at amusement 
parks and beaches. (S. Rept. 145, 87th 
Cong., first session, p. 28; H. Rept. 75, 
87th Cong., 1st Sess., p. 10.) 

RESTAURANTS AND ESTABLISHMENTS 
PROVIDING FOOD AND BEVERAGE 
SERVICE 

§ 779.386 Restaurants may qualify as 
exempt 13(a)(2) establishments. 

(a) A restaurant may qualify as an 
exempt retail or service establishment 
under section 13(a)(2) of the Act. How-
ever, the establishment must meet all 
of the requirements of section 13(a)(2) 
(see § 779.337). It should be noted that a 
separate exemption from the overtime 
pay provisions of the Act only is pro-
vided in section 13(b)(18) for certain 
food service employees employed by es-
tablishments other than restaurants if 
the establishment meets the definition 
of a retail or service establishment as 
defined in the last sentence of section 
13(a)(2). Privately owned and operated 
restaurants conducted as separate and 
independent business establishments in 
industrial plants, office buildings, gov-
ernment installations, hospitals, or 
colleges, such as were involved in 
McComb v. Factory Stores, 81 F. Supp. 
403 (N.D. Ohio) continue to be exempt 
under section 13(a)(2) where the tests of 
the exemption are met (S. Rept. 145, 
87th Cong., first session, p. 28; H. Rept. 
75, 87th Cong., first session, p. 10). How-
ever, they would not be met if the food 
service is carried on as an activity of 

the larger, nonretail establishment in 
which the facility is located and there 
is no independent, separate and dis-
tinct place of business offering the res-
taurant service to individual customers 
from the general public, who purchase 
the meals selected by them directly 
from the establishment which serves 
them. An establishment serving meals 
to individuals, pursuant to a contract 
with an organization or person paying 
for such meals because the latter has 
assumed a contractual obligation to 
furnish them to the individuals con-
cerned, is selling to such organization 
or firm, and the sales are for resale 
within the meaning of section 13(a)(2). 
See also § 779.387. 

§ 779.387 ‘‘Restaurant’’ exemption 
under section 13(b) (8). 

(a) As amended in 1966, the Act, in 
section 13(b) (8), exempts from its over-
time pay provisions ‘‘any employee 
employed by an establishment which is 
a * * * restaurant’’. The term res-
taurant as used in section 13(b)(8) of the 
Act means an establishment which is 
primarily engaged in selling and serv-
ing to purchasers at retail prepared 
food and beverages for immediate con-
sumption on the premises. This in-
cludes such establishments commonly 
known as lunch counters, refreshment 
stands, cafes, cafeterias, coffee shops, 
diners, dining rooms, lunch rooms, or 
tea rooms. The term ‘‘restaurant’’ does 
not include drinking establishments, 
such as bars or cocktail lounges, whose 
sales of alcoholic beverages exceed the 
receipts from sales of prepared foods 
and nonalcoholic beverages. Certain 
food or beverage service employees of 
establishments such as bars and cock-
tail lounges, however, may be exempt 
under section 13(b)(18). 

(b) Not all places where food is served 
for immediate consumption on the 
premises are ‘‘restaurant’’ establish-
ments within the meaning of section 
13(b)(8). Such service is sometimes pro-
vided as an incidental activity of an es-
tablishment of another kind, rather 
than by an establishment possessing 
the physical and functional character-
istics of a separate place of business 
engaged in restaurant operations. In 



557 

Wage and Hour Division, Labor § 779.388 

such event, the establishment pro-
viding the meal service is not an estab-
lishment ‘‘which is’’ a restaurant as 
section 13(b)(8) requires for exemption. 
Further, not every place which serves 
meals, even if it should qualify as a 
separate food service establishment, 
possesses the characteristics of a ‘‘res-
taurant.’’ The meals served by res-
taurants are characteristically priced, 
offered, ordered, and served for con-
sumption by and paid for by the cus-
tomer on an individual meal basis. A 
restaurant functions principally, and 
not merely incidentally, to meet the 
immediate needs and desires of the in-
dividual customer for refreshment at 
the particular time that he visits the 
establishment for the purpose. A sepa-
rate transaction to accommodate these 
needs and desires takes place on the oc-
casion of each such visit. A ‘‘res-
taurant’’, therefore, is to be distin-
guished from an establishment offering 
meal service on a boarding or term 
basis or providing such service only as 
an incident to the operation of an en-
terprise of another kind and primarily 
to meet institutional needs for con-
tinuing meal service to persons whose 
continued presence is required for such 
operation. Accordingly, a boarding 
house is not a ‘‘restaurant’’ within the 
meaning of section 13(b)(8), nor are the 
dining facilities of a boarding school, 
college or university which serve its 
students and faculty, nor are the 
luncheon facilities provided for private 
and public day school students, nor are 
other institutional food service facili-
ties providing long-term meal service 
to stable groups of individuals as an in-
cident to institutional operations in a 
manner wholly dissimilar to the typ-
ical transactions between a restaurant 
and its customers. 

§ 779.388 Exemption provided for food 
or beverage service employees. 

(a) A special exemption is provided in 
section 13(b)(18) of the Act for certain 
food or beverage service employees of 
retail or service establishments. This 
section excludes from the overtime pay 
provisions in section 7 of the Act, ‘‘any 
employee of a retail or service estab-
lishment who is employed primarily in 
connection with the preparation or of-
fering of food or beverages for human 

consumption, either on the premises, 
or by such services as catering, ban-
quet, box lunch, or curb or counter 
service, to the public, to employees, or 
to members or guests of members of 
clubs.’’ This is an employee exemption, 
intended to apply to employees en-
gaged in the named activities for such 
establishments as ‘‘drug stores, depart-
ment stores, bowling alleys, and the 
like.’’ (S. Rept. No. 1487, 89th Cong., 
second session, p. 32.) 

(b) The 13(b)(18) exemption will apply 
only if the following two tests are met: 

(1) The employee must be an em-
ployee of a retail or service establish-
ment (as defined in section 13(a)(2) of 
the Act); and 

(2) The employee must be employed 
primarily in connection with the speci-
fied food or beverage service activities. 
If both of the above criteria are met, 
the employee is exempt from the over-
time pay provisions of the Act. 

(c) The establishment by which the 
employee is employed must be a ‘‘re-
tail or service establishment.’’ This 
term is defined in section 13(a)(2) of the 
Act and the definition is quoted in 
§ 779.24; the application of the defini-
tion is considered at length earlier in 
this subpart. In accordance with this 
definition, the establishment will be a 
‘‘retail or service establishment’’ for 
purposes of section 13(b) (18) if 75 per-
cent or more of the establishment’s an-
nual dollar volume of sales of goods or 
services (or of both) is not for resale 
and is recognized as retail sales or 
services in the particular industry. 

(d) If the establishment comes within 
the above definition it is immaterial 
that the establishment is in an enter-
prise or part of an enterprise described 
in section 3(s). Thus section 13(b)(18) 
will be applicable regardless of the an-
nual dollar volume of sales of the es-
tablishment or of the enterprise of 
which it is a part. It should also be 
noted that it is not required that the 
establishment make more than 50 per-
cent of its annual dollar volume of 
sales within the State in which it is lo-
cated. The establishment by which the 
employee is employed, provided it 
qualifies as a ‘‘retail or service estab-
lishment,’’ may be a drug store, depart-
ment store, cocktail lounge, night 
club, and the like. 
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(e) This exemption does not apply to 
employees of the ordinary bakery or 
grocery store who handle, prepare or 
sell food or beverages for human con-
sumption since such food or beverages 
are not prepared or offered for con-
sumption ‘‘on the premises, or by such 
services as catering, banquet, box 
lunch, or curb or counter service 
* * *.’’ 

(f) If the establishment by which the 
employee is employed is a ‘‘retail or 
service establishment,’’ as explained 
above, he will be exempt under section 
13(b)(18) provided he is employed pri-
marily in connection with the prepara-
tion or offering of food or beverages for 
human consumption either on the 
premises, or by such services as cater-
ing, banquet, box lunch, or curb or 
counter service, to the public, to em-
ployees, or to members or guests of 
members of clubs. An employee em-
ployed in the actual preparation or 
serving of the food or beverages or in 
activities closely related and directly 
essential to the preparation and serv-
ing will be regarded as engaged in the 
described activities. The exemption, 
therefore, extends not only to employ-
ees actually cooking, packaging or 
serving food or beverages, but also to 
employees such as cashiers, hostesses, 
dishwashers, busboys, and cleanup 
men. Also, where the food or beverages 
are served away from the establish-
ment, the exemption extends to em-
ployees of the retail or service estab-
lishment who make ready the serving 
place, serve the food, clean up, and 
transport the equipment, food and bev-
erages to and from the serving place. 

(g) For the exemption to apply, the 
employee must be engaged ‘‘primarily’’ 
in performing the described activities. 
A sales clerk in a drug store, depart-
ment store or other establishment, who 
as an incident to his other duties, occa-
sionally prepares or otherwise handles 
food or beverages for human consump-
tion on the premises will not come 
within the scope of this exemption. The 
exemption is intended for employees 
who devote all or most of their time to 
the described food or beverage service 
activities. For administrative purposes 
this exemption will not be considered 
defeated for an employee in any work-
week in which he devotes more than 

one-half of his time worked to such ac-
tivities. 

Subpart E—Provisions Relating to 
Certain Employees of Retail or 
Service Establishments 

GENERAL PRINCIPLES 

§ 779.400 Purpose of subpart. 

The 1966 amendments to the Act 
changed certain existing provisions and 
added other provisions pertaining to 
exemptions from the requirements of 
sections 6 and 7 with respect to certain 
employees. This subpart deals with 
those exemptions provisions of interest 
to retail or service enterprises or es-
tablishments. 

EXECUTIVE, ADMINISTRATIVE, AND PRO-
FESSIONAL EMPLOYEES AND OUTSIDE 
SALESMEN 

§ 779.401 Statutory provision. 

Section 13(a)(1) of the Act provides 
that the provisions of sections 6 and 7 
shall not apply with respect to: 

Any employee employed in a bona fide ex-
ecutive, administrative, or professional ca-
pacity (including any employee employed in 
the capacity of academic administrative per-
sonnel or teacher in elementary or secondary 
schools), or in the capacity of outside sales-
man (as such terms are defined and delim-
ited from time to time by regulations of the 
Secretary, subject to the provisions of the 
Administrative Procedure Act, except that 
an employee of a retail or service establish-
ment shall not be excluded from the defini-
tion of employee employed in a bona fide ex-
ecutive or administrative capacity because 
of the number of hours in his workweek 
which he devotes to activities not directly or 
closely related to the performance of execu-
tive or administrative activities, if less than 
40 per centum of his hours worked in the 
workweek are devoted to such activities). 

§ 779.402 ‘‘Executive’’ and ‘‘administra-
tive’’ employees defined. 

The terms ‘‘executive’’ and ‘‘admin-
istrative’’ as used in section 13(a)(1) of 
the Act are defined and delimited in 
subpart A of part 541 of this chapter 
and explained in subpart B of that part. 
These regulations are applicable under 
the amended section 13(a)(1) in deter-
mining which employees are bona fide 
executive or administrative employees. 
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The clause that is enclosed in paren-
theses in section 13(a)(1) and which 
reads ‘‘including any employee em-
ployed in the capacity of academic ad-
ministrative personnel for teacher in 
elementary or secondary schools’’ was 
added by the 1966 amendments to the 
Act. This clause will not have any af-
fect in the application of the regula-
tions to retail or service establish-
ments. The Act and the regulations 
point out the fact that an executive or 
administrative employee of a retail or 
service establishment may devote up to 
40 percent of his hours worked in a 
workweek to activities which are not 
directly and closely related to the per-
formance of executive or administra-
tive activities and still qualify as a 
bona fide executive or administrative 
employee. However, in other types of 
establishments such a tolerance is lim-
ited to 20 percent, except where special 
provisions are made in part 541 of this 
chapter. 

§ 779.403 Administrative and executive 
employees in covered enterprises 
employed in other than retail or 
service establishments. 

The up-to-40 percent tolerance for 
nonexecutive or nonadministrative du-
ties discussed in the preceding section, 
does not apply to executive or adminis-
trative employees of an establishment 
other than a ‘‘retail or service estab-
lishment.’’ For example, an executive 
or administrative employee of a cen-
tral office or a central warehouse of a 
chain store system is not an employee 
of a ‘‘retail or service establishment,’’ 
and therefore must still devote not 
more than 20 percent of his hours 
worked in a workweek to activities 
which are not directly and closely re-
lated to the performance of executive 
or administrative duties in order to 
qualify as a bona fide executive or ad-
ministrative employee under section 
13(a)(1), except where special provisions 
are made in the regulations issued 
under that section of the Act. 

§ 779.404 Other section 13(a)(1) em-
ployees employed in covered enter-
prises. 

The ‘‘professional’’ employee or the 
‘‘outside salesman’’ employed by a re-
tail or service establishment in a cov-
ered enterprise, in order to qualify as a 

bona fide ‘‘professional employee’’ or 
as an ‘‘outside salesman,’’ must meet 
all the requirements set forth in the 
regulations issued and found in part 
541, subpart A of this chapter, and fur-
ther explained in subpart B thereof. 
The up-to-40 percent tolerance dis-
cussed in § 779.403 for ‘‘administrative 
and executive employees’’ of a retail or 
service establishment does not apply to 
the ‘‘professional employee’’ or the 
‘‘outside salesman.’’ 

STUDENTS, LEARNERS, AND 
HANDICAPPED WORKERS 

§ 779.405 Statutory provisions. 

Section 13(a)(7) of the Act provides 
that the provisions of sections 6 and 7 
shall not apply to: 

Any employee to the extent that such em-
ployee is exempted by regulations, order, or 
certificate of the Secretary issued under sec-
tion 14. 

Section 14 of the Act provides, in per-
tinent part, as follows: 

LEARNERS, APPRENTICES, STUDENTS, AND 
HANDICAPPED WORKERS 

SEC. 14. (a) The Secretary of Labor, to the 
extent necessary in order to prevent curtail-
ment of opportunities for employment, shall 
by regulations or by orders provide for the 
employment of learners, of apprentices, and 
of messengers employed primarily in deliv-
ering letters and messages, under special cer-
tificates issued pursuant to regulations of 
the Secretary, at such wages lower than the 
minimum wage applicable under section 6 
and subject to such limitations as to time, 
number, proportion, and length of service as 
the Secretary shall prescribe. 

(b) The Secretary, to the extent necessary 
in order to prevent curtailment of opportuni-
ties for employment, shall by regulation or 
order provide for the employment of full- 
time students, regardless of age but in com-
pliance with applicable child labor laws, on a 
part-time basis in retail or service establish-
ments (not to exceed twenty hours in any 
workweek) or on a part-time or a full-time 
basis in such establishments during school 
vacations, under special certificates issued 
pursuant to regulations of the Secretary, at 
a wage rate not less than 85 per centum of 
the minimum wage applicable under section 
6, except that the proportion of student 
hours of employment to total hours of em-
ployment of all employees in any establish-
ment may not exceed (1) such proportion for 
the corresponding month of the 12-month pe-
riod preceding May 1, 1961, (2) in the case of 
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a retail or service establishment whose em-
ployees (other than employees engaged in 
commerce or in the production of goods for 
commerce) are covered by this Act for the 
first time on or after the effective date of the 
Fair Labor Standards Amendments of 1966, 
such proportion for the corresponding month 
of the 12-month period immediately prior to 
such date, or (3) in the case of a retail or 
service establishment coming into existence 
after May 1, 1961, or a retail or service estab-
lishment for which records of student hours 
worked are not available, a proportion of 
student hours of employment to total hours 
of employment of all employees based on the 
practice during the 12-month period pre-
ceding May 1, 1961, in (A) similar establish-
ments of the same employer in the same gen-
eral metropolitan area in which the new es-
tablishment is located, (B) similar establish-
ments of the same employer in the same or 
nearby counties if the new establishment is 
not in a metropolitan area, or (C) other es-
tablishments of the same general character 
operating in the community or the nearest 
comparable community. Before the Sec-
retary may issue a certificate under this sub-
section he must find that such employment 
will not create a substantial probability of 
reducing the full-time employment opportu-
nities of persons other than those employed 
under this subsection. 

* * * * * 

(d)(1) Except as otherwise provided in para-
graphs (2) and (3) of this subsection, the Sec-
retary of Labor, to the extent necessary in 
order to prevent curtailment of opportuni-
ties for employment, shall by regulation or 
order provide for the employment under spe-
cial certificates of individuals * * * whose 
earning or productive capacity is impaired 
by age or physical or mental deficiency or 
injury, at wages which are lower than the 
minimum wage applicable under section 6 of 
this Act but not less than 50 per centum of 
such wage and which are commensurate with 
those paid nonhandicapped workers in indus-
try in the vicinity for essentially the same 
type, quality, and quantity of work. 

(2) The Secretary, pursuant to such regula-
tions as he shall prescribe and upon certifi-
cation of the State agency administering or 
supervising the administration of vocational 
rehabilitation services, may issue special 
certificates for the employment of— 

(A) handicapped workers engaged in work 
which is incidental to training or evaluation 
programs, and 

(B) multihandicapped individuals and 
other individuals whose earning capacity is 
so severly impaired that they are unable to 
engage in competitive employment, 
at wages which are less than those required 
by this subsection and which are related to 
the worker’s productivity. 

(3)(A) The Secretary may by regulation or 
order provide for the employment of handi-
capped clients in work activities centers 
under special certificates at wages which are 
less than the minimums applicable under 
section 6 of this Act or prescribed by para-
graph (1) of this subsection and which con-
stitute equitable compensation for such cli-
ents in work activities centers. 

(B) For purposes of this section, the term 
‘‘work activities centers’’ shall mean centers 
planned and designed exclusively to provide 
therapeutic activities for handicapped cli-
ents whose physical or mental impairment is 
so severe as to make their productive capac-
ity inconsequential. 

§ 779.406 ‘‘Student-learners’’. 

(a) Applicable regulations. In accord-
ance with section 14 of the Act regula-
tions have been issued to provide for 
employment under special certificates 
of student-learners at wages lower than 
the minimum wage applicable under 
section 6 of the Act. These regulations 
are set forth in part 520 of this chapter 
and govern the issuance of special cer-
tificates for student-learners in cov-
ered employments generally as well as 
such employments in retail or service 
establishments. 

(b) Definitions. The regulations in 
§ 520.2 of this chapter define ‘‘student- 
learners’’ and ‘‘bona fide vocational 
training program’’ as follows: 

(1) A student-learner is defined as ‘‘a 
student who is receiving instruction in 
an accredited school, college or univer-
sity and who is employed on a part- 
time basis, pursuant to a bona fide vo-
cational training program.’’ 

(2) A bona fide vocational training pro-
gram is defined as ‘‘one authorized and 
approved by a State board of voca-
tional education or other recognized 
educational body and provides for part- 
time employment training which may 
be scheduled for a part of the workday 
or workweek, for alternating weeks or 
for other limited periods during the 
year, supplemented by and integrated 
with a definitely organized plan of in-
struction designed to teach technical 
knowledge and related industrial infor-
mation given as a regular part of the 
student-learner’s course by an accred-
ited school, college or university.’’ 
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§ 779.407 Learners other than ‘‘stu-
dent-learners’’. 

Regulations have been issued in ac-
cordance with the authority in section 
14 of the Act to provide for employ-
ment under special certificates of 
learners at wages lower than the min-
imum wage applicable under section 6 
of the Act. Part 522 of this chapter con-
tains the general regulations for learn-
ers and those for learners in particular 
industries. General learner regulations 
are set forth in §§ 522.1 to 522.11 of this 
chapter. 

§ 779.408 ‘‘Full-time students’’. 
The 1961 Amendments added to sec-

tion 14 of the Act, the authority to 
issue special certificates for the em-
ployment of ‘‘full-time students,’’ 
under certain specified conditions, at 
wages lower than the minimum wage 
applicable under section 6. The stu-
dent, to qualify for a special certificate 
must attend school full time and his 
employment must be outside of his 
school hours and his employment must 
be in a retail or service establishment. 
In addition, the student’s employment 
must not be of the type ordinarily 
given to a full-time employee. ‘‘The 
purpose of this provision,’’ as made 
clear in the legislative history, ‘‘is to 
provide employment opportunities for 
students who desire to work part time 
outside of their school hours without 
the displacement of adult workers’’ (S. 
Rept. 145, 87th Cong., first session, p. 
29). The application of this provision 
was amplified by the 1966 Amendments 
to provide for the employment of full- 
time students regardless of age but in 
compliance with applicable child labor 
laws in retail or service establishments 
and in agriculture (not to exceed 20 
hours in any workweek) or on a part- 
time or a full-time basis during school 
vacations at a wage rate not less than 
85 percent of the applicable minimum 
wage (H. Rept. 1366, 89th Cong., second 
session, pp. 34 and 35). Regulations au-
thorizing the issuance of certificates 
under this provision of the Act are pub-
lished in part 519 of this chapter. 

§ 779.409 Handicapped workers. 
Regulations have been issued under 

the authority in section 14 of the Act 
to provide for employment under spe-

cial certificate of handicapped workers 
at wages lower than the minimum 
wage applicable under section 6 of the 
Act. These regulations are set forth in 
part 524 of this chapter. In these regu-
lations handicapped workers are de-
fined as individuals whose earning ca-
pacity is impaired by age or physical or 
mental deficiency or injury for the 
work they are to perform. 

EMPLOYEES COMPENSATED PRINCIPALLY 
BY COMMISSIONS 

§ 779.410 Statutory provision. 
Section 7 of the Act provides, in sub-

section (i): 

(i) No employer shall be deemed to have 
violated subsection (a) by employing any 
employee of a retail or service establishment 
for a workweek in excess of the applicable 
workweek specified therein, if (1) the regular 
rate of pay of such employee is in excess of 
one and one-half times the minimum hourly 
rate applicable to him under section 6, and 
(2) more than half his compensation for a 
representative period (not less than 1 month) 
represents commissions on goods or services. 
In determining the proportion of compensa-
tion representing commissions, all earnings 
resulting from the application of a bona fide 
commission rate shall be deemed commis-
sions on goods or services without regard to 
whether the computed commissions exceed 
the draw or guarantee. 

There are briefly set forth in §§ 779.411 
to 779.421 some guiding principles for 
determining whether an employee’s 
employment and compensation meet 
the conditions set forth in section 7(i). 

§ 779.411 Employee of a ‘‘retail or serv-
ice establishment’’. 

In order for an employee to come 
within the exemption from the over-
time pay requirement provided by sec-
tion 7(i) for certain employees receiv-
ing commissions, the employee must 
be employed by a retail or service es-
tablishment. The term ‘‘retail or serv-
ice establishment’’ is defined in section 
13(a)(2) of the Act. The definition is set 
forth in § 779.24; its application is con-
sidered at length in subpart D of this 
part. As used in section 7(i), as in other 
provisions of the Act, the term ‘‘retail 
or service establishment’’ means an es-
tablishment 75 per centum of whose an-
nual dollar volume of sales of goods or 
services (or of both) is not for resale 
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and is recognized as retail sales or 
services in the particular industry. 

§ 779.412 Compensation requirements 
for overtime pay exemption under 
section 7(i). 

An employee of a ‘‘retail or service 
establishment’’ who is paid on a com-
mission basis or whose pay includes 
compensation representing commis-
sions need not be paid the premium 
compensation prescribed by section 
7(a) for overtime hours worked in a 
workweek, provided the following con-
ditions are met: 

(a) The ‘‘regular rate’’ of pay of such 
employee must be more than one and 
one-half times the minimum hourly 
rate applicable to him under section 6, 
and 

(b) More than half his compensation 
for a ‘‘representative period’’ (not less 
than one month) must represent com-
missions on goods or services. 

§ 779.413 Methods of compensation of 
retail store employees. 

(a) Retail or service establishment 
employees are generally compensated 
(apart from any extra payments for 
overtime or other additional pay-
ments) by one of the following meth-
ods: 

(1) Straight salary or hourly rate: 
Under this method of compensation the 
employee receives a stipulated sum 
paid weekly, biweekly, semimonthly, 
or monthly or a fixed amount for each 
hour of work. 

(2) Salary plus commission: Under 
this method of compensation the em-
ployee receives a commission on all 
sales in addition to a base salary (see 
paragraph (a)(1) of this section). 

(3) Quota bonus: This method of com-
pensation is similar to paragraph (a)(2) 
of this section except that the commis-
sion payment is paid on sales over and 
above a predetermined sales quota. 

(4) Straight commission without ad-
vances: Under this method of com-
pensation the employee is paid a flat 
percentage on each dollar of sales he 
makes. 

(5) Straight commission with ‘‘ad-
vances,’’ ‘‘guarantees,’’ or ‘‘draws.’’ 
This method of compensation is simi-
lar to paragraph (a)(4) of this section 
except that the employee is paid a 

fixed weekly, biweekly, semimonthly, 
or monthly ‘‘advance,’’ ‘‘guarantee,’’ or 
‘‘draw.’’ At periodic intervals a settle-
ment is made at which time the pay-
ments already made are supplemented 
by any additional amount by which his 
commission earnings exceed the 
amounts previously paid. 

(b) The above listing in paragraph (a) 
of this section which reflects the typ-
ical methods of compensation is not, of 
course, exhaustive of the pay practices 
which may exist in retail or service es-
tablishments. Although typically in re-
tail or service establishments commis-
sion payments are keyed to sales, the 
requirement of the exemption is that 
more than half the employee’s com-
pensation represent commissions ‘‘on 
goods or services,’’ which would in-
clude all types of commissions custom-
arily based on the goods or services 
which the establishment sells, and not 
exclusively those measured by ‘‘sales’’ 
of these goods or services. 

§ 779.414 Types of employment in 
which this overtime pay exemption 
may apply. 

Section 7(i) was enacted to relieve an 
employer from the obligation of paying 
overtime compensation to certain em-
ployees of a retail or service establish-
ment paid wholly or in greater part on 
the basis of commissions. These em-
ployees are generally employed in so- 
called ‘‘big ticket’’ departments and 
those establishments or parts of estab-
lishments where commission methods 
of payment traditionally have been 
used, typically those dealing in fur-
niture, bedding and home furnishings, 
floor covering, draperies, major appli-
ances, musical instruments, radios and 
television, men’s clothing, women’s 
ready to wear, shoes, corsets, home in-
sulation, and various home custom or-
ders. There may be other segments in 
retailing where the proportionate 
amount of commission payments would 
be great enough for employees em-
ployed in such segments to come with-
in the exemption. Each such situation 
will be examined, where exemption is 
claimed, to make certain the employ-
ees treated as exempt from overtime 
compensation under section 7(i) are 
properly within the statutory exclu-
sion. 



563 

Wage and Hour Division, Labor § 779.416 

§ 779.415 Computing employee’s com-
pensation for the representative pe-
riod. 

(a) In determining for purposes of 
section 7(i) whether more than half of 
an employee’s compensation ‘‘rep-
resents commissions on goods or serv-
ices’’ it is necessary first to total all 
compensation paid to or on behalf of 
the employee as remuneration for his 
employment during the period. All 
such compensation in whatever form or 
by whatever method paid should be in-
cluded, whether calculated on a time, 
piece, incentive or other basis, and 
amounts representing any board, lodg-
ing or other facilities furnished should 
be included in addition to cash pay-
ments, to the extent required by sec-
tion 3(m) of the Act and part 531 of this 
chapter. Payments excludable from the 
employee’s ‘‘regular rate’’ under sec-
tion 7(e) may be excluded from this 
computation if, but only if, they are 
payments of a kind not made as com-
pensation for his employment during 
the period. (See part 778 of this chap-
ter.) 

(b) In computing the employee’s total 
compensation for the representative 
period it will in many instances be-
come clear whether more than half of 
it represents commissions. Where this 
is not clear, it will be necessary to 
identify and total all portions of the 
compensation which represent commis-
sions on the goods or services that the 
retail or service establishment sells. In 
determining what compensation ‘‘rep-
resents commissions on goods or serv-
ices’’ it is clear that any portion of the 
compensation paid, as a weekly, bi-
weekly, semimonthly, monthly, or 
other periodic salary, or as an hourly 
or daily rate of pay, does not ‘‘rep-
resent commissions’’ paid to the em-
ployee. On the other hand, it is equally 
clear that an employee paid entirely by 
commissions on the goods or services 
which the retail or service establish-
ment sells will, in any representative 
period which may be chosen, satisfy 
the requirement that more than half of 
his compensation represents commis-
sions. The same will be true of an em-
ployee receiving both salary and com-
mission payments whose commissions 
always exceed the salary. If, on the 
other hand, the commissions paid to an 

employee receiving a salary are always 
a minor part of his total compensation 
it is clear that he will not qualify for 
the exemption provided by section 7(i). 

§ 779.416 What compensation ‘‘rep-
resents commissions.’’ 

(a) Employment arrangements which 
provide for a commission on goods or 
services to be paid to an employee of a 
retail or service establishment may 
also provide, as indicated in § 779.413, 
for the payment to the employee at a 
regular pay period of a fixed sum of 
money, which may bear a more or less 
fixed relationship to the commission 
earnings which could be expected, on 
the basis of experience, for an average 
period of the same length. Such peri-
odic payments, which are variously de-
scribed in retail or service establish-
ments as ‘‘advances,’’ ‘‘draws,’’ or 
‘‘guarantees,’’ are keyed to a time base 
and are usually paid at weekly or other 
fixed intervals which may in some in-
stances be different from and more fre-
quent than, the intervals for payment 
of any earnings computed exclusively 
on a commission basis. They are nor-
mally smaller in amount than the com-
mission earnings expected for such a 
period and if they prove to be greater, 
a deduction of the excess amount from 
commission earnings for a subsequent 
period, if otherwise lawful, may or may 
not be customary under the employ-
ment arrangement. A determination of 
whether or to what extent such peri-
odic payments can be considered to 
represent commissions may be required 
in those situations where the employ-
ment arrangement is that the em-
ployee will be paid the stipulated sum, 
or the commission earnings allocable 
to the same period, whichever is the 
greater amount. The stipulated sum 
can never represent commissions, of 
course, if it is actually paid as a salary. 
If, however, it appears from all the 
facts and circumstances of the employ-
ment that the stipulated sum is not so 
paid and that it actually functions as 
an integral part of a true commission 
basis of payment, then such compensa-
tion may qualify as compensation 
which ‘‘represents commissions on 
goods or services’’ within the meaning 
of clause (2) of the section 7(i) exemp-
tion. 
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(b) The express statutory language of 
section 7(i), as amended in 1966, pro-
vides that ‘‘In determining the propor-
tion of compensation representing 
commissions, all earnings resulting 
from the application of a bona fide 
commission rate shall be deemed com-
missions on goods or services without 
regard to whether the computed com-
missions exceed the draw or guar-
antee’’ which may be paid to the em-
ployee. Thus an employee who is paid a 
guarantee or draw against commissions 
computed in accordance with a bona 
fide commission payment plan or for-
mula under which the computed com-
missions vary in accordance with the 
employee’s performance on the job will 
qualify for exemption provided the con-
ditions of 7(i)(1) are met as explained in 
§ 779.419. Under a bona fide commission 
plan all of the computed commissions 
will be counted as compensation rep-
resenting commissions even though the 
amount of commissions may not equal 
or exceed the guarantee or draw in 
some workweeks. The exemption will 
also apply in the case of an employee 
who is paid a fixed salary plus an addi-
tional amount of earned commissions 
if the amount of commission payments 
exceeds the total amount of salary pay-
ments for the representative period. 

(c) A commission rate is not bona 
fide if the formula for computing the 
commissions is such that the em-
ployee, in fact, always or almost al-
ways earns the same fixed amount of 
compensation for each workweek (as 
would be the case where the computed 
commissions seldom or never equal or 
exceed the amount of the draw or guar-
antee). Another example of a commis-
sion plan which would not be consid-
ered as bona fide is one in which the 
employee receives a regular payment 
consituting nearly his entire earnings 
which is expressed in terms of a per-
centage of the sales which the estab-
lishment or department can always be 
expected to make with only a slight ad-
dition to his wages based upon a great-
ly reduced percentage applied to the 
sales above the expected quota. 

§ 779.417 The ‘‘representative period’’ 
for testing employee’s compensa-
tion. 

(a) Whether compensation rep-
resenting commissions constitutes 
most of an employee’s pay, so as to sat-
isfy the exemption condition contained 
in clause (2) or section 7(i), must be de-
termined by testing the employee’s 
compensation for a ‘‘representative pe-
riod’’ of not less than 1 month. The Act 
does not define a representative period, 
but plainly contemplates a period 
which can reasonably be accepted by 
the employer, the employee, and disin-
terested persons as being truly rep-
resentative of the compensation as-
pects of the employee’s employment on 
which this exemption test depends. A 
representative period within the mean-
ing of this exemption may be described 
generally as a period which typifies the 
total characteristics of an employee’s 
earning pattern in his current employ-
ment situation, with respect to the 
fluctuations of the proportion of his 
commission earnings to his total com-
pensation. 

(b) To this end the period must be as 
recent a period, of sufficient length 
(see paragraph (c) of this section) to 
fully and fairly reflect all such factors, 
as can practicably be used. Thus, as a 
general rule, if a month is long enough 
to reflect the necessary factors, the 
most recent month for which necessary 
computations can be made prior to the 
payday for the first workweek in the 
current month should be chosen. Simi-
larly, if it is necessary to use a period 
as long as a calendar or fiscal quarter 
year to fully represent such factors, 
the quarterly period used should ordi-
narily be the one ending immediately 
prior to the quarter in which the cur-
rent workweek falls. If a period longer 
than a quarter year is required in order 
to include all the factors necessary to 
make it fully and fairly representative 
of the current period of employment 
for purposes of section 7(i), the end of 
such period should likewise be at least 
as recent as the end of the quarter year 
immediately preceding the quarter in 
which the current workweek falls. 
Thus, in the case of a representative 
period of 6 months or of 1 year, re-
computation each quarter would be re-
quired so as to include in it the most 
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recent two quarter-years or four quar-
ter-years, as the case may be. The 
quarterly recomputation would tend to 
insure that the period used reflects any 
gradual changes in the characteristics 
of the employment which could be im-
portant in determining the ratio be-
tween compensation representing com-
missions and other compensation in 
the current employment situation of 
the employee. 

(c) The representative period for de-
termining whether more than half of 
an employee’s compensation represents 
commissions cannot, under the express 
terms of section 7(i), be less than 1 
month. The period chosen should be 
long enough to stabilize the measure of 
the balance between the portions of the 
employee’s compensation which respec-
tively represent commissions and other 
earnings, against purely seasonal or 
plainly temporary changes. Although 
the Act sets no upper limit on the 
length of the period, the statutory in-
tent would not appear to be served by 
any recognition of a period in excess of 
1 year as representative for purposes of 
this exemption. There would seem to 
be no employment situation in a retail 
or service establishment in which a pe-
riod longer than a year would be need-
ed to represent the seasonal and other 
fluctuations in commission compensa-
tion. 

(d) Accordingly, for each employee 
whose exemption is to be tested in any 
workweek under clause (2) of section 
7(i), an appropriate representative pe-
riod or a formula for establishing such 
a period must be chosen and must be 
designated and substantiated in the 
employer’s records (see § 516.16 of this 
chapter). When the facts change so 
that the designated period or the pe-
riod established by the designated for-
mula is no longer representative, a new 
representative period or formula there-
for must be adopted which is appro-
priate and sufficient for the purpose, 
and designated and substantiated in 
the employer’s records. Although the 
period selected and designated must be 
one which is representative with re-
spect to the particular employee for 
whom exemption is sought, and the ap-
propriateness of the representative pe-
riod for that employee will always de-
pend on his individual earning pattern, 

there may be situations in which the 
factors affecting the proportionate re-
lationship between total compensation 
and compensation representing com-
missions will be substantially identical 
for a group or groups of employees in a 
particular occupation or department of 
a retail or service establishment or in 
the establishment as a whole. Where 
this can be demonstrated to be a fact, 
and is substantiated by pertinent infor-
mation in the employer’s records, the 
same representative period or formula 
for establishing such a period may 
properly be used for each of the simi-
larly situated employees in the group. 

§ 779.418 Grace period for computing 
portion of compensation rep-
resenting commissions. 

Where it is not practicably possible 
for the employer to compute the com-
mission earnings of the employee for 
all workweeks ending in a prior rep-
resentative period in time to determine 
the overtime pay obligations, if any, 
for the workweek or workweeks imme-
diately following, 1 month of grace 
may be used by the retail or service es-
tablishment. This month of grace will 
not change the length of the current 
period in which the prior period is used 
as representative. It will merely allow 
an interval of 1 month between the end 
of the prior period and the beginning of 
the current period in order to permit 
necessary computations for the prior 
period to be made. For example, as-
sume that the representative period 
used is the quarter-year immediately 
preceding the current quarter, and 
commissions for the prior period can-
not be computed in time to determine 
the overtime pay obligations for the 
workweeks included in the first pay pe-
riod in the current quarter. By apply-
ing a month of grace, the next earlier 
quarterly period may be used during 
the first month of the current quarter; 
and the quarter-year immediately pre-
ceding the current quarter will then be 
used for all workweeks ending in a 
quarter-year period which begins 1 
month after the commencement of the 
current quarter. Thus, a January 1– 
March 31 representative period may be 
used for purposes of section 7(i) in a 
quarterly period beginning May 1 and 
ending July 31, allowing the month of 
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April for necessary commission com-
putations for the representative period. 
Once this method of computation is 
adopted it must be used for each suc-
cessive period in like manner. The 
prior period used as representative 
must, of course, as in other cases, meet 
all the requirements of a representa-
tive period as previously explained. 

§ 779.419 Dependence of the section 
7(i) overtime pay exemption upon 
the level of the employee’s ‘‘regular 
rate’’ of pay. 

(a) If more than half of the com-
pensation of an employee of a retail or 
service establishment for a representa-
tive period as previously explained rep-
resents commissions on goods or serv-
ices, one additional condition must be 
met in order for the employee to be ex-
empt under section 7(i) from the over-
time pay requirement of section 7(a) of 
the Act in a workweek when his hours 
of work exceed the maximum number 
specified in section (a). This additional 
condition is that his ‘‘regular rate’’ of 
pay for such workweek must be more 
than one and one-half times the min-
imum hourly rate applicable to him 
from the minimum wage provisions of 
section 6 of the Act. If it is not more 
than one and one-half times such min-
imum rate, there is no overtime pay 
exemption for the employee in that 
particular workweek. 

(b) The meaning of the ‘‘regular 
rate’’ of pay under the Act is well es-
tablished. As explained by the Supreme 
Court of the United States, it is ‘‘the 
hourly rate actually paid the employee 
for the normal, nonovertime workweek 
for which he is employed’’ and ‘‘by its 
very nature must reflect all payments 
which the parties have agreed shall be 
received regularly during the work-
week, exclusive of overtime pay-
ments.’’ (Walling v. Youngerman-Rey-
nolds Hardwood Co., 325 U.S. 419.) It is a 
rate per hour, computed for the par-
ticular workweek by a mathematical 
computation in which hours worked 
are divided into straight-time earnings 
for such hours to obtain the statutory 
regular rate (Overnight Motor Co. v. 
Missel, 316 U.S. 572). By definition (Act, 
section 7(e), the ‘‘regular rate’’ as used 
in section 7 of the Act includes ‘‘all re-
muneration paid to, or on behalf of, the 

employee’’ except payments expressly 
excluded by the seven numbered 
clauses of section 7(e). The computa-
tion of the regular rate for purposes of 
the Act is explained in part 778 of this 
chapter. The ‘‘regular rate’’ is not syn-
onymous with the ‘‘basic rate’’ which 
may be established by agreement or 
understanding of the parties to the em-
ployment agreement under the provi-
sions of section 7(g)(3) of the Act; that 
section, like section 7(i), merely pro-
vides an exemption from the general 
requirement of overtime compensation 
based on the regular rate contained in 
section 7(a), if certain prescribed condi-
tions are met (in section 7(g)(3) these 
include payment of overtime com-
pensation on a basic rate established 
and authorized in accordance with its 
terms). The requirement of section 7(i) 
with respect to the ‘‘regular rate’’ of 
pay of an employee who may come 
within the exemption which it provides 
is a simple one: ‘‘the regular rate of 
pay of such employee,’’ when employed 
‘‘for a workweek in excess of the appli-
cable workweek specified’’ in section 
7(a), must be ‘‘in excess of one and one- 
half times the minimum hourly rate 
applicable to him under section 6.’’ The 
employee’s ‘‘regular rate’’ of pay must 
be computed, in accordance with the 
principles discussed above, on the basis 
of his hours of work in that particular 
workweek and the employee’s com-
pensation attributable to such hours. 
The hourly rate thus obtained must be 
compared with the applicable min-
imum rate of pay of the particular em-
ployee under the provisions of section 6 
of the Act. If the latter rate is $1.60 an 
hour, for example, then the employee’s 
regular rate must be more than $2.40 an 
hour if the exemption is to apply. 

§ 779.420 Recordkeeping requirements. 

The records which must be kept with 
respect to employees for whom the 
overtime pay exemption under section 
7(i) is taken are specified in § 516.16 of 
this chapter. 
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§ 779.421 Basic rate for computing 
overtime compensation of non-
exempt employees receiving com-
missions. 

The overtime compensation due em-
ployees of a retail or service establish-
ment who do not meet the exemption 
requirements of section 7(i) may be 
computed under the provisions of sec-
tion 7(g)(3) of the Act if the employer 
and employee agree to do so under the 
conditions there provided. Section 
7(g)(3) permits the use of a basic rate 
established, pursuant to agreement or 
understanding in advance of the work, 
in lieu of the regular rate for the pur-
pose of computing overtime compensa-
tion. The use of such a basic rate for 
employees of a retail or service estab-
lishment compensated wholly or partly 
by commissions is authorized under the 
conditions set forth in part 548 of this 
chapter. 

Subpart F—Other Provisions Which 
May Affect Retail Enterprises 

GENERAL 

§ 779.500 Purpose of subpart. 
In Subpart A of this part, reference 

was made to a number of regulations 
which discuss provisions of the Act, 
such as general coverage, overtime 
compensation, joint employment, 
hours worked, and methods of payment 
of wages, which are applicable to oth-
ers as well as to retailers and their em-
ployees. (See § 779.6.) In addition to 
those provisions, the act contains 
other provisions of interest to retailers 
and their employees. It is the purpose 
of this subpart to focus attention on 
several of the more significant provi-
sions in these categories. 

EQUAL PAY PROVISIONS 

§ 779.501 Statutory provisions. 
Section 6(d) of the Act provides: 

(1) No employer having employees subject 
to any provisions of this section shall dis-
criminate, within any establishment in 
which such employees are employed, be-
tween employees on the basis of sex by pay-
ing wages to employees in such establish-
ment at a rate less than the rate at which he 
pays wages to employees of the opposite sex 
in such establishment for equal work on jobs 
the performance of which requires equal 

skill, effort, and responsibility, and which 
are performed under similar working condi-
tions, except where such payment is made 
pursuant to (i) a seniority system; (ii) a 
merit system; (iii) a system which measures 
earnings by quantity or quality of produc-
tion; or (iv) a differential based on any other 
factor other than sex: Provided, That an em-
ployer who is paying a wage rate differential 
in violation of this subsection shall not, in 
order to comply with the provisions of this 
subsection, reduce the wage rate of any em-
ployee. 

(2) No labor organization, or its agents, 
representing employees of an employer hav-
ing employees subject to any provisions of 
this section shall cause or attempt to cause 
such an employer to discriminate against an 
employee in violation of paragraph (1) of this 
subsection. 

(3) For purposes of administration and en-
forcement, any amounts owing to any em-
ployee which have been withheld in violation 
of this subsection shall be deemed to be un-
paid minimum wages or unpaid overtime 
compensation under this Act. 

(4) As used in this subsection, the term 
‘‘labor organization’’ means any organiza-
tion of any kind, or any agency or employee 
representation committee or plan, in which 
employees participate and which exists for 
the purpose, in whole or in part, of dealing 
with employers concerning grievances, labor 
disputes, wages, rates of pay, hours of em-
ployment, or conditions of work. 

Official interpretations of the De-
partment of Labor with respect to the 
provisions of section 6(d) are found in 
part 800 of this chapter. 

CHILD LABOR PROVISIONS 

§ 779.502 Statutory provisions; regula-
tions in part 1500 of this title. 

(a) The Act’s prohibitions in relation 
to employment of child labor, which 
may have application to retailers, are 
found in section 12(a) and section 12(c). 
Section 12(a) reads as follows: 

No producer, manufacturer, or dealer shall 
ship or deliver for shipment in commerce 
any goods produced in an establishment situ-
ated in the United States in or about which 
within 30 days prior to the removal of such 
goods therefrom any oppressive child labor 
has been employed: Provided, That any such 
shipment or delivery for shipment of such 
goods by a purchaser who acquired them in 
good faith in reliance on written assurance 
from the producer, manufacturer, or dealer 
that the goods were produced in compliance 
with the requirements of this section, and 
who acquired such goods for value without 
notice of any such violation, shall not be 
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deemed prohibited by this subsection and 
conviction of a defendant for the shipment or 
delivery for shipment of any goods under the 
conditions herein prohibited shall be a bar to 
any further prosecution against the same de-
fendant for shipments or deliveries for ship-
ment of any such goods before the beginning 
of said prosecution. 

Section 12(c) provides: 

No employer shall employ any oppressive 
child labor in commerce or in the production 
of goods for commerce or in any enterprise 
engaged in commerce or in the production of 
goods for commerce. 

(b) ‘‘Oppressive child labor’’ is de-
fined by the Act, for purposes of the 
foregoing provisions, in the language 
set forth in § 779.505. 

(c) Sections 570.1 to 570.129 of this 
chapter contain applicable regulations 
and a detailed discussion of the child 
labor provisions of the Act. Although 
those sections offer guidance for all in-
cluding retailers, there are set forth in 
§§ 779.503 through 779.508 pertinent pro-
visions and a brief discussion of the 
standards which are of particular inter-
est to those in the retail field. 

§ 779.503 The retailer and section 
12(a). 

Section 12(a) prohibits certain ship-
ments or deliveries for shipment by 
‘‘producers,’’ ‘‘manufacturers’’ ‘‘or 
dealers.’’ These terms having appeared 
in this section prior to the 1961 amend-
ments are defined and described in 
§ 570.105 of this chapter, and said defini-
tions remain unchanged. It should be 
noted that the term ‘‘manufacturer’’ as 
used in section 12(a) includes retailers 
who, in addition to retail selling, en-
gage in such manufacturing activities 
as the making of slipcovers or curtains, 
the baking of bread, the making of 
candy, or the making of window 
frames. Further, the term ‘‘dealers’’ re-
fers to anyone who deals in goods in-
cluding persons engaged in buying, 
selling, trading, distributing, deliv-
ering, etc. ‘‘Dealers,’’ therefore, as used 
in section 12(a) include retailers. 
Therefore, where a retailer’s business 
unit is covered under the Act and he is 
a producer, manufacturer or dealer 
within the meaning of this section, the 
retailer must comply with the require-
ments of section 12(a). If a retailer’s 
business unit which is covered under 

the Act is exempt as a retail or service 
establishment under section 13 of the 
Act from the monetary requirements of 
the Act, the requirements of the child 
labor provisions must still be met. 
Thus, retail or service establishments, 
in covered enterprises, doing less than 
$250,000 annually, must comply with 
the child labor requirements even if 
they are exempt from minimum wage 
and overtime provisions under section 
13(a)(2) of the Act. 

§ 779.504 The retailer and section 
12(c). 

Section 12(c) was amended in 1961 to 
prohibit the employment of oppressive 
child labor in any enterprise engaged 
in commerce or in the production of 
goods for commerce. Thus, employers 
in every enterprise which is covered 
under the Act must comply with sec-
tion 12(c) of the child labor provisions 
of the Act. As stated in § 779.503, com-
pliance with this provision is necessary 
even though the employers in a par-
ticular establishment or establish-
ments of a covered enterprise are ex-
empt from the requirement of compen-
sating employees in accordance with 
sections 6 and 7 of the Act. 

§ 779.505 ‘‘Oppressive child labor’’ de-
fined. 

Section 3(1) of the Act defines oppres-
sive child labor as follows: 

‘‘Oppressive child labor’’ means a condition 
of employment under which (1) any employee 
under the age of 16 years is employed by an 
employer (other than a parent or a person 
standing in place of a parent employing his 
own child or a child in his custody under the 
age of 16 years in an occupation other than 
manufacturing or mining or an occupation 
found by the Secretary of Labor to be par-
ticularly hazardous for the employment of 
children between the ages of 16 and 18 years 
or detrimental to their health or well-being) 
in any occupation, or (2) any employee be-
tween the ages of 16 and 18 years is employed 
by an employer in any occupation which the 
Secretary of Labor shall find and by order 
declare to be particularly hazardous for the 
employment of children between such ages 
or detrimental to their health or well-being; 
but oppressive child labor shall not be 
deemed to exist by virtue of the employment 
in any occupation of any person with respect 
to whom the employer shall have on file an 
unexpired certificate issued and held pursu-
ant to regulations of the Secretary of Labor 
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certifying that such person is above the op-
pressive child labor age. The Secretary of 
Labor shall provide by regulation or by order 
that the employment of employees between 
the ages of 14 and 16 years in occupations 
other than manufacturing and mining shall 
not be deemed to constitute oppressive child 
labor if and to the extent that the Secretary 
of Labor determines that such employment 
is confined to periods which will not inter-
fere with their schooling and to conditions 
which will not interfere with their health 
and well-being. 

§ 779.506 Sixteen-year minimum. 

The Act sets a 16-year minimum for 
employment in manufacturing or min-
ing occupations. Furthermore, this age 
minimum is applicable to employment 
in all other occupations unless other-
wise provided by regulation or order 
issued by the Secretary. 

§ 779.507 Fourteen-year minimum. 

(a) Prohibited occupations. With re-
spect to employment in occupations 
other than manufacturing and mining, 
the Secretary is authorized to issue 
regulations or orders lowering the age 
minimum to 14 years where he finds 
that such employment is confined to 
periods which will not interfere with 
the minors’ schooling and to conditions 
which will not interfere with their 
health and well-being. Pursuant to this 
authority, the Secretary permits the 
employment of 14- and 15-year-old chil-
dren in a limited number of occupa-
tions where the work is performed out-
side school hours and is confined to 
other specified limits. Under the provi-
sions of Child Labor Regulations, sub-
part C (§§ 570.31 through 570.38 of this 
chapter), employment of minors in this 
age group is not permitted in the fol-
lowing occupations: 

(1) Manufacturing, mining, or proc-
essing occupations including occupa-
tions requiring the performance of any 
duties in a workroom or workplace 
where goods are manufactured, mined, 
or otherwise processed; 

(2) Occupations involving the oper-
ation or tending of hoisting apparatus 
or of any power-driven machinery 
other than office machines; 

(3) The operation of motor vehicles or 
service as helpers on such vehicles; 

(4) Public messenger service; 

(5) Occupations declared to be par-
ticularly hazardous or detrimental to 
health or well-being by the Secretary; 

(6) Occupations in connection with (i) 
transportation of persons or property 
by rail, highway, air, water, pipeline, 
or other means; (ii) warehousing and 
storage; (iii) communications and pub-
lic utilities; and (iv) construction (in-
cluding demolition and repair). Office 
and sales work performed in connec-
tion with the occupations specified in 
this subparagraph is permitted if such 
work is not performed on trains or any 
other media of transportation or at the 
actual site of construction operations. 

(b) Permissible occupations; conditions. 
Employment of 14- and 15-year-olds in 
all occupations other than those in 
paragraph (a) of this section is per-
mitted by the regulation under certain 
conditions specified in the regulation. 
The permissible occupations for minors 
between 14 and 16 years of age in retail, 
food service, and gasoline service es-
tablishments are listed in § 570.34. The 
periods and conditions of employment 
for such minors are set out in § 570.35. 

§ 779.508 Eighteen-year minimum. 
To protect young workers from haz-

ardous employment, the Act provides 
for a minimum age of 18 years in occu-
pations found and declared by the Sec-
retary to be particularly hazardous or 
detrimental to health or well-being of 
minors 16 and 17 years of age. These oc-
cupations may be found in §§ 570.51 
through 570.68 of this chapter. Of par-
ticular interest to retailers are 
§§ 570.52, 570.58, 570.62 and 570.63 of this 
chapter pertaining to the occupations 
of motor-vehicle driver and outside 
helper, and occupations involving the 
operation of power-driven hoisting ap-
paratus, bakery machines, and paper 
products machines. 

DRIVER OR DRIVER’S HELPER MAKING 
LOCAL DELIVERIES 

§ 779.509 Statutory provision. 
Section 13(b)(11) exempts from the 

provisions of section 7 of the Act: 

Any employee employed as a driver or 
driver’s helper making local deliveries, who 
is compensated for such employment on the 
basis of trip rates, or other delivery payment 
plan, if the Secretary shall find that such 
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plan has the general purpose and effect of re-
ducing hours worked by such employees to, 
or below, the maximum workweek applicable 
to them under section 7(a). 

This is an exemption from the over-
time pay requirements only. 

§ 779.510 Conditions that must be met 
for section 13(b)(11) exemption. 

In order that an employee be exempt 
from the overtime provisions of the 
Act under section 13(b)(11) he must be 
employed as a driver or driver’s helper 
making local deliveries, and, he must 
be compensated for such employment 
on a trip rate basis or other delivery 
payment plan, and such plan must be 
found by the Secretary to have the 
general purpose and effect of reducing 
the hours worked by the driver or driv-
er’s helper to, or below, the maximum 
workweek applicable to him under sec-
tion 7(a) of the Act. If all the preceding 
conditions are not met the exemption 
is inapplicable. 

§ 779.511 ‘‘Finding by Secretary.’’ 
As stated in § 779.510, before the sec-

tion 13(b)(11) exemption may be 
claimed, the Secretary must find that 
the trip rate basis of compensation, or 
other delivery payment plan used to 
compensate a driver or a driver’s help-
er making local deliveries, has the gen-
eral purpose and effect of reducing the 
hours worked by these employees to, or 
below, the maximum workweek appli-
cable to them under section 7(a) of the 
Act. The conditions under which such 
findings may be made, amended, or re-
voked, and the procedure for obtaining 
such a finding are set forth in the regu-
lations in part 551 of this chapter. 

RECORDS TO BE KEPT BY EMPLOYERS 

§ 779.512 The recordkeeping regula-
tions. 

Every employer who is subject to any 
of the provisions of the Act is required 
to maintain certain records. The rec-
ordkeeping requirements are set forth 
in regulations which have been pub-
lished in subparts A and B of part 516 of 
this chapter. Subpart A contains the 
requirements applicable to all employ-
ers employing covered employees, in-
cluding the general requirements relat-
ing to the posting of notices, the pres-

ervation and location of records and 
similar general provisions. Subpart A 
also contains the requirements relating 
to the records which must be kept for 
exempt executive, administrative, and 
professional employees and outside 
salesmen. Subpart B deals with infor-
mation and data which must be kept 
with respect to employees who are sub-
ject to other exemptions and provisions 
of the Act. 

§ 779.513 Order and form of records. 

No particular order or form of 
records is prescribed by the regula-
tions. However, the records which the 
employer keeps must contain the infor-
mation and data required by the spe-
cific sections of the regulations which 
are applicable. In addition, where the 
employer claims an exemption from 
the minimum wage or overtime or 
other requirements of the Act, he 
should also maintain those records 
which serve to support his claim for ex-
emption, such as records of sales, pur-
chases, and receipts. 

§ 779.514 Period for preserving 
records. 

Basic records, such as payroll 
records, certificates issued or required 
under the Act, and employment agree-
ments and other basic records must be 
preserved for at least 3 years. Supple-
mentary records such as time and earn-
ings cards or sheets, wage rate tables, 
work time schedules, or order, shipping 
and billing records, and similar records 
need be preserved for only 2 years. 

§ 779.515 Regulations should be con-
sulted. 

This discussion in subpart F of this 
part is intended only to indicate the 
general requirements of the record-
keeping regulations. Each employer 
subject to any provision of the Act 
should consult the regulations to de-
termine what records he must main-
tain and the period for which they 
must be preserved. 
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PART 780—EXEMPTIONS APPLICA-
BLE TO AGRICULTURE, PROC-
ESSING OF AGRICULTURAL COM-
MODITIES, AND RELATED SUB-
JECTS UNDER THE FAIR LABOR 
STANDARDS ACT 

Subpart A—Introductory 

Sec. 
780.0 Purpose of interpretative bulletins in 

this part. 
780.1 General scope of the Act. 
780.2 Exemptions from Act’s requirements. 
780.3 Exemptions discussed in this part. 
780.4 Matters not discussed in this part. 
780.5 Significance of official interpreta-

tions. 
780.6 Basic support for interpretations. 
780.7 Reliance on interpretations. 
780.8 Interpretations made, continued, and 

superseded by this part. 
780.9 Related exemptions are interpreted to-

gether. 
780.10 Workweek standard in applying ex-

emptions. 
780.11 Exempt and nonexempt work during 

the same workweek. 
780.12 Work exempt under another section 

of the Act. 

Subpart B—General Scope of Agriculture 

INTRODUCTORY 

780.100 Scope and significance of interpreta-
tive bulletin. 

780.101 Matters discussed in this subpart. 
780.102 Pay requirements for agricultural 

employees. 
780.103 ‘‘Agriculture’’ as defined by the Act. 
780.104 How modern specialization affects 

the scope of agriculture. 
780.105 ‘‘Primary’’ and ‘‘secondary’’ agri-

culture under section 3(f). 

EXEMPTION FOR ‘‘PRIMARY’’ AGRICULTURE 
GENERALLY 

780.106 Employment in ‘‘primary’’ agri-
culture is farming regardless of why or 
where work is performed. 

FARMING IN ALL ITS BRANCHES 

780.107 Scope of the statutory term. 
780.108 Listed activities. 
780.109 Determination of whether unlisted 

activities are ‘‘farming.’’ 

CULTIVATION AND TILLIAGE OF THE SOIL 

780.110 Operations included in ‘‘cultivation 
and tillage of the soil.’’ 

DAIRYING 

780.111 ‘‘Dairying’’ as a farming operation. 

AGRICULTURAL OR HORTICULTURAL 
COMMODITIES 

780.112 General meaning of ‘‘agricultural or 
horticultural commodities.’’ 

780.113 Seeds, spawn, etc. 
780.114 Wild commodities. 
780.115 Forest products. 
780.116 Commodities included by reference 

to the Agricultural Marketing Act. 

‘‘PRODUCTION, CULTIVATION, GROWING, AND 
HARVESTING’’ OF COMMODITIES 

780.117 ‘‘Production, cultivation, growing.’’ 
780.118 ‘‘Harvesting.’’ 

RAISING OF LIVESTOCK, BEES, FUR-BEARING 
ANIMALS, OR POULTRY 

780.119 Employment in the specified oper-
ations generally. 

780.120 Raising of ‘‘livestock.’’ 
780.121 What constitutes ‘‘raising’’ of live-

stock. 
780.122 Activities relating to race horses. 
780.123 Raising of bees. 
780.124 Raising of fur-bearing animals. 
780.125 Raising of poultry in general. 
780.126 Contract arrangements for raising 

poultry. 
780.127 Hatchery operations. 

PRACTICES EXEMPT UNDER ‘‘SECONDARY’’ 
MEANING OF AGRICULTURE GENERALLY 

780.128 General statement on ‘‘secondary’’ 
agriculture. 

780.129 Required relationship of practices to 
farming operations. 

PRACTICES PERFORMED ‘‘BY A FARMER’’ 

780.130 Performance ‘‘by a farmer’’ gen-
erally. 

780.131 Operations which constitute one a 
‘‘farmer.’’ 

780.132 Operations must be performed ‘‘by’’ 
a farmer. 

780.133 Farmers’ cooperative as a ‘‘farmer.’’ 

PRACTICES PERFORMED ‘‘ON A FARM’’ 

780.134 Performance ‘‘on a farm’’ generally. 
780.135 Meaning of ‘‘farm.’’ 
780.136 Employment in practices on a farm. 

‘‘SUCH FARMING OPERATIONS’’—OF THE 
FARMER 

780.137 Practices must be performed in con-
nection with farmer’s own farming. 

780.138 Application of the general prin-
ciples. 

780.139 Pea vining. 
780.140 Place of performing the practice as a 

factor. 

‘‘SUCH FARMING OPERATIONS’’—ON THE FARM 

780.141 Practices must relate to farming op-
erations on the particular farm. 
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