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§779.412

and is recognized as retail sales or
services in the particular industry.

§779.412 Compensation requirements
for overtime pay exemption under
section 7(i).

An employee of a ‘‘retail or service
establishment’” who is paid on a com-
mission basis or whose pay includes
compensation representing commis-
sions need not be paid the premium
compensation prescribed by section
T(a) for overtime hours worked in a
workweek, provided the following con-
ditions are met:

(a) The ‘‘regular rate’’ of pay of such
employee must be more than one and
one-half times the minimum hourly
rate applicable to him under section 6,
and

(b) More than half his compensation
for a ‘‘representative period’”’ (not less
than one month) must represent com-
missions on goods or services.

§779.413 Methods of compensation of
retail store employees.

(a) Retail or service establishment
employees are generally compensated
(apart from any extra payments for
overtime or other additional pay-
ments) by one of the following meth-
ods:

(1) Straight salary or hourly rate:
Under this method of compensation the
employee receives a stipulated sum
paid weekly, biweekly, semimonthly,
or monthly or a fixed amount for each
hour of work.

(2) Salary plus commission: Under
this method of compensation the em-
ployee receives a commission on all
sales in addition to a base salary (see
paragraph (a)(1) of this section).

(3) Quota bonus: This method of com-
pensation is similar to paragraph (a)(2)
of this section except that the commis-
sion payment is paid on sales over and
above a predetermined sales quota.

(4) Straight commission without ad-
vances: Under this method of com-
pensation the employee is paid a flat
percentage on each dollar of sales he
makes.

(5) Straight commission with ‘‘ad-
vances,”” ‘‘guarantees,” or ‘‘draws.”
This method of compensation is simi-
lar to paragraph (a)(4) of this section
except that the employee is paid a
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fixed weekly, biweekly, semimonthly,
or monthly ‘‘advance,” ‘‘guarantee,” or
“draw.” At periodic intervals a settle-
ment is made at which time the pay-
ments already made are supplemented
by any additional amount by which his
commission earnings exceed the
amounts previously paid.

(b) The above listing in paragraph (a)
of this section which reflects the typ-
ical methods of compensation is not, of
course, exhaustive of the pay practices
which may exist in retail or service es-
tablishments. Although typically in re-
tail or service establishments commis-
sion payments are keyed to sales, the
requirement of the exemption is that
more than half the employee’s com-
pensation represent commissions ‘‘on
goods or services,”” which would in-
clude all types of commissions custom-
arily based on the goods or services
which the establishment sells, and not
exclusively those measured by ‘‘sales”
of these goods or services.

§779.414 Types of employment in
which this overtime pay exemption
may apply.

Section 7(i) was enacted to relieve an
employer from the obligation of paying
overtime compensation to certain em-
ployees of a retail or service establish-
ment paid wholly or in greater part on
the basis of commissions. These em-
ployees are generally employed in so-
called ‘‘big ticket’” departments and
those establishments or parts of estab-
lishments where commission methods
of payment traditionally have been
used, typically those dealing in fur-
niture, bedding and home furnishings,
floor covering, draperies, major appli-
ances, musical instruments, radios and
television, men’s clothing, women’s
ready to wear, shoes, corsets, home in-
sulation, and various home custom or-
ders. There may be other segments in
retailing where the proportionate
amount of commission payments would
be great enough for employees em-
ployed in such segments to come with-
in the exemption. Each such situation
will be examined, where exemption is
claimed, to make certain the employ-
ees treated as exempt from overtime
compensation under section 7(i) are
properly within the statutory exclu-
sion.
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