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§531.59

based on his receipt of tips in the par-
ticular week or weeks of such month at
a rate in excess of $30 a month, where
the employee has worked less than a
month because he started or termi-
nated employment during the month.

[32 FR 13575, Sept. 28, 1967, as amended at 76
FR 18855, Apr. 5, 2011]

§531.59 The tip wage credit.

(a) In determining compliance with
the wage payment requirements of the
Act, under the provisions of section
3(m)(2)(A) the amount paid to a tipped
employee by an employer is increased
on account of tips by an amount equal
to the formula set forth in the statute
(minimum wage required by section
6(a)(1) of the Act minus cash wage paid
(at least $2.13)), provided that the em-
ployer satisfies all the requirements of
section 3(m)(2)(A). This tip credit is in
addition to any credit for board, lodg-
ing, or other facilities which may be al-
lowable under section 3(m).

(b) As indicated in §531.51, the tip
credit may be taken only for hours
worked by the employee in an occupa-
tion in which the employee qualifies as
a ‘“‘tipped employee.”” Pursuant to sec-
tion 3(m)(2)(A), an employer is not eli-
gible to take the tip credit unless it
has informed its tipped employees in
advance of the employer’s use of the
tip credit of the provisions of section
3(m)(2)(A) of the Act, i.e.. The amount
of the cash wage that is to be paid to
the tipped employee by the employer;
the additional amount by which the
wages of the tipped employee are in-
creased on account of the tip credit
claimed by the employer, which
amount may not exceed the value of
the tips actually received by the em-
ployee; that all tips received by the
tipped employee must be retained by
the employee except for a tip pooling
arrangement limited to employees who
customarily and regularly receive tips;
and that the tip credit shall not apply
to any employee who has not been in-
formed of the requirements in this sec-
tion. The credit allowed on account of
tips may be less than that permitted
by statute (minimum wage required by
section 6(a)(1) minus the cash wage
paid (at least $2.13)); it cannot be more.
In order for the employer to claim the
maximum tip credit, the employer
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must demonstrate that the employee
received at least that amount in actual
tips. If the employee received less than
the maximum tip credit amount in
tips, the employer is required to pay
the balance so that the employee re-
ceives at least the minimum wage with
the defined combination of wages and
tips. With the exception of tips contrib-
uted to a tip pool limited to employees
who customarily and regularly receive
tips as described in §531.54, section
3(m)(2)(A) also requires employers that
take a tip credit to permit employees
to retain all tips received by the em-
ployee.

[85 FR 86790, Dec. 30, 2020]

§531.60 Overtime payments.

When overtime is worked by a tipped
employee who is subject to the over-
time pay provisions of the Act, the em-
ployee’s regular rate of pay is deter-
mined by dividing the employee’s total
remuneration for employment (except
statutory exclusions) in any workweek
by the total number of hours actually
worked by the employee in that work-
week for which such compensation was
paid. (See part 778 of this chapter for a
detailed discussion of overtime com-
pensation under the Act.) In accord-
ance with section 3(m)(2)(A), a tipped
employee’s regular rate of pay includes
the amount of tip credit taken by the
employer per hour (not in excess of the
minimum wage required by section
6(a)(1) minus the cash wage paid (at
least $2.13)), the reasonable cost or fair
value of any facilities furnished to the
employee by the employer, as author-
ized under section 3(m) and this part,
and the cash wages including commis-
sions and certain bonuses paid by the
employer. Any tips received by the em-
ployee in excess of the tip credit need
not be included in the regular rate.
Such tips are not payments made by
the employer to the employee as remu-
neration for employment within the
meaning of the Act.

[86791, Dec. 30, 2020]

PART 536—AREA OF PRODUCTION

Sec.
536.1-536.2 [Reserved]
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536.3 ‘‘Area of production’ as used in sec-
tion 13(b)(14) of the Fair Labor Standards
Act.

AUTHORITY: Sec. 13(a)(17), 52 Stat. 1067, as
amended, sec. 9, 75 Stat. 71, as amended, sec.
204(b), 80 Stat. 835; 29 U.S.C. 213(b)(14).

SOURCE: 27 FR 400, Jan. 13, 1962, unless oth-
erwise noted.

§§536.1-536.2 [Reserved]

§536.3 “Area of production” as used in
section 13(b)(14) of the Fair Labor
Standards Act.

(a) An employee employed by an es-
tablishment commonly recognized as a
country elevator and having not more
than five employees (including such an
establishment which sells products and
services used in the operation of a
farm) shall be regarded as employed
within the ‘“‘area of production,” with-
in the meaning of section 13(b)(14) of
the Fair Labor Standards Act, if the
establishment by which he is employed
is located in the open country or in a
rural community and 95 percent of the
agricultural commodities received by
the establishment for storage or for
market come from normal rural
sources of supply within the following
air-line distances from the establish-
ment:

(1) With respect to grain and soy-
beans—>50 miles;

(2) With respect to any other agricul-
tural commodities—20 miles.

(b) For the purpose of this section:

(1) ““Open country or rural commu-
nity’’ shall not include any city, town,
or urban place of 2,500 or greater popu-
lation or any area within:

(i) One air-line mile of the city, town,
or urban place with a population of
2,500 up to by not including 50,000, or

(ii) Three air-line miles of any city,
town, or urban place with a population
of 50,000 up to but not including 500,000,
or

(iii) Five air-line miles of any city
with a population of 500,000 or greater,
according to the latest available
United States Census.

(2) The commodities shall be consid-
ered to come from ‘‘normal rural
sources of supply’”’ within the specified
distances from the establishment if
they are received: (i) From farms with-
in such specified distances, or (ii) from
farm assemblers or other establish-
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ments through which the commodity
customarily moves, which are within
such specified distances and located in
the open country or in a rural commu-
nity, or (iii) from farm assemblers or
other establishments not located in the
open country or in a rural community
provided it can be demonstrated that
the commodities were produced on
farms within such specified distances.

(3) The period for determining wheth-
er 95 percent of the commodities are re-
ceived from normal rural sources of
supply shall be the last preceding cal-
endar month in which operations were
carried on for two workweeks or more,
except that until such time as an es-
tablishment has operated for such a
calendar month the period shall be the
time during which it has been in oper-
ation.

(4) The percentage of commodities re-
ceived from normal rural sources of
supply within the specified distances
shall be determined by weight, volume
or other physical unit of measure, ex-
cept that dollar value shall be used if
different commodities received in the
establishment are customarily meas-
ured in physical units that are not
comparable.

(Sec. 13(a) (17), 52 Stat. 1067, as amended, sec.
9, 75 Stat. 71; 29 U.S.C. 213 (a) (17))

[27 FR 400, Jan. 13, 1962, as amended at 71 FR
16666, Apr. 3, 2006]

PART 541—DEFINING AND DELIM-
ITING THE EXEMPTIONS FOR EX-
ECUTIVE, ADMINISTRATIVE, PRO-
FESSIONAL, COMPUTER AND
OUTSIDE SALES EMPLOYEES

Subpart A—General Regulations
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