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§4.52

§4.52 Fringe benefit determinations.

(a) Wage determinations issued pur-
suant to the Service Contract Act ordi-
narily contain provisions for vacation
and holiday benefits prevailing in the
locality. In addition, wage determina-
tions contain a prescribed minimum
rate for all other benefits, such as in-
surance, pension, etc., which are not
required as a matter of law (i.e., ex-
cluding Social Security, unemploy-
ment insurance, and workers’ com-
pensation payments and similar statu-
tory benefits), based upon the sum of
the benefits contained in the U.S. Bu-
reau of Labor Statistics, Employment
Cost Index (ECI), for all employees in
private industry, nationwide (and ex-
cluding ECI components for supple-
mental pay, such as shift differential,
which are considered wages rather than
fringe benefits under SCA). Pursuant
to Section 4(b) of the Act and §4.123,
the Secretary has determined that it is
necessary and proper in the public in-
terest, and in accord with remedial
purposes of the Act to protect pre-
vailing labor standards, to issue a vari-
ation from the Act’s requirement that
fringe benefits be determined for var-
ious classes of service employees in the
locality.

(b) The minimum rate for all benefits
(other than holidays and vacation)
which are not legally required, as pre-
scribed in paragraph (a) of this section,
shall be phased in over a four-year pe-
riod beginning June 1, 1997. The first
year the rate will be $.90 per hour plus
one-fourth of the difference between
$.90 per hour and the rate prescribed in
paragraph (a) of this section; the sec-
ond year the rate will be increased by
one-third of the difference between the
rate set the first year and the rate pre-
scribed; the third year the rate will be
increased by one-half of the difference
between the rate set in the second year
and the rate prescribed; and the fourth
year and thereafter the rate will be the
rate prescribed in paragraph (a) of this
section.

(c) Where it is determined pursuant
to §4.51(b) that a single fringe benefit
rate is paid with respect to a majority
of the workers in a class of service em-
ployees engaged in similar work in a
locality, that rate will be determined
to prevail notwithstanding the rate
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which would otherwise be prescribed
pursuant to this section. Ordinarily, it
will be found that a majority of work-
ers receive fringe benefits at a single
level where those workers are subject
to a collective bargaining agreement
whose provisions have been found to
prevail in the locality.

(d) A significant number of contracts
contain a prevailing fringe benefit rate
of $2.56 per hour. Generally, these con-
tracts are large base support contracts,
contracts requiring competition from
large corporations, contracts requiring
highly technical services, and con-
tracts solicited pursuant to A-76 proce-
dures (displacement of Federal employ-
ees), as well as successor contracts
thereto. The $2.56 benefit rate shall
continue to be issued for all contracts
containing the $2.56 benefit rate, as
well as resolicitations and other suc-
cessor contracts for substantially the
same services, until the fringe benefit
rate determined in accordance with
paragraphs (a) and (b) of this section
equals or exceeds $2.56 per hour.

(e) Variance procedure. (1) The Depart-
ment will consider variations requested
by contracting agencies pursuant to
Section 4(b) of the Act and §4.123, from
the methodology described in para-
graph (a) of this section for deter-
mining prevailing fringe benefit rates.
This variation procedure will not be
utilized to routinely permit separate
fringe benefit packages for classes of
employees and industries, but rather
will be limited to the narrow cir-
cumstances set forth herein where spe-
cial needs of contracting agencies re-
quire this procedure. Such variations
will be considered where the agency
demonstrates that because of the spe-
cial circumstances of the particular in-
dustry, the variation is necessary and
proper in the public interest or to
avoid the serious impairment of gov-
ernment business. Such a demonstra-
tion might be made, for example,
where an agency is unable to obtain
contractors willing to bid on a contract
because the service will be performed
at the contractor’s facility by employ-
ees performing work for the Govern-
ment and other customers, and as a re-
sult, paying the required SCA fringe
benefits would cause undue disruption
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to the contractor’s own work force and
pay practices.

(2) It will also be necessary for the
agency to demonstrate that a variance
is in accordance with the remedial pur-
pose of the Act to protect prevailing
labor standards, by providing com-
prehensive data from a valid survey
demonstrating the prevailing fringe
benefits for the specific industry. If the
agency does not continue to provide
current data in subsequent years, the
variance will be withdrawn and the
rate prescribed in paragraph (a) of this
section will be issued for the contract.

[61 FR 68664, Dec. 30, 1996]

§4.53 Collective bargaining agreement
(successorship) determinations.

Determinations based on the collec-
tive bargaining agreement of a prede-
cessor contractor set forth by job clas-
sification each provision relating to
wages (such as the established straight
time hourly or salary rate, cost-of-liv-
ing allowance, and any shift, haz-
ardous, and other similar pay differen-
tials) and to fringe benefits (such as
holiday pay, vacation pay, sick leave
pay, life, accidental death, disability,
medical, and dental insurance plans,
retirement or pension plans, severance
pay, supplemental unemployment ben-
efits, saving and thrift plans, stock-op-
tion plans, funeral leave, jury/witness
leave, or military leave) contained in
the predecessor’s collective bargaining
agreement, as well as conditions gov-
erning the payment of such wages and
fringe benefits. Accrued wages and
fringe benefits and prospective in-
creases therein are also included. Each
wage determination is limited in appli-
cation to a specific contract succeeding
a contract which had been performed in
the same locality by a contractor with
a collective bargaining agreement, and
contains a notice to prospective bid-
ders regarding their obligations under
section 4(c) of the Act.

[48 FR 49762, Oct. 27, 1983. Redesignated at 61
FR 68664, Dec. 30, 1996]

§4.54 Locality basis of wage and fringe
benefit determinations.

(a) Under section 2(a) of the Act, the

Secretary or his authorized representa-

tive is given the authority to deter-
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mine the minimum monetary wages
and fringe benefits prevailing for var-
ious classes of service employees ‘‘in
the locality”. Although the term local-
ity has reference to a geographic area,
it has an elastic and variable meaning
and contemplates consideration of the
existing wage structures which are per-
tinent to the employment of particular
classes of service employees on the var-
ied kinds of service contracts. Because
wage structures are extremely varied,
there can be no precise single formula
which would define the geographic lim-
its of a ‘“locality” that would be rel-
evant or appropriate for the determina-
tion of prevailing wage rates and pre-
vailing fringe benefits in all situations
under the Act. The locality within
which a wage or fringe benefit deter-
mination is applicable is, therefore, de-
fined in each such determination upon
the basis of all the facts and cir-
cumstances pertaining to that deter-
mination. Locality is ordinarily lim-
ited geographically to a particular
county or cluster of counties com-
prising a metropolitan area. For exam-
ple, a survey by the Bureau of Labor
Statistics of the Baltimore, Maryland
Standard Metropolitan Statistical
Area includes the counties of Balti-
more, Harford, Howard, Anne Arundel,
and the City of Baltimore. A wage de-
termination based on such information
would define locality as the same geo-
graphic area included within the scope
of the survey. Locality may also be de-
fined as, for example, a city, a State,
or, under rare circumstances, a region,
depending on the actual place or places
of contract performance, the geo-
graphical scope of the data on which
the determination was based, the na-
ture of the services being contracted
for, and the procurement method used.
In addition, in Southern Packaging &
Storage Co. v. United States, 618 F.2d 1088
(4th Cir. 1980), the court held that a na-
tionwide wage determination normally
is not permissible under the Act, but
postulated that ‘‘there may be the rare
and unforeseen service contract which
might be performed at locations
throughout the country and which
would generate truly nationwide com-
petition”’.

(b) Where the services are to be per-
formed for a Federal agency at the site
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