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§38.114

(a) The Director has issued a Final
Determination under §38.95 or Notifica-
tion of Breach of Conciliation Agree-
ment under §38.98;

(b) There has been an express finding
on the record, after opportunity for a
hearing, of failure by the grant appli-
cant or recipient to comply with a re-
quirement imposed by or under the
nondiscrimination and equal oppor-
tunity provisions of WIOA or this part;

(c) A decision issued by the Adminis-
trative Review Board has become final,
the Administrative Law Judge’s deci-
sion and order has become the Final
Agency Decision, or the Final Deter-
mination or Notification of Concilia-
tion Agreement has been deemed the
Final Agency Decision, under
§38.112(b); and

(d) The expiration of 30 days after the
Secretary has filed, with the commit-
tees of Congress having legislative ju-
risdiction over the program involved, a
full written report of the cir-
cumstances and grounds for such ac-
tion.

[81 FR 87211, Dec. 2, 2016, as amended at 85
FR 13033, Mar. 6, 2020; 85 FR 30619, May 20,
2020]

§38.114 Distribution of WIOA Title I fi-
nancial assistance to an alternate
recipient.

When the Department withholds
funds from a recipient or grant appli-
cant under these regulations, the Sec-
retary may disburse the withheld funds
directly to an alternate recipient. In
such case, the Secretary will require
any alternate recipient to dem-
onstrate:

(a) The ability to comply with these
regulations; and

(b) The ability to achieve the goals of
the nondiscrimination and equal oppor-
tunity provisions of WIOA.

§38.115 Post-termination proceedings.

(a) A grant applicant or recipient ad-
versely affected by a Final Decision
and Order issued under §38.112(b) will
be restored, where appropriate, to full
eligibility to receive WIOA Title I fi-
nancial assistance if the grant appli-
cant or recipient satisfies the terms
and conditions of the Final Decision
and Order and brings itself into compli-
ance with the nondiscrimination and
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equal opportunity provisions of WIOA
and this part.

(b) A grant applicant or recipient ad-
versely affected by a Final Decision
and Order issued under §38.112(b) may
at any time petition the Director to re-
store its eligibility to receive WIOA
Title I financial assistance. A copy of
the petition must be served on the par-
ties to the original proceeding that led
to the Final Decision and Order. The
petition must be supported by informa-
tion showing the actions taken by the
grant applicant or recipient to bring
itself into compliance. The grant appli-
cant or recipient has the burden of
demonstrating that it has satisfied the
requirements of paragraph (a) of this
section. While proceedings under this
section are pending, sanctions imposed
by the Final Decision and Order under
§38.112(b)(1) and (2) must remain in ef-
fect.

(c) The Director must issue a written
decision on the petition for restora-
tion.

(1) If the Director determines that
the grant applicant or recipient has
not brought itself into compliance, the
Director must issue a decision denying
the petition.

(2) Within 30 days of its receipt of the
Director’s decision, the recipient or
grant applicant may file a petition for
review of the decision by the Adminis-
trative Review Board, setting forth the
grounds for its objection to the Direc-
tor’s decision.

(3) The petition must be served on
the Director and on the Office of the
Solicitor, Civil Rights and Labor-Man-
agement Division.

(4) The Director may file a response
to the petition within 14 days.

(6) The Administrative Review Board
must issue a decision denying or grant-
ing the recipient’s or grant applicant’s
request for restoration to eligibility.

[81 FR 87211, Dec. 2, 2016, as amended at 85
FR 13033, Mar. 6, 2020; 85 FR 30619, May 20,
2020]

PART 42—COORDINATED
ENFORCEMENT

Sec.
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et seq.; 5 U.S.C. 301.

SOURCE: 45 FR 39489, June 10, 1980, unless
otherwise noted.

§42.1 General statement.

These regulations are promulgated
by the Secretary of Labor to describe
the coordination of the activities of the
Employment Standards Administra-
tion, the Occupational Safety and
Health Administration, and the Em-
ployment and Training Administration
relating to migrant farmworkers.

§42.2 Purpose.

(a) These regulations coordinate the
activities of ESA, OSHA and ETA, and
are intended to:

(1) Ensure effective enforcement ef-
forts under the protective statutes—
i.e., the Farm Labor Contractor Reg-
istration Act (FLCRA), the Occupa-
tional Safety and Health Act (OSHA),
and the Fair Labor Standards Act
(FLSA) (protective statutes).

(2) Ensure that the enforcement ef-
forts of DOL agencies are coordinated
to maximize their effectiveness, yet
minimize unnecessary duplication.

(3) Focus the attention of DOL agen-
cies upon the special employment-re-
lated problems faced by migrant farm-
workers.

(4) Coordinate DOL enforcement ef-
forts with related activities of farm-
worker groups, federal and State agen-
cies, and other concerned parties out-
side the Department of Labor whose
operations are related to the employ-
ment, housing, and working conditions
of migrant farmworkers.

(5) HEstablish an information ex-
change which will afford the Depart-
ment, farmworker groups, and other
concerned parties outside the Depart-
ment of Labor the opportunity to ex-

§42.4

change information concerning wages,
hours and working conditions.

§42.3

A National Farm Labor Coordinated
Enforcement Committee (National Com-
mittee) is hereby established which
shall be responsible for: Reviewing
policies, guidelines and enforcement
goals and strategies for the Depart-
ment of Labor with respect to migrant
farm labor-related enforcement efforts
under the protective statutes; resolv-
ing policies which are in conflict be-
tween DOL agencies; advising the Sec-
retary on legislative initiatives which
would strengthen farm labor-related
enforcement efforts; and providing
guidance and recommendations to DOL
agencies on related enforcement activi-
ties.

National Committee.

§42.4 Structure of the National Com-
mittee.

(a) The National Committee shall
consist of the Under Secretary of
Labor, the Solicitor of Labor, and the
Assistant Secretaries for the Employ-
ment Standards Administration (ESA),
the Occupational Safety and Health
Administration (OSHA), and the Em-
ployment and Training Administration
(ETA).

(b) The Committee shall be headed by
the Under Secretary, who shall assign
to one of his/her Special Assistants the
responsibility of directing the nec-
essary staff work required by the Com-
mittee.

(c) The National Committee shall
meet on a quarterly basis to review the
Department’s responsibilities affecting
migrant farmworkers, and at any other
time as determined by the Under Sec-
retary to be necessary to carry out the
National Committee’s responsibilities.

(d) There shall be a National Com-
mittee staff level working group con-
sisting of senior staff representatives
from the Branch of Farm Labor Law
Enforcement, the Wage and Hour Divi-
sion, the U.S. Employment Service (the
National MSFW Monitor Advocate),
the Employment and Training Admin-
istration, the Office of Field Coordina-
tion and the Directorate of Federal
Compliance and State Programs in the
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§42.5

Occupational Safety and Health Ad-
ministration, and the Office of the So-
licitor.

(e) The Special Assistant to the
Under Secretary shall be the director
of the staff level working group.

(f) The staff level working group
shall meet monthly or more frequently
as requested by the director.

(g) The director, or another member
of the National Committee, shall at-
tend the annual public meeting of each
of the Regional Farm Labor Coordi-
nating Committees.

§42.5 Policy review.

(a) The National Committee shall re-
view the policies of OSHA, ESA and the
United States Employment Service
(USES), and the Office of the Solicitor
and shall guide the respective agencies
in improving the effectiveness of and
coordination among all DOL agencies
assigned responsibilities related to mi-
grant farmworkers. These policies and
guidance shall include such issues as
the following:

(1) The coordination of inspections,
including housing inspections, reports
and procedures of DOL agencies and
State agencies designated by the De-
partment to follow-up on complaints
under, and to detect promptly viola-
tions of, any of the protective statutes.

(2) The expedited enforcement and
legal procedures to accommodate the
transient and seasonal nature of mi-
grant farmworker’s problems.

(3) The development of systems for
prompt and efficient referral to the ap-
propriate federal or State agency of
violations or complaints discovered by
or reported to DOL agencies or appro-
priate State agencies, along with
prompt and efficient follow-up action
by the appropriate agency from the ini-
tiation of the investigation through
final enforcement action.

(4) The training of all appropriate
DOL personnel in order to ensure co-
ordinated and effective enforcement.

(5) The level of enforcement achieved
by the remedies or sanctions used by
DOL agencies to enforce the protective
statutes.

(6) The effectiveness of the Special-
ists Program and the Regional Farm
Labor Coordinated Enforcement Com-
mittees.
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§42.6 Enforcement strategy.

(a) Each Regional Farm Labor Co-
ordinated Enforcement Committee
shall annually prepare, on a regional
basis, a migrant farm labor enforce-
ment strategy for each protective stat-
ute pursuant to §42.20(c)(3). The Na-
tional Committee shall review these
regional strategies and make rec-
ommendations to the appropriate DOL
agencies. In reviewing the enforcement
strategies, the Committee shall pay
particular attention to:

(1) The priorities set for the inves-
tigation and enforcement activities of
compliance officers.

(2) Available data on the past and
current levels of enforcement of the
protective statutes in the region, in-
cluding the data collected pursuant to
§42.21, infra.

(3) The level of attention given to di-
rected activity as distinguished from
complaint-initiated compliance activi-
ties.

(4) The capability of the agency to re-
spond quickly and thoroughly under
the strategy to emergencies involving
violations of any of the protective stat-
utes.

(5) The level of priority given by the
Office of the Solicitor to farm labor-re-
lated enforcement activities under the
respective protective statutes.

(6) The ability of agencies to respond
quickly and effectively to resolve com-
plaints.

(7) The extent to which agencies fol-
low through with appropriate remedies
and sanctions.

(8) The degree to which agencies co-
ordinate and cooperate on a local and
regional level.

(9) Other activities of DOL agencies
related to migrant farmworker en-
forcement.

§42.7 Complaint/directed action logs.

(a) To facilitate the Committee’s re-
view of all migrant farmworker com-
plaints, including pre and post occu-
pancy housing inspections and the en-
forcement strategies of DOL agencies,
the Committee shall oversee the oper-
ation of a system of coordinated Com-
plaint/Directed Action Logs (logs). The
logs shall be maintained by each DOL
agency and appropriate SESA and
OSHA State agencies.
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(b) The logs shall record both the
numbers of compliance actions initi-
ated as a result of complaints and
those initiated on the basis of directed
activity. They shall also include a sta-
tistical record of all original referrals
both from and to other DOL agencies
or federal or State authorities.

(1) Whenever a complaint is received
and/or an investigation is completed by
an agency, the appropriate official of
that agency shall enter the matter on
the log.

(2) Wherever possible, the responsible
agency, upon request, shall inform the
complainant of the status of the ac-
tions pending, and shall inform, when
applicable, the referring agency.

(3) ESA, OSHA, USES, and the Office
of the Solicitor shall be responsible for
preparing the quarterly statistical
summary by regions of the respective
agency’s compliance activity. This
summary shall include all complaints
and compliance actions which

(i) Were pursued to completion by the
subagency during the reporting period
or

(ii) Were received during the report-
ing period or earlier, and are pending.
Each agency also shall report a sum-
mary of aging and resource allocation
data. The summary shall be submitted
to the National Committee and the ap-
propriate Regional Committee.

(c) The National Committee staff
shall analyze the statistical summaries
and shall recommend National or Re-
gional Committee action where prob-
lems or short-comings are identified.
Pursuant to this review, the National
Committee shall take steps to ensure
that the responsible agencies make
timely responses to complaints and
conduct vigorous enforcement action.

§42.8 Coordination plan.

(a) Based upon, among other things,
the regional enforcement strategies
submitted under §42.6, the National
Committee shall develop an annual co-
ordination plan concerning farm labor-
related responsibilities of the Depart-
ment, including migrant housing in-
spections, the referral of complaints,
enforcement action on violations of
federal or State employment-related
laws subject to the jurisdiction of DOL,
or regulations administered by DOL or

§42.9

appropriate State agencies, and assist-
ance to stranded migrant farmworkers.

(b) The coordination plan shall de-
scribe the present program responsibil-
ities of ESA for enforcement in the
farm labor area of the Fair Labor
Standards Act, and the Farm Labor
Contractor Registration Act. The plan
shall include a statistical summary of
the prior-year complaints under, and
alleged violations of, FLSA and
FLCRA as recorded in the logs of the
ESA Wage and Hour Regional and Area
Offices, and shall set forth general
goals and objectives for FLSA and
FLCRA enforcement activities for the
following year as established by ESA.

(c) The coordination plan shall de-
scribe the present program responsibil-
ities of OSHA for protecting the safety
and health of migrant farmworkers.
The plan shall include a statistical
summary of prior-year complaints
under, and alleged violations of, OSHA
recorded in the logs of the OSHA State
and area offices, and shall provide gen-
eral goals for OSHA enforcement ac-
tivities for the following year as estab-
lished by OSHA.

(d) The plan shall include a review of
the procedures developed by ETA to
handle emergency situations, such as
the stranding or displacement of mi-
grants, and shall provide general goals
for USES activities for the following
year.

§42.9 Farm Labor Specialist (ESA).

(a) The Assistant Secretary for ESA
shall designate ESA Compliance Offi-
cers as Farm Labor Specialists
(Specialists). The Specialists shall be as-
signed to area offices, or field stations
under area offices, with significant
numbers of agricultural worker activ-
ity as designated by ESA. These Spe-
cialists shall coordinate FLCRA and
FLSA activities in agricultural em-
ployment and shall be responsible for:

(1) Conducting FLCRA/FLSA farm
labor investigations;

(2) Serving as staff advisors and con-
sultants to regional and area officials
on FLCRA and FLSA;

(3) Coordinating FLCRA and FLSA
activities with appropriate OSHA and
USES activities;

(4) Directing special migrant farm-
worker enforcement activities;
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§42.10

(5) Monitoring the farm labor-related
activities of significant crew leaders
and growers in the area to ascertain
that those against whom ESA has
taken enforcement action are oper-
ating in compliance with FLCRA and
FLSA;

(6) Conducting technical assistance
and public information programs re-
garding FLCRA and FLSA;

(7) Coordinating of referrals to and
from other federal and State agencies
with farm labor responsibilities, such
as OSHA and USES;

(8) Advising regularly the Regional
Committee on actual farm labor work-
ing conditions in their areas and other-
wise participating in regional coordi-
nation activities as directed by the Re-
gional Committee; and

(9) Providing specialized training on
FLCRA and FLSA as may be requried.

§42.10 Farm labor contact persons
and regional coordinators (OSHA).

(a) OSHA Area Directors shall be re-
sponsible for ensuring that: (1) Migrant
farmworker complaints and referrals
are evaluated, and appropriate action
is taken; and (2) migrant farmworker
camp inspections are scheduled
promptly.

(b) OSHA Area Directors shall des-
ignate OSHA compliance officers to
serve in the capacity of Farm Labor
Contact Persons. These Farm Labor
Contact Persons shall be trained in en-
forcement of the Occupational Safety
and Health Act of 1970 (84 Stat. 1590, 29
U.S.C. 651 et seq.) and all OSHA stand-
ards affecting migrant farmworkers.
These Farm Labor Contact Persons
shall be designated in OSHA area of-
fices with responsibility for conducting
a significant number of migrant farm-
worker camp inspections.

(c) The OSHA Area Directors shall
assign the Farm Labor Contact Person
to:

(1) Conduct migrant farmworker
camp inspections during periods when
migrant housing facilities are occu-
pied, or when it is reasonably predict-
able the facilities will imminently be
occupied;

(2) Serve as a technical advisor on
migrant farmworker-related matters;
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(3) Train other compliance officers to
conduct migrant farmworker camp in-
spections; and

(4) Perform other OSHA duties, in-
cluding duties not related to migrant
farmworker OSHA enforcement.

(d) Regional Administrators for
OSHA shall designate a Farm Labor
Regional Coordinator to coordinate mi-
grant farmworker activities. The Farm
Labor Regional Coordinators shall:

(1) Coordinate all migrant farm-
worker related activity within the Re-
gion’s jurisdiction, i.e., enforcement,
training, and public information;

(2) Serve as representatives of the
OSHA Regional Administrators on the
Regional Farm Labor Coordinated En-
forcement Committee’s staff level
work group; and

(3) Perform other OSHA duties.

(e) OSHA shall request State des-
ignees of States having approved occu-
pational safety and health plans and
responsibility for conducting a signifi-
cant number of migrant farmworker
camp inspections to appoint a State
Farm Labor Coordinator. The State
Farm Labor Coordinator shall:

(1) Coordinate State OSHA migrant
farmworker camp inspections and
other migrant farmworker enforce-
ment activities consistent with the ob-
jectives of this section; and

(2) Represent the State on the Re-
gional Farm Labor Coordinating Com-
mittee’s staff level working group.

§42.20 Regional Farm Labor Coordi-
nated Enforcement Committee.

(a) Under the leadership of the ESA
Regional Administrator, each region
shall establish a Regional Farm Labor
Coordinated Enforcement Committee
(Regional Committee), including rep-
resentatives of ESA, OSHA, ETA (the
Regional MSFW Monitor Advocate),
and the Office of the Regional Solic-
itor.

(b) The Regional Committee shall be
headed by the Regional Administrator
of ESA.

(c) The Regional Committee shall:

(1) Meet regularly on at least a quar-
terly basis;

(2) Exchange information on enforce-
ment activities, including complaint/
directed action logs developed by the
DOL subagencies;
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(3) Develop a written coordinated en-
forcement strategy specifying for the
region all information which the Re-
gional Committee believes will be help-
ful to the National Committee in for-
mulating the annual coordination plan.
This strategy shall include at a min-
imum all information called for by
§42.8 for the region, taking into ac-
count particular conditions in the re-
gion (e.g., the seasonality of the farm
labor population). Once it is reviewed
by the National Committee and appro-
priately revised, the regional offices of
ESA, ETA, and OSHA shall follow the
enforcement strategy for the year,
with revisions as needed by changing
circumstances during the year. The Na-
tional Committee shall be advised of
any such revisions;

(4) Maintain contacts with State
agencies, farm labor groups, growers,
and other interested parties; and

(5) Coordinate cross-training of en-
forcement personnel within the region.

(d) There shall be a regional com-
mittee staff level working group in
each region consisting of regional staff
representatives from ESA, ETA, OSHA,
the Office of the Regional Solicitor,
and OSHA State Farm Labor Coordina-
tors within that region. This working
group shall meet at least monthly.

(e) The designated Farm Labor Spe-
cialist (ESA), Farm Labor Regional Co-
ordinators (OSHA), and MSFW Monitor
Advocates (USES) in each region shall
be available to provide staff support to
the Regional Committees.

(f) To facilitate coordination with
farm labor groups and growers in each
region, the respective Regional Com-
mittee shall hold an annual public
meeting, transcribe or recorded at the
option of the Regional Committee,
which shall be:

(1) Publicized to all appropriate mi-
grant farmworker and grower associa-
tions in the region;

(2) Conducted by the director of the
Regional Committee with other DOL
agency representatives participating as
necessary; and

(3) Opened to all members of the pub-
lic.

(g) The Regional Committee shall
conduct and cooperate with the Na-
tional Committee in order to develop,
implement and ensure the uniform and

§42.21

effective application of coordinated en-
forcement efforts.

§42.21 Data collection.

(a) For each protective statute, ESA,
OSHA, and the Office of the Solicitor
(SOL) shall regularly collect statistical
data reflecting their enforcement ef-
forts on a regional and national basis
and shall submit such data quarterly
to the National and Regional Commit-
tees. Fourth quarter data shall be ac-
companied by annual summaries.
These submissions shall include at
least the data items specified in this
section. The data collected will provide
a basis for coordination of enforcement
of the protection statutes.

(b) The statistical data submitted by
ESA on FLCRA enforcement shall in-
clude: (1) Total compliance actions
covered by the Act, showing total farm
labor contractor (FLC) actions, total
farm labor contractor employee
(FLCE) actions, total User actions,
total concurrent FLSA actions, and
total actions with noncompliance; (2)
total types of assignments (JS com-
plaint, other complaint, employers of
undocumented workers); (3) total types
of compliance actions (conciliation,
full investigation, follow-up investiga-
tion, other); (4) total compliance hours
expended; (5) total crew workers af-
fected; (6) total violations by cat-
egories and type of violation (FLC,
FLCE, User); (7) total compliance ac-
tions in which civil money penalties
(CMPs) are assessed and total amount
assessed; (8) total compliance actions
in which CMPs are collected and total
amount collected.

(c) The Wage-Hour Division shall sub-
mit the following statistical data on
FLSA enforcement with respect to em-
ployees working within the categories
of Agriculture, Agricultural Products,
and Agricultural Services, etc., and
various subcategories of each of these
three major categories: (1) Total num-
ber of completed investigations; (2)
total hours spent in conducting inves-
tigations; (3) number of employees
found underpaid (total, under min-
imum wage provisions, under overtime
provisions); (4) amount of under-
payment found (total, under minimum
wage provisions, under overtime provi-
sions); (b) total number of employees to
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whom income was restored; and (6)
total amount of money restored.

(d) OSHA’s migrant farmworker en-
forcement statistical data shall be sub-
mitted for each region on a state-by-
state basis, including OSHA State Plan
States, and shall include: (1) Number of
complaints received and number of in-
spections conducted in response; (2)
number of referrals received and num-
ber of inspections conducted in re-
sponse; (3) number of programmed or
directed inspections, (4) number of vio-
lations found by type of violation (seri-
ous, willful, repeat and other than seri-
ous); (b) total number of employees af-
fected by inspections; (6) approximate
total hours spent on migrant camp in-
spections; (7) number of inspections for
which penalties were proposed and
amount proposed; (8) number of inspec-
tions for which penalties were col-
lected and amount collected.

(e) The SOL shall submit statistical
data on farm labor-related enforcement
efforts under each protective statute
which shall include: (1) Total cases re-
ceived by SOL; (2) actions taken on
cases (settled, referred to ALJ, civil ac-
tions filed, referrals to U.S. Attorney);
and (3) results of cases (including in-
junctions and license revocations and
denials).

(f) Complaint Response Data—ESA
and OSHA shall submit annually a
summary of aging data for their re-
spective migrant farmworker-related
activities under FLCRA, FLSA and
OSHA respectively, showing aging from
receipt of a complaint or completion of
an investigation until referral to SOL
or other final action by the enforce-
ment agency. The Office of the Solic-
itor shall submit similar data showing
aging of matters between receipt by
SOL of a case and the completion of
some responsive action on the case.
Where available, OSHA shall submit
data showing the average length of
time between receipt of a complaint
and the completion of the action taken
in response to the complaint. Where
available, ESA shall submit data show-
ing complaints received, complaints on
hand, and number of actions completed
based on complaints.

(g) The National Committee shall re-
view the data collection systems of
ESA, OSHA and SOL, as they pertain

29 CFR Subtitle A (7-1-23 Edition)

to farm labor enforcement, and rec-
ommend any necessary changes to the
subagencies.

PART 44—PROCESS FOR ELECTING
STATE AGENCY EMPLOYMENT
STATISTICS REPRESENTATIVES FOR
CONSULTATIONS WITH DEPART-
MENT OF LABOR

Sec.

44.1 Purpose and scope.

44.2 Election cycle and tenure of represent-
atives.

44.3 Election process.

AUTHORITY: 5 U.S.C. 301; 20 U.S.C. 9276(c); 29
U.S.C. 49 1-2.

SOURCE: 65 FR 7195, Feb. 11, 2000, unless
otherwise noted.

§44.1 Purpose and scope.

This part contains the regulations of
the U.S. Department of Labor estab-
lishing a process for the election of
representatives of the States to par-
ticipate in formal consultations with
the Department of Labor for purposes
of the development of an annual em-
ployment statistics plan and to address
other employment statistics issues.
The representatives are to be elected
by and from the State employment sta-
tistics directors affiliated with the
State agencies designated to carry out
the employment statistics responsibil-
ities under the revised section 15 of the
Wagner-Peyser Act (29 U.S.C. 49 1-2), as
amended by section 309 of the Work-
force Investment Act of 1998. The re-
vised section 15(d)(2) of the Wagner-
Peyser Act requires the Secretary to
establish a process for the election of
such representatives from each of the
10 Federal regions of the Department of
Labor.

§44.2 Election cycle and tenure of rep-
resentatives.

(a) Election cycle. The States located
within each Federal region, as defined
in this paragraph, shall elect one rep-
resentative in accordance with the pro-
cedures specified in this part. The ini-
tial election for representatives of the
States from all 10 Federal regions will
be held not later than February 17,
1999. For purposes of this section, the
Federal regions shall be the Standard
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