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(d) Interest charges. Interest charges
may be assessed on any unpaid bill
starting on the 31st day following the
day on which the billing was sent, at
the rate prescribed in 31 U.S.C. 3717,
and will accrue from the date of bill-
ing.

(e) Debt collection. The Debt Collec-
tion Act of 1982, Public Law 97-365, in-
cluding disclosure to consumer credit
reporting agencies and the use of col-
lection agencies, will be utilized to en-
courage payment where appropriate.

§2702.12 Preservation of records.

Pursuant to title 44 of the United
States Code or the General Records
Schedule 4.2 of the National Archives
and Records Administration, the Com-
mission preserves all correspondence
pertaining to requests received under
this part, as well as copies of all re-
quested records for 6 years following
final agency action or 3 years after
final adjudication by the courts, which-
ever is later. The Commission will not
dispose of or destroy records while they
are the subject of a pending request,
appeal, or lawsuit under the FOIA.

PART 2703—EMPLOYEE
RESPONSIBILITIES AND CONDUCT

Sec.

2703.1 Cross-reference to employee ethical
conduct standards and financial disclo-
sure regulations.

2703.2 Designated agency ethics official and
alternate designated agency ethics offi-
cial.

AUTHORITY: 5 U.S.C. 7301; 56 CFR 2638.202.

SOURCE: 61 FR 39872, July 31, 1996, unless
otherwise noted.

§2703.1 Cross-reference to employee
ethical conduct standards and fi-
nancial disclosure regulations.

Members and employees of the Fed-
eral Mine Safety and Review Commis-
sion are subject to the executive
branch-wide Standards of Ethical Con-
duct at 5 CFR part 2635; the Commis-
sion’s regulations at 56 CFR part 8401,
which supplement the executive
branch-wide standards; and the execu-
tive branch-wide financial disclosure
regulations at 5 CFR part 2634.

Pt. 2704

§2703.2 Designated agency ethics offi-
cial and alternate designated agen-
cy ethics official.

The Chairman shall appoint an indi-
vidual to serve as the designated agen-
cy ethics official, and an individual to
serve in an acting capacity in the ab-
sence of the primary designated agency
ethics official (alternate designated
agency ethics official), to coordinate
and manage the Commission’s ethics
program.

PART 2704—IMPLEMENTATION OF
THE EQUAL ACCESS TO JUSTICE
ACT IN COMMISSION PRO-
CEEDINGS

Subpart A—General Provisions

Sec.

2704.100 Purpose of these rules.

2704.101 Definitions.

2704.102 Applicability.

2704.103 Proceedings covered.

2704.104 Eligibility of applicants.

2704.1056 Standards for awards.

2704.106 Allowable fees and expenses.

2704.107 Rulemaking on maximum rates for
attorney fees.

2704.108 Awards.

2704.109 Delegations of authority.

Subpart B—Information Required From
Applicants

2704.201 Contents of application—in general.

2704.202 Contents of application—where the
applicant has prevailed.

2704.203 Contents of application—where the
Secretary’s demand is substantially in
excess of the judgment finally obtained
and unreasonable.

2704.204 Confidential financial information.

2704.205 Documentation of fees and ex-
penses.

2704.206 When an application may be filed.

Subpart C—Procedures for Considering
Applications

2704.301 Filing and service of documents.

2704.302 Answer to application.

2704.303 Reply.

2704.304 Comments by other parties.

2704.305 Settlement.

2704.306 Further proceedings on the applica-
tion.

2704.307 Decision of administrative law
judge.

2704.308 Commission review.

2704.309 Judicial review.

2704.310 Payment of award.

783

13:55 Aug 13,2025 Jkt 265127 PO 00000 Frm 00793 Fmt8010 Sfmt8010 Q:\29\29V9.TXT PC31



sfrattini on LAPCK6H6L3 with DISTILLER

VerDate Sep<11>2014

§2704.100

AUTHORITY: (5 U.S.C. 504(c)(1); Pub. L. 99—
80, 99 Stat. 183; Pub. L. 104-121, 110 Stat. 862.

SOURCE: 47 FR 10001, Mar. 9, 1982, unless
otherwise noted.

Subpart A—General Provisions

§2704.100 Purpose of these rules.

The Equal Access to Justice Act, 5
U.S.C. 504, provides for the award of at-
torney fees and other expenses to eligi-
ble individuals and entities who are
parties to certain administrative pro-
ceedings (called ‘‘adversary adjudica-
tions’’) before this Commission. An eli-
gible party may receive an award when
it prevails over the U.S. Department of
Labor, Mine Safety and Health Admin-
istration (“MSHA’’), unless the Sec-
retary of Labor’s position in the pro-
ceeding was substantially justified or
special circumstances make an award
unjust. In addition to the foregoing
ground of recovery, a non-prevailing el-
igible party may receive an award if
the demand of the Secretary is sub-
stantially in excess of the decision of
the Commission and unreasonable, un-
less the applicant party has committed
a willful violation of law or otherwise
acted in bad faith, or special cir-
cumstances make an award unjust. The
rules in this part describe the parties
eligible for each type of award. They
also explain how to apply for awards,
and the procedures and standards that
this Commission will use to make the
awards. In addition to the rules in this
part, the Commission’s general rules of
procedure, part 2700 of this chapter,
apply where appropriate.

[71 FR 44209, Aug. 4, 2006]

§2704.101 Definitions.

The following terms shall have the
following meaning when used in these
rules:

Adjudication Officer, as defined in 5
U.S.C. 504(b)(1)(D), means the Commis-
sion’s administrative law judge who
presided at the underlying adversary
adjudication between the applicant and
the Secretary of Labor. For the sake of
clarity, references hereafter shall be to
“administrative law judge’.

The Act means the Equal Access to
Justice Act 5 U.S.C. 504;

29 CFR Ch. XXVII (7-1-25 Edition)

The Commission means the Federal
Mine Safety and Health Review Com-
mission, created as an independent
agency under 30 U.S.C. 823;

The Mine Act means the Federal Mine
Safety and Health Act of 1977, 30 U.S.C.
801 et seq;

The Secretary means the Secretary of
Labor or his designee.

§2704.102 Applicability.

Section 2704.105(a) applies to adver-
sary adjudications before the Commis-
sion pending or commenced on or after
August 5, 1984. Section 2704.105(b) ap-
plies to adversary adjudications com-
menced on or after March 29, 1996.

[63 FR 63175, Nov. 12, 1998]

§2704.103 Proceedings covered.

(a) The Act applies to adversary adju-
dications conducted by this Commis-
sion. These are adjudications before
the Commission arising under the Mine
Act in which the position of the Sec-
retary of Liabor is represented by an at-
torney or other representative who en-
ters an appearance and participates in
the proceeding. For this Commission,
the types of proceedings generally cov-
ered include:

(1) Contests of citations or orders
issued under section 104 or 107 of the
Mine Act (30 U.S.C. 814, 817);

(2) Contests of penalties proposed
under section 105 (a) and (b) of the
Mine Act (30 U.S.C. 815(a), (b));

(3) Challenges to claims of discrimi-
nation under section 105(c) of the Mine
Act (30 U.S.C. 815(c)) where the Sec-
retary of Labor represents the miner.

(b) The Commission may also des-
ignate a proceeding not listed in para-
graph (a) of this section as an adver-
sary adjudication for purposes of the
Act by so stating in an order initiating
the proceeding or designating the mat-
ter for hearing. The Commission’s fail-
ure to designate a proceeding as an ad-
versary adjudication shall not preclude
the filing of an application by a party
who believes the proceeding is covered
by the Act; whether the proceeding is
covered will then be an issue for resolu-
tion in proceedings on the application.

(c) If a proceeding includes both mat-
ters covered by the Act and matters
specifically excluded from coverage,
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any award made will include only fees
and expenses related to covered issues.

[47 FR 1001, Mar. 9, 1982, as amended at 71 FR
54905, Sept. 20, 2006]

§2704.104 Eligibility of applicants.

(a) To be eligible for an award of at-
torney fees and other expenses under
the Act, the applicant must be a party
to the adversary adjudication for which
it seeks an award. The term ‘‘party’’ is
defined in 5 U.S.C. 551(3). The applicant
must show that it satisfies the condi-
tions of eligibility set out in this sub-
part and in subpart B.

(b) For purposes of awards under
§2704.105(a) for prevailing parties:

(1) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the
applicant, under the applicant’s direc-
tion and control. Part-time employees
shall be included on a proportional
basis.

(2) An applicant who owns an unin-
corporated business will be considered
as an ‘‘individual’ rather than a ‘‘sole
owner of an unincorporated business’
if the issues on which the applicant
prevails are related primarily to per-
sonal interests rather than to business
interests.

(3) The types of eligible applicants
are as follows:

(i) An individual with a net worth of
not more than $2 million;

(ii) The sole owner of an unincor-
porated business who has a net worth
of not more than $7 million, including
both personal and business interests,
and employs not more than 500 employ-
ees;

(iii) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or public or private organization
with a net worth of not more than $7
million and not more than 500 employ-
ees.

(c) For the purposes of awards for
non-prevailing parties under
§2704.105(b), eligible applicants are
small entities as defined in 5 U.S.C. 601,
subject to the annual-receipts and
number-of-employees standards as set
forth by the Small Business Adminis-
tration at 13 CFR part 121.

(d) For the purpose of eligibility, the
net worth, number of employees, or an-
nual receipts of an applicant, as appli-

§2704.105

cable, shall be determined as of the
date the underlying proceeding was ini-
tiated under the Mine Act.

(e) An applicant that participates in
a proceeding primarily on behalf of one
or more other persons or entities that
would be ineligible is not itself eligible
for an award.

[47 FR 10001, Mar. 9, 1982, as amended at 54
FR 6285, Feb. 9, 1989, 63 FR 63175, Nov. 12,
1998; 71 FR 44210; Aug. 4, 2006; 71 FR 54905,
Sept. 20, 2006]

§2704.105 Standards for awards.

(a) A prevailing applicant may re-
ceive an award of fees and expenses in-
curred in connection with a proceeding,
or in a significant and discrete sub-
stantive portion of the proceeding, un-
less the position of the Secretary was
substantially justified. The position of
the Secretary includes, in addition to
the position taken by the Secretary in
the adversary adjudication, the action
or failure to act by the Secretary upon
which the adversary adjudication is
based. The burden of proof that an
award should not be made to a pre-
vailing applicant because the Sec-
retary’s position was substantially jus-
tified is on the Secretary, who may
avoid an award by showing that his po-
sition was reasonable in law and fact.
An award will be reduced or denied if
the applicant has unduly or unreason-
ably protracted the underlying pro-
ceeding or if special circumstances
make the award unjust.

(b) If the demand of the Secretary is
substantially in excess of the decision
of the Commission and is unreasonable
when compared with such decision,
under the facts and circumstances of
the case, the Commission shall award
to an eligible applicant who does not
prevail the fees and expenses related to
defending against the excessive de-
mand, unless the applicant has com-
mitted a willful violation of law or oth-
erwise acted in bad faith or special cir-
cumstances make an award unjust. The
burden of proof is on the applicant to
establish that the Secretary’s demand
is substantially in excess of the Com-
mission’s decision; the Secretary may
avoid an award by establishing that
the demand is not unreasonable when
compared to that decision. As used in
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this section, ‘“‘demand’” means the ex-
press demand of the Secretary which
led to the adversary adjudication, but
does not include a recitation by the
Secretary of the maximum statutory
penalty—

(1) In the administrative complaint,
or

(2) Elsewhere when accompanied by
an express demand for a lesser amount.

[63 FR 63176, Nov. 12, 1998, as amended at 71
FR 44210, Aug. 4, 2006]

§2704.106 Allowable fees and ex-
penses.

(a) Awards will be based on rates cus-
tomarily charged by persons engaged
in the business of or acting as attor-
neys, agents and expert witnesses, even
if the services were made available
without charge or at a reduced rate to
the applicant.

(b) No award for the fee of an attor-
ney or agent under this part may ex-
ceed $125 per hour, except as provided
in §2704.107. No award to compensate
an expert witness may exceed the high-
est rate at which the Secretary of
Labor pays expert witnesses. However,
an award may also include the reason-
able expenses of the attorney, agent, or
witness as a separate item if the attor-
ney, agent or witness ordinarily
charges clients separately for such ex-
penses.

(c) In determining the reasonableness
of the fee sought for an attorney, agent
or expert witness, the administrative
law judge shall consider the following:

(1) If the attorney, agent or witness
is in private practice, his or her cus-
tomary fee for similar services, or, if
an employee of the applicant, the fully
allocated cost of the services;

(2) The prevailing rate for similar
services in the community in which the
attorney, agent or witness ordinarily
performs services;

(3) The time actually spent in the
representation of the applicant;

(4) The time reasonably spent in light
of the difficulty or complexity of the
issues in the underlying proceeding;
and

(5) Such other factors as may bear on
the value of the services provided.

(d) The reasonable cost of any study,
analysis, engineering report, test,
project or similar matter prepared on

29 CFR Ch. XXVII (7-1-25 Edition)

behalf of a party may be awarded, to
the extent that the charge for the serv-
ice does not exceed the prevailing rate
for similar services, and the study or
other matter was necessary for prepa-
ration of the applicant’s case in the un-
derlying proceeding.

[47 FR 10001, Mar. 9, 1982, as amended at 63
FR 63176, Nov. 12, 1998; 71 FR 54905, Sept. 20,
2006]

§2704.107 Rulemaking on maximum
rates for attorney’s fees.

(a) If warranted by an increase in the
cost of living or by special cir-
cumstances (such as limited avail-
ability of attorneys qualified to handle
certain types of proceedings), attor-
ney’s fees may be awarded at a rate
higher than $125 per hour. Any such in-
crease in the rate for attorney’s fees
will be made only upon a petition sub-
mitted by the applicant, pursuant to
§2704.201, and only if the administra-
tive law judge determines, in his or her
discretion, that it is justified. Any
such adjustment in fees is subject to
Commission review as specified in
§2704.308.

(b) Any person may file with the
Commission a petition for rulemaking
to increase the maximum rate for at-
torney fees. The petition should iden-
tify the rate the petitioner believes the
Commission should establish and the
types of proceedings in which the rate
should be used. It should also explain
fully the reasons why the higher rate is
warranted. The Commission will re-
spond to the petition within 60 days
after it is filed, by initiating an infor-
mal rulemaking proceeding, denying
the petition, or taking other appro-
priate action.

[47 FR 10001, Mar. 9, 1982, as amended at 63
FR 63176, Nov. 12, 1998]
§2704.108 Awards.

If an applicant is entitled to an
award under §2704.105(a) or (b), the
award shall be made by the Commis-
sion against the Department of Labor.

[63 FR 53176, Nov. 12, 1998]

§2704.109 Delegations of authority.
The Commission retains authority to

take final action on matters pertaining

to the Equal Access to Justice Act in
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actions arising under the Mine Act.
The Commission may, however, by
order delegate authority to take final
action on matters pertaining to the
Equal Access to Justice Act in par-
ticular cases to other subordinate offi-
cials or bodies.

Subpart B—Information Required
From Applicants

SOURCE: 63 FR 63176, Nov. 12, 1998, unless
otherwise noted.

§2704.201 Contents of application—in
general.

(a) An application for an award of
fees and expenses under the Act shall
be made to the Chief Administrative
Law Judge of the Commission at 1331
Pennsylvania Avenue NW., Suite 520N,
Washington, DC 20004-1710. The appli-
cation shall identify the applicant and
the underlying proceeding for which an
award is sought.

(b) The application shall state the
amount of fees and expenses for which
an award is sought. The application
may also include a request that attor-
ney’s fees be awarded at a rate higher
than $125 per hour because of an in-
crease in the cost of living or other
special factors.

(c) The application may also include
any other matters that the applicant
wishes the Commission to consider in
determining whether and in what
amount an award should be made.

(d) The application should be signed
by the applicant or an authorized offi-
cer or attorney of the applicant. It
shall also contain or be accompanied
by a written verification under oath or
under penalty of perjury that the infor-
mation provided in the application is
true and correct.

(e) Upon receipt of an application,
the Chief Administrative Law Judge
shall immediately assign it for disposi-
tion to the administrative law judge
who presided over the underlying Mine
Act proceeding.

[63 FR 63176, Nov. 12, 1998, as amended at 67
FR 60863, Sept. 27, 2002; 77 FR 48430, Aug. 14,
2012]

§2704.203

§2704.202 Contents of application—
where the applicant has prevailed.

(a) An application for an award under
§2704.105(a) shall show that the appli-
cant has prevailed in a significant and
discrete substantive portion of the un-
derlying proceeding and identify the
position of the Department of Labor in
the proceeding that the applicant al-
leges was not substantially justified.
Unless the applicant is an individual,
the application shall also state the
number of employees of the applicant
and describe briefly the type and pur-
pose of its organization or business.

(b) The application also shall include
a statement that the applicant’s net
worth does not exceed $2 million (if an
individual) or $7 million (for all other
applicants).

(c) Each applicant must provide with
its application a detailed exhibit show-
ing the net worth of the applicant
when the underlying proceeding was
initiated. The exhibit may be in any
form convenient to the applicant that
provides full disclosure of the appli-
cant’s assets and liabilities and is suffi-
cient to determine whether the appli-
cant qualifies under the standards in
this part. The administrative law judge
may require an applicant to file addi-
tional information to determine its eli-
gibility for an award.

[63 FR 63176, Nov. 12, 1998, as amended at 71
FR 54905, Sept. 20, 2006]

§2704.203 Contents of application—
where the Secretary’s demand is
substantially in excess of the judg-
ment finally obtained and unrea-
sonable.

(a) An application for an award under
§2704.105(b) shall show that the Sec-
retary’s demand is substantially in ex-
cess of the decision of the Commission;
the application shall further allege
that the Secretary’s demand is unrea-
sonable when compared with the Com-
mission’s decision.

(b) The application shall show that
the applicant is a small entity as de-
fined in 5 U.S.C. 601(6), and the applica-
tion must conform to the standards of
the Small Business Administration at
13 CFR 121.201 for mining entities. The
application shall include a statement
of the applicant’s annual receipts or
number of employees, as applicable, in

787

13:55 Aug 13,2025 Jkt 265127 PO 00000 Frm 00797 Fmt8010 Sfmt8010 Q:\29\29V9.TXT PC31



sfrattini on LAPCK6H6L3 with DISTILLER

VerDate Sep<11>2014

§2704.204

conformance with the requirements of
13 CFR 121.104 and 121.106. The applica-
tion shall describe briefly the type and
purpose of its organization or business.

§2704.204 Confidential financial infor-
mation.

Ordinarily, the net-worth and an-
nual-receipts exhibits will be included
in the public record of the proceeding.
However, an applicant that objects to
public disclosure of information in any
portion of such exhibits and believes
there are legal grounds for withholding
the information from disclosure may
submit that portion of the exhibit di-
rectly to the administrative law judge
in a sealed envelope labeled ‘‘Confiden-
tial Financial Information,”” accom-
panied by a motion to withhold the in-
formation from public disclosure. The
motion shall describe the information
sought to be withheld and explain, in
detail, why it falls within one or more
of the specific exemptions from manda-
tory disclosure under the Freedom of
Information Act, 5 U.S.C. 552(b)(1)-(9),
why public disclosure of the informa-
tion would adversely affect the appli-
cant, and why disclosure is not re-
quired in the public interest. The mate-
rial in question shall be served on
counsel representing the Secretary of
Labor against whom the applicant
seeks an award, but need not be served
on any other party to the proceeding.
If the administrative law judge finds
that the information should not be
withheld from disclosure, it shall be
placed in the public record of the pro-
ceeding. Otherwise, any request to in-
spect or copy the exhibit shall be dis-
posed of in accordance with the estab-
lished procedures under the Freedom of
Information Act (29 CFR part 2702).

§2704.205 Documentation of fees and
expenses.

The application shall be accompanied
by full documentation of the fees and
expenses, including the cost of any
study, analysis, engineering report,
test, project or similar matter, for
which an award is sought. A separate
itemized statement shall be submitted
for each professional firm or individual
whose services are covered by the ap-
plication, showing the hours spent in
connection with the underlying pro-

29 CFR Ch. XXVII (7-1-25 Edition)

ceeding by each individual, a descrip-
tion of the specific services performed,
the rate at which each fee has been
computed, any expenses for which re-
imbursement is sought, the total
amount claimed, and the total amount
paid or payable by the applicant or by
any other person or entity for the serv-
ices provided. The administrative law
judge may require the applicant to pro-
vide vouchers, receipts, or other sub-
stantiation for any expenses claimed.

§2704.206 When an application may be
filed.

(a) An application may be filed when-
ever the applicant has prevailed in the
underlying proceeding or in a signifi-
cant and discrete substantive portion
of that proceeding. An application may
also be filed by a non-prevailing party
when a demand by the Secretary is
substantially in excess of the decision
of the Commission and is unreasonable
when compared with such decision. In
no case may an application be filed
later than 30 days after the Commis-
sion’s final disposition of the under-
lying proceeding, or 30 days after
issuance of a court judgment that is
final and nonappealable in any Com-
mission adjudication that has been ap-
pealed pursuant to section 106 of the
Mine Act, 30 U.S.C. 816.

(b) If review or reconsideration is
sought or taken of a decision on the
merits as to which an applicant has
prevailed or has been subjected to a de-
mand from the Secretary substantially
in excess of the decision of the Com-
mission and unreasonable when com-
pared to that decision, proceedings for
the award of fees shall be stayed pend-
ing final disposition of the underlying
controversy.

(¢c) For purposes of this part, final
disposition before the Commission
means the date on which a decision or
order disposing of the merits of the
proceeding or any other complete reso-
lution of the proceeding, such as a set-
tlement or voluntary dismissal, be-
comes final (pursuant to sections 105(d)
and 113(d) of the Mine Act (30 U.S.C.
815(d) and 823(d)) and unappealable,
both within the Commission and to the
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courts (pursuant to section 106(a) of
the Mine Act (30 U.S.C. 816(a)).

[63 FR 63176, Nov. 12, 1998, as amended at 71
FR 44210, Aug. 4, 2006]

Subpart C—Procedures for
Considering Applications

§2704.301 Filing and service of docu-
ments.

Any application for an award or
other pleading or other document re-
lated to an application, including a pe-
tition for discretionary review, shall be
filed and served on all parties in the
same manner as pleadings in the under-
lying proceeding, except as provided in
§2704.202(b) for confidential financial
information.

§2704.302 Answer to application.

(a) Within 30 days after service of an
application, counsel representing the
Secretary of Labor may file an answer
to the application. Unless counsel re-
quests an extension of time for filing,
files a statement of intent to negotiate
under paragraph (b), or a proceeding is
stayed pursuant to §206(b), failure to
file an answer within the 30-day period
may be treated as a consent to the
award requested.

(b) If counsel for the Secretary and
the applicant believe that the issues in
the fee application can be settled, they
may jointly file a statement of their
intent to negotiate a settlement. The
filing of this statement shall extend
the time for filing an answer for an ad-
ditional 30 days, and further extensions
may be granted by the administrative
law judge upon request by counsel for
the Secretary and the applicant.

(c) The answer shall explain in detail
any objections to the award requested
and identify the facts relied on in sup-
port of the position of the Secretary of
Labor. If the answer is based on any al-
leged facts not already in the record of
the underlying proceeding, counsel
shall include with the answer either
supporting affidavits or a request for
further proceedings under §2704.306 of
this part.

[63 FR 63176, Nov. 12, 1998, as amended at 71
FR 44210, Aug. 4, 2006]

§2704.306

§2704.303 Reply.

Within 15 days after service of an an-
swer, the applicant may file a reply. If
the reply is based on any alleged facts
not already in the record of the pro-
ceeding, the applicant shall include
with the reply either supporting affida-
vits or a request for further pro-
ceedings under §2704.306 of this part.

§2704.304 Comments by other parties.

Any party to a proceeding other than
the applicant and counsel for the Sec-
retary of Labor may file comments on
an application within 30 days after it is
served or on an answer within 15 days
after it is served. A commenting party
may not participate further in pro-
ceedings on the application unless the
administrative law judge determines
that the public interest requires such
participation in order to permit full ex-
ploration of matters raised in the com-
ments.

§2704.305 Settlement.

In the event that counsel for the Sec-
retary and an applicant agree to settle
an EAJA claim after an application has
been filed with the Commission, the
applicant shall timely notify the Com-
mission of the settlement and request
dismissal of the application.

[63 FR 63177, Nov. 12, 1998]

§2704.306 Further proceedings on the
application.

(a) The determination of an award
will be made on the basis of the record
made during the proceeding for which
fees and expenses are sought, except as
provided in paragraphs (b) and (c) of
this section.

(b) On request of either the applicant
or the Secretary, or on the administra-
tive law judge’s own initiative, the
judge may order further proceedings,
such as an informal conference, oral ar-
gument, additional written submis-
sions or, as to issues other than sub-
stantial justification (such as the ap-
plicant’s eligibility or substantiation
of fees and expenses), pertinent dis-
covery or an evidentiary hearing. Such
further proceedings shall be held only
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when necessary for full and fair resolu-
tion of the issues arising from the ap-
plication and shall be conducted as
promptly as possible.

(c) If the proceeding for which fees
and expenses are sought was conceded
by the Secretary on the merits, with-
drawn by the Secretary, or otherwise
settled before any of the merits were
heard, the applicant and the Secretary
may supplement the administrative
record with affidavits or other docu-
mentary evidence.

(d) A request that the judge order
further proceedings under this section
shall specifically identify the informa-
tion sought on the disputed issues and
shall explain why the additional pro-
ceedings are necessary to resolve the
issues.

[54 FR 6286, Feb. 9, 1989]

§2704.307 Decision of administrative
law judge.

The administrative law judge shall
issue an initial decision on the applica-
tion within 75 days after completion of
proceedings on the application. In all
decisions on applications, the adminis-
trative law judge shall include written
findings and conclusions on the appli-
cant’s eligibility, and an explanation of
the reasons for any difference between
the amount requested and the amount
awarded. As to applications filed pursu-
ant to §2704.105(a), the administrative
law judge shall also include findings on
the applicant’s status as a prevailing
party and whether the position of the
Secretary was substantially justified;
if at issue, the judge shall also make
findings on whether the applicant un-
duly protracted or delayed the under-
lying proceeding or whether special
circumstances make the award unjust.
As to applications filed pursuant to
§2704.105(b), the administrative law
judge shall include findings on whether
the Secretary made a demand that is
substantially in excess of the decision
of the Commission and unreasonable
when compared with that decision; if
at issue, the judge shall also make
findings on whether the applicant has
committed a willful violation of the
law or otherwise acted in bad faith or
whether special circumstances make
the award unjust. Under either para-
graph, the decision shall include, if at

29 CFR Ch. XXVII (7-1-25 Edition)

issue, detailed findings and conclusions
on whether an increase in the cost of
living or any other special factor justi-
fies a higher fee than the $125 per hour
fee set forth in the statute. The initial
decision by the administrative law
judge shall become final 40 days after
its issuance unless review by the Com-
mission is ordered under §2704.308 of
this part.

[63 FR 63177, Nov. 12, 1998]

§2704.308 Commission review.

(a) Hither the applicant or the Sec-
retary of Liabor may seek review by the
Commission of the initial decision by
the administrative law judge, but re-
view shall be discretionary with the
Commission.

(b) The party seeking review shall
file a petition for discretionary review
s0 as to be received by the Commission
at 1331 Pennsylvania Avenue NW.,
Suite 520N, Washington, DC 20004-1710
within 30 days of the issuance of the
initial decision by the administrative
law judge. BEach issue in dispute shall
be plainly and concisely stated, with
supporting reasons set forth. Except
for good cause shown, no issue not
raised before the administrative law
judge shall be set forth in the petition
for discretionary review. Review by the
Commission shall be granted only by
affirmative vote of two of the Commis-
sioners within 40 days of the issuance
of the initial opinion, except that with-
in 30 days after the issuance of the ini-
tial decision by the administrative law
judge, two or more Commissioners may
in their discretion order the case for
review without the filing of a petition.
The latter procedure shall be reserved
for novel questions of law or policy,
however.

(c) If review of the initial decision of
the administrative law judge is granted
by the Commission, the Commission
shall, after allowing opportunity for
presentation of views by opposing par-
ties, review the case and issue its own
order affirming, modifying or vacating
in whole or in part the initial decision
or directing other appropriate relief.

[47 FR 10001, Mar. 9, 1982, as amended at 63
FR 63178, Nov. 12, 1998; 67 FR 60863, Sept. 27,
2002; 77 FR 48430, Aug. 14, 2012]
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§2704.309 dJudicial review.

Judicial review of final Commission
decisions on awards may be sought as
provided in 5 U.S.C. 504(c)(2).

§2704.310 Payment of award.

Payment of awards made under the
Equal Access to Justice Act by final
orders of the Commission or its admin-
istrative law judge shall be in accord-
ance with the applicable rules of the
Department of Labor.

PART 2705—PRIVACY ACT
IMPLEMENTATION
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AUTHORITY: 5 U.S.C. 552a; Pub. L. 93-579.

SOURCE: 49 FR 38542, Oct. 1, 1984, unless
otherwise noted.

§2705.1 Purpose and scope.

The purposes of these regulations are
to:

(a) Establish a procedure by which an
individual can determine if the Federal
Mine Safety and Health Review Com-
mission, hereafter the ‘‘Commission,”
maintains a system of records which
includes a record pertaining to the in-
dividual. This does not include Com-
mission files generated in adversary
proceedings under the Federal Mine
Safety and Health Act; and

(b) Establish a procedure by which an
individual can gain access to a record
pertaining to him or her for the pur-

§2705.3

pose of review, amendment and/or cor-
rection.

[49 FR 38542, Oct. 1, 1984, as amended at 71 FR
44210, Aug. 4, 2006]

§2705.2 Definitions.

For the purpose of these regula-
tions—

(a) The term individual means a cit-
izen of the United States or an alien
lawfully admitted for permanent resi-
dence;

(b) The term maintain includes main-
tain, collect, use of disseminate;

(c) The term record means any item,
collection or grouping of information
about an individual that is maintained
by the Commission, including, but not
limited to, his or her employment his-
tory, payroll information, and finan-
cial transactions and that contains his
or her name, or the identifying num-
ber, symbol, or other identifying par-
ticular assigned to the individual, such
as social security number;

(d) The term system of records means
a group of any records under control of
the Commission from which informa-
tion is retrieved by the name of the in-
dividual or by some identifying num-
ber, symbol, or other identifying par-
ticular assigned to the individual; and

(e) The term routine use means, with
respect to the disclosure of a record,
the use of such record for a purpose
which is compatible with the purpose
for which it was collected.

[49 FR 38542, Oct. 1, 1984, as amended at 71 FR
54905, Sept. 20, 2006]

§2705.3 Procedure for requests per-
taining to individuals’ records in a
records system.

An individual shall submit a request
to the Executive Director to determine
if a system of records named by the in-
dividual contains a record pertaining
to the individual. If a record pertaining
to the individual does exist in the spec-
ified system of records and the indi-
vidual wishes to review that record he
or she shall submit a request to the Ex-
ecutive Director of the Commission
which states the individual’s desire to
review his or her record.
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