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Subpart A—Scope and General
Provisions

§2530.200a Scope.

§2530.200a-1 Relationship of the Act
and the Internal Revenue Code of
1954.

(a) Part 2 of title I of the Employee
Retirement Income Security Act of
1974 (hereinafter referred to as ‘‘the
Act”’) contains minimum standards
that a plan which is an employee pen-
sion benefit plan within the meaning of
section 3(2) of the Act and which is cov-
ered under part 2 must satisfy. (For a
general explanation of the coverage of
part 2, see §2530.201-1.) Substantially
identical requirements are imposed by
subchapter D of chapter 1 of subtitle A
of the Internal Revenue Code of 1954
(hereinafter referred to as ‘“‘the Code”’)
for plans seeking qualification for cer-
tain tax benefits under the Code. In
general, the Code provisions apply to
“‘qualified’ pension, profit-sharing, and
stock bonus plans described in section
401(a) of the Code, annuity plans de-
scribed in section 403(a) of the Code and
bond purchase plans described in sec-
tion 405(a) of the Code. The standards
contained in title I of the Act apply
generally to both ‘‘nonqualified’ and
“qualified”” employee pension benefit
plans. The standards contained in the
Act, and the related Code provisions,
are ‘“‘minimum’ standards. In general,
more liberal plan provisions (in terms
of the benefit to be derived by the em-
ployee) are not prohibited.

(b) For a definition of the term ‘‘em-
ployee pension benefit plan’, see sec-
tion 3(2) of the Act and §2510.3-2.

(c) For a statement of the coverage of
part 2 of the Act, see sections 4 and 201
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of the Act and §§2510.3-2,
2530.201-1 and 2530.201-2.

2510.3-3,

§2530.200a-2 Treasury regulations for
purposes of the Act.

Regulations prescribed by the Sec-
retary of the Treasury or his delegate
under sections 410 and 411 of the Code
(relating to minimum standards for
participation and vesting) shall apply
for purposes of sections 202 through 204
of the Act. Thus, except for those pro-
visions (such as the definition of an
hour of service or a year of service) for
which authority to prescribe regula-
tions is specifically delegated to the
Secretary of Labor, regulations pre-
scribed by the Secretary of the Treas-
ury shall also be used to implement the
related provisions contained in the
Act. Those regulations specify the
credit that must be given to an em-
ployee for years of service and years of
participation completed by the em-
ployee. The allocation of regulatory ju-
risdiction between the Secretary of
Treasury or his delegate and the Sec-
retary of Labor is governed by titles I
through III of the Act. See section 3002
of the Act (88 Stat. 996).

§2530.200a-3 Labor regulations for
purposes of the Internal Revenue
Code of 1954.

The Secretary of Labor is specifically
authorized to prescribe certain regula-
tions (generally relating to hour of
service, year of service, break in serv-
ice, year of participation and special
rules for seasonal and maritime indus-
tries) applicable to both title I of the
Act and sections 410 and 411 of the
Code. These regulations are contained
in this subpart (A) and subpart B of
this part (25630) and must be integrated
with regulations prescribed by the Sec-
retary of the Treasury or his delegate
under sections 410 of the Code (relating
to minimum participation standards),
411(a) of the Code (relating to min-
imum vesting standards) and 411(b) of
the Code (relating to benefit accrual
requirements). The allocation of regu-
latory jurisdiction between the Sec-
retary of Labor and the Secretary of
the Treasury or his delegate is gov-
erned by titles I through III of the Act.
See section 3002 of the Act (88 Stat. 996).

29 CFR Ch. XXV (7-1-23 Edition)

§2530.200b-1 Computation periods.

(a) General. Under sections 202, 203
and 204 of the Act and sections 410 and
411 of the Code, an employee’s statu-
tory entitlements with regard to par-
ticipation, vesting and benefit accrual
are generally determined by reference
to years of service and years of partici-
pation completed by the employee and
one-year breaks in service incurred by
the employee. The units used for deter-
mining an employee’s credit towards
statutory participation, vesting and
benefit accrual entitlements are in
turn defined in terms of the number of
hours of service credited to the em-
ployee during a specified period—in
general, a twelve-consecutive-month
period—referred to herein as a ‘‘com-
putation period’”’. A plan must des-
ignate eligibility computation periods
pursuant to §2530.202-2 and vesting

computation periods pursuant to
§2530.203-2, and, under certain cir-
cumstances, a defined benefit plan

must designate accrual computation
periods pursuant to §2530.204-2. An em-
ployee who is credited with 1000 hours
of service during an eligibility com-
putation period must generally be cred-
ited with a year of service for purposes
of section 202 of the Act and section 410
of the Code (relating to minimum par-
ticipation standards). An employee
who is credited with 1000 hours of serv-
ice during a vesting computation pe-
riod must generally be credited with a
year of service for purposes of section
203 of the Act and 411(a) of the Code
(relating to minimum vesting stand-
ards). An employee who completes 1000
hours of service during an accrual com-
putation period must, under certain
circumstances, be credited with at
least a partial year of participation for
purposes of section 204 of the Act and
section 411(b) of the Code (relating to
benefit accrual requirements). With re-
spect to benefit accrual, however, the
plan may not be required to credit an
employee with a full year of participa-
tion and, therefore, full accrual for
such year of participation unless the
employee is credited with the number
of hours of service or other permissible
units of credit prescribed under the
plan for crediting of a full year of par-
ticipation (see §2530.204-2 (c) and (d)). It
should be noted that under some of the
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equivalencies which a plan may use
under §2530.200b-3 to determine the
number of units of service to be cred-
ited to an employee in a computation
period, an employee must be credited
with a year of service of partial year of
participation if the employee is cred-
ited with a number of units of service
which is less than 1000 in a computa-
tion period. See also §2530.200b-9, relat-
ing to elapsed time.

(b) Rules generally applicable to com-
putation periods. In general, employ-
ment at the beginning or the end of an
applicable computation period or on
any particular date during the com-
putation period is not determinative of
whether the employee is credited with
a year of service or a partial year of
participation, or incurs a break in serv-
ice, for the computation period. Rath-
er, these determinations generally
must be made solely with reference to
the number of hours (or other units of
service) which are credited to the em-
ployee during the applicable computa-
tion period. For example, an employee
who is credited with 1000 hours of serv-
ice during any portion of a vesting
computation period must be credited
with a year of service for that com-
putation period regardless of whether
the employee is employed by the em-
ployer on the first or the last day of
the computation period. It should be
noted, however, that in certain cir-
cumstances, a plan may provide that
certain consequences follow from an
employee’s failure to be employed on a
particular date. For example, under
section 202(a)(4) of the Act and section
410(a)(4) of the Code, a plan may pro-
vide that an individual otherwise enti-
tled to commence participation in the
plan on a specified date does not com-
mence participation on that date if he
or she was separated from the service
before that date. Similary, under sec-
tion 204(b)(1) of the Act and section
411(b)(1) of the Code, a plan which is
not a defined benefit plan is not subject
to section 204 (b)(1) and (b)(3) of the Act
and section 411 (b)(1) and (b)(3) of the
Code. Such a plan, therefore, may pro-
vide that an individual who has been a
participant in the plan, but who has
separated from service before the date
on which the employer’s contributions
to the plan or forfeitures are allocated

§2530.200b-2

among participant’s accounts or before
the last day of the vesting computation
period, does not share in the allocation
of such contributions or forfeitures
even though the individual is credited
with 1000 or more hours of service for
the applicable vesting computation pe-
riod. Under certain circumstances,
however, such a plan provision may re-
sult in discrimination prohibited under
section 401(a)(4) of the Code. See Rev-
enue Ruling 76-250, I.R.B. 1976-27.

§2530.200b-2 Hour of service.

(a) General rule. An hour of service
which must, as a minimum, be counted
for the purposes of determining a year
of service, a year of participation for
benefit accrual, a break in service and
employment commencement date (or
reemployment commencement date)
under sections 202, 203 and 204 of the
Act and sections 410 and 411 of the
Code, is an hour of service as defined in
paragraphs (a)(1), (2) and (3) of this sec-
tion. The employer may round up
hours at the end of a computation pe-
riod or more frequently.

(1) An hour of service is each hour for
which an employee is paid, or entitled
to payment, for the performance of du-
ties for the employer during the appli-
cable computation period.

(2) An hour of service is each hour for
which an employee is paid, or entitled
to payment, by the employer on ac-
count of a period of time during which
no duties are performed (irrespective of
whether the employment relationship
has terminated) due to vacation, holi-
day, illness, incapacity (including dis-
ability), layoff, jury duty, military
duty or leave of absence. Notwith-
standing the preceding sentence,

(i) No more than 501 hours of service
are required to be credited under this
paragraph (a)(2) to an employee on ac-
count of any single continuous period
during which the employee performs no
duties (whether or not such period oc-
curs in a single computation period);

(ii) An hour for which an employee is
directly or indirectly paid, or entitled
to payment, on account of a period dur-
ing which no duties are performed is
not required to be credited to the em-
ployee if such payment is made or due
under a plan maintained solely for the
purpose of complying with applicable
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workmen’s compensation, or unem-
ployment compensation or disability
insurance laws; and

(iii) Hours of service are not required

to be credited for a payment which
solely reimburses an employee for med-
ical or medically related expenses in-
curred by the employee.
For purposes of this paragraph (a)(2), a
payment shall be deemed to be made by
or due from an employer regardless of
whether such payment is made by or
due from the employer directly, or in-
directly through, among others, a trust
fund, or insurer, to which the employer
contributes or pays premiums and re-
gardless of whether contributions made
or due to the trust fund, insurer or
other entity are for the benefit of par-
ticular employees or are on behalf of a
group of employees in the aggregate.

(3) An hour of service is each hour for
which back pay, irrespective of mitiga-
tion of damages, is either awarded or
agreed to by the employer. The same
hours of service shall not be credited
both under paragraph (a)(l) or para-
graph (a)(2), as the case may be, and
under this paragraph (a)(3). Thus, for
example, an employee who receives a
back pay award following a determina-
tion that he or she was paid at an un-
lawful rate for hours of service pre-
viously credited will not be entitled to
additional credit for the same hours of
service. Crediting of hours of service
for back pay awarded or agreed to with
respect to periods described in para-
graph (a)(2) shall be subject to the lim-
itations set forth in that paragraph.
For example, no more than 501 hours of
service are required to be credited for
payments of back pay, to the extent
that such back pay is agreed to or
awarded for a period of time during
which an employee did not or would
not have performed duties.

(b) Special rule for determining hours of
service for reasons other than the per-
formance of duties. In the case of a pay-
ment which is made or due on account
of a period during which an employee
performs no duties, and which results
in the crediting of hours of service
under paragraph (a)(2) of this section,
or in the case of an award or agreement
for back pay, to the extent that such
award or agreement is made with re-
spect to a period described in para-

29 CFR Ch. XXV (7-1-23 Edition)

graph (a)(2) of this section, the number
of hours of service to be credited shall
be determined as follows:

(1) Payments calculated on the basis of
units of time. (i) Except as provided in
paragraph (b)(3) of this section, in case
of a payment made or due which is cal-
culated on the basis of units of time,
such as hours, days, weeks or months,
the number of hours of service to be
credited shall be the number of regu-
larly scheduled working hours included
in the units of time on the basis of
which the payment is calculated. For
purposes of the preceding sentence, in
the case of an employee without a reg-
ular work schedule, a plan may provide
for the calculation of the number of
hours to be credited on the basis of a
40-hour workweek or an 8-hour work-
day, or may provide for such calcula-
tion on any reasonable basis which re-
flects the average hours worked by the
employee, or by other employees in the
same job classification, over a rep-
resentative period of time, provided
that the basis so used is consistently
applied with respect to all employees
within the same job classifications,
reasonably defined. Thus, for example,
a plan may not use a 40-hour workweek
as a basis for calculating the number of
hours of service to be credited for peri-
ods of paid absences for one employee
while using an average based on hours
worked over a representative period of
time as a basis for such calculation for
another, similarly situated employee.

(ii) Examples. The following examples
illustrate the rules in paragraph (b)(1)
of this section without regard to para-
graphs (b)(2) and (3).

(A) Employee A was paid for 6 hours
of sick leave at his normal hourly rate.
The payment was therefore calculated
on the basis of units of time (hours). A
must, therefore, be credited with 6
hours of service for the 6 hours of sick
leave.

(B) Employee B was paid his normal
weekly salary for 2 weeks of vacation.
The payment was therefore calculated
on the basis of units of time (weeks). B
is scheduled to work 37% hours per
week (although from time to time
working overtime). B must, therefore,
be credited with 75 hours of service for
the vacation (37%2 hours per week mul-
tiplied by 2 weeks).
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(C) Employee C spent 3 weeks on a
paid vacation. C’s salary is established
at an annual rate but is paid on a bi-
weekly basis. The amount of salary
payments attributable to be paid vaca-
tion was calculated on the basis of
units of time (weeks). C has no regular
work schedule but works at least 50
hours per week. The plan provides for
the calculation of hours of service to be
credited to employees in C’s situation
for periods of paid absences on the
basis of a 40-hour workweek. C must,
therefore, be credited with 120 hours of
service for the vacation (3 weeks multi-
plied by 40 hours per week).

(D) Employee D spent 2 weeks on va-
cation, for which he was paid $150. Al-
though D has no regular work schedule,
the $150 payment was established on
the assumption that an employee in
D’s position works an average of 30
hours per week at a rate of $2.25 per
hour. The payment of $150 was there-
fore calculated on the basis of units of
time (weeks). The plan provides for the
calculation of hours of service to be
credited to employees in D’s situation
for periods of paid absences on the
basis of the average number of hours
worked by an employee over a period of
6 months. D’s employer’s records show
that D worked an average of 28 hours
per week for a 6-month period. D must,
therefore, be credited with 56 hours of
service for the vacation (28 hours per
week multiplied by 2 weeks).

(E) Employee E is regularly sched-
uled to work a 40-hour week. During a
computation period E is incapacitated
as a result of injury for a period of 11
weeks. Under the sick leave policy of
E’s employer E is paid his normal
weekly salary for the first 8 weeks of
his incapacity. After 8 weeks the em-
ployer ceases to pay E’s normal salary
but, under a disability insurance pro-
gram maintained by the employer, E
receives payments equal to 65% of his
normal weekly salary for the remain-
ing 3 weeks during which E is incapaci-
tated. For the period during which he
is incapacitated, therefore, E receives
credit for 440 hours of service (11 weeks
multiplied by 40 hours per week) re-
gardless of the fact that payments to E
for the last 3 wseeks of the period dur-
ing which hs was incapacitated were

§2530.200b-2

made in amounts less than E’s normal
compensation.

(2) Payments not calculated on the basis
of units of time. (i) Except as provided in
paragraph (b)(3) of this section, in the
case of a payment made or due, which
is not calculated on the basis of units
of time, the number of hours of service
to be credited shall be equal to the
amount of the payment divided by the
employee’s most recent hourly ratre of
compensation (as determined under
paragraph (b)(2)(ii) of this section) be-
fore the period during which no duties
are performed.

(ii) For purposes of paragraph (b)(2)(i)
of this section an employee’s hourly
rate of compensation shall be deter-
mined as follows:

(A) In the case of an employee whose
compensation is determined on the
basis of an hourly rate, such hourly
rate shall be the employee’s most re-
cent hourly rate of compensation.

(B) In the case of an employee whose
compensation is determined on the
basis of a fixed rate for specified peri-
ods of time (other than hours) such as
days, weeks or months, the employee’s
hourly rate of compensation shall be
the employee’s most recent rate of
compensation for a specified period of
time (other than an hour), divided by
the number of hours regularly sched-
uled for the performance of duties dur-
ing such period of time. For purposes of
the preceding sentence, in the case of
an employee without a regular work
schedule, the plan may provide for the
calculation of the employee’s hourly
rate of compensation on the basis of a
40-hour workweek, an 8-hour workday,
or may provide for such calculation on
any reasonable basis which reflects the
average hours worked by the employee
over a representative period of time,
provided that the basis so used is con-
sistently applied with respect to all
employees within the same job classi-
fications, reasonably defined.

(C) In the case of an employee whose
compensation is not determined on the
basis of a fixed rate for specified peri-
ods of time, the employee’s hourly rate
of compensation shall be the lowest
hourly rate of compensation paid to
employees in the same job classifica-
tion as that of the employee or, if no
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employees in the same job classifica-
tion have an hourly rate, the minimum
wage as established from time to time
under section 6(a)(1) of the Fair Labor
Standards Act of 1938, as amended.

(iii) Examples. The following exam-
ples illustrate the rules in paragraph
(b)(2) of this section without regard to
paragraphs (b)(1) and (3).

(A) As a result of an injury, an em-
ployee is incapacitated for 5 weeks. A
lump sum payment of $500 is made to
the employee with respect to the in-
jury under a disability insurance plan
maintained by the employee’s em-
ployer. At the time of the injury, the
employee’s rate of pay was $3.00 per
hour. The employee must, therefore, be
credited with 167 hours of service ($500
divided by $3.00 per hour).

(B) Same facts as in Example (A),
above, except that at the time of the
injury, the employee’s rate of pay was
$160 per week and the employee has a
regular work schedule of 40 hours per
week. The employee’s hourly rate of
compensation is, therefore, $4.00 per
hour ($160 per week divided by 40 hours
per week) and the employee must be
credited with 125 hours of service for
the period of absence ($500 divided by
$4.00 per hour).

(C) An employee is paid at an hourly
rate of $3.00 per hour and works a reg-
ular schedule of 40 hours per week. The
employee is disabled for 26 weeks dur-
ing a computation period. For the first
12 weeks of disability, the employee is
paid his normal weekly earnings of $120
per week by the employer. Thereupon,
a lump-sum disability payment of $1000
is made to the employee under a dis-
ability insurance plan maintained by
the employer. Under paragraph (a)(3)(i)
of this section, the employee is cred-
ited with 501 hours of service for the
period of disability (lesser of 501
hours—the maximum number of hours
required to be credited for a period of
absence—or the sum of 12 weeks multi-
plied by 40 hours per week plus $1000 di-
vided by $3.00 per hour).

(3) Rule against double credit. (i)
Nothwithstanding paragraphs (b)(1)
and (2) of this section, an employee is
not required to be credited on account
of a period during which no duties are
performed with a number of hours of
service which is greater than the num-

29 CFR Ch. XXV (7-1-23 Edition)

ber of hours regularly scheduled for the
performance of duties during such pe-
riod. For purposes of applying the pre-
ceding sentence in the case of an em-
ployee without a regular work sched-
ule, a plan may provide for the calcula-
tion of the number of hours of service
to be credited to the employee for a pe-
riod during which no duties are per-
formed on the basis of a 40-hour work-
week or an 8-hour workday, or may
provide for such calculation on any
reasonable basis which reflects the av-
erage hours worked by the employee,
or by other employees in the same job
classification, over a representative pe-
riod of time, provided that the basis so
used is consistently applied with re-
spect to all employees within the same
job classifications, reasonably defined.

(ii) Examples. (A) Employee A has a
regular 40-hour workweek. Each year
Employee A is entitled to pay for a
two-week vacation, in addition to re-
ceiving normal wages for all hours
worked, regardless of whether A actu-
ally takes a vacation and regardless of
the duration of his vacation. The vaca-
tion payments are, therefore, cal-
culated on the basis of units of time
(weeks). In computation period I, A
takes no vacation but receives vaca-
tion pay. A is entitled to no credit for
hours of service for the vacation pay-
ment made in computation period I be-
cause the payment was not made on ac-
count of a period during which no du-
ties were performed. In computation
period II, A takes a vacation of one
week in duration, although receiving
pay for a two-week vacation. A is enti-
tled to be credited with 40 hours of
service for his one-week vacation in
computation period II even though paid
for two weeks of vacation. In computa-
tion period III, A takes a vacation for
a period lasting more than 2 weeks. A
is entitled to be credited with 80 hours
of service for his vacation in computa-
tion period IIT (40 hours per week mul-
tiplied by 2 weeks) even though the va-
cation lasted more than 2 weeks.

(B) Employee B has no regular work
schedule. As a result of an injury, B is
incapacitated for 1 day. A lump-sum
payment of $500 is made to A with re-
spect to the injury under an insurance
program maintained by the employer.
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A pension plan maintained by the em-
ployer provides for the calculation of
the number of hours of service to be
credited to an employee without a reg-
ular work schedule on the basis of an 8-
hour day. A is therefore required to be
credited with no more than 8 hours for
the day during which he was incapaci-
tated, even though A’s rate of pay im-
mediately before the injury was $3.00
per hour.

(c) Crediting of hours of service to com-
putation periods. (1) Except as provided
in paragraph (c)(4) of this section,
hours of service described in paragraph
(a)(1) of this section shall be credited
to the computation period in which the
duties are performed.

(2) Except as provided in paragraph
(c)(4) of this section, hours of service
described in paragraph (a)(2) of this
section shall be credited as follows:

(i) Hours of service credited to an em-
ployee on account of a payment which
is calculated on the basis of units of
time, such as hours, days, weeks or
months, shall be credited to the com-
putation period or computation periods
in which the period during which no
duties are performed occurs, beginning
with the first unit of time to which the
payment relates.

(ii) Hours of service credited to an
employee by reason of a payment
which is not calculated on the basis of
units of time shall be credited to the
computation period in which the period
during which no duties are performed
occurs, or if the period during which no
duties are performed extends beyond
one computation period, such hours of
service shall be allocated between not
more than the first two computation
periods on any reasonable basis which
is consistently applied with respect to
all employees within the same job clas-
sifications, reasonably defined.

(3) Except as provided in paragraph
(c)(4) of this section, hours of service
described in paragraph (a)(3) of this
section shall be credited to the com-
putation period or periods to which the
award or agreement for back pay per-
tains, rather than to the computation
period in which the award, agreement
or payment is made.

(4) In the case of hours of service to
be credited to an employee in connec-
tion with a period of no more than 31

§2530.200b-2

days which extends beyond one com-
putation period, all such hours of serv-
ice may be credited to the first com-
putation period or the second computa-
tion period. Crediting of hours of serv-
ice under this paragraph must be done
consistently with respect to all em-
ployees within the same job classifica-
tions, reasonably defined.

(5) Examples. The following examples
are intended to illustrate paragraph
(c)(4) of this section.

(i) An employer maintaining a plan
pays employees on a bi-weekly basis.
The plan designates the calendar year
as the vesting computation period. The
employer adopts the practice of cred-
iting hours of service for the perform-
ance of duties during a bi-weekly pay-
roll period to the vesting computation
period in which the payroll period ends.
Thus, when a payroll period ends on
January 7, 1978, all hours of service to
be credited to employees for the per-
formance of duties during that payroll
period are credited to the vesting com-
putation period beginning on January
1, 1978. This practice is consistent with
paragraph (c)(4) of this section, even
though some hours of service credited
to the computation period beginning
on January 1, 1978, are attributable to
duties performed during the previous
vesting computation period.

(ii) An employer maintains a sick
leave policy under which an employee
is entitled to a certain number of hours
of sick leave each year, on account of
which the employee is paid his or her
normal rate of compensation. An em-
ployee with a work schedule of 8 hours
per day, b days per week, is sick from
December 26, 1977 through January 4,
1978. Under the employer’s sick leave
policy, the employee is entitled to
compensation for the entire period. A
plan maintained by the employer es-
tablishes a calendar-year vesting com-
putation period. The period from De-
cember 26, 1977 through December 31,
1977 includes 5 working days; the period
from January 1, 1978 through January
4, 1978 includes 3 working days. Unless
the plan adopts the alternative method
for crediting service under paragraph
(c)(4) of this section (illustrated in Ex-
ample (iii), below) for the period of
paid sick leave, the plan, pursuant to
paragraph (¢)(2)(i) of this section, must
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