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who is a participant covered under the
plan;

(iii) The group or association has a
formal organizational structure with a
governing body and has by-laws or
other similar indications of formality;

(iv) The functions and activities of
the group or association are controlled
by its employer members, and the
group’s or association’s employer mem-
bers that participate in the plan con-
trol the plan. Control must be present
both in form and in substance;

(v) The employer members have a
commonality of interest as described
in paragraph (b)(2) of this section;

(vi) The group or association does not
make plan participation through the
association available other than to em-
ployees and former employees of em-
ployer members, and their bene-
ficiaries; and

(vii) The group or association is not a
bank or trust company, insurance
issuer, broker-dealer, or other similar
financial services firm (including a
pension recordkeeper or third-party ad-
ministrator), or owned or controlled by
such an entity or any subsidiary or af-
filiate of such an entity, other than to
the extent such an entity, subsidiary
or affiliate participates in the group or
association in its capacity as an em-
ployer member of the group or associa-
tion.

(2) Commonality of interest. (i) Em-
ployer members of a group or associa-
tion will be treated as having a com-
monality of interest if either:

(A) The employers are in the same
trade, industry, line of business or pro-
fession; or

(B) Each employer has a principal
place of business in the same region
that does not exceed the boundaries of
a single State or a metropolitan area
(even if the metropolitan area includes
more than one State).

(ii) In the case of a group or associa-
tion that is sponsoring a MEP under
this section and that is itself an em-
ployer member of the group or associa-
tion, the group or association will be
deemed for purposes of paragraph
(b)(2)(A)(A) of this section to be in the
same trade, industry, line of business,
or profession, as applicable, as the
other employer members of the group
or association.
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(c)(1) Bona fide professional employer
organization. A professional employer
organization (PEO) is a human-re-
source company that contractually as-
sumes certain employer responsibil-
ities of its client employers. For pur-
poses of title I of the Act and this
chapter, a bona fide PEO is capable of
establishing a MEP. A bona fide PEO is
an organization that meets the fol-
lowing requirements:

(i) The PEO performs substantial em-
ployment functions on behalf of its cli-
ent employers that adopt the MEP, and
maintains adequate records relating to
such functions;

(ii) The PEO has substantial control
over the functions and activities of the
MEP, as the plan sponsor (within the
meaning of section 3(16)(B) of the Act),
the plan administrator (within the
meaning of section 3(16)(A) of the Act),
and a named fiduciary (within the
meaning of section 402 of the Act), and
continues to have employee-benefit-
plan obligations to MEP participants
after the client employer no longer
contracts with the organization.

(iii) The PEO ensures that each cli-
ent employer that adopts the MEP acts
directly as an employer of at least one
employee who is a participant covered
under the MEP; and

(iv) The PEO ensures that participa-
tion in the MEP is available only to
employees and former employees of the
PEO and client employers, employees
and former employees of former client
employers who became participants
during the contract period between the
PEO and former client employers, and
their beneficiaries.

(2) Safe harbor criteria for substantial
employment functions. For purposes of
paragraph (c)(1)(i) of this section,
whether a PEO performs substantial
employment functions on behalf of its
client employers is determined on the
basis of the facts and circumstances of
the particular situation. As a safe har-
bor, a PEO shall be considered to per-
form substantial employment func-
tions on behalf of its client-employers
that adopt the MEP if it meets the fol-
lowing criteria with respect to each
client-employer employee that partici-
pates in the MEP—

(i) The PEO assumes responsibility
for and pays wages to employees of its
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client-employers that adopt the MEP,
without regard to the receipt or ade-
quacy of payment from those client
employers;

(ii) The PEO assumes responsibility
for and reports, withholds, and pays
any applicable federal employment
taxes for its client employers that
adopt the MEP, without regard to the
receipt or adequacy of payment from
those client employers;

(iii) The PEO plays a definite and
contractually specified role in recruit-
ing, hiring, and firing workers of its
client-employers that adopt the MEP,
in addition to the client-employer’s re-
sponsibility for recruiting, hiring, and
firing workers. A PEO is considered to
satisfy this standard if it recruits,
hires, and fires, assumes responsibility
for recruiting, hiring, and firing, or re-
tains the right to recruit, hire, and fire
workers of its client-employers that
adopt the MEP, in addition to the cli-
ent-employer’s responsibility for re-
cruiting, hiring, and firing workers;
and

(iv) The PEO assumes responsibility
for and has substantial control over
the functions and activities of any em-
ployee benefits which the service con-
tract may require the PEO to provide,
without regard to the receipt or ade-
quacy of payment from those client
employers for such benefits.

(d) Dual treatment of working owners
as employers and employees. (1) A work-
ing owner of a trade or business with-
out common law employees may qual-
ify as both an employer and as an em-
ployee of the trade or business for pur-
poses of the requirements in paragraph
(b) of this section, including the re-
quirement in paragraph (b)(1)(ii) of this
section that each employer member of
the group or association adopting the
MEP must be a person acting directly
as an employer of one or more employ-
ees who are participants covered under
the MEP, and the requirement in para-
graph (b)(1)(vi) of this section that the
group or association does not make
participation through the group or as-
sociation available other than to cer-
tain employees and former employees
and their beneficiaries.

(2) The term ‘‘working owner’ as
used in this paragraph (d) means any
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person who a responsible plan fiduciary
reasonably determines is an individual:

(i) Who has an ownership right of any
nature in a trade or business, whether
incorporated or unincorporated, includ-
ing a partner or other self-employed in-
dividual;

(ii) Who is earning wages or self-em-
ployment income from the trade or
business for providing personal services
to the trade or business; and

(iii) Who either:

(A) Works on average at least 20
hours per week or at least 80 hours per
month providing personal services to
the working owner’s trade or business,
or

(B) In the case of a MEP described in
paragraph (b) of this section, if applica-
ble, has wages or self-employment in-
come from such trade or business that
at least equals the working owner’s
cost of coverage for participation by
the working owner and any covered
beneficiaries in any group health plan
sponsored by the group or association
in which the individual is participating
or is eligible to participate.

(3) The determination under this
paragraph (d) must be made when the
working owner first becomes eligible
for participation in the defined con-
tribution MEP and continued eligi-
bility must be periodically confirmed
pursuant to reasonable monitoring pro-
cedures.

(e) Severability. (1) If any provision of
this section is held to be invalid or un-
enforceable by its terms, or as applied
to any person or circumstance, or
stayed pending further agency action,
the provision shall be construed so as
to continue to give the maximum ef-
fect to the provision permitted by law,
unless such holding shall be one of
complete invalidity or unenforce-
ability, in which event the provision
shall be severable from this section and
shall not affect the remainder thereof.

(2) Examples. (i) If any portion of
paragraph (b)(1)(i) of this section (con-
taining the substantial business pur-
pose requirement) is found to be void in
a manner contemplated by paragraph
(e)(1) of this section, then the whole of
paragraph (b)(1)(i) of this section shall
be construed as follows: ‘““The group or
association must be a viable entity in
the absence of offering and providing
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MEP coverage or other employee bene-
fits to its employer members and their
employees.”’

(ii) If any portion of paragraph (d) of
this section (containing the ‘‘working
owner’’ provision) is found to be void in
a manner contemplated by paragraph
(e)(1) of this section, such a decision
does not impact the ability of a bona
fide group or association to meet the
“‘commonality of interest’” require-
ment in paragraph (b)(2) of this section
by being located in the same geo-
graphic locale.

[84 FR 37543, July 31, 2019]

§2510.3-101 Definition of
sets”—plan investments.

(a) In general. (1) This section de-
scribes what constitute assets of a plan
with respect to a plan’s investment in
another entity for purposes of subtitle
A, and parts 1 and 4 of subtitle B, of
title I of the Act and section 4975 of the
Internal Revenue Code. Paragraph
(a)(2) of this section contains a general
rule relating to plan investments.
Paragraphs (b) through (f) of this sec-
tion define certain terms that are used
in the application of the general rule.
Paragraph (g) of this section describes
how the rules in this section are to be
applied when a plan owns property
jointly with others or where it acquires
an equity interest whose value relates
solely to identified assets of an issuer.
Paragraph (h) of this section contains
special rules relating to particular
kinds of plan investments. Paragraph
(i) describes the assets that a plan ac-
quires when it purchases certain guar-
anteed mortgage certificates. Para-
graph (j) of this section contains exam-
ples illustrating the operation of this
section. The effective date of this sec-
tion is set forth in paragraph (k) of this
section.

(2) Generally, when a plan invests in
another entity, the plan’s assets in-
clude its investment, but do not, solely
by reason of such investment, include
any of the underlying assets of the en-
tity. However, in the case of a plan’s
investment in an equity interest of an
entity that is neither a publicly-offered
security nor a security issued by an in-
vestment company registered under
the Investment Company Act of 1940 its
assets include both the equity interest

“plan as-
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and an undivided interest in each of
the underlying assets of the entity, un-
less it is established that—

(i) The entity is an operating com-
pany, or

(ii) Equity participation in the entity
by benefit plan investors is not signifi-
cant.

Therefore, any person who exercises
authority or control respecting the
management or disposition of such un-
derlying assets, and any person who
provides investment advice with re-
spect to such assets for a fee (direct or
indirect), is a fiduciary of the investing
plan.

(b) Equity interests and publicly-offered
securities. (1) The term equity interest
means any interest in an entity other
than an instrument that is treated as
indebtedness under applicable local law
and which has no substantial equity
features. A profits interest in a part-
nership, an undivided ownership inter-
est in property and a beneficial inter-
est in a trust are equity interests.

(2) A publicly-offered security is a secu-
rity that is freely transferable, part of
a class of securities that is widely held
and either—

(i) Part of a class of securities reg-
istered under section 12(b) or 12(g) of
the Securities Exchange Act of 1934, or

(ii) Sold to the plan as part of an of-
fering of securities to the public pursu-
ant to an effective registration state-
ment under the Securities Act of 1933
and the class of securities of which
such security is a part is registered
under the Securities Exchange Act of
1934 within 120 days (or such later time
as may be allowed by the Securities
and Exchange Commission) after the
end of the fiscal year of the issuer dur-
ing which the offering of such securi-
ties to the public occurred.

(3) For purposes of paragraph (b)(2) of
this section, a class of securities is
“widely-held” only if it is a class of se-
curities that is owned by 100 or more
investors independent of the issuer and
of one another. A class of securities
will not fail to be widely-held solely
because subsequent to the initial offer-
ing the number of independent inves-
tors falls below 100 as a result of events
beyond the control of the issuer.

(4) For purposes of paragraph (b)(2) of
this section, whether a security is
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“freely transferable’ is a factual ques-
tion to be determined on the basis of
all relevant facts and circumstances. If
a security is part of an offering in
which the minimum investment is
$10,000 or less, however, the following
factors ordinarily will not, alone or in
combination, affect a finding that such
securities are freely transferable:

(i) Any requirement that not less
than a minimum number of shares or
units of such security be transferred or
assigned by any investor, provided that
such requirement does not prevent
transfer of all of the then remaining
shares or units held by an investor;

(ii) Any prohibition against transfer
or assignment of such security or
rights in respect thereof to an ineli-
gible or unsuitable investor;

(iii) Any restriction on, or prohibi-
tion against, any transfer or assign-
ment which would either result in a
termination or reclassification of the
entity for Federal or state tax purposes
or which would violate any state or
Federal statute, regulation, court
order, judicial decree, or rule of law;

(iv) Any requirement that reasonable
transfer or administrative fees be paid
in connection with a transfer or assign-
ment;

(v) Any requirement that advance no-
tice of a transfer or assignment be
given to the entity and any require-
ment regarding execution of docu-
mentation evidencing such transfer or
assignment (including documentation
setting forth representations from ei-
ther or both of the transferor or trans-
feree as to compliance with any re-
striction or requirement described in
this paragraph (b)(4) of this section or
requiring compliance with the entity’s
governing instruments);

(vi) Any restriction on substitution
of an assignee as a limited partner of a
partnership, including a general part-
ner consent requirement, provided that
the economic benefits of ownership of
the assignor may be transferred or as-
signed without regard to such restric-
tion or consent (other than compliance
with any other restriction described in
this paragraph (b)(4)) of this section;

(vii) Any administrative procedure
which establishes an effective date, or
an event, such as the completion of the

§2510.3-101

offering, prior to which a transfer or
assignment will not be effective; and

(viii) Any limitation or restriction on
transfer or assignment which is not
created or imposed by the issuer or any
person acting for or on behalf of such
issuer.

(c) Operating company. (1) An ‘‘oper-
ating company’ is an entity that is
primarily engaged, directly or through
a majority owned subsidiary or subsidi-
aries, in the production or sale of a
product or service other than the in-
vestment of capital. The term ‘‘oper-
ating company’ includes an entity
which is not described in the preceding
sentence, but which is a ‘“‘venture cap-
ital operating company’ described in
paragraph (d) or a ‘‘real estate oper-
ating company’’ described in paragraph
(e).

(2) [Reserved]

(d) Venture capital operating company.
(1) An entity is a ‘‘venture capital op-
erating company’’ for the period begin-
ning on an initial valuation date de-
scribed in paragraph (d)(5)(i) and end-
ing on the last day of the first ‘‘annual
valuation period” described in para-
graph (d)(5)(ii) (in the case of an entity
that is not a venture capital operating
company immediately before the deter-
mination) or for the 12 month period
following the expiration of an ‘‘annual
valuation period” described in para-
graph (d)(5)(ii) (in the case of an entity
that is a venture capital operating
company immediately before the deter-
mination) if—

(i) On such initial valuation date, or
at any time within such annual valu-
ation period, at least 50 percent of its
assets (other than short-term invest-
ments pending long-term commitment
or distribution to investors), valued at
cost, are invested in venture capital in-
vestments described in paragraph
(@)(B)(A) or derivative investments de-
scribed in paragraph (d)(4); and

(ii) During such 12 month period (or
during the period beginning on the ini-
tial valuation date and ending on the
last day of the first annual valuation
period), the entity, in the ordinary
course of its business, actually exer-
cises management rights of the kind
described in paragraph (d)(3)(ii) with
respect to one or more of the operating
companies in which it invests.
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(2)(i) A venture capital operating
company described in paragraph (d)(1)
shall continue to be treated as a ven-
ture capital operating company during
the ‘‘distribution period’’ described in
paragraph (d)(2)(ii). An entity shall not
be treated as a venture capital oper-
ating company at any time after the
end of the distribution period.

(ii) The ‘‘distribution period” re-
ferred to in paragraph (d)(2)(i) begins
on a date established by a venture cap-
ital operating company that occurs
after the first date on which the ven-
ture capital operating company has
distributed to investors the proceeds of
at least 50 percent of the highest
amount of its investments (other than
short-term investments made pending
long-term commitment or distribution
to investors) outstanding at any time
from the date it commenced business
(determined on the basis of the cost of
such investments) and ends on the ear-
lier of—

(A) The date on which the company
makes a ‘‘new portfolio investment’,
or

(B) The expiration of 10 years from
the beginning of the distribution pe-
riod.

(iii) For purposes of paragraph
(A)(2)({i)(A), a ‘“‘new portfolio invest-
ment’’ is an investment other than—

(A) An investment in an entity in
which the venture capital operating
company had an outstanding venture
capital investment at the beginning of
the distribution period which has con-
tinued to be outstanding at all times
during the distribution period, or

(B) A short-term investment pending
long-term commitment or distribution
to investors.

(3)(i) For purposes of this paragraph
(d) a ‘“‘venture capital investment’’ is
an investment in an operating com-
pany (other than a venture capital op-
erating company) as to which the in-
vestor has or obtains management
rights.

(ii) The term ‘“‘management rights”
means contractual rights directly be-
tween the investor and an operating
company to substantially participate
in, or substantially influence the con-
duct of, the management of the oper-
ating company.
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(4)(i) An investment is a ‘‘derivative
investment’’ for purposes of this para-
graph (d) if it is—

(A) A venture capital investment as
to which the investor’s management
rights have ceased in connection with a
public offering of securities of the oper-
ating company to which the invest-
ment relates, or

(B) An investment that is acquired
by a venture capital operating com-
pany in the ordinary course of its busi-
ness in exchange for an existing ven-
ture capital investment in connection
with:

(I) A public offering of securities of
the operating company to which the
existing venture capital investment re-
lates, or

(2) A merger or reorganization of the
operating company to which the exist-
ing venture capital investment relates,
provided that such merger or reorga-
nization is made for independent busi-
ness reasons unrelated to extinguishing
management rights.

(ii) An investment ceases to be a de-
rivative investment on the later of:

(A) 10 years from the date of the ac-
quisition of the original venture cap-
ital investment to which the derivative
investment relates, or

(B) 30 months from the date on which
the investment becomes a derivative
investment.

(5) For purposes of this paragraph (d)
and paragraph (e)—

(i) An ‘“‘initial valuation date’’ is the
later of—

(A) Any date designated by the com-
pany within the 12 month period end-
ing with the effective date of this sec-
tion, or

(B) The first date on which an entity
makes an investment that is not a
short-term investment of funds pend-
ing long-term commitment.

(ii) An “‘annual valuation period” is a
preestablished annual period, not ex-
ceeding 90 days in duration, which be-
gins no later than the anniversary of
an entity’s initial valuation date. An
annual valuation period, once estab-
lished may not be changed except for
good cause unrelated to a determina-
tion under this paragraph (d) or para-
graph (e).
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(e) Real estate operating company. An
entity is a ‘‘real estate operating com-
pany’”’ for the period beginning on an
initial valuation date described in
paragraph (d)(6)(i) and ending on the
last day of the first ‘‘annual valuation
period” described in paragraph (d)(5)(ii)
(in the case of an entity that is not a
real estate operating company imme-
diately before the determination) or
for the 12 month period following the
expiration of an annual valuation pe-
riod described in paragraph (d)(5)(ii) (in
the case of an entity that is a real es-
tate operating company immediately
before the determination) if:

(1) On such initial valuation date, or
on any date within such annual valu-
ation period, at least 50 percent of its
assets, valued at cost (other than
short-term investments pending long-
term commitment or distribution to
investors), are invested in real estate
which is managed or developed and
with respect to which such entity has
the right to substantially participate
directly in the management or develop-
ment activities; and

(2) During such 12 month period (or
during the period beginning on the ini-
tial valuation date and ending on the
last day of the first annual valuation
period) such entity in the ordinary
course of its business is engaged di-
rectly in real estate management or
development activities.

(f) Participation by benefit plan inves-
tors. (1) Equity participation in an enti-
ty by benefit plan investors is ‘‘signifi-
cant” on any date if, immediately after
the most recent acquisition of any eq-
uity interest in the entity, 25 percent
or more of the value of any class of eq-
uity interests in the entity is held by
benefit plan investors (as defined in
paragraph (f)(2)). For purposes of deter-
minations pursuant to this paragraph
(f), the value of any equity interests
held by a person (other than a benefit
plan investor) who has discretionary
authority or control with respect to
the assets of the entity or any person
who provides investment advice for a
fee (direct or indirect) with respect to
such assets, or any affiliate of such a
person, shall be disregarded.

(2) A “‘benefit plan investor’ is any of
the following—
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(i) Any employee benefit plan (as de-
fined in section 3(3) of the Act), wheth-
er or not it is subject to the provisions
of title I of the Act,

(ii) Any plan described in section
4975(e)(1) of the Internal Revenue Code,

(iii) Any entity whose underlying as-
sets include plan assets by reason of a
plan’s investment in the entity.

(3) An ‘‘affiliate’ of a person includes
any person, directly or indirectly,
through one or more intermediaries,
controlling, controlled by, or under
common control with the person. For
purposes of this paragraph (f)(3), ‘‘con-
trol”’, with respect to a person other
than an individual, means the power to
exercise a controlling influence over
the management or policies of such
person.

(g) Joint ownership. For purposes of
this section, where a plan jointly owns
property with others, or where the
value of a plan’s equity interest in an
entity relates solely to identified prop-
erty of the entity, such property shall
be treated as the sole property of a sep-
arate entity.

(h) Specific rules relating to plan invest-
ments. Notwithstanding any other pro-
vision of this section—

(1) Except where the entity is an in-
vestment company registered under
the Investment Company Act of 1940,
when a plan acquires or holds an inter-
est in any of the following entities its
assets include its investment and an
undivided interest in each of the under-
lying assets of the entity:

(i) A group trust which is exempt
from taxation under section 501(a) of
the Internal Revenue Code pursuant to
the principles of Rev. Rul. 81-100, 1981
1 C.B. 326,

(ii) A common or collective trust
fund of a bank,

(iii) A separate account of an insur-
ance company, other than a separate
account that is maintained solely in
connection with fixed contractual obli-
gations of the insurance company
under which the amounts payable, or
credited, to the plan and to any partic-
ipant or beneficiary of the plan (includ-
ing an annuitant) are not affected in
any manner by the investment per-
formance of the separate account.

(2) When a plan acquires or holds an
interest in any entity (other than an
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insurance company licensed to do busi-
ness in a State) which is established or
maintained for the purpose of offering
or providing any benefit described in
section 3(1) or section 3(2) of the Act to
participants or beneficiaries of the in-
vesting plan, its assets will include its
investment and an undivided interest
in the underlying assets of that entity.

(3) When a plan or a related group of
plans owns all of the outstanding eq-
uity interests (other than director’s
qualifying shares) in an entity, its as-
sets include those equity interests and
all of the underlying assets of the enti-
ty. This paragraph (h)(3) does not
apply, however, where all of the out-
standing equity interests in an entity
are qualifying employer securities de-
scribed in section 407(d)(5) of the Act,
owned by one or more eligible indi-
vidual account plan(s) (as defined in
section 407(d)(3) of the Act) maintained
by the same employer, provided that
substantially all of the participants in
the plan(s) are, or have been, employed
by the issuer of such securities or by
members of a group of affiliated cor-
porations (as determined under section
407(d)(7) of the Act) of which the issuer
is a member.

(4) For purposes of paragraph (h)(3), a
“related group’” of employee benefit
plans consists of every group of two or
more employee benefit plans—

(i) Each of which receives 10 percent
or more of its aggregate contributions
from the same employer or from mem-
bers of the same controlled group of
corporations (as determined under sec-
tion 1563(a) of the Internal Revenue
Code, without regard to section
1563(a)(4) thereof); or

(ii) BEach of which is either main-
tained by, or maintained pursuant to a
collective bargaining agreement nego-
tiated by, the same employee organiza-
tion or affiliated employee organiza-
tions. For purposes of this paragraph,
an ‘‘affiliate’ of an employee organiza-
tion means any person controlling,
controlled by, or under common con-
trol with such organization, and in-
cludes any organization chartered by
the same parent body, or governed by
the same constitution and bylaws, or
having the relation of parent and sub-
ordinate.
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(i) Governmental mortgage pools. (1)
Where a plan acquires a guaranteed
governmental mortgage pool certifi-
cate, as defined in paragraph (i)(2), the
plan’s assets include the certificate and
all of its rights with respect to such
certificate under applicable law, but do
not, solely by reason of the plan’s hold-
ing of such certificate, include any of
the mortgages underlying such certifi-
cate.

(2) A ‘‘guaranteed governmental
mortgage pool certificate’ is a certifi-
cate backed by, or evidencing an inter-
est in, specified mortgages or partici-
pation interests therein and with re-
spect to which interest and principal
payable pursuant to the certificate is
guaranteed by the United States or an
agency or instrumentality thereof. The
term ‘‘guaranteed governmental mort-
gage pool certificate’ includes a mort-
gage pool certificate with respect to
which interest and principal payable
pursuant to the certificate is guaran-
teed by:

(i) The Government National Mort-
gage Association;

(ii) The Federal Home Loan Mort-
gage Corporation; or

(iii) The Federal National Mortgage
Association.

(j) Examples. The principles of this
section are illustrated by the following
examples:

(1) A plan, P, acquires debentures issued by
a corporation, T, pursuant to a private offer-
ing. T is engaged primarily in investing and
reinvesting in precious metals on behalf of
its shareholders, all of which are benefit plan
investors. By its terms, the debenture is con-
vertible to common stock of T at P’s option.
At the time of P’s acquisition of the deben-
tures, the conversion feature is incidental to
T’s obligation to pay interest and principal.
Although T is not an operating company, P’s
assets do not include an interest in the un-
derlying assets of T because P has not ac-
quired an equity interest in T. However, if P
exercises its option to convert the deben-
tures to common stock, it will have acquired
an equity interest in T at that time and (as-
suming that the common stock is not a pub-
licly-offered security and that there has been
no change in the composition of the other
equity investors in T) P’s assets would then
include an undivided interest in the under-
lying assets of T.

(2) A plan, P, acquires a limited partner-
ship interest in a limited partnership, U,
which is established and maintained by A, a
general partner in U. U has only one class of
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limited partnership interests. U is engaged
in the business of investing and reinvesting
in securities. Limited partnership interests
in U are offered privately pursuant to an ex-
emption from the registration requirements
of the Securities Act of 1933. P acquires 15
percent of the value of all the outstanding
limited partnership interests in U, and, at
the time of P’s investment, a governmental
plan owns 15 percent of the value of those in-
terests. U is not an operating company be-
cause it is engaged primarily in the invest-
ment of capital. In addition, equity partici-
pation by benefit plan investors is signifi-
cant because immediately after P’s invest-
ment such investors hold more than 25 per-
cent of the limited partnership interests in
U. Accordingly, P’s assets include an undi-
vided interest in the underlying assets of U,
and A is a fiduciary of P with respect to such
assets by reason of its discretionary author-
ity and control over U’s assets. Although the
governmental plan’s investment is taken
into account for purposes of determining
whether equity participation by benefit plan
investors is significant, nothing in this sec-
tion imposes fiduciary obligations on A with
respect to that plan.

(3) Assume the same facts as in paragraph
(3)(2), except that P acquires only 5 percent
of the value of all the outstanding limited
partnership interests in U, and that benefit
plan investors in the aggregate hold only 10
percent of the value of the limited partner-
ship interests in U. Under these facts, there
is no significant equity participation by ben-
efit plan investors in U, and, accordingly, P’s
assets include its limited partnership inter-
est in U, but do not include any of the under-
lying assets of U. Thus, A would not be a fi-
duciary of P by reason of P’s investment.

(4) Assume the same facts as in paragraph
(1))(3) and that the aggregate value of the out-
standing limited partnership interests in U
is $10,000 (and that the value of the interests
held by benefit plan investors is thus $1000).
Also assume that an affiliate of A owns lim-
ited partnership interests in U having a
value of $6500. The value of the limited part-
nership interests held by A’s affiliate are dis-
regarded for purposes of determining wheth-
er there is significant equity participation in
U by benefit plan investors. Thus, the per-
centage of the aggregate value of the limited
partnership interests held by benefit plan in-
vestors in U for purposes of such a deter-
mination is approximately 28.6% ($1000/
$3500). Therefore there is significant benefit
plan investment in T.

(5) A plan, P, invests in a limited partner-
ship, V, pursuant to a private offering. There
is significant equity participation by benefit
plan investors in V. V acquires equity posi-
tions in the companies in which it invests,
and, in connection with these investments, V
negotiates terms that give it the right to
participate in or influence the management
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of those companies. Some of these invest-
ments are in publicly-offered securities and
some are in securities acquired in private of-
ferings. During its most recent valuation pe-
riod, more than 50 percent of V’s assets, val-
ued at cost, consisted of investments with
respect to which V obtained management
rights of the kind described above. V’s man-
agers routinely consult informally with, and
advise, the management of only one portfolio
company with respect to which it has man-
agement rights, although it devotes substan-
tial resources to its consultations with that
company. With respect to the other portfolio
companies, V relies on the managers of other
entities to consult with and advise the com-
panies’ management. V is a venture capital
operating company and therefore P has ac-
quired its limited partnership investment,
but has not acquired an interest in any of
the underlying assets of V. Thus, none of the
managers of V would be fiduciaries with re-
spect to P solely by reason of its investment.
In this situation, the mere fact that V does
not participate in or influence the manage-
ment of all its portfolio companies does not
affect its characterization as a venture cap-
ital operating company.

(6) Assume the same facts as in paragraph
(j)(6) and the following additional facts: V in-
vests in debt securities as well as equity se-
curities of its portfolio companies. In some
cases V makes debt investments in compa-
nies in which it also has an equity invest-
ment; in other cases V only invests in debt
instruments of the portfolio company. V’s
debt investments are acquired pursuant to
private offerings and V negotiates covenants
that give it the right to substantially par-
ticipate in or to substantially influence the
conduct of the management of the companies
issuing the obligations. These covenants give
V more significant rights with respect to the
portfolio companies’ management than the
covenants ordinarily found in debt instru-
ments of established, creditworthy compa-
nies that are purchased privately by institu-
tional investors. V routinely consults with
and advises the management of its portfolio
companies. The mere fact that V’s invest-
ments in portfolio companies are debt, rath-
er than equity, will not cause V to fail to be
a venture capital operating company, pro-
vided it actually obtains the right to sub-
stantially participate in or influence the
conduct of the management of its portfolio
companies and provided that in the ordinary
course of its business it actually exercises
those rights.

(7) A plan, P, invests (pursuant to a private
offering) in a limited partnership, W, that is
engaged primarily in investing and rein-
vesting assets in equity positions in real
property. The properties acquired by W are
subject to long-term leases under which sub-
stantially all management and maintenance
activities with respect to the property are
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