
9 

Office of the Secretary of Labor § 1.1 

other appropriate statements in sup-
port of their respective positions. 

(b) The Under Secretary shall issue a 
decision based solely on the record of 
the proceedings or those portions 
thereof cited by the parties to limit the 
issues. 

(c) If the Under Secretary modifies or 
reverses the initial hearing decision of 
the Examiner, he or she shall specify 
such findings of fact and conclusions of 
law as are different from those of the 
Examiner. 

§ 0.737–10 Administrative sanctions. 
The Examiner (or the Under Sec-

retary in any matter in which excep-
tions are filed or which is decided in 
accordance with § 0.737–4(b)) may take 
appropriate action in the case of any 
individual found in violation of 18 
U.S.C. 207(a), (b) or (c) or of the regula-
tions at 5 CFR part 737 upon final ad-
ministrative decisions by: 

(a) Prohibiting the individual from 
making, on behalf of any other person 
(except the United States), any formal 
or informal appearance before, or, with 
the intent to influence, any oral or 
written communication to the Depart-
ment of Labor on any matter of busi-
ness for a period not to exceed five 
years, which may be accomplished by 
directing agency employees to refuse 
to participate in any such appearance 
or to accept any such communications; 
or 

(b) Taking other appropriate discipli-
nary action. 

§ 0.737–11 Judicial review. 
Any person found to have partici-

pated in a violation of 18 U.S.C. 207(a), 
(b), or (c) or the regulations at 5 CFR 
part 737 may seek judicial review of the 
administrative determination in an ap-
propriate United States district court. 

PART 1—PROCEDURES FOR PRE-
DETERMINATION OF WAGE 
RATES 

Sec. 
1.1 Purpose and scope. 
1.2 Definitions. 
1.3 Obtaining and compiling wage rate in-

formation. 
1.4 Report of agency construction pro-

grams. 

1.5 Publication of general wage determina-
tions and procedure for requesting 
project wage determinations. 

1.6 Use and effectiveness of wage deter-
minations. 

1.7 Scope of consideration. 
1.8 Reconsideration by the Administrator. 
1.9 Review by Administrative Review 

Board. 
1.10 Severability. 

AUTHORITY: 5 U.S.C. 301; Reorganization 
Plan No. 14 of 1950, 5 U.S.C. appendix; 40 
U.S.C. 3141 et seq.; 40 U.S.C. 3145; 40 U.S.C. 
3148; Secretary of Labor’s Order 01–2014, 79 
FR 77527; and the laws referenced by 29 CFR 
5.1. 

SOURCE: 48 FR 19533, Apr. 29, 1983, unless 
otherwise noted. 

EDITORIAL NOTE: Nomenclature changes to 
part 1 appear at 61 FR 19984, May 3, 1996. 

§ 1.1 Purpose and scope. 
(a) The procedural rules in this part 

apply under the Davis-Bacon Act (46 
Stat. 1494, as amended; 40 U.S.C. 3141 et 
seq.), and any laws now existing or sub-
sequently enacted, which require the 
payment of minimum wages, including 
fringe benefits, to laborers and me-
chanics engaged in construction activ-
ity under contracts entered into or fi-
nanced by or with the assistance of 
agencies of the United States or the 
District of Columbia, based on deter-
minations by the Secretary of Labor of 
the wage rates and fringe benefits pre-
vailing for the corresponding classes of 
laborers and mechanics employed on 
projects similar to the contract work 
in the local areas where such work is 
to be performed. 

(1) A listing of laws requiring the 
payment of wages at rates predeter-
mined by the Secretary of Labor under 
the Davis-Bacon Act can be found at 
www.dol.gov/agencies/whd/government- 
contracts or its successor website. 

(2) Functions of the Secretary of 
Labor under these statutes and under 
Reorganization Plan No. 14 of 1950 (15 
FR 3176, effective May 24, 1950, re-
printed as amended in 5 U.S.C. app. 1 
and in 64 Stat. 1267), except for func-
tions assigned to the Office of Adminis-
trative Law Judges (see part 6 of this 
subtitle) and appellate functions as-
signed to the Administrative Review 
Board (see part 7 of this subtitle) or re-
served by the Secretary of Labor (see 
Secretary’s Order 01–2020 (Feb. 21, 
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2020)), have been delegated to the Ad-
ministrator of the Wage and Hour Divi-
sion and authorized representatives. 

(b) The regulations in this part set 
forth the procedures for making and 
applying such determinations of pre-
vailing wage rates and fringe benefits 
pursuant to the Davis-Bacon Act and 
any laws now existing or subsequently 
enacted providing for determinations 
of such wages by the Secretary of 
Labor in accordance with the provi-
sions of the Davis-Bacon Act. 

(c) Procedures set forth in this part 
are applicable, unless otherwise indi-
cated, both to general wage determina-
tions for contracts in specified local-
ities, and to project wage determina-
tions for use on contract work to be 
performed on a specific project. 

[48 FR 19533, Apr. 29, 1983, as amended at 50 
FR 49823, Dec. 4, 1985; 88 FR 57722, Aug. 23, 
2023] 

§ 1.2 Definitions. 
Administrator. The term ‘‘Adminis-

trator’’ means the Administrator of 
the Wage and Hour Division, U.S. De-
partment of Labor, or authorized rep-
resentative. 

Agency. The term ‘‘agency’’ means 
any Federal, State, or local agency or 
instrumentality, or other similar enti-
ty, that enters into a contract or pro-
vides assistance through loan, grant, 
loan guarantee or insurance, or other-
wise, to a project subject to the Davis- 
Bacon labor standards, as defined in 
§ 5.2 of this subtitle. 

(1) Federal agency. The term ‘‘Federal 
agency’’ means an agency or instru-
mentality of the United States or the 
District of Columbia, as defined in this 
section, that enters into a contract or 
provides assistance through loan, 
grant, loan guarantee or insurance, or 
otherwise, to a project subject to the 
Davis-Bacon labor standards. 

(2) [Reserved] 
Area. The term ‘‘area’’ means the 

city, town, village, county or other 
civil subdivision of the State in which 
the work is to be performed. 

(1) For highway projects, the area 
may be State department of transpor-
tation highway districts or other simi-
lar State geographic subdivisions. 

(2) Where a project requires work in 
multiple counties, the area may in-

clude all counties in which the work 
will be performed. 

Department of Labor-approved website 
for wage determinations (DOL-approved 
website). The term ‘‘Department of 
Labor-approved website for wage deter-
minations’’ means the government 
website for both Davis-Bacon Act and 
Service Contract Act wage determina-
tions. In addition, the DOL-approved 
website provides compliance assistance 
information. The term will also apply 
to any other website or electronic 
means that the Department of Labor 
may approve for these purposes. 

Employed. Every person performing 
the duties of a laborer or mechanic in 
the construction, prosecution, comple-
tion, or repair of a public building or 
public work, or building or work fi-
nanced in whole or in part by assist-
ance from the United States through 
loan, grant, loan guarantee or insur-
ance, or otherwise, is employed regard-
less of any contractual relationship al-
leged to exist between the contractor 
and such person. 

Prevailing wage. The term ‘‘prevailing 
wage’’ means: 

(1) The wage paid to the majority 
(more than 50 percent) of the laborers 
or mechanics in the classification on 
similar projects in the area during the 
period in question; 

(2) If the same wage is not paid to a 
majority of those employed in the clas-
sification, the prevailing wage will be 
the wage paid to the greatest number, 
provided that such greatest number 
constitutes at least 30 percent of those 
employed; or 

(3) If no wage rate is paid to 30 per-
cent or more of those so employed, the 
prevailing wage will be the average of 
the wages paid to those employed in 
the classification, weighted by the 
total employed in the classification. 

Type of construction (or construction 
type). The term ‘‘type of construction 
(or construction type)’’ means the gen-
eral category of construction, as estab-
lished by the Administrator, for the 
publication of general wage determina-
tions. Types of construction may in-
clude, but are not limited to, building, 
residential, heavy, and highway. As 
used in this part, the terms ‘‘type of 
construction’’ and ‘‘construction type’’ 
are synonymous and interchangeable. 
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United States or the District of Colum-
bia. The term ‘‘United States or the 
District of Columbia’’ means the 
United States, the District of Colum-
bia, and all executive departments, 
independent establishments, adminis-
trative agencies, and instrumentalities 
of the United States and of the District 
of Columbia, and any corporation for 
which all or substantially all of the 
stock of which is beneficially owned by 
the United States, by the District of 
Columbia, or any of the foregoing de-
partments, establishments, agencies, 
and instrumentalities. 

[88 FR 57723, Aug. 23, 2023] 

§ 1.3 Obtaining and compiling wage 
rate information. 

For the purpose of making wage de-
terminations, the Administrator will 
conduct a continuing program for the 
obtaining and compiling of wage rate 
information. In determining the pre-
vailing wages at the time of issuance of 
a wage determination, the Adminis-
trator will be guided by the definition 
of prevailing wage in § 1.2 and will con-
sider the types of information listed in 
this section. 

(a) The Administrator will encourage 
the voluntary submission of wage rate 
data by contractors, contractors’ asso-
ciations, labor organizations, public of-
ficials and other interested parties, re-
flecting wage rates paid to laborers and 
mechanics on various types of con-
struction in the area. The Adminis-
trator may also obtain data from agen-
cies on wage rates paid on construction 
projects under their jurisdiction. The 
information submitted should reflect 
the wage rates paid to workers em-
ployed in a particular classification in 
an area, the type or types of construc-
tion on which such rate or rates are 
paid, and whether or not such wage 
rates were paid on Federal or federally 
assisted projects subject to Davis- 
Bacon prevailing wage requirements. 

(b) The following types of informa-
tion may be considered in making wage 
rate determinations: 

(1) Statements showing wage rates 
paid on projects, including the names 
and addresses of contractors, including 
subcontractors; the locations, approxi-
mate costs, dates of construction and 
types of projects, as well as whether or 

not the projects are Federal or feder-
ally assisted projects subject to Davis- 
Bacon prevailing wage requirements; 
and the number of workers employed in 
each classification on each project and 
the respective wage rates paid such 
workers. 

(2) Signed collective bargaining 
agreements, for which the Adminis-
trator may request that the parties to 
such agreements submit statements 
certifying to their scope and applica-
tion. 

(3) Wage rates determined for public 
construction by State and local offi-
cials pursuant to State and local pre-
vailing wage legislation. 

(4) Wage rate data submitted to the 
Department of Labor by contracting 
agencies pursuant to § 5.5(a)(1)(iii) of 
this subtitle. 

(5) For Federal-aid highway projects 
under 23 U.S.C. 113, information ob-
tained from the highway department(s) 
of the State(s) in which the project is 
to be performed. For such projects, the 
Administrator must consult the rel-
evant State highway department and 
give due regard to the information thus 
obtained. 

(6) Any other information pertinent 
to the determination of prevailing 
wage rates. 

(c) The Administrator may initially 
obtain or supplement such information 
obtained on a voluntary basis by such 
means, including the holding of hear-
ings, and from any sources determined 
to be necessary. All information of the 
types described in paragraph (b) of this 
section, pertinent to the determination 
of the wages prevailing at the time of 
issuance of the wage determination, 
will be evaluated in light of the defini-
tion of prevailing wage in § 1.2. 

(d) In compiling wage rate data for 
building and residential wage deter-
minations, the Administrator will not 
use data from Federal or federally as-
sisted projects subject to Davis-Bacon 
prevailing wage requirements unless it 
is determined that there is insufficient 
wage data to determine the prevailing 
wages in the absence of such data. Data 
from Federal or federally assisted 
projects will be used in compiling wage 
rate data for heavy and highway wage 
determinations. 
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(e) In determining the prevailing 
wage, the Administrator may treat 
variable wage rates paid by a con-
tractor or contractors to workers with-
in the same classification as the same 
wage where the pay rates are function-
ally equivalent, as explained by one or 
more collective bargaining agreements 
or written policies otherwise main-
tained by a contractor or contractors. 

(f) If the Administrator determines 
that there is insufficient wage survey 
data to determine the prevailing wage 
for a classification for which conform-
ance requests are regularly submitted 
pursuant to § 5.5(a)(1)(iii) of this sub-
title, the Administrator may list the 
classification and wage and fringe ben-
efit rates for the classification on the 
wage determination, provided that: 

(1) The work performed by the classi-
fication is not performed by a classi-
fication in the wage determination; 

(2) The classification is used in the 
area by the construction industry; and 

(3) The wage rate for the classifica-
tion bears a reasonable relationship to 
the wage rates contained in the wage 
determination. 

(g) Under the circumstances de-
scribed in paragraph (h) of this section, 
the Administrator may make a wage 
determination by adopting, with or 
without modification, one or more pre-
vailing wage rates determined for pub-
lic construction by State and/or local 
officials. Provided that the conditions 
in paragraph (h) are met, the Adminis-
trator may do so even if the methods 
and criteria used by State or local offi-
cials differ in some respects from those 
that the Administrator would other-
wise use under the Davis-Bacon Act 
and the regulations in this part. Such 
differences may include, but are not 
limited to, a definition of prevailing 
wage under a State or local prevailing 
wage law or regulation that differs 
from the definition in § 1.2, a geo-
graphic area or scope that differs from 
the standards in § 1.7, and/or the re-
strictions on data use in paragraph (d) 
of this section. 

(h) The Administrator may adopt a 
State or local wage rate as described in 
paragraph (g) of this section if the Ad-
ministrator, after reviewing the rate 
and the processes used to derive the 
rate, determines that: 

(1) The State or local government 
sets wage rates, and collects relevant 
data, using a survey or other process 
that is open to full participation by all 
interested parties; 

(2) The wage rate reflects both a 
basic hourly rate of pay as well as any 
prevailing fringe benefits, each of 
which can be calculated separately; 

(3) The State or local government 
classifies laborers and mechanics in a 
manner that is recognized within the 
field of construction; and 

(4) The State or local government’s 
criteria for setting prevailing wage 
rates are substantially similar to those 
the Administrator uses in making wage 
determinations under this part. This 
determination will be based on the to-
tality of the circumstances, including, 
but not limited to, the State or local 
government’s definition of prevailing 
wage; the types of fringe benefits it ac-
cepts; the information it solicits from 
interested parties; its classification of 
construction projects, laborers, and 
mechanics; and its method for deter-
mining the appropriate geographic 
area(s). 

(i) In order to adopt wage rates of a 
State or local government entity pur-
suant to paragraphs (g) and (h) of this 
section, the Administrator must obtain 
the wage rates and any relevant sup-
porting documentation and data from 
the State or local government entity. 
Such information may be submitted 
via email to 
dba.statelocalwagerates@dol.gov, via 
mail to U.S. Department of Labor, 
Wage and Hour Division, Branch of 
Wage Surveys, 200 Constitution Avenue 
NW, Washington, DC 20210, or through 
other means directed by the Adminis-
trator. 

(j) Nothing in paragraphs (g), (h), and 
(i) of this section precludes the Admin-
istrator from otherwise considering 
State or local prevailing wage rates, 
consistent with paragraph (b)(3) of this 
section, or from giving due regard to 
information obtained from State high-
way departments, consistent with 
paragraph (b)(4) of this section, as part 
of the Administrator’s process of mak-
ing prevailing wage determinations 
under this part. 

[88 FR 57723, Aug. 23, 2023] 
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§ 1.4 Report of agency construction 
programs. 

On an annual basis, each Federal 
agency using wage determinations 
under the Davis-Bacon Act or any of 
the laws referenced by § 5.1 of this sub-
title, must furnish the Administrator 
with a report that contains a general 
outline of its proposed construction 
programs for the upcoming 3 fiscal 
years based on information in the Fed-
eral agency’s possession at the time it 
furnishes its report. This report must 
include a list of proposed projects (in-
cluding those for which options to ex-
tend the contract term of an existing 
construction contract are expected 
during the period covered by the re-
port); the estimated start date of con-
struction; the anticipated type or types 
of construction; the estimated cost of 
construction; the location or locations 
of construction; and any other project- 
specific information that the Adminis-
trator requests. The report must also 
include notification of any significant 
changes to previously reported con-
struction programs, such as the delay 
or cancellation of previously reported 
projects. Reports must be submitted no 
later than April 10 of each year by 
email to DavisBaconFedPlan@dol.gov, 
and must include the name, telephone 
number, and email address of the offi-
cial responsible for coordinating the 
submission. 

[88 FR 57724, Aug. 23, 2023] 

§ 1.5 Publication of general wage de-
terminations and procedure for re-
questing project wage determina-
tions. 

(a) General wage determinations. A 
‘‘general wage determination’’ con-
tains, among other information, a list 
of wage and fringe benefit rates deter-
mined to be prevailing for various clas-
sifications of laborers or mechanics for 
specified type(s) of construction in a 
given area. The Department of Labor 
publishes ‘‘general wage determina-
tions’’ under the Davis-Bacon Act on 
the DOL-approved website. 

(b) Project wage determinations. (1) A 
‘‘project wage determination’’ is spe-
cific to a particular project. An agency 
may request a ‘‘project wage deter-
mination’’ for an individual project 

under any of the following cir-
cumstances: 

(i) The project involves work in more 
than one county and will employ work-
ers who may work in more than one 
county; 

(ii) There is no general wage deter-
mination in effect for the relevant area 
and type(s) of construction for an up-
coming project, or 

(iii) All or virtually all of the work 
on a contract will be performed by a 
classification that is not listed in the 
general wage determination that would 
otherwise apply, and contract award 
(or bid opening, in contracts entered 
into using sealed bidding procedures) 
has not yet taken place. 

(2) To request a project wage deter-
mination, the agency must submit 
Standard Form (SF) 308, Request for 
Wage Determination and Response to 
Request, to the Department of Labor, 
either by mailing the form to U.S. De-
partment of Labor, Wage and Hour Di-
vision, Branch of Construction Wage 
Determinations, Washington, DC 20210, 
or by submitting the form through 
other means directed by the Adminis-
trator. 

(3) In completing Form SF–308, the 
agency must include the following in-
formation: 

(i) A sufficiently detailed description 
of the work to indicate the type(s) of 
construction involved, as well as any 
additional description or separate at-
tachment, if necessary, for identifica-
tion of the type(s) of work to be per-
formed. If the project involves multiple 
types of construction, the requesting 
agency must attach information indi-
cating the expected cost breakdown by 
type of construction. 

(ii) The location (city, county, state, 
zip code) or locations in which the pro-
posed project is located. 

(iii) The classifications needed for 
the project. The agency must identify 
only those classifications that will be 
needed in the performance of the work. 
Inserting a note such as ‘‘entire sched-
ule’’ or ‘‘all applicable classifications’’ 
is not sufficient. Additional classifica-
tions needed that are not on the form 
may be typed in the blank spaces or on 
a separate list and attached to the 
form. 
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(iv) Any other information requested 
in Form SF–308. 

(4) A request for a project wage deter-
mination must be accompanied by any 
pertinent wage information that may 
be available. When the requesting 
agency is a State highway department 
under the Federal-Aid Highway Acts as 
codified in 23 U.S.C. 113, such agency 
must also include its recommendations 
as to the wages which are prevailing 
for each classification of laborers and 
mechanics on similar construction in 
the area. 

(5) The time required for processing 
requests for project wage determina-
tions varies according to the facts and 
circumstances in each case. An agency 
should anticipate that such processing 
by the Department of Labor will take 
at least 30 days. 

[88 FR 57724, Aug. 23, 2023] 

§ 1.6 Use and effectiveness of wage de-
terminations. 

(a) Application, validity, and expiration 
of wage determinations—(1) Application 
of incorporated wage determinations. 
Once a wage determination is incor-
porated into a contract (or once con-
struction has started when there is no 
contract award), the wage determina-
tion generally applies for the duration 
of the contract or project, except as 
specified in this section. 

(2) General wage determinations. (i) 
‘‘General wage determinations’’ pub-
lished on the DOL-approved website 
contain no expiration date. Once 
issued, a general wage determination 
remains valid until revised, superseded, 
or canceled. 

(ii) If there is a current general wage 
determination applicable to a project, 
an agency may use it without notifying 
the Administrator, Provided that ques-
tions concerning its use are referred to 
the Administrator in accordance with 
paragraph (b) of this section. 

(iii) When a wage determination is 
revised, superseded, or canceled, it be-
comes inactive. Inactive wage deter-
minations may be accessed on the 
DOL-approved website for informa-
tional purposes only. Contracting offi-
cers may not use such an inactive wage 
determination in a contract action un-
less the inactive wage determination is 
the appropriate wage determination 

that must be incorporated to give ret-
roactive effect to the post-award incor-
poration of a contract clause under 
§ 5.6(a)(1)(ii) of this subtitle or a wage 
determination under paragraph (f) of 
this section. Under such cir-
cumstances, the agency must provide 
prior notice to the Administrator of its 
intent to incorporate an inactive wage 
determination and may not incor-
porate it if the Administrator instructs 
otherwise. 

(3) Project wage determinations. (i) 
‘‘Project wage determinations’’ ini-
tially issued will be effective for 180 
calendar days from the date of such de-
terminations. If a project wage deter-
mination is not incorporated into a 
contract (or, if there is no contract 
award, if construction has not started) 
in the period of its effectiveness it is 
void. 

(ii) Accordingly, if it appears that a 
project wage determination may expire 
between bid opening and contract 
award (or between initial endorsement 
under the National Housing Act or the 
execution of an agreement to enter 
into a housing assistance payments 
contract under section 8 of the U.S. 
Housing Act of 1937, and the start of 
construction) the agency must request 
a new project wage determination suf-
ficiently in advance of the bid opening 
to assure receipt prior thereto. 

(iii) However, when due to unavoid-
able circumstances a project wage de-
termination expires before award but 
after bid opening (or before the start of 
construction, but after initial endorse-
ment under the National Housing Act, 
or before the start of construction but 
after the execution of an agreement to 
enter into a housing assistance pay-
ments contract under section 8 of the 
U.S. Housing Act of 1937), the head of 
the agency or the agency head’s des-
ignee may request the Administrator 
to extend the expiration date of the 
project wage determination in the bid 
specifications instead of issuing a new 
project wage determination. Such re-
quest must be supported by a written 
finding, which must include a brief 
statement of factual support, that the 
extension of the expiration date of the 
project wage determination is nec-
essary and proper in the public interest 
to prevent injustice or undue hardship 
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or to avoid serious impairment in the 
conduct of Government business. The 
Administrator will either grant or 
deny the request for an extension after 
consideration of all of the cir-
cumstances, including an examination 
to determine if the previously issued 
rates remain prevailing. If the request 
for extension is denied, the Adminis-
trator will proceed to issue a new wage 
determination for the project. 

(b) Identifying and incorporating ap-
propriate wage determinations. (1) Con-
tracting agencies are responsible for 
making the initial determination of 
the appropriate wage determination(s) 
for a project and for ensuring that the 
appropriate wage determination(s) are 
incorporated in bid solicitations and 
contract specifications and that inap-
plicable wage determinations are not 
incorporated. When a contract involves 
construction in more than one area, 
and no multi-county project wage de-
termination has been obtained, the so-
licitation and contract must incor-
porate the applicable wage determina-
tion for each area. When a contract in-
volves more than one type of construc-
tion, the solicitation and contract 
must incorporate the applicable wage 
determination for each type of con-
struction involved that is anticipated 
to be substantial. The contracting 
agency is responsible for designating 
the specific work to which each incor-
porated wage determination applies. 

(2) The contractor or subcontractor 
has an affirmative obligation to ensure 
that its pay practices are in compli-
ance with the Davis-Bacon Act labor 
standards. 

(3) Any question regarding applica-
tion of wage rate schedules or wage de-
terminations must be referred to the 
Administrator for resolution. The Ad-
ministrator should consider any rel-
evant factors when resolving such 
questions, including, but not limited 
to, relevant area practice information. 

(c) Revisions to wage determinations. 
(1) General and project wage deter-
minations may be revised from time to 
time to keep them current. A revised 
wage determination replaces the pre-
vious wage determination. ‘‘Revi-
sions,’’ as used in this section, refers 
both to modifications of some or all of 
the rates in a wage determination, 

such as periodic updates to reflect cur-
rent rates, and to instances where a 
wage determination is re-issued en-
tirely, such as after a new wage survey 
is conducted. Revisions include adjust-
ments to non-collectively bargained 
prevailing wage and fringe benefit 
rates on general wage determinations, 
with the adjustments based on U.S. Bu-
reau of Labor Statistics Employment 
Cost Index (ECI) data or its successor 
data. Such rates may be adjusted based 
on ECI data no more frequently than 
once every 3 years, and no sooner than 
3 years after the date of the rate’s pub-
lication. Such periodic revisions to 
wage determinations are distinguished 
from the circumstances described in 
paragraphs (d), (e), and (f) of this sec-
tion. 

(2)(i) Whether a revised wage deter-
mination is effective with respect to a 
particular contract or project gen-
erally depends on the date on which 
the revised wage determination is 
issued. The date on which a revised 
wage determination is ‘‘issued,’’ as 
used in this section, means the date 
that a revised general wage determina-
tion is published on the DOL-approved 
website or the date that the con-
tracting agency receives actual written 
notice of a revised project wage deter-
mination. 

(ii) If a revised wage determination is 
issued before contract award (or the 
start of construction when there is no 
award), it is effective with respect to 
the project, except as follows: 

(A) For contracts entered into pursu-
ant to sealed bidding procedures, a re-
vised wage determination issued at 
least 10 calendar days before the open-
ing of bids is effective with respect to 
the solicitation and contract. If a re-
vised wage determination is issued less 
than 10 calendar days before the open-
ing of bids, it is effective with respect 
to the solicitation and contract unless 
the agency finds that there is not a 
reasonable time still available before 
bid opening to notify bidders of the re-
vision and a report of the finding is in-
serted in the contract file. A copy of 
such report must be made available to 
the Administrator upon request. No 
such report is required if the revision is 
issued after bid opening. 
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(B) In the case of projects assisted 
under the National Housing Act, a re-
vised wage determination is effective 
with respect to the project if it is 
issued prior to the beginning of con-
struction or the date the mortgage is 
initially endorsed, whichever occurs 
first. 

(C) In the case of projects to receive 
housing assistance payments under 
section 8 of the U.S. Housing Act of 
1937, a revised wage determination is 
effective with respect to the project if 
it is issued prior to the beginning of 
construction or the date the agreement 
to enter into a housing assistance pay-
ments contract is signed, whichever oc-
curs first. 

(D) If, in the case of a contract en-
tered into pursuant to sealed bidding 
procedures under paragraph (c)(2)(ii)(A) 
of this section the contract has not 
been awarded within 90 days after bid 
opening, or if, in the case of projects 
assisted under the National Housing 
Act or receiving housing assistance 
payments section 8 of the U.S. Housing 
Act of 1937 under paragraph (c)(2)(ii)(B) 
or (C) of this section, construction has 
not begun within 90 days after initial 
endorsement or the signing of the 
agreement to enter into a housing as-
sistance payments contract, any re-
vised general wage determination 
issued prior to award of the contract or 
the beginning of construction, as ap-
propriate, is effective with respect to 
that contract unless the head of the 
agency or the agency head’s designee 
requests and obtains an extension of 
the 90-day period from the Adminis-
trator. Such request must be supported 
by a written finding, which includes a 
brief statement of the factual support, 
that the extension is necessary and 
proper in the public interest to prevent 
injustice or undue hardship or to avoid 
serious impairment in the conduct of 
Government business. The Adminis-
trator will either grant or deny the re-
quest for an extension after consider-
ation of all the circumstances. 

(iii) If a revised wage determination 
is issued after contract award (or after 
the beginning of construction where 
there is no contract award), it is not ef-
fective with respect to that project, ex-
cept under the following cir-
cumstances: 

(A) Where a contract or order is 
changed to include additional, substan-
tial construction, alteration, and/or re-
pair work not within the scope of work 
of the original contract or order, or to 
require the contractor to perform work 
for an additional time period not origi-
nally obligated, including where an op-
tion to extend the term of a contract is 
exercised, the contracting agency must 
include the most recent revision of any 
wage determination(s) at the time the 
contract is changed or the option is ex-
ercised. This does not apply where the 
contractor is simply given additional 
time to complete its original commit-
ment or where the additional construc-
tion, alteration, and/or repair work in 
the modification is merely incidental. 

(B) Some contracts call for construc-
tion, alteration, and/or repair work 
over a period of time that is not tied to 
the completion of any particular 
project. Examples of such contracts in-
clude, but are not limited to, indefi-
nite-delivery-indefinite-quantity con-
struction contracts to perform any 
necessary repairs to a Federal facility 
over a period of time; long-term oper-
ations-and-maintenance contracts that 
may include construction, alteration, 
and/or repair work covered by Davis- 
Bacon labor standards; or schedule con-
tracts or blanket purchase agreements 
in which a contractor agrees to provide 
certain construction work at agreed- 
upon prices to Federal agencies. These 
types of contracts often involve a gen-
eral commitment to perform necessary 
construction as the need arises, but do 
not necessarily specify the exact con-
struction to be performed. For the 
types of contracts described here, the 
contracting agency must incorporate 
into the contract the most recent revi-
sion(s) of any applicable wage deter-
mination(s) on each anniversary date 
of the contract’s award (or each anni-
versary date of the beginning of con-
struction when there is no award) un-
less the agency has sought and received 
prior written approval from the De-
partment for an alternative process. 
The Department may grant such an ex-
ception when it is necessary and proper 
in the public interest or to prevent in-
justice and undue hardship. Such re-
vised wage determination(s) will apply 
to any construction work that begins 
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or is obligated under such a contract 
during the 12 months following that 
anniversary date until such construc-
tion work is completed, even if the 
completion of that work extends be-
yond the twelve-month period. Where 
such contracts have task orders, pur-
chase orders, or other similar contract 
instruments awarded under the master 
contract, the master contract must 
specify that the applicable updated 
wage determination must be included 
in such task orders, purchase orders, or 
other similar contract instrument, and 
the ordering agency must so incor-
porate the applicable updated wage de-
terminations into their orders. Once 
the applicable updated wage deter-
mination revision has been incor-
porated into such task orders, purchase 
orders, or other similar contract in-
struments, that wage determination 
revision remains applicable for the du-
ration of such order, unless the order is 
changed to include additional, substan-
tial construction, alteration, and/or re-
pair work not within the scope of work, 
when the wage determination must be 
updated as set forth in paragraph 
(c)(2)(iii)(A) of this section, or the 
order itself includes the exercise of op-
tions. Where such orders do include the 
exercise of options, updated applicable 
wage determination revision, as incor-
porated into the master contract must 
be included when an option is exercised 
on such an order. 

(C) For contracts to which both para-
graphs (c)(2)(iii)(A) and (B) of this sec-
tion apply, updated wage determina-
tions must be incorporated pursuant to 
the requirements of both paragraphs. 
For example, if a contract calls for 
construction, alteration, and/or repair 
work over a period of time that is not 
tied to the completion of any par-
ticular project and also has an option 
provision to extend the contract’s 
term, the most recent revision(s) of 
any applicable wage determination(s) 
must be incorporated any time an op-
tion is exercised, as described in para-
graph (c)(2)(iii)(A) of this section, and 
on the contract anniversary date, as 
described in paragraph (c)(2)(iii)(B) of 
this section. However, when a contract 
has been changed as described in para-
graph (c)(2)(iii)(A) of this section, in-
cluding by the exercise of an option, 

the date of that modification will be 
considered the contract anniversary 
date for the purpose of annually updat-
ing the wage determination(s) in ac-
cordance with paragraph (c)(2)(iii)(B) of 
this section for that year and any sub-
sequent years of contract performance. 

(d) Corrections for clerical errors. Upon 
the Administrator’s own initiative or 
at the request of an agency, the Ad-
ministrator may correct any wage de-
termination, without regard to para-
graph (a) or (c) of this section, when-
ever the Administrator finds that it 
contains clerical errors. Such correc-
tions must be included in any solicita-
tions, bidding documents, or ongoing 
contracts containing the wage deter-
mination in question, and such inclu-
sion, and application of the correc-
tion(s), must be retroactive to the 
start of construction if construction 
has begun. 

(e) Pre-award determinations that a 
wage determination may not be used. A 
wage determination may not be used 
for a contract, without regard to 
whether bid opening (or initial endorse-
ment or the signing of a housing assist-
ance payments contract) has occurred, 
if, prior to the award of a contract (or 
the start of construction under the Na-
tional Housing Act, under section 8 of 
the U.S. Housing Act of 1937, or where 
there is no contract award), the Ad-
ministrator provides written notice 
that: 

(1) The wrong wage determination or 
the wrong schedule was included in the 
bidding documents or solicitation; or 

(2) A wage determination included in 
the bidding documents or solicitation 
was withdrawn by the Department of 
Labor as a result of a decision by the 
Administrative Review Board. 

(f) Post-award determinations and pro-
cedures. (1) If a contract subject to the 
labor standards provisions of the laws 
referenced by § 5.1 of this subtitle is en-
tered into without the correct wage de-
termination(s), the agency must, upon 
the request of the Administrator or 
upon its own initiative, incorporate the 
correct wage determination into the 
contract or require its incorporation. 
Where the agency is not entering di-
rectly into such a contract but instead 
is providing Federal financial assist-
ance, the agency must ensure that the 
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recipient or sub-recipient of the Fed-
eral assistance similarly incorporates 
the correct wage determination(s) into 
its contracts. 

(2) The Administrator may require 
the agency to incorporate a wage de-
termination after contract award or 
after the beginning of construction if 
the agency has failed to incorporate a 
wage determination in a contract re-
quired to contain prevailing wage rates 
determined in accordance with the 
Davis-Bacon Act or has used a wage de-
termination which by its terms or the 
provisions of this part clearly does not 
apply to the contract. Further, the Ad-
ministrator may require the applica-
tion of the correct wage determination 
to a contract after contract award or 
after the beginning of construction 
when it is found that the wrong wage 
determination has been incorporated in 
the contract because of an inaccurate 
description of the project or its loca-
tion in the agency’s request for the 
wage determination. 

(3) Under any of the circumstances 
described in paragraphs (f)(1) and (2) of 
this section, the agency must either 
terminate and resolicit the contract 
with the correct wage determination or 
incorporate the correct wage deter-
mination into the contract (or ensure 
it is so incorporated) through supple-
mental agreement, change order, or 
any other authority that may be need-
ed. The method of incorporation of the 
correct wage determination, and ad-
justment in contract price, where ap-
propriate, should be in accordance with 
applicable law. Additionally, the fol-
lowing requirements apply: 

(i) Unless the Administrator directs 
otherwise, the incorporation of the cor-
rect wage determination(s) must be 
retroactive to the date of contract 
award or start of construction if there 
is no award. 

(ii) If incorporation occurs as the re-
sult of a request from the Adminis-
trator, the incorporation must take 
place within 30 days of the date of that 
request, unless the agency has obtained 
an extension from the Administrator. 

(iii) Before the agency requires incor-
poration upon its own initiative, it 
must provide notice to the Adminis-
trator of the proposed action. 

(iv) The contractor must be com-
pensated for any increases in wages re-
sulting from incorporation of a missing 
wage determination. 

(v) If a recipient or sub-recipient of 
Federal assistance under any of the ap-
plicable laws referenced by § 5.1 of this 
subtitle refuses to incorporate the 
wage determination as required, the 
agency must make no further payment, 
advance, grant, loan, or guarantee of 
funds in connection with the contract 
until the recipient incorporates the re-
quired wage determination into its 
contract, and must promptly refer the 
dispute to the Administrator for fur-
ther proceedings under § 5.13 of this 
subtitle. 

(vi) Before terminating a contract 
pursuant to this section, the agency 
must withhold or cross-withhold suffi-
cient funds to remedy any back-wage 
liability resulting from the failure to 
incorporate the correct wage deter-
mination or otherwise identify and ob-
ligate sufficient funds through a termi-
nation settlement agreement, bond, or 
other satisfactory mechanism. 

(4) Under any of the above cir-
cumstances, notwithstanding the re-
quirement to incorporate the correct 
wage determination(s) within 30 days, 
the correct wage determination(s) will 
be effective by operation of law, retro-
active to the date of award or the be-
ginning of construction (under the Na-
tional Housing Act, under section 8 of 
the U.S. Housing Act of 1937, or where 
there is no contract award), in accord-
ance with § 5.5(e) of this subtitle. 

(g) Approval of Davis-Bacon Related 
Act Federal funding or assistance after 
contract award. If Federal funding or 
assistance under a statute requiring 
payment of wages determined in ac-
cordance with the Davis-Bacon Act is 
not approved prior to contract award 
(or the beginning of construction where 
there is no contract award), the appli-
cable wage determination must be in-
corporated based upon the wages and 
fringe benefits found to be prevailing 
on the date of award or the beginning 
of construction (under the National 
Housing Act, under section 8 of the 
U.S. Housing Act of 1937, or where 
there is no contract award), as appro-
priate, and must be incorporated in the 
contract specifications retroactively to 
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that date, Provided that upon the re-
quest of the head of the Federal agency 
providing the Federal funding or assist-
ance, in individual cases the Adminis-
trator may direct incorporation of the 
wage determination to be effective on 
the date of approval of Federal funds or 
assistance whenever the Administrator 
finds that it is necessary and proper in 
the public interest to prevent injustice 
or undue hardship, Provided further 
that the Administrator finds no evi-
dence of intent to apply for Federal 
funding or assistance prior to contract 
award or the start of construction, as 
appropriate. 

[88 FR 57725, Aug. 23, 2023] 

§ 1.7 Scope of consideration. 
(a) In making a wage determination, 

the ‘‘area’’ from which wage data will 
be drawn will normally be the county 
unless sufficient current wage data 
(data on wages paid on current projects 
or, where necessary, projects under 
construction no more than 1 year prior 
to the beginning of the survey or the 
request for a wage determination, as 
appropriate) is unavailable to make a 
wage determination. 

(b) If sufficient current wage data is 
not available from projects within the 
county to make a wage determination, 
wages paid on similar construction in 
surrounding counties may be consid-
ered. 

(c) If sufficient current wage data is 
not available in surrounding counties, 
the Administrator may consider wage 
data from similar construction in com-
parable counties or groups of counties 
in the State, and, if necessary, overall 
statewide data. 

(d) If sufficient current statewide 
wage data is not available, wages paid 
on projects completed more than 1 year 
prior to the beginning of the survey or 
the request for a wage determination, 
as appropriate, may be considered. 

(e) The use of ‘‘helpers and appren-
tices’’ is permitted in accordance with 
part 5 of this subtitle. 

[88 FR 57728, Aug. 23, 2023] 

§ 1.8 Reconsideration by the Adminis-
trator. 

(a) Any interested party may seek re-
consideration of a wage determination 

issued under this part or of a decision 
of the Administrator regarding applica-
tion of a wage determination. 

(b) Such a request for reconsideration 
must be in writing, accompanied by a 
full statement of the interested party’s 
views and any supporting wage data or 
other pertinent information. Requests 
must be submitted via email to 
dba.reconsideration@dol.gov; by mail to 
Administrator, Wage and Hour Divi-
sion, U.S. Department of Labor, 200 
Constitution Ave., NW, Washington, 
DC 20210; or through other means di-
rected by the Administrator. The Ad-
ministrator will respond within 30 days 
of receipt thereof, or will notify the re-
questor within the 30-day period that 
additional time is necessary. 

(c) If the decision for which reconsid-
eration is sought was made by an au-
thorized representative of the Adminis-
trator of the Wage and Hour Division, 
the interested party seeking reconsid-
eration may request further reconsid-
eration by the Administrator of the 
Wage and Hour Division. Such a re-
quest must be submitted within 30 days 
from the date the decision is issued; 
this time may be extended for good 
cause at the discretion of the Adminis-
trator upon a request by the interested 
party. The procedures in paragraph (b) 
of this section apply to any such recon-
sideration requests. 

[88 FR 57728, Aug. 23, 2023] 

§ 1.9 Review by Administrative Review 
Board. 

Any interested person may appeal to 
the Administrative Review Board for a 
review of a wage determination or its 
application made under this part, after 
reconsideration by the Administrator 
has been sought pursuant to § 1.8 and 
denied. Any such appeal may, in the 
discretion of the Administrative Re-
view Board, be received, accepted, and 
decided in accordance with the provi-
sions of 29 CFR part 7 and such other 
procedures as the Board may establish. 

§ 1.10 Severability. 
The provisions of this part are sepa-

rate and severable and operate inde-
pendently from one another. If any pro-
vision of this part is held to be invalid 
or unenforceable by its terms, or as ap-
plied to any person or circumstance, or 
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stayed pending further agency action, 
the provision is to be construed so as 
to continue to give the maximum ef-
fect to the provision permitted by law, 
unless such holding is one of utter in-
validity or unenforceability, in which 
event the provision is severable from 
this part and will not affect the re-
maining provisions. 

[88 FR 57728, Aug. 23, 2023] 

PART 2—GENERAL REGULATIONS 

Subpart A—General 

Sec. 
2.1 Employees attached to regional offices. 
2.2 Employees attached to Washington of-

fice. 
2.3 Consent of the Secretary. 
2.6 Claims collection. 
2.7 Rulemaking. 
2.8 Final agency decisions. 

Subpart B—Audiovisual Coverage of 
Administrative Hearings 

2.10 Scope and purpose. 
2.11 General principles. 
2.12 Audiovisual coverage permitted. 
2.13 Audiovisual coverage prohibited. 
2.14 Proceedings in which the Department 

balances conflicting values. 
2.15 Protection of witnesses. 
2.16 Conduct of hearings. 

Subpart C—Employees Served With 
Subpoenas 

2.20 Purpose, scope and definitions. 
2.21 Procedure in the event of a demand for 

production or disclosure. 
2.22 Production or disclosure prohibited un-

less approved by the appropriate Deputy 
Solicitor of Labor. 

2.23 Procedure where a decision concerning 
a demand is not made prior to the time 
a response to the demand is required. 

2.24 Procedure in the event of an adverse 
ruling. 

2.25 Subpoenas served upon employees of 
the Office of the Inspector General. 

Subpart D—Equal Treatment in Department 
of Labor Programs for Faith-Based and 
Community Organizations; Protection 
of Religious Liberty of Department of 
Labor Social Service Providers and 
Beneficiaries 

2.30 Purpose. 
2.31 Definitions. 
2.32 Equal participation of faith-based orga-

nizations. 

2.33 Responsibilities of DOL, DOL social 
service providers, and State and local 
governments administering DOL support. 

2.34 Written notice to beneficiaries. 
2.35 [Reserved] 
2.36 Application to State and local funds. 
2.37 Effect of DOL support on Title VII em-

ployment nondiscrimination require-
ments and on other existing statutes. 

2.38 Status of nonprofit organizations. 
2.39 Political or religious affiliation. 
2.40 Nondiscrimination among faith-based 

organizations. 
2.41 Severability. 

APPENDIX A TO SUBPART D OF PART 2—NO-
TICE OR ANNOUNCEMENT OF AWARD OPPOR-
TUNITIES 

APPENDIX B TO SUBPART D OF PART 2—NOTICE 
OF AWARD OR CONTRACT 

APPENDIX C TO SUBPART D OF PART 2—WRIT-
TEN NOTICE OF BENEFICIARY PROTECTIONS 

AUTHORITY: 5 U.S.C. 301; E.O. 13198, 66 FR 
8497, 3 CFR, 2001 Comp., p. 750; E.O. 13279, 67 
FR 77141, 3 CFR, 2002 Comp., p. 258; E.O. 
13559, 75 FR 71319, 3 CFR, 2010 Comp., p. 273; 
E.O. 14015, 86 FR 10007, 3 CFR, 2021 Comp., p. 
517. 

Subpart A—General 

SOURCE: 32 FR 11035, July 28, 1967, unless 
otherwise noted. 

§ 2.1 Employees attached to regional 
offices. 

No person who has been an employee 
of the Department and attached to a 
Regional office of any bureau, board, 
division, or other agency thereof, shall 
be permitted to practice, appear, or act 
as attorney, agent, or representative 
before the Department or any branch 
or agent thereof in connection with 
any case or administrative proceeding 
which was pending before such Re-
gional office during the time of his em-
ployment with the Department, unless 
he shall first obtain the written con-
sent thereto of the Secretary of Labor 
or his duly authorized representative. 

§ 2.2 Employees attached to Wash-
ington office. 

No person who has been an employee 
of the Department and attached to the 
Washington office of any bureau, 
board, division, or other agency there-
of, shall be permitted to practice, ap-
pear, or act as attorney, agent, or rep-
resentative before the Department or 
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