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Sources for this additional information
may include ‘‘spot-check’ follow-up in-
spections of workplaces, review of the
relevant State files, and discussion
with members of the public, employers,
employees and the State.

(¢c) On the basis of the information
obtained through the investigation, the
Assistant Regional Director shall ad-
vise the complainant of the investiga-
tion findings and in general terms, any
corrective action that may result. A
copy of such notification shall be sent
to the State and it shall be considered
part of the evaluation of the State
plan.

(d) If the Assistant Regional Director
determines that there are no reason-
able grounds for an investigation to be
made with respect to a complaint
under this Subpart, he shall notify the
complaining party in writing of such
determination. Upon request of the
complainant, or the State, the Assist-
ant Regional Director, at his discre-
tion, may hold an informal conference.
After considering all written and oral
views presented the Assistant Regional
Director shall affirm, modify, or re-
verse his original determination and
furnish the complainant with written
notification of his decision and the rea-
sons therefore. Where appropriate the
State may also receive such notifica-
tion.

§1954.22 Notice provided by State.

(a)(1) In order to assure that employ-
ees, employers, and members of the
public are informed of the procedures
for complaints about State program
administration, each State with an ap-
proved State plan shall adopt not later
than July 1, 1974, a procedure not in-
consistent with these regulations or
the Act, for notifying employees, em-
ployers and the public of their right to
complain to the Occupational Safety
and Health Administration about State
program administration.

(2) Such notification may be by post-
ing of notices in the workplace as part
of the requirement in §1902.4(c)(2)(iv) of
this chapter and other appropriate
sources of information calculated to
reach the public.

(b) [Reserved]
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§1955.1

Subpart A—General

§1955.1 Purpose and scope.

(a) This part contains rules of prac-
tice and procedure for formal adminis-
trative proceedings on the withdrawal
of initial or final approval of State
plans in accordance with section 18(f)
of the Occupational Safety and Health
Act of 1970 (29 U.S.C. 667).

(b) These rules shall be construed to
secure a prompt and just conclusion of
the proceedings subject thereto.

§1955.2 Definitions.

(a) As used in this part unless the
context clearly requires otherwise:

(1) Act means the Occupational Safe-
ty and Health Act of 1970;

(2) Assistant Secretary means Assist-
ant Secretary of Labor for Occupa-
tional Safety and Health;

(3) Commencement of a case under sec-
tion 18(f) of the Act means, for the pur-
pose of determining State jurisdiction
following a final decision withdrawing
approval of a plan, the issuance of a ci-
tation.

(4) Developmental step includes, but is
not limited to, those items listed in the
published developmental schedule, or
any revisions thereto, for each plan. A
developmental step also includes those
items in the plan as approved under
section 18(c) of the Act, as well as
those items in the approval decision
which are subject to evaluations (see
e.g., approval of Michigan plan), which
were deemed necessary to make the
State program at least as effective as
the Federal program within the 3 year
developmental period. (See part 1953 of
this chapter.)

(5) Final approval means approval of
the State plan, or any modification
thereof under section 18(e) of the Act
and subpart D of 29 CFR part 1902.

(6) Initial approval means approval of
a State plan, or any modification
thereof under section 18(c) of the Act
and subpart C of 29 CFR part 1902;

(7) Party includes the State agency or
agencies designated to administer and
enforce the State plan that is the sub-
ject of withdrawal proceedings, the De-
partment of Labor, Occupational Safe-
ty and Health Administration (herein-
after called OSHA), represented by the
Office of the Solicitor and any person
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participating in the proceedings pursu-
ant to §1955.17;

(8) Person means an individual, part-
nership, association, corporation, busi-
ness trust, legal representative, an or-
ganized group of individuals, or an
agency, authority, or instrumentality
of the United States or of a State;

(9) Secretary means Secretary of
Labor;

(10) Separable portion of a plan for pur-
poses of withdrawal of approval gen-
erally means an issue as defined in 29
CFR 1902.2(c), i.e., ‘‘an industrial, occu-
pational or hazard grouping which is at
least as comprehensive as a cor-
responding grouping contained in (i)
one or more sections in subpart B or R
of part 1910 of this chapter, or (ii) one
or more of the remaining subparts of
part 1910”’: Provided, That wherever the
Assistant Secretary has determined
that other industrial, occupational or
hazard groupings are administratively
practicable, such groupings shall be
considered separable portions of a plan.

(b) [Reserved]

[40 FR 23467, May 30, 1975, as amended at 67
FR 60129, Sept. 25, 2002; 80 FR 49908, Aug. 18,
2015]

§1955.3 General policy.

(a) The following circumstances shall
be cause for initiation of proceedings
under this part for withdrawal of ap-
proval of a State plan, or any portion
thereof.

(1) Whenever the Assistant Secretary
determines that under §1902.2(b) of this
chapter a State has not substantially
completed the developmental steps of
its plan at the end of three years from
the date of commencement of oper-
ations, a withdrawal proceeding shall
be instituted. Examples of a lack of
substantial completion of develop-
mental steps include but are not lim-
ited to the following:

(i) A failure to develop the necessary
regulations and administrative guide-
lines for an ‘‘at least as effective’ en-
forcement program;

(ii) Failure to promulgate all or a
majority of the occupational safety
and health standards in an issue cov-
ered by the plan; or

(iii) Failure to enact the required en-
abling legislation.
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(2) Whenever the Assistant Secretary
determines that there is no longer a
reasonable expectation that a State
plan will meet the criteria of §1902.3 of
this chapter involving the completion
of developmental steps within the
three year period immediately fol-
lowing commencement of operations, a
withdrawal proceeding shall be insti-
tuted. Examples of a lack of reasonable
expectation include but are not limited
to the following:

(i) A failure to enact enabling legisla-
tion in the first two years following
commencement of operations where
the remaining developmental steps are
dependent on the passage of enabling
legislation and cannot be completed
within one year; or

(ii) Repeal or substantial amendment
of the enabling legislation by the State
legislature so that the State program
fails to meet the criteria in §1902.3 of
this chapter; or

(iii) Inability to complete the devel-
opmental steps within the indicated
three year period.

(3) Whenever the Assistant Secretary
determines that in the operation or ad-
ministration of a State plan, or as a re-
sult of any modifications to a plan,
there is a failure to comply substan-
tially with any provision of the plan,
including assurances contained in the
plan, a withdrawal proceeding shall be
instituted in a State which has re-
ceived final approval under section
18(e) of the Act, and may be instituted
in a State which has received initial
approval under section 18(c) of the Act.
Examples of a lack of substantial com-
pliance include but are not limited to
the following:

(i) Where a State over a period of
time consistently fails to provide effec-
tive enforcement of standards;

(ii) Where the rights of employees are
circumscribed in such a manner as to
diminish the effectiveness of the pro-
gram;

(iii) Where a State, without good
cause, fails to continue to maintain its
program in accordance with the appro-
priate changes in the Federal program;

(iv) Where a State fails to comply
with the required assurances on a suffi-
cient number of qualified personnel
and/or adequate resources for adminis-

§1955.4

tration and enforcement of the pro-
gram; or

(v) Where, on the basis of actual op-
erations, the Assistant Secretary de-
termines that the criteria in section
18(c) of the Act are not being met, that
the period of concurrent authority
under section 18(e) of the Act should
not be extended, and that final ap-
proval under section 18(e) of the Act
should not be given.

(b) A State may, at any time both be-
fore or after a determination under sec-
tion 18(e) of the Act, voluntarily with-
draw its plan, or any portion thereof,
by notifying the Assistant Secretary in
writing setting forth the reasons for
such withdrawal. Such notification
shall be accompanied by a letter termi-
nating the application for related
grants authorized under section 23(g) of
the Act in accordance with 29 CFR
1951.25(d). Upon receipt of the State no-
tice the Assistant Secretary shall
cause to be published in the FEDERAL
REGISTER a notice of withdrawal of ap-
proval of the State plan or portion
thereof (see Montana notice 39 FR 2361,
June 27, 1974).

(c) Approval of a portion of a plan
may be withdrawn under any of the
paragraphs in this section when it is
determined that that portion is reason-
ably separable from the remainder of
the plan in a manner consistent with
the provisions in §1902.2(c) of this chap-
ter defining the scope of a State plan.
As an example, such a partial with-
drawal of approval would be considered
appropriate where a State fails to
adopt, without good cause shown, Fed-
eral standards within a separable issue,
such as occupational health.

[40 FR 23467, May 30, 1975, as amended at 67
FR 60129, Sept. 25, 2002]

§1955.4 Effect of withdrawal of ap-
proval.

(a) After receipt of notice of with-
drawal of approval of a State plan,
such plan, or any part thereof, shall
cease to be in effect and the provisions
of the Federal Act shall apply within
that State. But the State, in accord-
ance with section 18(f) of the Act, may
retain jurisdiction in any case com-
menced before receipt of the notice of
withdrawal of approval of the plan, in
order to enforce standards under the
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plan, whenever the issues involved in
the case or cases pending do not relate
to the reasons for withdrawal of the
plan.

(b) Such notice of withdrawal of ap-
proval shall operate constructively as
notice of termination of all related
grants authorized under section 23(g) of
the Act in accordance with 29 CFR
1951.25(c).

§1955.5 Petitions for withdrawal of ap-
proval.

(a) At any time following the initial
approval of a State plan under section
18(c) of the Act, any interested person
may petition the Assistant Secretary
in writing to initiate proceedings for
withdrawal of approval of the plan
under section 18(f) of the Act and this
part. The petition shall contain a
statement of the grounds for initiating
a withdrawal proceeding, including
facts to support the petition.

(b)(1) The Assistant Secretary may
request the petitioner for additional
facts and may take such other actions
as are considered appropriate such as:

(i) Publishing the petition for public
comment;

(ii) Holding informal discussion on
the issues raised by the petition with
the State and other persons affected; or

(iii) Holding an informal hearing in
accordance with §1902.13 of this chap-
ter.

(2) Any such petition shall be consid-
ered and acted upon within a reason-
able time. Prompt notice shall be given
of the denial in whole or in part of any
petition and the notice shall be accom-
panied by a brief statement of the
grounds for the denial. A denial of a pe-
tition does not preclude future action
on those issues or any other issues
raised regarding a State plan.

Subpart B—Notice of Formal
Proceeding

§1955.10 Publication of notice of for-
mal proceeding.

(a) The Assistant Secretary, prior to
any notice of a formal proceeding
under this subpart, shall by letter, pro-
vide the State with an opportunity to
show cause within 45 days why a pro-
ceeding should not be instituted for
withdrawal of approval of a plan or any
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portion thereof. When a State fails to
show cause why a formal proceeding
for withdrawal of approval should not
be instituted, the State shall be
deemed to have waived its right to a
formal proceeding under paragraph (b)
of this section and the Assistant Sec-
retary shall cause to be published in
the FEDERAL REGISTER a notice of
withdrawal of approval of the State
plan.

(b)(1) Whenever the Assistant Sec-
retary, on the basis of a petition under
§1955.5 or on his own initiative, deter-
mines that approval of a State plan or
any portion thereof should be with-
drawn, and the State has not waived its
right under §1955.3(b) or paragraph (a)
of this section to a formal proceeding,
he shall publish a notice of proposed
withdrawal in the FEDERAL REGISTER
as set out in §1955.11 and cause such no-
tice, in the form of a complaint, to be
served on the State in accordance with
§1955.15.

(2) Not later than 5 days following
the publication of the notice in the
FEDERAL REGISTER, the State agency
shall publish, or cause to be published,
within the State reasonable notice con-
taining a summary of the information
in the Federal notice, as well as the lo-
cation or locations where a copy of the
full notice is available for inspection
and public copying.

(3) Two copies of such notice shall be
served on the Assistant Secretary in
accordance with §1955.15.

(c) Not less than 30 days following
publication of the notice in the FED-
ERAL REGISTER, the State shall submit
a statement of those items in the no-
tice which are being contested and a
brief statement of the facts relied
upon, including whether the use of wit-
nesses is intended. This statement
shall be served on the Assistant Sec-
retary in accordance with §1955.15.
When a State fails to respond to the
notice of proposed withdrawal under
paragraph (b)(1) of this section, the
State shall be deemed to have waived
its right to a formal proceeding and the
Assistant Secretary shall cause to be
published in the FEDERAL REGISTER a
notice of withdrawal of approval.
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§1955.11 Contents of notice of formal
proceeding.

(a) A notice of a formal proceeding
published under §1955.10 shall include:

(1) A statement on the nature of the
proceeding and addresses for filing all
papers;

(2) The legal authority under which
the proceeding is to be held;

(3) A description of the issues and the
grounds for the Assistant Secretary’s
proposed withdrawal of approval;

(4) A specified period, generally not
less than 30 days after publication of
the notice in the FEDERAL REGISTER,
for the State to submit a response to
the statement of issues in the notice;

(5) A provision for designation of an
administrative law judge under 5
U.S.C. 3105 to preside over the pro-
ceeding.

(b) A copy of the notice of the pro-
ceeding stating the basis for the Assist-
ant Secretary’s determination that ap-
proval of the plan, or any portion
thereof, should be withdrawn shall be
referred to the administrative law
judge.

§1955.12 Administrative
powers and duties.

(a) The administrative law judge ap-
pointed under 5 U.S.C. 3105 and des-
ignated by the Chief Administrative
Law Judge to preside over a proceeding
shall have all powers necessary and ap-
propriate to conduct a fair, full, and
impartial proceeding, including the fol-
lowing:

(1) To administer oaths and affirma-
tions;

(2) To rule upon offers of proof and
receive relevant evidence;

(3) To provide for discovery, includ-
ing the issuance of subpoenas author-
ized by section 8(b) of the Act and 5
U.S.C. 555(d) and 556(c)(2), and to deter-
mine the scope and time limits of the
discovery;

(4) To regulate the course of the pro-
ceeding and the conduct of the parties
and their counsel;

(5) To consider and rule upon proce-
dural requests, e.g. motions for exten-
sion of time;

(6) To hold preliminary conferences
for the settlement or simplification of
issues;

law judge;

§1955.14

(7T) To take official notice of material
facts not appearing in the evidence in
the record in accordance with
§1955.40(c);

(8) To render an initial decision;

(9) To examine and cross-examine
witnesses;

(10) To take any other appropriate
action authorized by the Act, the im-
plementing regulations, or the Admin-
istrative Procedure Act, 5 U.S.C. 554-
557 (hereinafter called the APA).

(b) On any procedural question not
otherwise regulated by this part, the
Act, or the APA, the administrative
law judge shall be guided to the extent
practicable by the pertinent provisions
of the Federal Rules of Civil Procedure.

§1955.13 Disqualification.

(a) If an administrative law judge
deems himself disqualified to preside
over a particular proceeding, he shall
withdraw by notice on the record di-
rected to the Chief Administrative Law
Judge. Any party who deems an admin-
istrative law judge, for any reason, to
be disqualified to preside, or to con-
tinue to preside, over a particular pro-
ceeding may file a motion to disqualify
and remove the administrative law
judge, provided the motion is filed
prior to the time the administrative
law judge files his decision. Such mo-
tion must be supported by affidavits
setting forth the alleged ground for dis-
qualification. The Chief Administra-
tive Law Judge shall rule upon the mo-
tion.

(b) Contumacious conduct at any pro-
ceeding before the administrative law
judge shall be ground for summary ex-
clusion from the proceeding. If a wit-
ness or party refuses to answer a ques-
tion after being so directed, or refuses
to obey an order to provide or permit
discovery, the administrative law judge
may make such orders with regard to
the refusal as are just and proper, in-
cluding the striking of all testimony
previously given by such witness on re-
lated matters.

§1955.14 Ex parte communications.

(a) Except to the extent required for
the disposition of ex parte matters, the
administrative law judge shall not con-
sult any interested person or party or
their representative on any fact in
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issue or on the merits of any matter
before him except upon notice and op-
portunity for all parties to participate.

(b)(1) Written or oral communica-
tions from interested persons outside
the Department of Labor involving any
substantive or procedural issues in a
proceeding directed to the administra-
tive law judge, the Secretary of Labor,
the Assistant Secretary, the Associate
Assistant Secretary for Regional Pro-
grams, the Solicitor of Labor, or the
Associate Solicitor for Occupational
Safety and Health, or their staffs shall
be deemed ex parte communications
and are not to be considered part of
any record or the basis for any official
decision, unless the communication is
made by motion to the administrative
law judge and served upon all the par-
ties.

(2) To facilitate implementation of
this requirement, the above-mentioned
offices shall keep a log of such commu-
nications which shall be made avail-
able to the public and which may, by
motion, be entered into the record.

(c) No employee or agent of the De-
partment of Labor engaged in the in-
vestigation or presentation of the with-
drawal proceeding governed by this
part shall participate or advise in the
initial or final decision, except as a
witness or counsel in the proceeding.

§1955.15 Manner of service and filing.

(a) Service of any document upon any
party may be made by personal deliv-
ery of, or by mailing a copy of the doc-
ument by certified mail, to the last
known address of the party or his rep-
resentative. The person serving the
document shall certify to the manner
and date of service.

(b) In addition to serving a copy of
any documents upon the parties, the
original and two copies of each docu-
ment shall be filed with the adminis-
trative law judge. With respect to ex-
hibits and transcripts, only originals or
certified copies need be filed.

§1955.16 Time.

Computation of any period of time
under these rules shall begin with the
first business day following that on
which the act, event or development
initiating such period of time shall
have occurred. When the last day of the
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period so computed is a Saturday, Sun-
day, or national holiday, or other day
on which the Department of Labor is
closed, the period shall run until the
end of the next following business day.
When such period of time is 7 days or
less, each of the Saturdays, Sundays,
and such holidays shall be excluded
from the computation.

§1955.17 Determination of parties.

(a) The designated State agency or
agencies and the Department of Labor,
OSHA, shall be the initial parties to
the proceedings. Other interested per-
sons may, at the discretion of the ad-
ministrative law judge, be granted the
right to participate as parties if he de-
termines that the final decision could
substantially affect them or the class
they represent or that they may con-
tribute materially to the disposition of
the proceedings.

(b)(1) Any person wishing to partici-
pate in any proceeding as a party under
paragraph (a) of this section shall sub-
mit a petition to the administrative
law judge within 30 days after the no-
tice of such proceeding has been pub-
lished in the FEDERAL REGISTER. The
petition shall also be served upon the
other parties. Such petition shall con-
cisely state:

(i) Petitioner’s interest in the pro-
ceeding;

(ii) How his participation as a party
will contribute materially to the dis-
position of the proceeding;

(iii) Who will appear for petitioner;

(iv) The issue or issues as set out in
the notice published under §1955.10 of
this part on which petitioner wishes to
participate; and

(v) Whether petitioner intends to
present witnesses.

(2) The administrative law judge
shall, within 5 days of receipt of the pe-
tition, ascertain what objections, if
any, there are to the petition. He shall
then determine whether the petitioner
is qualified in his judgment to be a
party in the proceedings and shall per-
mit or deny participation accordingly.
The administrative law judge shall
give each petitioner written notice of
the decision on his petition promptly.
If the petition is denied, the notice
shall briefly state the grounds for de-
nial. Persons whose petition for party
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participation is denied may appeal the
decision to the Secretary within 5 days
of receipt of the notice of denial. The
Secretary will make the final decision
to grant or deny the petition no later
than 20 days following receipt of the
appeal.

(3) Where the petitions to participate
as parties are made by individuals or
groups with common interests, the ad-
ministrative law judge may require all
such petitioners to designate a single
representative, or he may recognize
one or more of such petitioners to rep-
resent all such petitioners.

§1955.18 Provision for written com-
ments.

Any person who is not a party may
submit a written statement of position
with 4 copies to either the Assistant
Secretary or the State at any time dur-
ing the proceeding which statement
shall be made available to all parties
and may be introduced into evidence
by a party. Mere statements of ap-
proval or opposition to the plan with-
out any documentary support shall not
be considered as falling within this pro-
vision.

Subpart C—Consent Findings and
Summary Decisions

§1955.20 Consent findings and orders.

(a)(1) At any time during the pro-
ceeding a reasonable opportunity may
be afforded to permit negotiation by
the parties of an agreement containing
consent findings and a rule or order
disposing of the whole or any part of
the proceeding. The allowance of such
opportunity and the duration thereof
shall be in the discretion of the admin-
istrative law judge, after consideration
of the requirements of section 18 of the
Act, the nature of the proceeding, the
requirements of the public interest, the
representations of the parties, and the
probability of an agreement which will
result in a just disposition of the
issues.

(2) Any agreement containing con-
sent findings and a rule or order dis-
posing of a proceeding shall also pro-
vide:

(i) That the rule or order shall have
the same force and effect as if made
after a full hearing;

§1955.21

(ii) A waiver of any further proce-
dural steps before the administrative
law judge and the Secretary; and

(iii) A waiver of any right to chal-
lenge or contest the validity of the
findings and of the rule or order made
in accordance with the agreement.

(b)(1) On or before the expiration of
the time granted for negotiations, the
parties or their counsel may:

(i) Submit the proposed agreement to
the administrative law judge for his
consideration; or

(ii) Inform the administrative law
judge that agreement cannot be
reached.

(2) In the event an agreement con-
taining consent findings and a rule or
order is submitted within the time al-
lowed therefor, the administrative law
judge may accept such agreement by
issuing his decision based upon the
agreed findings. Such decision shall be
published in the FEDERAL REGISTER.

§1955.21 Motion for a summary deci-
sion.

(a)(1) Any party may move, with or
without supporting affidavits, for a
summary decision on all or any part of
the proceeding. Any other party may,
within 10 days after service of the mo-
tion, serve opposing affidavits or file a
cross motion for summary decision.
The administrative law judge may, in
his discretion, set the matter for argu-
ment and call for submission of briefs.
The filing of any documents under this
section shall be with the administra-
tive law judge and copies of any such
document shall be served on all the
parties.

(2) The administrative law judge may
grant such motion if the pleadings, af-
fidavits, material obtained by dis-
covery or otherwise obtained, or mat-
ters officially noticed, show that there
is no genuine issue as to any material
fact and that a party is entitled to
summary decision. Affidavits shall set
forth such facts as would be admissible
in evidence in the hearing and shall
show affirmatively that the affiant is
competent to testify to the matters
stated therein. When a motion for sum-
mary decision is made and supported as
provided in paragraph (a)(1) of this sec-
tion, the party opposing the motion
may not rest upon the mere allegations

803



§1955.22

or denials of his pleading; his response
must set forth specific facts showing
that there is a genuine issue of fact for
the hearing.

(3) Should it appear from the affida-
vits of a party opposing the motion
that he cannot, for reasons stated,
present by affidavit facts essential to
justify his opposition, the administra-
tive law judge may refuse the applica-
tion for summary decision or may
order a continuance to permit affida-
vits to be obtained, or depositions to be
taken, or discovery to be had, or may
make such other order as is just.

(b)(1) The denial of all or any part of
a motion or cross motion for summary
decision by the administrative law
judge shall not be subject to interlocu-
tory appeal to the Secretary unless the
administrative law judge certifies in
writing:

(i) That the ruling involves an impor-
tant question of law or policy as to
which there is substantial ground for
difference of opinion; and

(ii) That an immediate appeal from
the ruling may materially advance the
ultimate termination of the pro-
ceeding.

(2) The allowance of such an inter-
locutory appeal shall not stay the pro-
ceeding before the administrative law
judge unless the Secretary so orders.

§1955.22 Summary decision.

(a)(1) Where no genuine issue of ma-
terial fact is found to have been raised,
the administrative law judge shall
issue an initial decision to become
final 30 days after service thereof upon
each party unless, within those 30 days,
any party has filed written exceptions
to the decision with the Secretary. Re-
quests for extension of time to file ex-
ceptions may be granted if the requests
are received by the Secretary no later
than 25 days after service of the deci-
sion.

(2) If any timely exceptions are filed,
the Secretary may set a time for filing
any response to the exceptions with
supporting reasons. All exceptions and
responses thereto shall be served on all
the parties.

(b)(1) The Secretary, after consider-
ation of the decision, the exceptions,
and any supporting briefs filed there-
with and any responses to the excep-
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tions with supporting reasons, shall
issue a final decision.

(2) An initial decision and a final de-
cision under this section shall include
a statement of:

(i) Findings of fact and conclusions of
law and the reasons and bases therefor
on all issues presented;

(ii) Reference to any material fact
based on official notice; and

(iii) The terms and conditions of the
rule or order made.

The final decision shall be published in
the FEDERAL REGISTER and served on
all the parties.

(c) Where a genuine material ques-
tion of fact is raised, the administra-
tive law judge shall, and in any other
case may, set the case for an evi-
dentiary hearing. A notice of such
hearing shall be published in the FED-
ERAL REGISTER at least 30 days prior to
the hearing date.

Subpart D—Preliminary
Conference and Discovery

§1955.30 Submission of documentary
evidence.

(a) Where there has been no consent
finding or summary decision under sub-
part C of this part and a formal hearing
is necessary, the administrative law
judge shall set a date by which all doc-
umentary evidence, which is to be of-
fered during the hearing, shall be sub-
mitted to the administrative law judge
and served on the other parties. Such
submission date shall be sufficiently in
advance of the hearing as to permit
study and preparation for cross-exam-
ination and rebuttal evidence. Docu-
mentary evidence not submitted in ad-
vance may be received into evidence
upon a clear showing that the offering
party had good cause for failure to
produce the evidence sooner.

(b) The authenticity of all documents
submitted in advance shall be deemed
admitted unless written objections are
filed prior to the hearing, except that a
party will be permitted to challenge
such authenticity at a later date upon
clear showing of good cause for failure
to have filed such written objections.
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§1955.31 Preliminary conference.

(a) Upon his own motion, or the mo-
tion of a party, the administrative law
judge may direct the parties to meet
with him for a conference or con-
ferences to consider:

(1) Simplification of the issues;

(2) The necessity or desirability of
amendments to documents for purposes
of clarification, simplification, or limi-
tation;

(3) Stipulations of fact, and of the au-
thenticity, of the contents of docu-
ments;

(4) Limitations on the number of par-
ties and of witnesses;

(5) Scope of participation of peti-
tioners under §1955.17 of this part;

(6) Establishment of dates for dis-
covery; and

(7) Such other matters as may tend
to expedite the disposition of the pro-
ceedings, and to assure a just conclu-
sion thereof.

(b) The administrative law judge
shall enter an order which recites the
action taken at the conference, the
amendments allowed to any documents
which have been filed, and the agree-
ments made between the parties as to
any of the matters considered. Such
order shall limit the issues for hearing
to those not disposed of by admissions
or agreements, and control the subse-
quent course of the hearing, unless
modified at the hearing to prevent
manifest injustice.

§1955.32 Discovery.

(a)(1) At any time after the com-
mencement of a proceeding under this
part, but generally before the prelimi-
nary conference, if any, a party may
request of any other party admissions
that relate to statements or opinions
of fact, or of the application of law to
fact, including the genuineness of any
document described in the request.
Copies of documents shall be served
with the request unless they have been
or are otherwise furnished or made
available for inspection or copying.
The matter shall be deemed admitted
unless within 30 days after service of
the request, or within such shorter or
longer time as the administrative law
judge may prescribe, the party to
whom the request is directed serves

§1955.32

upon the party requesting the admis-
sion a specific written response.

(2) If objection is made, the reasons
therefor shall be stated. The answer
shall specifically deny the matter or
set forth in detail the reasons why the
answering party cannot truthfully
admit or deny the matter. A denial
shall fairly meet the substance of the
requested admission and when good
faith requires that a party qualify his
answer or deny only a part of the mat-
ter on which an admission is requested,
he shall specify so much of it as is true
and qualify or deny the remainder. An
answering party may not give lack of
information or knowledge as the rea-
son for failure to admit or deny unless
he states that he has made reasonable
inquiry and that the information
known or readily obtainable by him is
insufficient to enable him to admit or
deny.

(3) The party who has requested the
admission may move to determine the
sufficiency of the answers or objec-
tions. Unless the administrative law
judge determines that an objection is
justified, he may order either that the
matter is admitted or that an amended
answer be served. The administrative
law judge may, in lieu of these orders,
determine that final disposition of the
requests be made at a preliminary con-
ference, or at a designated time prior
to the hearing. Any matter admitted
under this section is conclusively es-
tablished unless the administrative law
judge on motion permits withdrawal or
amendment of the admission. Copies of
all requests and responses shall be
served on all parties and filed with the
administrative law judge.

(b)(1) The testimony of any witness
may be taken by deposition. Deposi-
tions may be taken orally or upon
written interrogatories before any per-
son designated by the administrative
law judge or having power to admin-
ister oaths.

(2) Any party desiring to take the
deposition of a witness may make ap-
plication in writing to the administra-
tive law judge setting forth:

(i) The time when, the place where,
and the name and post office address of
the person before whom the deposition
is to be taken;
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(ii) The name and address of each
witness; and

(iii) The subject matter concerning
which each witness is expected to tes-
tify.

(3) Such notice as the administrative
law judge may order shall be given by
the party taking the deposition to
every other party.

(c)(1) Each witness testifying upon
deposition shall be sworn, and the par-
ties not calling him shall have the
right to cross-examine him. The ques-
tions propounded and the answers
thereto, together with all objections
made, shall be reduced to writing and
shall be read to or by the witness un-
less such examination and reading are
waived by the witness and the parties.
Any changes in form or substance
which the witness desires to make
shall be entered upon the deposition by
the officer with a statement of the rea-
sons given by the witness for making
them. The deposition shall then be
signed by the witness and certified by
the officer before whom the deposition
was taken. Thereafter, the officer shall
seal the deposition, with copies there-
of, in an envelope and mail the same by
registered or certified mail to the ad-
ministrative law judge.

(2) Subject to such objections to the
questions and answers as were noted at
the time of taking the deposition, and
to the provisions in §1955.40(b)(1), any
part or all of a deposition may be of-
fered into evidence by the party taking
it as against any party who was
present, represented at the taking of
the deposition, or who had due notice
thereof.

(d) Whenever appropriate to a just
disposition of any issue in the pro-
ceeding the administrative law judge
may allow discovery by any other ap-
propriate procedure, such as by inter-
rogatories upon a party or request for
production of documents by a party.

(e) Upon motion by a party or by the
person from whom discovery is sought,
and for good cause shown, the adminis-
trative law judge may make any order
which justice requires to limit or con-
dition discovery in order to protect a
party or person from annoyance, em-
barrassment, oppression, or undue bur-
den or expense.

29 CFR Ch. XVII (7-1-25 Edition)

§1955.33 Sanctions for failure to com-
ply with orders.

(a) If a party or an official or agent of
a party fails, without good cause, to
comply with an order including, but
not limited to, an order for the taking
of a deposition, written interrog-
atories, the production of documents,
or an order to comply with a subpoena,
the administrative law judge or the
Secretary or both, for the purpose of
permitting resolution of relevant
issues and disposition of the proceeding
without unnecessary delay despite such
failure, may take such action as is
just, including but not limited to the
following:

(1) Infer that the admission, testi-
mony, documents, or other evidence
would have been adverse to the party;

(2) Rule that for the purposes of the
proceeding, the matter or matters con-
cerning which the order or subpoena
was issued be taken as established ad-
versely to the party;

(3) Rule that the party may not in-
troduce into evidence or otherwise
rely, in support of any claim or de-
fense, upon testimony by such party,
officer or agent, or the documents or
other evidence;

(4) Rule that the party may not be
heard to object to introduction and use
of secondary evidence to show what the
withheld admission, testimony, docu-
ments, or other evidence would have
shown;

(5) Rule that a pleading, or part of a
pleading, on a motion or other submis-
sion by the party, concerning which
the order or subpoena was issued, be
stricken or that decision on the plead-
ing be rendered against the party, or
both.

(b) Any such action may be taken by
written or oral order issued in the
course of the proceeding or by inclu-
sion in the initial decision of the ad-
ministrative law judge or an order or
opinion of the Secretary. The parties
may seek, and the administrative law
judge may grant, such of the foregoing
means of relief or other appropriate re-
lief as may be sufficient to compensate
for the lack of withheld testimony,
documents, or other evidence.
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§1955.34 Fees of witnesses.

Witnesses, including witnesses for
depositions, shall be paid the same fees
and mileage that are paid witnesses in
the courts of the United States. Fees
shall be paid by the party at whose in-
stance the witness appears, and the
person taking a deposition shall be
paid by the party at whose instance the
deposition is taken.

Subpart E—Hearing and Decision

§1955.40 Hearings.

(a)(1) Except as may be ordered oth-
erwise by the administrative law judge,
the Department of Labor shall proceed
first at the hearing.

(2) The Department of Labor shall
have the burden of proof to sustain the
contentions alleged in the notice of
proposed withdrawal, published under
§1955.10(b)(1) but the proponent of any
factual proposition shall be required to
sustain the burden of proof with re-
spect thereto.

(b)(1) A party shall be entitled to
present his case or defense by oral or
documentary evidence, to submit re-
buttal evidence, and to conduct such
cross-examination as may be required
for a full and true disclosure of the
facts. Any oral or documentary evi-
dence may be received, but the admin-
istrative law judge shall exclude evi-
dence which is irrelevant, immaterial,
or unduly repetitious.

(2) The testimony of a witness shall
be upon oath or affirmation adminis-
tered by the administrative law judge.

(3) If a party objects to the admission
or rejection of any evidence, or to the
limitation of the scope of any examina-
tion or cross-examination, or to the
failure to limit such scope, he shall
state briefly the grounds for such ob-
jection. Rulings on all objections shall
appear in the record. Only objections
made before the administrative law
judge may be relied upon subsequently
in the proceeding.

(4) Formal exception to an adverse
ruling is not required.

(c) Official notice may be taken of
any material fact not appearing in evi-
dence in the record, which is among
the traditional matters of judicial no-
tice, or concerning which the Depart-

§1955.41

ment of Labor by reason of its func-
tions is presumed to be expert: Pro-
vided, that the parties shall be given
adequate notice, at the hearing or by
reference in the administrative law
judge’s and the Secretary’s decision of
the matters so noticed and shall be
given adequate opportunity to show
the contrary.

(d) When an objection to a question
propounded to a witness is sustained,
the examining party may make a spe-
cific offer of proof of what the party ex-
pects to prove by the answer of the wit-
ness orally or in writing. Written offers
of proof, adequately marked for identi-
fication, shall be retained in the record
s0 as to be available for consideration
by any reviewing authority.

(e) Hearings shall be stenographi-
cally reported. Copies of the transcript
may be obtained by the parties and the
public upon payment of the actual cost
of duplication to the Department of
Labor in accordance with 29 CFR
70.62(c).

(f) Corrections of the official tran-
script may be made only when they in-
volve errors affecting substance and
then only in the manner herein pro-
vided. Corrections may be ordered by
the administrative law judge or agreed
to in a written stipulation by all par-
ties or their representatives. Where the
parties are in disagreement, the admin-
istrative law judge shall determine the
corrections to be made and so order.
Corrections may be interlineated in the
official transcript so as not to oblit-
erate the original text.

§1955.41 Decision of the administra-
tive law judge.

(a) Within 30 days after receipt of no-
tice that the transcript of the testi-
mony has been filed with the adminis-
trative law judge, or such additional
time as the administrative law judge
may allow, each party may file with
the administrative law judge proposed
findings of fact, conclusions of law, and
rules or orders, together with a sup-
porting brief expressing the reasons for
such proposals. Such proposals and
brief shall be served on all other par-
ties and shall refer to all portions of
the record and to all authorities relied
upon in support of each proposal.
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(b)(1) Within a reasonable time after
the time allowed for the filing of pro-
posed findings of fact, conclusions of
law, and rules or orders, the adminis-
trative law judge shall make and serve
upon each party his initial decision
which shall become final upon the 30th
day after service thereof unless excep-
tions are filed thereto.

(2) The decision of the administrative
law judge shall be based solely upon
substantial evidence on the record as a
whole and shall state all facts offi-
cially noticed and relied upon. The de-
cision of the administrative law judge
shall include:

(i) A statement of the findings of fact
and conclusions of law, with reasons
and bases therefor upon each material
issue of fact, law, or discretion pre-
sented on the record;

(ii) Reference to any material fact
based on official notice; and

(iii) The appropriate rule, order, re-
lief, or denial thereof.

§1955.42 Exceptions.

(a) Within 30 days after service of the
decision of the administrative law
judge, any party may file with the Sec-
retary written exceptions thereto with
supporting reasons. Such exceptions
shall refer to the specific findings of
fact, conclusions of law, or terms of the
rule or order excepted to; and shall
suggest corrected findings of fact, con-
clusions of law, or terms of the rule or
order referencing the specific pages of
the transcript relevant to the sugges-
tions. Requests for extension of time to
file exceptions may be granted if the
requests are received by the Secretary
no later than 25 days after service of
the decision.

(b) If any timely exceptions are filed,
the Secretary may set a time for filing
any response to the exceptions with
supporting reasons. All exceptions and
responses thereto shall be served on all
the parties.

§1955.43 Transmission of the record.

If exceptions are filed, the Secretary
shall request the administrative law
judge to transmit the record of the pro-
ceeding to the Secretary for review.
The record shall include the State
plan; a copy of the Assistant Sec-
retary’s notice of proposed withdrawal;
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the State’s statement of items in con-
tention; the notice of the hearing if
any; any motions and requests filed in
written form and rulings thereon; the
transcript of the testimony taken at
the hearing, together with any docu-
ments or papers filed in connection
with the preliminary conference and
the hearing itself; such proposed find-
ings of fact, conclusions of law, rules or
orders, and supporting reasons as may
have been filed; the administrative law
judge’s decision; and such exceptions,
responses, and briefs in support thereof
as may have been filed in the pro-
ceedings.

§1955.44 Final decision.

(a) After review of any exceptions,
together with the record references and
authorities cited in support thereof,
the Secretary shall issue a final deci-
sion ruling upon each exception and ob-
jection filed. The final decision may af-
firm, modify, or set aside in whole or in
part the findings, conclusions, and the
rule or order contained in the decision
of the administrative law judge. The
final decision shall also include ref-
erence to any material fact based on
official notice.

(b) The Secretary’s final decision
shall be served upon all the parties and
shall become final upon the 30th day
after service thereof unless the Sec-
retary grants a stay pending judicial
review.

§1955.45 Effect of appeal of adminis-
trative law judge’s decision.

An administrative law judge’s deci-
sion shall be stayed pending a decision
on appeal to the Secretary. If there are
no exceptions filed to the decisions of
the administrative law judge, the ad-
ministrative law judge’s decision shall
be published in the FEDERAL REGISTER
as a final decision and served upon the
parties.

§1955.46 Finality for purposes of judi-
cial review.

Only a final decision by the Sec-
retary under §1955.44 shall be deemed
final agency action for purposes of ju-
dicial review. A decision of an adminis-
trative law judge which becomes final
for lack of appeal is not deemed final
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agency action for purposes of 5 U.S.C.
704.

§1955.47 Judicial review.

The State may obtain judicial review
of a decision by the Secretary in ac-
cordance with section 18(g) of the Act.

PART 1956—STATE PLANS FOR THE
DEVELOPMENT AND ENFORCE-
MENT OF STATE STANDARDS AP-
PLICABLE TO STATE AND LOCAL
GOVERNMENT EMPLOYEES IN
STATES WITHOUT APPROVED PRI-
VATE EMPLOYEE PLANS

Subpart A—General

Sec.
1956.1 Purpose and scope.
1956.2 General policies.

Subpart B—Criteria

1956.10 Specific criteria.
1956.11 Indices of effectiveness.

Subpart C—Approval, Change, Evaluation
and Withdrawal of Approval Procedures

1956.20 Procedures for submission, approval
and rejection.

1956.21 Procedures for submitting changes.

1956.22 Procedures for evaluation and moni-
toring.

1956.23 Procedures for certification of com-
pletion of development and determina-
tion on application of criteria.

1956.24 Procedures for withdrawal of ap-
proval.

Subpart D—General Provisions and
Conditions [Reserved]

AUTHORITY: Section 18 (29 U.S.C. 667), 29
CFR parts 1902 and 1955, and Secretary of La-
bor’s Order No. 1-2012 (77 FR 3912, Jan. 25,
2012).

SOURCE: 41 FR 12429, Mar. 4, 1977, unless
otherwise noted.

Subpart A—General

§1956.1 Purpose and scope.

(a) This part sets forth procedures
and requirements for approval, contin-
ued evaluation, and operation of State
plans submitted under section 18 of the
Occupational Safety and Health Act of
1970 (29 U.S.C. 667) (hereinafter called
the Act) for the development and en-

§1956.1

forcement of State standards applica-
ble to State and local government em-
ployees in States without approved pri-
vate employee plans. Although section
2(b) of the Act sets forth the policy of
assuring every working man and
woman safe and healthful working con-
ditions, State and local government
agencies are excluded from the defini-
tion of ‘‘employer’’ in section 3(5). Only
under section 18 of the Act are such
public employees ensured protection
under the provisions of an approved
State plan. Where no such plan is in ef-
fect with regard to private employees,
State and local government employees
have not heretofore been assured any
protections under the Act. Section
18(b), however, permits States to sub-
mit plans with respect to any occupa-
tional safety and health issue with re-
spect to which a Federal standard has
been promulgated under section 6 of
the Act. Under §1902.2(c) of this chap-
ter, an issue is defined as ‘“‘any * * * in-
dustrial, occupational, or Thazard
grouping that is found to be adminis-
tratively practicable and * * * not in
conflict with the purposes of the Act.”
Since Federal standards are in effect
with regard to hazards found in public
employment, a State plan covering this
occupational category meets the defi-
nition of section 18 and the regula-
tions. It is the purpose of this part to
assure the availability of the protec-
tions of the Act to public employees,
where no State plan covering private
employees is in effect, by adapting the
requirements and procedures applica-
ble to State plans covering private em-
ployees to the situation where State
coverage under section 18(b) is pro-
posed for public employees only.

(b) In adopting these requirements
and procedures, consideration should
be given to differences between public
and private employment. For instance,
a system of monetary penalties appli-
cable to violations of public employers
may not in all cases be necessarily the
most appropriate method of achieving
compliance. Further, the impact of the
lack of Federal enforcement authority
application to public employers re-
quires certain adjustments of private
employer plan procedures in adapting
them to plans covering only public em-
ployees in a State.
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