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§1420.1 Functions of the Service in
health care industry bargaining
under the Labor-Management Rela-
tions Act, as amended (hereinafter
“the Act”).

(a) Dispute mediation. Whenever a col-
lective bargaining dispute involves em-
ployees of a health care institution, ei-
ther party to such collective bar-
gaining must give certain statutory
notices to the Federal Mediation and
Conciliation Service (hereinafter ‘‘the
Service”’) before resorting to strike or
lockout and before terminating or
modifying any existing collective bar-
gaining agreement. Thereafter, the
Service will promptly communicate
with the parties and use its best ef-
forts, by mediation and conciliation, to
bring them to agreement. The parties
shall participate fully and promptly in
such meetings as may be called by the
Service for the purpose of aiding in a
settlement of the dispute. (29 U.S.C.
158(d) and 158(g).).

(b) Boards of inquiry. If, in the opin-
ion of the Director of the Service a
threatened or actual strike or lockout
affecting a health care institution will
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substantially interrupt the delivery of
health care in the locality concerned,
the Director may establish within cer-
tain statutory time periods an impar-
tial Board of Inquiry. The Board of In-
quiry will investigate the issues in-
volved in the dispute and make a writ-
ten report, containing the findings of
fact and the Board’s non-binding rec-
ommendations for settling the dispute,
to the parties within 15 days after the
establishment of such a Board. (29
U.S.C. 183.)

§§1420.2-1420.4 [Reserved]

§1420.5 Optional input of parties to
Board of Inquiry selection.

The Act gives the Director of the
Service the authority to select the in-
dividual(s) who will serve as the Board
of Inquiry if the Director decides to es-
tablish a Board of Inquiry in a par-
ticular health care industry bargaining
dispute (29 U.S.C. 183). If the parties to
collective Dbargaining involving a
health care institution(s) desire to
have some input to the Service’s selec-
tion of an individual(s) to serve as a
Board of Inquiry (hereinafter ‘‘Bol”’),
they may jointly exercise the following
optional procedure:

(a) At any time at least 90 days prior
to the expiration date of a collective
bargaining agreement in a contract re-
newal dispute, or at any time prior to
the notice required under clause (B) of
section 8(d) of the Act (29 U.S.C. 1568(d))
in an initial contract dispute, the em-
ployer(s) and the union(s) in the dis-
pute may jointly submit to the Service
a list of arbitrators or other impartial
individuals who would be acceptable
Bol members both to the employer(s)
and to the union(s). Such list submis-
sion must identify the dispute(s) in-
volved and must include addresses and
telephone numbers of the individuals
listed and any information available to
the parties as to current and past em-
ployment of the individuals listed. The
parties may jointly rank the individ-
uals in order of preference if they de-
sire to do so.

(b) The Service will make every ef-
fort to select any Bol that might be ap-
pointed from that jointly submitted
list. However, the Service cannot
promise that it will select a Bol from
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such list. The chances of the Service
finding one or more individuals on such
list available to serve as the Bol will be
increased if the list contains a suffi-
ciently large number of names and if it
is submitted at as early a date as pos-
sible. Nevertheless, the parties can
even preselect and submit jointly to
the Service one specific individual if
that individual agrees to be available
for the particular Bol time period.
Again the Service will not be bound to
appoint that individual, but will be re-
ceptive to such a submission by the
parties.

(c) The jointly submitted list may be
worked out and agreed to by (1) A par-
ticular set of parties in contemplation
of a particular upcoming negotiation
dispute between them, or (2) a par-
ticular set of parties for use in all fu-
ture disputes between that set of par-
ties, or (3) a group of various health
care institutions and unions in a cer-
tain community or geographic area for
use in all disputes between any two or
more of those parties.

(d) Submission or receipt of any such
list will not in any way constitute an
admission of the appropriateness of ap-
pointment of a Bol nor an expression of
the desirability of a Bol by any party
or by the Service.

(e) This joint submission procedure is
a purely optional one to provide the
parties with an opportunity to have
input into the selection of a Bol if they
so desire.

(f) Such jointly submitted lists
should be sent jointly by the em-
ployer(s) and the union(s) to the appro-
priate regional office of the Service.
The regional offices of the Service are
as follows:

1. Eastern Region:

Address: Jacob K. Javits Federal Building,
26 Federal Plaza, Room 2937, New York, NY
10278.

Consists of: Maine, New Hampshire,
Vermont, Connecticut, Rhode Island, Massa-
chusetts, New York, Puerto Rico, the Virgin
Islands, Pennsylvania, Delaware, New Jer-
sey, Garrett and Alleghany Counties of
Maryland; and Brooke and Hancock Counties
of West Virginia.

2. Central Region:

Address: Insurance Exchange Building,
Room 1641, 175 W. Jackson Street, Chicago,
IL 60604.

Consist of: Illinois (except counties listed
under the Southern Region); Indiana (except
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counties listed under Southern Region); Wis-
consin, Minnesota, North Dakota, South Da-
kota, Michigan, and Ohio (except counties
listed under the Southern Region).

3. Southern Region:

Address: Suite 400, 1422 W. Peachtree St.,
NW., Atlanta, GA 30309.

Consists of: Virginia, Maryland (except
counties listed under the Eastern Region);
Tennessee; North Carolina; South Carolina;
Georgia; Alabama; Florida; Mississippi; Lou-
isiana; Arkansas; Kentucky; Texas (except
for Hudspeth and El1 Paso counties); Okla-
homa; Missouri (except for those counties
listed for the Western Region); Illinois (in
counties of Calhoun, Greene, Jersey,
McCoupin, Montgomery, Fayette, Bond,
Madison, St. Clair, Monroe, Clinton, Wash-
ington, Marion, White, Hamilton, Wayne,
Edwards, Wabash, Lawrence, Richland, Clay,
Effingham, Jasper, and Crawford); Indiana
(the counties of Knox, Daviess, Martin, Or-
ange, Washington, Clark, Floyd, Harrison,
Crawford, Perry, Spencer, DuBois, Pike, Gib-
son, Posey, Vanderburgh, and Warrick); Ohio
(the counties of Butler, Hamilton, Warren,
Clermont, Brown, Highland, Clinton, Ross,
Pike, Adams, Scioto, Lawrence, Ballia,
Jackson, Vinton, Hocking, Athens, and
Meigs); Kansas (the counties of Bourbon,
Crawford, Cherokee, and Ottawa); West Vir-
ginia (except counties listed under the Cen-
tral Region); and the Canal Zone.

4. Western Region:

Address: Francisco Bay Building, Suite 235,
50 Francisco Street, San Francisco, CA 94133.

Consists of: California; Nevada; Arizona;
New Mexico; El Paso and Hudspeth Counties
(only) in Texas; Hawaii; Guam; Alaska;
Washington; Oregon; Colorado; Utah; Wyo-
ming; Montana; Idaho; Nebraska; Kansas;
Iowa; Missouri (the counties of Atchinson,
Nodaway, Worth, Harrison, Mercer, Putnam,
Schuyler, Scotland, Knox, Adair, Sullivan,
Grundy, Daviess, Gentry, DeKalb, Andrew,
Holt, Buchanan, Clinton, Caldwell, Living-
ston, Linn, Macon, Shelby, Randolph,
Chariton, Carrol, Ray, Clay, Platte, Jackson,

Lafayette, Saline, Howard, Boon, Cooper,
Pettis, Johnson, Cass, Bates, Henry, St.
Clair, Benton, and Morgan); American

Somoa; and Wake Island.

[44 FR 42683, July 20, 1979, as amended at 47
FR 10530, Mar. 11, 1982]

§§1420.6-1420.7 [Reserved]

§1420.8 FMCS deferral to parties’ own
private factfinding procedures.

(a) The Service will defer to the par-
ties” own privately agreed to fact-
finding procedure and decline to ap-
point a Board of Inquiry (Bol) as long
as the parties’ own procedure meets
certain conditions so as to satisfy the
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Service’s responsibilities under the
Act. The Service will decline to ap-
point a Bol and leave the selection and
appointment of a factfinder to the par-
ties to a dispute if both the parties
have agreed in writing to their own
factfinding procedure which meets the
following conditions:

(1) The factfinding procedure must be
invoked automatically at a specified
time (for example, at contract expira-
tion if no agreement is reached).

(2) It must provide a fixed and deter-
minate method for selecting the impar-
tial factfinder(s).

(3) It must provide that there can be
no strike or lockout and no changes in
conditions of employment (except by
mutual agreement) prior to or during
the factfinding procedure and for a pe-
riod of at least seven days after the
factfinding is completed.

(4) It must provide that the
factfinder(s) will make a written report
to the parties, containing the findings
of fact and the recommendations of the
factfinder(s) for settling the dispute, a
copy of which is sent to the Service.
The parties to a dispute who have
agreed to such a factfinding procedure
should jointly submit a copy of such
agreed upon procedure to the appro-
priate regional office of the Service at
as early a date as possible, but in any
event prior to the appointment of a Bol
by the Service. See §1420.5(f) for the ad-
dresses of the regional offices.

(b) Since the Service does not ap-
point the factfinder under paragraph
(a) of this section, the Service cannot
pay for such factfinder. In this respect,
such deferral by the Service to the par-
ties’ own factfinding procedure is dif-
ferent from the use of stipulation
agreements between the parties which
give to the Service the authority to se-
lect and appoint a factfinder at a later
date than the date by which a Bol
would have to be appointed under the
Act. Under such stipulation agree-
ments by which the parties give the
Service authority to appoint a
factfinder at a later date, the Service
can pay for the factfinder. However, in
the deferral to the parties’ own fact-
finding procedure, the parties choose
their own factfinder and they pay for
the factfinder.
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§1420.9 FMCS deferral to parties’ own
private interest arbitration proce-
dures.

(a) The Service will defer to the par-
ties’ own privately agreed to interest
arbitration procedure and decline to
appoint a Board of Inquiry (Bol) as
long as the parties’ own procedure
meets certain conditions so as to sat-
isfy the Service’s responsibilities under
the Act. The Service will decline to ap-
point Bol if the parties to a dispute
have agreed in writing to their own in-
terest arbitration procedure which
meets the following conditions:

(1) The interest arbitration procedure
must provide that there can be no
strike or lockout and no changes in
conditions of employment (except by
mutual agreement) during the contract
negotiation covered by the interest ar-
bitration procedure and the period of
any subsequent interest arbitration
proceedings.

(2) It must provide that the award of
the arbitrator(s) under the interest ar-
bitration procedure is final and binding
on both parties.

(3) It must provide a fixed and deter-
minate method for selecting the impar-
tial interest arbitrator(s).

(4) The interest arbitration procedure
must provide for a written award by
the interest arbitrator(s).

(b) The parties to a dispute who have
agreed to such an interest arbitration
procedure should jointly submit a copy
of their agreed upon procedure to the
appropriate regional office of the Serv-
ice at as early a date as possible, but in
any event prior to the appointment of
Bol by the Service. See §1420.5(f) for
the addresses of regional offices.

These new regulations are a part of the
Service’s overall approach to imple-
menting the health care amendments
of 1974 in a manner consistent with the
Congressional intent of promoting
peaceful settlements of labor disputes
at our vital health care facilities. The
Service will work with the parties in
every way possible to be flexible and to
tailor its approach so as to accommo-
date the needs of the parties in the in-
terest of settling the dispute. This was
the motivating principle behind these
new regulations which permit input by
the parties to the Board of Inquiry se-
lection and allow the parties to set up
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their own factfinding or arbitration
procedures in lieu of the Board of In-
quiry procedure. We encourage the par-
ties, both unions and management, to
take advantage of these and other op-
tions and to work with the Service to
tailor their approach and procedures to
fit the needs of their bargaining situa-
tions.

PART 1425—MEDIATION ASSIST-
ANCE IN THE FEDERAL SERVICE

Sec.

1425.1 Definitions.

1425.2 Notice to the Service of agreement
negotiations.

1425.3 Functions of the Service under title
VII of the Civil Service Reform Act.

1425.4 Duty of parties.

1425.5 Referral to FSIP.

1425.6 Use of third-party mediation assist-
ance.

AUTHORITY: 5 U.S.C. 581(8), 7119, 7134.

SOURCE: 45 FR 62798, Sept. 22, 1980, unless
otherwise noted.

§1425.1 Definitions.

As used in this part:

(a) The Service means Federal Medi-
ation and Conciliation Service.

(b) Party or Parties means (1) any ap-
propriate activity, facility, geo-
graphical subdivision, or combination
thereof, of an agency as that term is
defined in 5 U.S.C. 7103(3), or (2) a labor
organization as that term is defined in
5 U.S.C. 7103(4).

(c) Third-party mediation assistance
means mediation by persons other than
FMCS commissioners.

(d) Provide its services means to make
the services and facilities of the Serv-
ice available either on its own motion
or upon the special request of one or
both of the parties.

§1425.2 Notice to the Service of agree-
ment negotiations.

(a) In order that the Service may pro-
vide assistance to the parties, the
party initiating negotiations shall file
a notice with the FMCS Notice Proc-
essing Unit, 2100 K Street, N.W., Wash-
ington, D.C. 20427, at least 30 days prior
to the expiration or modification date
of an existing agreement, or 30 days
prior to the reopener date of an exist-
ing agreement. In the case of an initial
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agreement the notice shall be filed
within 30 days after commencing nego-
tiations.

(b) Parties engaging in mid-term or
impact and/or implementation bar-
gaining are encouraged to send a notice
to FMCS if assistance is desired. Such
notice may be sent by either party or
may be submitted jointly. In regard to
such notices a brief listing should be
general in nature e.g., smoking poli-
cies, or Alternative Work Schedules
(AWS).

(c) Parties requesting grievance me-
diation must send a request signed by
both the union and the agency in-
volved. Receipt of such request does
not commit FMCS to provide its serv-
ices. FMCS has the discretion to deter-
mine whether or not to perform griev-
ance mediation, as such service may
not be appropriate in all cases.

(d) The guidelines for FMCS griev-
ance mediation are:

(1) The parties shall submit a joint
request, signed by both parties request-
ing FMCS assistance. The parties agree
that grievance mediation is a supple-
ment to, and not a substitute for, the
steps of the contractual grievance pro-
cedure.

(2) The grievant is entitled to be
present at the grievance mediation
conference.

(3) Any times limits in the parties
labor agreement must be waived to per-
mit the grievance to proceed to arbi-
tration should mediation be unsuccess-
ful.

(4) Proceedings before the mediator
will be informal and rules of evidence
do not apply. No record, stenographic
or tape recordings of the meetings will
be made. The mediators notes are con-
fidential and content shall not be re-
vealed.

(5) The mediator shall conduct the
mediation conference utilizing all of
the customary techniques associated
with mediation including the use of
separate caucuses.

(6) The mediator had no authority to
compel resolution of the grievance.

(7) In the event that no settlement is
reached during the mediation con-
ference, the mediator may provide the
parties either in separate or joint ses-
sion with an oral advisory opinion.
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