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§80.1 Purpose.

These procedures enable issuers and
domestic concerns to obtain an opinion
of the Attorney General as to whether
certain specified, prospective—mot hy-
pothetical—conduct conforms with the
Department’s present enforcement pol-
icy regarding the antibribery provi-
sions of the Foreign Corrupt Practices
Act of 1977, as amended, 15 U.S.C. 78dd—
1 and 78dd-2. An opinion issued pursu-
ant to these procedures is a Foreign
Corrupt Practices Act opinion (herein-
after FCPA Opinion).

§80.2 Submission requirements.

A request for an FCPA Opinion must
be submitted in writing. An original
and five copies of the request should be
addressed to the Assistant Attorney
General in charge of the Criminal Divi-
sion, Attention: FCPA Opinion Group.
The mailing address is P.O. Box 28188,
Central Station, Washington, DC 20038.
The address for hand delivery is room
2424, Bond Building, 1400 New York Av-
enue, NW., Washington, DC 20005.

§80.3 Transaction.

The entire transaction which is the
subject of the request must be an ac-
tual-—not a hypothetical—transaction
but need not involve only prospective
conduct. However, a request will not be
considered unless that portion of the
transaction for which an opinion is
sought involves only prospective con-
duct. An executed contract is not a
prerequisite and, in most—if not all—
instances, an opinion request should be
made prior to the requestor’s commit-
ment to proceed with a transaction.

§80.4 Issuer or domestic concern.

The request must be submitted by an
issuer or domestic concern within the
meaning of 15 U.S.C. 78dd-1 and 78dd-2,
respectively, that is also a party to the
transaction which is the subject of the
request.

§80.5 Affected parties.

An FCPA Opinion shall have no ap-
plication to any party which does not
join in the request for the opinion.
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§80.6 General requirements.

Each request shall be specific and
must be accompanied by all relevant
and material information bearing on
the conduct for which an FCPA Opin-
ion is requested and on the cir-
cumstances of the prospective conduct,
including background information,
complete copies of all operative docu-
ments, and detailed statements of all
collateral or oral understandings, if
any. The requesting issuer or domestic
concern is under an affirmative obliga-
tion to make full and true disclosure
with respect to the conduct for which
an opinion is requested. Each request
on behalf of a requesting issuer or cor-
porate domestic concern must be
signed by an appropriate senior officer
with operational responsibility for the
conduct that is the subject of the re-
quest and who has been designated by
the requestor’s chief executive officer
to sign the opinion request. In appro-
priate cases, the Department of Justice
may require the chief executive officer
of each requesting issuer or corporate
domestic concern to sign the request.
All requests of other domestic concerns
must also be signed. The person signing
the request must certify that it con-
tains a true, correct and complete dis-
closure with respect to the proposed
conduct and the circumstances of the
conduct.

§80.7 Additional information.

If an issuer’s or domestic concern’s
submission does not contain all of the
information required by §80.6, the De-
partment of Justice may request what-
ever additional information or docu-
ments it deems necessary to review the
matter. The Department must do so
within 30 days of receipt of the opinion
request, or, in the case of an incom-
plete response to a previous request for
additional information, within 30 days
of receipt of such response. Each issuer
or domestic concern requesting an
FCPA Opinion must promptly provide
the information requested. A request
will not be deemed complete until the
Department of Justice receives such
additional information. Such addi-
tional information, if furnished orally,
shall be promptly confirmed in writing,
signed by the same person or officer
who signed the initial request and cer-

§80.10

tified by this person or officer to be a
true, correct and complete disclosure
of the requested information. In con-
nection with any request for an FCPA
Opinion, the Department of Justice
may conduct whatever independent in-
vestigation it believes appropriate.

§80.8 Attorney General opinion.

The Attorney General or his designee
shall, within 30 days after receiving a
request that complies with the fore-
going procedure, respond to the request
by issuing an opinion that states
whether the prospective conduct,
would, for purposes of the Department
of Justice’s present enforcement pol-
icy, violate 15 U.S.C. 78dd-1 and 78dd-2.
The Department of Justice may also
take such other positions or action as
it considers appropriate. Should the
Department request additional infor-
mation, the Department’s response
shall be made within 30 days after re-
ceipt of such additional information.

§80.9 No oral opinion.

No oral clearance, release or other
statement purporting to limit the en-
forcement discretion of the Depart-
ment of Justice may be given. The re-
questing issuer or domestic concern
may rely only upon a written FCPA
Opinion letter signed by the Attorney
General or his designee.

§80.10 Rebuttable presumption.

In any action brought under the ap-
plicable provisions of 15 U.S.C. 78dd-1
and 78dd-2, there shall be a rebuttable
presumption that a requestor’s con-
duct, which is specified in a request,
and for which the Attorney General has
issued an opinion that such conduct is
in conformity with the Department’s
present enforcement policy, is in com-
pliance with those provisions of the
FCPA. Such a presumption may be re-
butted by a preponderance of the evi-
dence. In considering the presumption,
a court, in accordance with the stat-
ute, shall weigh all relevant factors, in-
cluding but not limited to whether in-
formation submitted to the Attorney
General was accurate and complete and
whether the activity was within the
scope of the conduct specified in any
request received by the Attorney Gen-
eral.

403

17:11 Aug 08, 2023 Jkt 259116 PO 00000 Frm 00413 Fmt8010 Sfmt8010 Q:\28\28V2.TXT PC31



sfrattini on LAPCK6H6L3 with DISTILLER

VerDate Sep<11>2014

§80.11

§80.11 Effect of FCPA Opinion.

Except as specified in §80.10, an
FCPA Opinion will not bind or obligate
any agency other than the Department
of Justice. It will not affect the re-
questing issuer’s or domestic concern’s
obligations to any other agency, or
under any statutory or regulatory pro-
vision other than those specifically
cited in the particular FCPA Opinion.

§80.12 Accounting requirements.

Neither the submission of a request
for an FCPA Opinion, its pendency, nor
the issuance of an FCPA Opinion, shall
in any way alter the responsibility of
an issuer to comply with the account-
ing requirements of 15 U.S.C. 78m(b)(2)
and (3).

§80.13 Scope of FCPA Opinion.

An FCPA Opinion will state only the
Attorney General’s opinion as to
whether the prospective conduct would
violate the Department’s present en-
forcement policy under 15 U.S.C. 78dd-
1 and 78dd-2. If the conduct for which
an FCPA Opinion is requested is sub-
ject to approval by any other agency,
such FCPA Opinion shall in no way be
taken to indicate the Department of
Justice’s views on the legal or factual
issues that may be raised before that
agency, or in an appeal from the agen-
cy’s decision.

§80.14 Disclosure.

(a) Any document or other material
which is provided to, received by, or
prepared in the Department of Justice
or any other department or agency of
the United States in connection with a
request by an issuer or domestic con-
cern under the foregoing procedure
shall be exempt from disclosure under 5
U.S.C. 552 and shall not, except with
the consent of the issuer or domestic
concern, be made publicly available,
regardless of whether the Attorney
General responds to such a request or
the issuer or domestic concern with-
draws such request before receiving a
response.

(b) Nothing contained in paragraph
(a) of this section shall limit the De-
partment of Justice’s right to issue, at
its discretion, a release describing the
identity of the requesting issuer or do-
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mestic concern, the identity of the for-
eign country in which the proposed
conduct is to take place, the general
nature and circumstances of the pro-
posed conduct, and the action taken by
the Department of Justice in response
to the FCPA Opinion request. Such re-
lease shall not disclose either the iden-
tity of any foreign sales agents or
other types of identifying information.
The Department of Justice shall index
such releases and place them in a file
available to the public upon request.

(c) A requestor may request that the
release not disclose proprietary infor-
mation.

§80.15 Withdrawal.

A request submitted under the fore-
going procedure may be withdrawn
prior to the time the Attorney General
issues an opinion in response to such
request. Any request so withdrawn
shall have no force or effect. The De-
partment of Justice reserves the right
to retain any FCPA Opinion request,
documents and information submitted
to it under this procedure or otherwise
and to use them for any governmental
purposes, subject to the restrictions on
disclosures in §80.14.

§80.16 Additional requests.

Additional requests for FCPA Opin-
ions may be filed with the Attorney
General under the foregoing procedure
regarding other prospective conduct
that is beyond the scope of conduct
specified in previous requests.

PART 81—CHILD ABUSE AND CHILD
PORNOGRAPHY REPORTING DES-
IGNATIONS AND PROCEDURES

Subpart A—Child Abuse Reporting
Designations and Procedures

Sec.

81.1 Purpose.

81.2 Submission of reports; designation of
agencies to receive reports of child
abuse.

81.3 Designation of Federal Bureau of Inves-
tigation.

81.4 Referral of reports where the des-
ignated agency is not a law enforcement
agency.

81.5 Definitions.
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