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the date of the amendment or the filing
of the request for reconsideration to
make a final disposition of the claim.
(d) Will appreciation or depreciation be
considered? Yes, appreciation or depre-
ciation is considered in settling a
claim for lost or damaged property.

§801.4 Final disposition of claim.

(a) What if you accept the settlement
offer? If you accept a settlement offer,
you give up your right to bring a law-
suit against the United States or
against any employee of the govern-
ment whose action or lack of action
gave rise to your claim.

(b) What if your claim is denied? (1) If
your claim is denied, you have 30 days
from the date of CSOSA/PSA’s written
notification to make a written request
that the agency reconsider the denial.

(2) If your claim is denied or you re-
ject the settlement offer, you have 6
months from the date of mailing of
CSOSA/PSA’s notice of denial to file a
civil action in the appropriate U.S. Dis-
trict Court.

(¢c) What if you do not hear from
CSOSA/PSA within 6 months of the filing
date? If you do not hear from CSOSA/
PSA within 6 months of the filing date
for the claim, you may consider your
claim denied. You may then proceed
with filing a civil action in the appro-
priate U.S. District Court.

PART 802—DISCLOSURE OF
RECORDS

Subpart A—General

Sec.
802.1 Introduction.

Subpart B—Freedom of Information Act

802.2 Purpose and scope.

802.3 Information and records for public in-
spection.

802.4 Guidelines for disclosure.

802.5 Definitions.

802.6 Freedom of Information Act requests.

802.7 Documents from other agencies.

802.8 Expedited processing.

802.9 Business information.

802.10 Fee schedule.

Subpart C—Privacy Act

802.11 Purpose and scope.
802.12 Definitions.
802.13 Verifying your identity.
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802.14 Requests for access to records.

802.15 Denial of request.

802.16 Administrative appeal.

802.17 Documents from other agencies.

802.18 Correction or amendment of record.

802.19 Appeal of denial to correct or amend.

802.20 Accounting of disclosures.

802.21 Appeals.

802.22 Fees.

802.23 Use and disclosure of social security
numbers.

Subpart D—Subpoenas or Other Legal De-
mands for Testimony or the Production
or Disclosure of Records or Other Infor-
mation

802.24 Purpose and scope.

802.25 Definitions.

802.26 Receipt of demand.

802.27 Compliance/noncompliance.

Subpart E—Exemption of Record Systems
Under the Privacy Act

802.28 Exemption of the Court Services and
Offender Supervision System—Ilimited
access.

802.29 Exemption of the Pretrial Services
Agency System.

AUTHORITY: 5 U.S.C. 301, 552, 552a; Pub. L.
105-33, 111 Stat. 251, 712 (DC Code 24-1232, 24—
1233); Pub. L. 114-185, 130 Stat. 538 (Jun. 30,
2016).

SOURCE: 68 FR 32986, June 3, 2003, unless
otherwise noted.

Subpart A—General

§802.1 Introduction.

(a) This part contains regulations of
the Court Services and Offender Super-
vision Agency for the District of Co-
lumbia (‘“‘CSOSA” or ‘‘Agency’) and
the District of Columbia Pretrial Serv-
ices Agency (“PSA” or ‘Agency’’),
which implement the Freedom of Infor-
mation Act (FOIA), 5 U.S.C. 552, and
the Privacy Act (PA), 5 U.S.C. 552a.
The Agency provides for the disclosure
and production of records in response
to FOIA/PA requests, a demand from a
court, or other non-congressional au-
thority in connection with a pro-
ceeding to which the Agency is not a
party. Due to CSOSA’s nature as a fed-
eral agency with a local mission con-
nected to the District of Columbia, ex-
emption protections, including exclu-
sions, are allowed under the FOIA and
other safeguard requirements may be
applied under the PA.
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(b) It is the policy of CSOSA that all
employees of CSOSA and PSA (collec-
tively the ‘‘Agency’’) are to submit all
FOIA/PA requests to the Office of Gen-
eral Counsel (‘‘OGC’’). The OGC shall
make release determinations under ei-
ther the FOIA/PA pursuant to the pro-
cedures set forth in sections §§802.6,
802.7, 802.8, 802.14, 802.15, and 802.16.

[82 FR 13556, Mar. 14, 2017]

Subpart B—Freedom of
Information Act

SOURCE: 82 FR 13556, Mar. 14, 2017, unless
otherwise noted.

§802.2 Purpose and scope.

(a) The purpose of this subpart is to
establish procedures for the release of
records in the custody, possession or
control of the Agency pursuant to the
provisions of the FOIA as amended by
the FOIA Improvement Act of 2016 (Pub.
L. 114-185).

(b) The Director of CSOSA has des-
ignated the General Counsel to be the
Chief FOIA Officer as defined in 5
U.S.C. 552(j).

(c) The Chief FOIA Officer shall des-
ignate at least one FOIA Public Liai-
son as defined in 5 U.S.C 552(j)(2)(H)
and 552(1) for assisting in reducing
delays, increasing transparency, under-
standing the status of requests, and as-
sisting in the resolution of disputes.

§802.3 Information and records for
public inspection.

(a) Public inspection. In accordance
with this section, CSOSA makes the
following information and materials
available for public inspection pursu-
ant to 5 U.S.C. 552:

(1) The Agency’s publications in the
FEDERAL REGISTER for the guidance of
the public.

(2) Final opinions, including concur-
ring and dissenting opinions, as well as
orders, made in the adjudication of
cases.

(3) The Agency’s policy statements
that have been adopted by the Agency
and are not published in the FEDERAL
REGISTER.

(4) Administrative staff manuals and
instructions to staff that affect a mem-
ber of the public.

§802.4

(5) Copies of all records, regardless of
format, that have become or are likely
to become the subject of subsequent re-
quests for substantially the same
records or have been requested three or
more times; and these available
records exclude first party requests.

(6) Reports available for public in-
spection shall be available:

(i) In a timely manner;

(ii) With raw statistical data in elec-
tronic format;

(iii) In a general index;

(iv) Without charge, license, or reg-
istration requirement;

(v) In an aggregated, searchable for-
mat;

(vi) In a format that may be
downloaded in bulk; and

(vii) Which include, but are not lim-
ited to the:

(A) Chief FOIA Officer Report;

(B) Annual FOIA Report; and

(C) Quarterly FOIA Report.

(7) An index of all major information
systems of the agency.

(8) A description of major informa-
tion and record locator systems main-
tained by the agency.

(9) A handbook for obtaining various
types of categories of public informa-
tion from the Agency pursuant to
chapter 35 of Title 44 of the United
States Code, and under this section.

(b) Preservation of records. (1) All
agency correspondence as well as cop-
ies of all requested records shall be pre-
served until disposition or destruction
is authorized pursuant to Title 44 of
the United States Code or the General
Records Schedule 4.2 of the National
Archives and Records Administration
(NARA).

(2) The agency will not dispose of or
destroy records while they are the sub-
ject of a pending request, appeal, or
lawsuit under the FOIA.

§802.4 Guidelines for disclosure.

(a) The authority to release, par-
tially release, or deny access to records
and information under the FOIA is lim-
ited to the Chief FOIA Officer, FOIA
Public Liaison, and his or her designee.

(b) An Agency record will be released
in response to a written request, unless
a valid legal exemption and/or exclu-
sion to disclosure is asserted.
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(1) Any applicable exemption and/or
exclusion to disclosure, which is pro-
vided under the FOIA in 5 U.S.C. 552,
may be asserted. The applicable exemp-
tions and/or exclusions to disclosure
are as follows:

(i) Exclusions. (A) Where the subject
of a criminal investigation or pro-
ceeding is unaware of the existence of
records concerning a pending inves-
tigation and disclosure of such records
would interfere with the investigation.

(B) Where there are informant
records maintained by a criminal law
enforcement agency and the individ-
ual’s status as an informant is not
known.

(C) Where there are classified FBI
records pertaining to foreign intel-
ligence, counterintelligence or inter-
national terrorism records.

(ii) Exemptions. (A) Information that
is classified to protect national secu-
rity.

(B) Information related solely to the
internal personnel rules and practices
of an agency.

(C) Information that is prohibited
from disclosure by another federal law.

(D) Trade secrets or commercial or
financial information that is confiden-
tial or privileged.

(BE) Privileged communications with-
in or between agencies, including:

(1) Deliberative process privilege;

(2) Attorney-work product privilege;
and

(3) Attorney-client privilege.

(F) Information that, if disclosed,
would invade another individual’s per-
sonal privacy.

(G) Information compiled for law en-
forcement purposes that:

(I) Could reasonably be expected to
interfere with enforcement pro-
ceedings.

(2) Would deprive a person of a right
to a fair trial or an impartial adjudica-
tion.

(3) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy.

(4) Could reasonably be expected to
disclose the identity of a confidential
source.

(5) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions.

28 CFR Ch. VIl (7-1-23 Edition)

(6) Could reasonably be expected to
endanger the life or physical safety of
any individual.

(H) Information that concerns the su-
pervision of financial institutions.

(I) Geological information on wells.

(2) A record must exist and be in the
possession and control of the Agency at
the time of the request to be consid-
ered subject to this part and the FOIA.
There is no obligation to create, com-
pile, or obtain a record to satisfy a
FOIA request.

§802.5 Definitions.

As used in this subpart, the following
terms have the following meanings:

(a) Agency has the meaning given in 5
U.S.C. 551(1) and 5 U.S.C. 552(f).

(b) Appeal means a request for a re-
view of the agency’s determination
with regard to a fee waiver, category of
requester, expedited processing, or de-
nial in whole or in part of a request for
access to a record or records.

(c) Business information means trade
secrets or other commercial or finan-
cial information.

(d) Business submitter means any enti-
ty which provides business information
to the Agency and which has a propri-
etary interest in the information.

(e) Computer software means tools by
which records are created, stored, and
retrieved. Normally, computer soft-
ware, including source code, object
code, and listings of source and object
codes, regardless of medium, are not
agency records. Proprietary (or copy-
righted) software is not an agency
record.

(f) Confidential commercial information
means records provided to the govern-
ment by a submitter that arguably
contain material exempt from release
under Exemption 4 of the Freedom of
Information Act, 5 U.S.C. 552(b)(4), be-
cause disclosure could reasonably be
expected to cause substantial competi-
tive harm.

(g) Duplication refers to the process of
making a copy of a record in order to
respond to a FOIA request. Such copies
can take the form of paper copy,
microform, audio-visual materials, or
machine-readable documentation (e.g.,
magnetic tape or disk), among others.
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(h) Electronic records mean those
records and information which are cre-
ated, stored, and retrievable by elec-
tronic means. This ordinarily does not
include computer software, which is a
tool by which to create, store, or re-
trieve electronic records.

(i) Record is defined pursuant to 44
U.S.C. 3301.

(j) Request means any request for
records made pursuant to 5 TU.S.C.
562(a)(3).

(k) Requester means any person who
makes a request for access to records.

(1) Review for fee purposes, refers to
the process of examining records lo-
cated in response to a commercial use
request to determine whether any por-
tion of any record located is permitted
to be withheld. It also includes proc-
essing any records for disclosure; e.g.,
doing all that is necessary to excise
them and otherwise prepare them for
release.

(m) Search includes all time spent
looking for material that is responsive
to a request, including page-by-page or
line-by-line identification of material
within records. Searches may be done
manually or by automated means.

§802.6 Freedom of Information Act re-
quests.

(a) Submission and processing proce-
dures.(1) Requests for any record (in-
cluding policy) ordinarily will be proc-
essed pursuant to the Freedom of Infor-
mation Act, 5 U.S.C. 552. Your request
must be made in writing and addressed
to the FOIA Public Liaison Officer, Of-
fice of the General Counsel FOIA Of-
fice, Court Services and Offender Su-
pervision Agency for the District of Co-
lumbia, 633 Indiana Avenue NW., 12th
Floor, Washington, DC 20004. The re-
quester should clearly mark on the
face of the letter and the envelope
“Freedom of Information Act Re-
quest.”

(2) Your request will be considered
received as of the date it is received by
CSOSA’s FOIA Office.

(3) Generally, all FOIA requests will
be processed in the approximate order
of receipt, unless the requester shows
exceptional circumstances exist to jus-
tify an expedited response (see §802.8).

(4) You must describe the records
that you seek in enough detail to en-

§802.6

able Agency personnel to locate them
with a reasonable amount of effort.
Whenever possible, your request should
include specific information about each
record sought, such as the date, title or
name, author, recipient and subject
matter of the record. As a general rule,
the more specific you are about the
records or type of records that you
want, the more likely the Agency will
be able to locate the records in re-
sponse to your request. If a determina-
tion is made that your request does not
reasonably describe records, the Agen-
cy will tell you either what additional
information is needed or why your re-
quest is otherwise insufficient. You
will be given the opportunity to discuss
your request so that you may modify it
to meet the requirements of this sec-
tion.

(6)(1) Requests by offender/defendant
for offender’s records. (A) An offender/
defendant making a FOIA/PA request
must provide his or her full name, cur-
rent address, and date of birth. In addi-
tion, the requester must provide with
the request his or her signature, which
must be either notarized or sworn
under penalty of perjury pursuant to 28
U.S.C. 1746, and dated within three (3)
months of the date of the request.

(B) To assist in properly identifying
requested records, the OGC and/or
FOIA Office may request that the of-
fender/defendant provide his/her DCDC
or PDID number.

(i1) Requests for offender records on be-
half of an offender/defendant. (A) A re-
quest for records made by an author-
ized representative of an offender/de-
fendant will only be released with the
subject’s written authorization with
appropriate releases. This authoriza-
tion and releases must be dated within
thirty (30) days of the date of the re-
quest letter and must be signed by the
offender/defendant.

(B) To assist in properly identifying
requested records, the OGC and/or
FOIA Office may request that the of-
fender/defendant provided his/her DCDC
or PDID number.

(6) You must state in your request a
firm agreement to pay the fees for
search, duplication, and review as may
ultimately be determined. The agree-
ment may state the upper limit (but
not less than $10.00) that the requester
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is willing to pay for processing the re-
quest. A request that fees be waived or
reduced may accompany the agreement
to pay fees and will be considered to
the extent that such request is made in
accordance with §802.4(b) and provides
supporting information to be measured
against the fee waiver standard set
forth in §802.9(g). The requester shall
be notified in writing of the decision to
grant or deny the fee waiver. If a re-
quester has an outstanding balance of
search, review, or duplication fees due
for FOIA request processing, the re-
quirements of this paragraph (a)(6) are
not met until the requester has remit-
ted the outstanding balance due.

(b) Release determination—(1) Notifica-
tion. You will be notified of the deci-
sion on the request within twenty (20)
days after its receipt (excluding Satur-
days, Sundays, and legal public holi-
days).

(i) The twenty (20) day period shall be
tolled if:

(A) The Agency needs clarification
and/or more information from the re-
quester; or

(B) Clarification is needed with the
requester regarding fee assessment.

(C) The agency’s receipt of the re-
quester’s response to the agency’s re-
quest for information or clarification
ends the tolling period.

(ii) The twenty (20) day period shall
be extended for ten (10) additional
working days with written notice to
the requester for unusual cir-
cumstances.

(A) Unusual circumstances means,
but only to the extent reasonably nec-
essary to the proper processing of par-
ticular requests—

(I) The need to search for and collect
the requested records from field facili-
ties or other establishments that are
separate from the office processing the
request;

(2) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which are demanded in a single
request; or

(3) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the request or among two or
more components of the agency having

28 CFR Ch. VIII (7-1-23 Edition)
substantial interest
therein.

(B) The written notice to the re-
quester for unusual circumstances
shall:

(I) Notify the person making the re-
quest if the request cannot be proc-
essed within the time limit specified;

(2) Provide the person an opportunity
to limit the scope of the request so
that it may be processed within that
time limit or an opportunity to ar-
range with the agency an alternative
time frame for processing the request
or a modified request;

(3) Make available the Agency’s FOIA
Public Liaison Officer, who shall assist
in the resolution of any disputes be-
tween the requester the Agency; and

(4) Notify the requester of the right
of the requester to seek dispute resolu-
tion services from the Office of Govern-
ment Information Services.

(iii) When the Agency fails to comply
with the applicable time limit provi-
sions of paragraph (b) of this section, if
the Agency can show exceptional cir-
cumstances exist and that the Agency
is exercising due diligence in respond-
ing to the request, the Agency may be
allowed additional time to complete its
review of the records.

(A) For purposes of this paragraph
(b)(1)(iii), the term ‘‘exceptional cir-
cumstances’ does not include a delay
that results from a predictable agency
workload of requests under this sec-
tion, unless the agency demonstrates
reasonable progress in reducing its
backlog of pending requests.

(B) Refusal by a person to reasonably
modify the scope of a request or ar-
range an alternative time frame for
processing a request (or a modified re-
quest) after being given an opportunity
to do so by the Agency to whom the
person made the request shall be con-
sidered as a factor in determining
whether exceptional circumstances
exist for purposes of this paragraph
(b)(D)(iii).

(2) Denial in whole or in part. If it is
determined that the request for records
should be denied in whole or in part,
the requester shall be notified by mail
with a letter stating the basis for par-
tial or whole denial. The letter of noti-
fication shall:

subject-matter
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(i) Be signed by the Chief FOIA Offi-
cer or his or her designee;

(ii) State the exemptions relied on to
not release the information;

(A) Advise the requester of the rea-
son of adverse determination and the
right to administrative appeal in ac-
cordance with paragraph (c) of this sec-
tion;

(B) Advise the right of such person to
seek assistance from the FOIA Public
Liaison Officer of the agency; and

(C) Advise the right of such person to
seek assistance from the Office of Gov-
ernment Information Services;

(iii) If technically feasible, indicate
the amount of information deleted at
the place in the record where such dele-
tion is made (unless providing such in-
dication would harm an interest pro-
tected by the exemption relied upon to
deny such material);

(iv) If a document contains informa-
tion exempt from disclosure, any rea-
sonably segregable portion of the
record will be provided to you after de-
letion of the exempt portions;

(v) An agency shall—

(A) Withhold information under this
section only if—

(I) The agency reasonably foresees
that disclosure would harm an interest
protected by an exemption described in
paragraph (b) of this section; or

(2) Disclosure is prohibited by law;
and

(B) Partially withhold information
under this section only if—

(I) Partial disclosure of information
is possible whenever the agency deter-
mines that a full disclosure of a re-
quested record is not possible; and

(2) Take reasonable steps necessary
to segregate and release nonexempt in-
formation; and

(vi) Nothing in this paragraph (b)(2)
requires disclosure of information that
is otherwise prohibited from disclosure
by law, or otherwise exempted from
disclosure by statute.

(3) No records found. If it is deter-
mined, after a thorough search for
records by the responsible official or
his delegate, that no records have been
found to exist, the Chief FOIA Officer
or his/her designee will so notify the
requester in writing. The letter of noti-
fication will advise the requester of his
or her right to administratively appeal

§802.7

within ninety (90) of the determination
that no records exist (i.e., to challenge
the adequacy of the search for respon-
sive records) in accordance with para-
graph (c) of this section. The response
shall specify the official or office to
which the appeal shall be submitted for
review.

(c) Administrative appeal. (1) A re-
quester may appeal an initial deter-
mination when:

(1) Access to records has been denied
in whole or in part;

(ii) There has been an adverse deter-
mination of the requester’s category as
provided in §802.10(d);

(iii) Inadequacy of the FOIA search;

(iv) A request for fee waiver or reduc-
tion has been denied; or

(v) It has been determined that no re-
sponsive records exist.

(2) Appeals must be made within
ninety (90) days of the receipt of the
letter with an adverse determination.
Both the envelope and the letter of ap-
peal should be sent to the Office of the
General Counsel, Court Services and
Offender Supervision Agency for the
District of Columbia, 633 Indiana Ave-
nue NW., 13th Floor, Washington, DC
20004 and must be clearly marked
“Freedom of Information Act (FOIA)
Appeal.”

(3) The General Counsel will make an
appeal determination within twenty
(20) days (excluding Saturdays, Sun-
days, and holidays) from the date of re-
ceipt of the appeal. However, for a good
reason, this time limit may be ex-
tended up to an additional ten (10)
days. If, after review, the General
Counsel determines that additional in-
formation should be released, it will
accompany the appeal response. If,
after review, the General Counsel de-
termines to uphold the initial review,
we will inform you.

§802.7 Documents from other agen-
cies.

(a) Documents from or relating to Fed-
eral agencies. (1) When a request for
records includes a document that origi-
nated from another Federal agency,
the document will be referred to the
originating Federal agency for release
determination, unless the information
requested is for records created 25
years or more before the date on which
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the records were requested, in which
case CSOSA will release them without
referral and/or consultation with the
other federal agency. The requester
will be informed of the referral. This is
not a denial of a FOIA request; thus, no
appeal rights accrue to the requester.

(2) When a FOIA request is received
for a record created by the Agency that
includes information by another Fed-
eral agency, the record will be sent to
the other Federal agency that has equi-
ties in the record. The consultation
will request that the other Federal
agency review and provide rec-
ommendations on disclosure. The
Agency will not release any such
record without prior consultation with
the other Federal agency that has equi-
ties in the record.

(b) Documents from non-Federal agen-
cies. When a request for records in-
cludes a document from a non-Federal
agency, CSOSA staff must make a re-
lease determination.

(1) A release determination on the
records from non-Federal agencies
shall be analyzed on a case-by-case to
determine if CSOSA or the non-Federal
agency is best able to decide a record’s
sensitivity, and in turn its exemption
status, in which case:

(i) The requester will be re-routed to
submit a separate FOIA request to the
non-Federal agency; or

(ii) CSOSA will consult with the non-
Federal agency only if the non-Federal
agency will provide a consultation
within five (5) business days.

(2) [Reserved]

§802.8 Expedited processing.

(a) Requests and appeals will be
taken out of order and given expedited
treatment whenever CSOSA’s FOIA Of-
fice determines that they involve:

(1) Circumstances in which the per-
son requesting the records dem-
onstrates a compelling need.

(i) For purposes of this paragraph
(a)(1), the term ‘‘compelling need”
means—

(A) Failure to obtain requested
records on an expedited basis could rea-
sonably be expected to pose an immi-
nent threat to the life or physical safe-
ty of an individual; or

(B) A person is primarily engaged in
disseminating information and the ur-

28 CFR Ch. VIl (7-1-23 Edition)

gency to inform the public concerning
actual or alleged Federal Government
activity is a matter of widespread and
exceptional media interest in which
there exist possible questions about the
government’s integrity.

(I) With respect to a request made by
a person primarily engaged in dissemi-
nating information that affect public
confidence, the requester must ade-
quately explain the matter or activity
and why it is necessary to provide the
records being sought on an expedited
basis.

(1) A person ‘‘primarily engaged in
disseminating information’” does not
include individuals who are engaged
only incidentally in the dissemination
of information.

(i) The standard of ‘“‘widespread and
exceptional media interest” requires
that the records requested pertain to a
matter of current exigency to the
American public and that delaying a
response to a request for records would
compromise a significant recognized
interest to and throughout the general
public. The requester must adequately
explain the matter or activity and why
it is necessary to provide the records
being sought on an expedited basis.

(2) [Reserved]

(ii) [Reserved]

(2) [Reserved]

(b) If a requester seeks expedited
processing, the requester must submit
a statement, certified to be true and
correct to the best of your knowledge
and belief. The statement must be in
the form prescribed by 28 U.S.C. 1746,
“I declare under penalty of perjury
that the foregoing is true and correct
to the best of my knowledge and belief.
Executed on [date].”

(c) The determination as to whether
to grant or deny the request for expe-
dited processing will be made, and the
requester notified, within ten (10) days
after the date of the request. Because a
decision to take a FOIA request out of
order delays other requests, simple
fairness demands that such a decision
be made by the FOIA Public Liaison
Officer only upon careful scrutiny of
truly exceptional circumstances. The
decision will be made solely based on
the information contained in the ini-
tial letter requesting expedited proc-
essing.

808

17:11 Aug 08, 2023 Jkt 259116 PO 00000 Frm 00818 Fmt8010 Sfmt8010 Q:\28\28V2.TXT PC31



sfrattini on LAPCK6H6L3 with DISTILLER

VerDate Sep<11>2014

Court Services and Offender Supervision Agency

(d) Appeals of initial determinations
to deny expedited processing must be
made promptly. Both the envelope and
the letter of appeal should be sent to
the Office of the General Counsel,
Court Services and Offender Super-
vision Agency for the District of Co-
lumbia, 633 Indiana Avenue NW., 12th
Floor, Washington, DC 20004 and must
be clearly marked ¢Expedited Proc-
essing Appeal.”

(e) The OGC or his or designee will
make an appeal determination regard-
ing expedited processing as soon as
practicable.

§802.9 Business information.

(a) In general. Business information
provided to the Agency by a business
submitter will be disclosed pursuant to
the FOIA, unless exemptions and/or ex-
clusions apply. Any claim of confiden-
tiality must be supported by a state-
ment by an authorized representative
of the company providing specific jus-
tification that the information in ques-
tion is in fact confidential commercial
or financial information and has not
been disclosed to the public.

(b) Notice to business submitters. The
Agency will provide a business sub-
mitter with prompt written notice of
receipt of a request or appeal encom-
passing its business information when-
ever required in accordance with para-
graph (c) of this section, and except as
is provided in paragraph (g) of this sec-
tion. Such written notice shall either
describe the exact nature of the busi-
ness information requested or provide
copies of the records or portions of
records containing the business infor-
mation.

(c) When notice is required. (1) Notice
of a request for business information
falling within paragraph (c)(2)(i) or (ii)
of this section will be required for a pe-
riod of not more than ten years after
the date of submission unless the busi-
ness submitter had requested, and pro-
vided acceptable justification for, a
specific notice period of greater dura-
tion.

(2) The Agency shall provide a busi-
ness submitter with notice of receipt of
a request or appeal whenever:

(i) The business submitter has in
good faith designated the information

§802.9

as commercially or financially sen-
sitive information; or

(ii) The Agency has reason to believe
that disclosure of the information
could reasonably be expected to cause
substantial competitive harm.

(d) Opportunity to object to disclosure.
(1) Through the notice described in
paragraph (b) of this section, the Agen-
cy shall afford a business submitter ten
(10) days from the date of the notice
(exclusive of Saturdays, Sundays, and
legal public holidays) to provide a de-
tailed statement of any objection to
disclosure. Such statement shall speci-
fy why the business submitter believes
the information is considered to be a
trade secret or commercial or financial
information that is privileged or con-
fidential. Information provided by a
business submitter pursuant to this
paragraph might itself be subject to
disclosure under the FOIA.

(2) When notice is given to a sub-
mitter under this section, the re-
quester shall be advised that such no-
tice has been given to the submitter.
The requester shall be further advised
that a delay in responding to the re-
quest may be considered a denial of ac-
cess to records and that the requester
may proceed with an administrative
appeal or seek judicial review, if appro-
priate. However, the requester will be
invited to agree to a voluntary exten-
sion of time so that staff may review
the business submitter’s objection to
disclose.

(e) Notice of intent to disclose. The
Agency will consider carefully a busi-
ness submitter’s objections and specific
grounds for nondisclosure prior to de-
termining whether to disclose business
information. Whenever a decision to
disclose business information over the
objection of a business submitter is
made, the Agency shall forward to the
business submitter a written notice
which shall include:

(1) A statement of the reasons for
which the business submitter’s disclo-
sure objections were not sustained;

(2) A description of the business in-
formation to be disclosed; and

(3) A specified disclosure date which
is not less than five (5) days (exclusive
of Saturdays, Sundays, and legal public
holidays) after the notice of the final
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decision to release the requested infor-
mation has been mailed to the sub-
mitter.

(f) Notice of FOIA lawsuit. Whenever a
requester brings suit seeking to compel
disclosure of business information cov-
ered by paragraph (c) of this section,
the Agency shall promptly notify the
business submitter.

(g) Exception to notice requirement.
The notice requirements of this section
shall not apply if:

(1) The Agency determines that the
information shall not be disclosed;

(2) The information lawfully has been
published or otherwise made available
to the public; or

(3) Disclosure of the information is
required by law (other than 5 U.S.C.
552).

§802.10 Fee schedule.

(a) Fees. The fees described in this
section conform to the Office of Man-
agement and Budget Uniform Freedom
of Information Act Fee Schedule and
Guidelines. They reflect direct costs
for search, review (in the case of com-
mercial requesters), and duplication of
documents, collection of which is per-
mitted by the FOIA. However, for each
of these categories, the fees may be
limited, waived, or reduced for the rea-
sons given below or for other reasons.

(b) Types of cost. The term direct costs
means those expenditures the agency
actually makes in searching for, review
(in the case of commercial requesters),
and duplicating documents to respond
to a FOIA request.

(c) Types of fees. Fees shall be charged
in accordance with the schedule con-
tained in paragraph (i) of this section
for services rendered in responding to
requests for records, unless any one of
the following applies:

(1) Services were performed without
charge; or

(2) The fees were waived or reduced in
accordance with paragraph (f) of this
section.

(d) Categories of fees. Specific levels of
fees are prescribed for each of the fol-
lowing categories of requesters:

(1) Commercial use requesters. These
requesters are assessed charges, which
recover the full direct costs of search-
ing for, reviewing, and duplicating the
records sought. Commercial use re-

28 CFR Ch. VIl (7-1-23 Edition)

questers are not entitled to two hours
of free search time or 100 free pages of
duplication of documents. Moreover,
when a request is received for disclo-
sure that is primarily in the commer-
cial interest of the requester, the Agen-
cy is not required to consider a request
for a waiver or reduction of fees based
upon the assertion that disclosure
would be in the public interest. The
Agency may recover the cost of search-
ing for and reviewing records even if
there is ultimately no disclosure of
records, or no records are located.

(2) Educational and non-commercial sci-
entific institution requesters. Records
shall be provided to requesters in these
categories for the cost of duplication
alone, excluding charges for the first
100 pages. To be eligible, requesters
must show that the request is made
under the auspices of a qualifying in-
stitution and that the records are not
sought for a commercial use, but are
sought in furtherance of scholarly (if
the request is from an educational in-
stitution) or scientific (if the request is
from a non-commercial scientific insti-
tution) research. These categories do
not include requesters who want
records for use in meeting individual
academic research or study require-
ments.

(3) Requesters who are representatives
of the news media. Records shall be pro-
vided to requesters in this category for
the cost of duplication alone, excluding
charges for the first 100 pages.

(4) All other requesters. Requesters
who do not fit any of the categories de-
scribed in paragraphs (d)(1) through (3)
of this section shall be charged fees
that will recover the full direct cost of
searching for and duplicating records
that are responsive to the request, ex-
cept that the first 100 pages of duplica-
tion and the first two hours of search
time shall be furnished without charge.
The Agency may recover the cost of
searching for records even if there is
ultimately no disclosure of records, or
no records are located. Requests from
persons for records about themselves
filed in a systems of records shall con-
tinue to be treated under the fee provi-
sions of the Privacy Act of 1974 which
permit fees only for duplication.

(e) Fee waiver determination. Where
the initial request includes a request
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for reduction or waiver of fees, the re-
sponsible official shall determine
whether to grant the request for reduc-
tion or waiver before processing the re-
quest and notify the requester of this
decision. If the decision does not waive
all fees, the responsible official shall
advise the requester of the fact that
fees shall be assessed and, if applicable,
payment must be made in advance pur-
suant to paragraph (g) of this section.

(f) Waiver or reduction of fees. (1) Fees
may be waived or reduced on a case-by-
case basis in accordance with this para-
graph (f)(1) by the official who deter-
mines the availability of the records,
provided such waiver or reduction has
been requested in writing. Fees shall be
waived or reduced by this official when
it is determined, based upon the sub-
mission of the requester, that a waiver
or reduction of the fees is in the public
interest because furnishing the infor-
mation is likely to contribute signifi-
cantly to public understanding of the
operations or activities of the govern-
ment and is not primarily in the com-
mercial interest of the requester. Fee
waiver/reduction requests shall be eval-
uated against the current fee waiver
policy guidance issued by the Depart-
ment of Justice.

(2) Appeals from denials of requests
for waiver or reduction of fees shall be
decided in accordance with the criteria
set forth in this section by the official
authorized to decide appeals from deni-
als of access to records. Appeals shall
be addressed in writing to the Office of
the General Counsel, Court Services
and Offender Supervision Agency for
the District of Columbia, Office of the
General Counsel, 633 Indiana Avenue
NW., 13th Floor, Washington, DC 20004
within thirty (30) days of the denial of
the initial request for waiver or reduc-
tion and shall be decided within twenty
(20) days (excluding Saturdays, Sun-
days and holidays).

(3) Appeals from an adverse deter-
mination of the requester’s category as
described in paragraphs (d)(1) through
(3) of this section shall be decided by
the official authorized to decide ap-
peals from denials of access to records
and shall be based upon a review of the
requester’s submission and the Agen-
cy’s own records. Appeals shall be ad-
dressed in writing to the office or offi-

§802.10

cer specified in paragraph (d)(2) of this
section within thirty (30) days of the
receipt of the Agency’s determination
of the requester’s category and shall be
decided within twenty (20) days (ex-
cluding Saturdays, Sundays, and holi-
days).

(g) Advance notice of fees. (1) When the
fees for processing the request are esti-
mated to exceed the limit set by the re-
quester, and that amount is less than
$250.00, the requester shall be notified
of the estimated costs. The requester
must provide an agreement to pay the
estimated costs; however, the requester
will also be given an opportunity to re-
formulate the request in an attempt to
reduce fees.

(2) If the requester has failed to state
a limit and the costs are estimated to
exceed $250.00, the requester shall be
notified of the estimated costs and
must pre-pay such amount prior to the
processing of the request, or provide
satisfactory assurance of full payment
if the requester has a history of prompt
payment of FOIA fees. The requester
will also be given an opportunity to re-
formulate the request in an attempt to
reduce fees.

(h) Form of payment. (1) Payment may
be made by check or money order pay-
able to the Treasury of the United
States.

(2) The Agency reserves the right to
request prepayment after a request is
processed and before documents are re-
leased in the following circumstances.

(i) When costs are estimated or deter-
mined to exceed $250.00, the Agency
shall either obtain satisfactory assur-
ance of full payment of the estimated
cost where the requester has a history
of prompt payment of FOIA fees or re-
quire the requester to make an advance
payment of the entire estimated or de-
termined fee before continuing to proc-
ess the request.

(ii) If a requester has previously
failed to pay a fee within thirty (30)
days of the date of the billing, the re-
quester shall be required to pay the full
amount owed plus any applicable inter-
est, and to make an advance payment
of the full amount of the estimated fee
before the Agency begins to process a
new request or the pending request.
Whenever interest is charged, the
Agency shall begin assessing interest
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on the 3lst day following the day on
which billing was sent. Interest shall
be at the rate prescribed in 31 U.S.C.
3717.

(i) Amounts to be charged for specific
services. The fees for services performed
by an employee of the Agency shall be
imposed and collected as set forth in
this paragraph (i).

(1) Duplicating records. All requesters,
except commercial requesters, shall re-
ceive the first 100 pages duplicated
without charge; the first two hours of
search time free; or charge which total
$10.00 or less. Fees for the copies are to
be calculated as follows:

(i) The duplication cost is calculated
by multiplying the number of pages in
excess of 100 by $0.25.

(ii) Photographs, films, and other
materials—actual cost of duplication.

(iii) Other types of duplication serv-
ices not mentioned above—actual cost.

(iv) Material provided to a private
contractor for copying shall be charged
to the requester at the actual cost
charged by the private contractor.

(2) Search services. The cost of search
time is calculated by multiplying the
number of quarter hours in excess of
two hours by the following rates for
the staff conducting the search:

(i) $7.00 per quarter hour for clerical
staff;

(ii) $10.00 per quarter hour for profes-
sional staff; and

(iii) $14.00 per quarter hour for mana-
gerial personnel.

(8) Only fees in excess of $10.00 will be
assessed. This means that the total cost
must be greater than $10.00, either for
the cost of the search (for time in ex-
cess of two hours), for the cost of dupli-
cation (for pages in excess of 100), or
for both costs combined.

(j) Searches for electronic records. The
Agency shall charge for actual direct
cost of the search, including computer
search time, runs, and the operator’s
salary. The fee for computer output
shall be actual direct costs. For re-
questers in the ‘‘all other” category,
when the cost of the search (including
the operator time and the cost of oper-
ating the computer to process a re-
quest) equals the equivalent dollar
amount of two hours of the salary of
the person performing the search (i.e.,

28 CFR Ch. VIl (7-1-23 Edition)

the operator), the charge for the com-
puter search will begin.

(k) Aggregating requests. When the
Agency reasonably believes that a re-
quester or group of requesters is at-
tempting to break a request down into
a series of requests for the purpose of
evading the assessment of fees, the
Agency shall aggregate any such re-
quests and charge accordingly.

(1) The agency shall not assess any
search fees (or in the case of an edu-
cational or noncommercial scientific
institution, or a representative of the
news media—duplication fees) under
this paragraph (1) if the agency has
failed to comply with any time limit
under 5 U.S.C. 552(a)(6) and §802.6(b)(1).

(1) If an agency has determined that
unusual circumstances apply (as the
term is defined in 5 U.S.C. 552(a)(6)(B))
and the agency provided a timely writ-
ten notice to the requester in accord-
ance with 5 U.S.C. 552(a)(6)(B), a failure
described in 5 U.S.C. 552(a)(6)(B) is ex-
cused for an additional 10 days. If the
agency fails to comply with the ex-
tended time limit, the agency may not
assess any search fees (or in the case of
a requester as described under this
paragraph (1)(1), duplication fees).

(2) If an agency has determined that
unusual circumstances apply and more
than 5,000 pages are necessary to re-
spond to the request, an agency may
charge search fees (or in the case of a
requester described under paragraph
(1)(1) of this section, duplication fees) if
the agency has provided a timely writ-
ten notice to the requester in accord-
ance with 5 U.S.C. 552(a)(6)(B) and the
agency has discussed with the re-
quester via written mail, electronic
mail, or telephone (or made not less
than 3 good-faith attempts to do so)
how the requester could effectively
limit the scope of the request in ac-
cordance with 5 U.S.C. 552(a)(6)(B)(ii).

(3) If a court has determined that ex-
ceptional circumstances exist (as that
term is defined in 5 U.S.C. 552(a)(6)(C)),
a failure described in 5 TU.S.C.
552(a)(6)(B) shall be excused for the
length of time provided by the court
order.
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Subpart C—Privacy Act

§802.11 Purpose and scope.

The regulations in this subpart apply
to all records which are contained in a
system of records maintained by the
Agency and which are retrieved by an
individual’s name or personal identi-
fier. This subpart implements the Pri-
vacy Act by establishing Agency policy
and procedures providing for the main-
tenance of and guaranteed access to
records. Under these procedures:

(a) You can ask us whether we main-
tain records about you or obtain access
to your records; and

(b) You may seek to have your record
corrected or amended if you believe
that your record is not accurate, time-
ly, complete, or relevant.

§802.12 Definitions.

As used in this subpart, the following
terms shall have the following mean-
ings:

(a) Agency has the meaning as defined
in 5 U.S.C. 552(e).

(b) Individual means a citizen of the
United States or an alien lawfully ad-
mitted for permanent residence.

(c) Maintain includes maintain, col-
lect, use, or disseminate.

(d) Record means any item, collec-
tion, or grouping of information about
an individual that is maintained by the
Agency. This includes, but is not lim-
ited to, the individual’s education, fi-
nancial transactions, medical history,
and criminal or employment history
and that contains the name, or an iden-
tifying number, symbol, or other iden-
tifying particular assigned to the indi-
vidual, such as a fingerprint or a pho-
tograph.

(e) System of records means a group of
any records under the control of the
Agency from which information is re-
trieved by the name of the individual
or by some identifying number, sym-
bol, or other identifying particular as-
signed to the individual.

(f) Statistical record means a record in
a system of records maintained for sta-
tistical research or reporting purposes
only and not used in whole or part in
making any determination about an
identifiable individual, except as pro-
vided by 13 U.S.C. 8.

§802.13

(g) Routine use means the disclosure
of a record that is compatible with the
purpose for which the record was col-
lected.

(h) Request for access means a request
made pursuant to 5 U.S.C. 552a(d)(1).

(i) Request for amendment means a re-
quest made pursuant to 5 TU.S.C.
5562a.(d)(2).

(3j) Request for accounting means a re-
quest made pursuant to 5 TU.S.C.
5562a(c)(3).

§802.13 Verifying your identity.

(a) Requests for your own records.
When you make a request for access to
records about yourself, you must verify
your identity. You must state your full
name, current address, and date and
place of birth. You must sign your re-
quest and your signature must either
be notarized or submitted by you under
28 U.S.C. 1746. In order to help the iden-
tification and location of requested
records, you may also, at your option,
include your social security number.

(b) Requests on behalf of another. In-
formation that concerns an individual
and that is contained in a system of
records maintained by the Agency
shall not be disclosed to any person, or
to another agency, except under the
provisions of the Privacy Act, 5 U.S.C.
562a, or the Freedom of Information
Act, 5 U.S.C. 552.

(c) Disclosure criteria. Staff may dis-
close information from an agency sys-
tem of records only if one or more of
the following criteria apply:

(1) With the written consent of the
individual to whom the record per-
tains.

(2) Pursuant to a specific exception
listed under the Privacy Act (b U.S.C.
562a(b)). For example, specific excep-
tions allow disclosure:

(i) To employees within the Agency
who have a need for the record in the
performance of their duties.

(ii) If disclosure is required under
FOIA when the public interest in dis-
closure of the information outweighs
the privacy interest involved.

(iii) For a routine use described in
the agency system of records as pub-
lished in the FEDERAL REGISTER.

(A) The published notices for these
systems describe the records contained
in each system and the routine uses for
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disclosing these records without first
obtaining the consent of the person to
whom the records pertain.

(B) CSOSA publishes notices of sys-
tem of records, including all pertinent
routine uses, in the FEDERAL REGISTER.

§802.14 Requests for access to records.

(a) Submission and processing proce-
dures. (1) Requests for any agency
record about yourself ordinarily will be
processed pursuant to the Privacy Act,
5 U.S.C. 552a. Such a request must be
made in writing and addressed to the
FOIA Officer, Office of the General
Counsel, Court Services and Offender
Supervision Agency, 633 Indiana Ave-
nue, NW., Washington, DC 20004. The
requester should clearly mark on the
face of the letter and the envelope
“Privacy Act Request.”

(2) Your request will be considered
received as of the date it is received by
the Office of the General Counsel. For
quickest possible handling, you should
mark both your request letter and the
envelope ‘“‘Privacy Act Request.”

(3) You must describe the records
that you seek in enough detail to en-
able Agency personnel to locate them
with a reasonable amount of effort.
Whenever possible, your request should
include specific information about each
record sought, such as the date, title or
name, author, recipient and subject
matter of the record. As a general rule,
the more specific you are about the
records or type of records that you
want, the more likely the Agency will
be able to locate the records in re-
sponse to your request. If a determina-
tion is made that your request does not
reasonably describe records, the Agen-
cy will tell you either what additional
information is needed or why your re-
quest is otherwise insufficient. You
will be given the opportunity to discuss
your request so that you may modify it
to meet the requirements of this sec-
tion.

(b) Release and review procedures.
Upon written request by an individual
to gain access to his or her records
which are not otherwise exempted,
CSOSA shall permit the individual and,
upon the individual’s request, a person
of his or her choosing to accompany
him or her, to review the record and
have a copy of all or any portion of the

28 CFR Ch. VIl (7-1-23 Edition)

record. If a document contains infor-
mation exempt from disclosure under
the Privacy Act, any reasonably seg-
regable portion of the record will be
provided to the requester after deletion
of the exempt portions.

(2) A requester will be notified of the
decision on the request in writing.

(3) Generally, all Privacy Act re-
quests will be processed in the approxi-
mate order of receipt, unless the re-
quester shows exceptional cir-
cumstances exist to justify an expe-
dited response (see §802.8).

§802.15 Denial of request.

(a) Denial in whole or in part. If it is
determined that the request for records
should be denied in whole or in part,
the requester shall be notified by mail.
The letter of notification shall:

(1) State the PA and FOIA exemp-
tions relied on in not granting the re-
quest;

(2) If technically feasible, indicate
the amount of information deleted at
the place in the record where such dele-
tion is made (unless providing such in-
dication would harm an interest pro-
tected by the exemption relied upon to
deny such material);

(3) Set forth the name and title or po-
sition of the responsible official;

(4) Advise the requester of the right
to an administrative appeal in accord-
ance with §802.16; and

(5) Specify the official or office to
which such appeal shall be submitted.

(b) No records found. If it is deter-
mined, after a thorough search for
records by the responsible official or
his delegate, that no records have been
found to exist, the responsible official
will so notify the requester in writing.
The letter of notification will advise
the requester of the right to adminis-
tratively appeal the determination
that no records exist (i.e., to challenge
the adequacy of the search for respon-
sive records) in accordance with
§802.16. The notification shall specify
the official or office to which the ap-
peal shall be submitted for review.

§802.16 Administrative appeal.

(a) A requester may appeal an Agen-
cy initial determination when:

(1) Access to records has been denied
in whole or in part; or
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(2) It has been determined that no re-
sponsive records exist.

(b) Appeals of initial determinations
must be made within 30 days of the re-
ceipt of the letter denying the request.
Both the envelope and the letter of ap-
peal should be sent to the Office of the
General Counsel, Court Services and
Offender Supervision Agency, 633 Indi-
ana Avenue, NW., Room 1220, Wash-
ington, DC 20004 and must be clearly
marked ‘“‘Privacy Act Appeal.”

(c) The General Counsel will make an
appeal determination within 30 days
(excluding Saturdays, Sundays, and
holidays) from the date of receipt of
the appeal. However, for a good reason,
this time limit may be extended. If,
after review, the General Counsel de-
termines that additional information
should be released, it will accompany
the appeal response. If, after review,
the General Counsel determines to up-
hold the initial review, we will inform
you of that decision.

§802.17 Documents from other agen-
cies.

(a)(1) Documents from or pertaining to
Federal agencies. When a request for
records includes a document from an-
other Federal agency, the document
will be referred to the originating Fed-
eral agency for a determination of its
releasability. The requester will be in-
formed of the referral. This is not a de-
nial of a Privacy Act request; thus no
appeal rights accrue to the requester.

(2) When a Privacy Act request is re-
ceived for a record created by the
Agency that includes information
originated by another Federal agency,
the record will be referred to the origi-
nating agency for review and rec-
ommendation on disclosure. The Agen-
cy will not release any such record
without prior consultation with the
originating agency.

(b) Documents from non-Federal agen-
cies. When a request for records in-
cludes a document from a non-Federal
agency, CSOSA staff must make a de-
termination of its releasability.

§802.18 Correction or amendment of
records.

This section applies to all records
kept by the Agency except for records
of earnings. If you believe your record

§802.19

is not accurate, relevant, timely, or
complete, you may request that your
record be corrected or amended. A re-
quest for correction or amendment
must identify the particular record in
question, state the correction or
amendment sought, and set forth the
justification for the correction. To
amend or correct your record, you
should write to the Office of the Gen-
eral Counsel identified in §802.14(a)(1).
You should submit any available evi-
dence to support your request. Both
the request and the envelope must be
clearly marked ‘‘Privacy Act Correc-
tion Request.” Your request should in-
dicate:

(a) The system of records from which
the record is retrieved;

(b) The particular record which you
want to correct or amend;

(c) Whether you want to add, delete
or substitute information in the
records; and

(d) Your reasons for believing that
your record should be corrected or
amended.

§802.19 Appeal of denial to correct or
amend.

(a) The system manager may grant
or deny requests for correction of agen-
cy records. One basis for denial may be
that the records are contained in an
agency system of records that has been
published in the FEDERAL REGISTER
and exempted from the Privacy Act
provisions allowing amendment and
correction.

(1) Any denial of a request for correc-
tion should contain a statement of the
reason for denial and notice to the re-
quester that the denial may be ap-
pealed to the General Counsel by filing
a written appeal.

(2) The appeal should be marked on
the face of the letter and the envelope,
“PRIVACY APPEAL—DENIAL OF
CORRECTION,” and be addressed to
the Office of the General Counsel, ad-
dress cited at §802.14(a)(1).

(3) The General Counsel will review
your request within 30 days from the
date of receipt. However, for a good
reason, this time limit may be ex-
tended. If, after review, the General
Counsel determines that the record
should be corrected, the record will be
corrected. If, after review, the General
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Counsel refuses to amend the record
exactly as you requested, we will in-
form you:

(i) That your request has been re-
fused and the reason;

(ii) That this refusal is the Agency’s
final decision;

(iii) That you have a right to seek
court review of this request to amend
the record; and

(iv) That you have a right to file a
statement of disagreement with the de-
cision. Your statement should include
the reason you disagree. We will make
your statement available to anyone to
whom the record is subsequently dis-
closed, together with a statement of
our reasons for refusing to amend the
record.

(b) Requests for correction of records
prepared by other federal agencies
shall be forwarded to that agency for
appropriate action and the requester
will be immediately notified of the re-
ferral in writing.

(c) When the request is for correction
of non-Federal records, the requester
will be advised to write to that non-
Federal entity.

§802.20 Accounting of disclosures.

(a) We will provide an accounting of
all disclosures of a record for five years
or until the record is destroyed, which-
ever is longer, except that no account-
ing will be provided to the record sub-
ject for disclosures made to law en-
forcement agencies and no accounting
will be made for:

(1) Disclosures made under the FOIA;

(2) Disclosures made within the agen-
cy; and

(3) Disclosures of your record made
with your written consent.

(b) The accounting will include:

(1) The date, nature, and purpose of
the disclosure; and

(2) The name and address of the per-
son or entity to whom the disclosure is
made.

(c) You may request access to an ac-
counting of disclosures of your record.
Your request should be in accordance
with the procedures in §802.14. You will
be granted access to an accounting of
the disclosures of your record in ac-
cordance with the procedures of this
part which govern access to the related

28 CFR Ch. VIl (7-1-23 Edition)

record, excepting disclosures made for
an authorized civil or criminal law en-
forcement agency as provided by sub-
section (c)(3) of the Privacy Act. You
will be required to provide reasonable
identification.

§802.21 Appeals.

You may appeal a denial of a request
for an accounting to the Office of the
General Counsel in the same manner as
a denial of a request for access to
records (See §802.16) and the same pro-
cedures will be followed.

§802.22 Fees.

The Agency shall charge fees under
the Privacy Act for duplication of
records only. These fees shall be at the
same rate the Agency charges for du-
plication fees under the Freedom of In-
formation Act (See §802.10(i)(1)).

§802.23 Use and disclosure of social
security numbers.

(a) In general. An individual shall not
be denied any right, benefit, or privi-
lege provided by law because of such
individual’s refusal to disclose his or
her social security number.

(b) Exceptions. The provisions of para-
graph (a) of this section do not apply
with respect to:

(1) Any disclosure which is required
by Federal statute, or

(2) The disclosure of a social security
number to any Federal, State, or local
agency maintaining a system of
records in existence and operating be-
fore January 1, 1975, if such disclosure
was required under statute or regula-
tion adopted prior to such date to
verify the identity of an individual.

(c) Requests for disclosure of social se-
curity number. If the Agency requests
an individual to disclose his or her so-
cial security account number, we shall
inform that individual whether:

(1) Disclosure is mandatory or vol-
untary.

(2) By what statutory or other au-
thority such number is solicited, and

(3) What uses will be made of it.
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Subpart D—Subpoenas or Other
Legal Demands for Testimony
or the Production or Disclo-
sure of Records or Other Infor-
mation

§802.24 Purpose and scope.

(a) These regulations state the proce-
dures which the Court Services and Of-
fender Supervision Agency (‘‘CSOSA”
or ‘“‘Agency’’) and the District of Co-
lumbia  Pretrial Services Agency
(“PSA” or ‘“‘Agency’) follow in re-
sponse to a demand from a Federal,
state, or local administrative body for
the production and disclosure of mate-
rial in connection with a proceeding to
which the Agency is not a party.

(b) These regulations do not apply to
congressional requests. Neither do
these regulations apply in the case of
an employee making an appearance
solely in his or her private capacity in
judicial or administrative proceedings
that do not relate to the Agency (such
as cases arising out of traffic accidents,
domestic relations, etc.).

(c) This part is not intended and does
not create and may not be relied upon
to create any right or benefit, sub-
stantive or procedural, enforceable at
law by a party against the United
States or specifically CSOSA or PSA.

§802.25 Definitions.

Demand means a request, order, or
subpoena for testimony or documents
to use in a legal proceeding.

Employee includes a person employed
in any capacity by CSOSA or PSA, cur-
rently or in the past; any person ap-
pointed by, or subject to the super-
vision, jurisdiction, or control of the
head of the Agency, or any Agency offi-
cial, currently or in the past. A person
who is subject to the Agency’s jurisdic-
tion or control includes any person
who hired as a contractor by the agen-
cy, any person performing services for
the agency under an agreement, and
any consultant, contractor, or subcon-
tractor of such person. A former em-
ployee is also considered an employee
only when the matter about which the
person would testify is one in which he
or she was personally involved while at
the Agency, or where the matter con-
cerns official information that the em-

§802.27

ployee acquired while working at the
Agency, such as sensitive or confiden-
tial agency information.

Legal Proceeding includes any pre-
trial, trial, and post-trial state of any
existing or reasonably anticipated judi-
cial or administrative action, hearing,
investigation, or similar proceeding be-
fore a court, commission, board, agen-
cy, or other tribunal, authority or enti-
ty, foreign or domestic. Legal pro-
ceeding also includes any deposition or
other pretrial proceeding, including a
formal or informal request for testi-
mony made by an attorney or other
person, or a request for documents
gathered or drafted by an employee.

§802.26 Receipt of demand.

If, in connection with a proceeding to
which the Agency is not a party, an
employee receives a demand from a
court or other authority for material
contained in the Agency’s files, any in-
formation relating to material con-
tained in the Agency’s files, or any in-
formation or material acquired by an
employee as a part of the performance
of that person’s official duties or be-
cause of that person’s official status,
the employee must:

(a) Immediately notify the Office of
the General Counsel and forward the
demand to the General Counsel if the
demand pertains to CSOSA; or

(b) Immediately notify the Deputy
Director of PSA and forward the de-
mand to the Deputy Director if the de-
mand pertains to PSA.

§802.27 Compliance/noncompliance.

The General Counsel is responsible
for determining if CSOSA should com-
ply or not comply with the demand,
and the Deputy Director of PSA is re-
sponsible for determining if PSA
should comply with the demand.

(a) An employee may not produce
any documents, or provide testimony
regarding any information relating to,
or based upon Agency documents, or
disclose any information or produce
materials acquired as part of the per-
formance of that employee’s official
duties, or because of that employee’s
official status without prior authoriza-
tion from the General Counsel or Dep-
uty Director. The reasons for this pol-
icy are as follows:
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(1) To conserve the time of the agen-
cy for conducting official business;

(2) To minimize the possibility of in-
volving the agency in controversial
issues that are not related to the agen-
cy’s mission;

(3) To prevent the possibility that
the public will misconstrue variances
between personal opinions of agency
employees and agency policies;

(4) To avoid spending the time and
money of the United States for private
purposes;

(5) To preserve the integrity of the
administrative process; and

(6) To protect confidential, sensitive
information and the deliberative proc-
ess of the agency.

(b) An attorney from the Office of the
General Counsel shall appear with any
CSOSA employee upon whom the de-
mand has been made (and with any
PSA employee if so requested by the
Deputy Director), and shall provide the
court or other authority with a copy of
the regulations contained in this part.
The attorney shall also inform the
court or authority that the demand has
been or is being referred for prompt
consideration by the General Counsel
or Deputy Director. The court or other
authority will be requested respect-
fully to stay the demand pending re-
ceipt of the requested instructions
from the General Counsel or Deputy
Director.

(c) If the court or other authority de-
clines to stay the effect of the demand
pending receipt of instructions from
the General Counsel or Deputy Direc-
tor, or if the court or other authority
rules that the demand must be com-
plied with irrespective of the instruc-
tions from the General Counsel or Dep-
uty Director not to produce the mate-
rial or disclose the information sought,
the employee upon whom the demand
was made shall respectfully decline to
produce the information under United
States ex rel. Touhy v. Ragen, 340 U.S.
462 (1951). In this case, the Supreme
Court held that a government em-
ployee could not be held in contempt
for following an agency regulation re-
quiring agency approval before pro-
ducing government information in re-
sponse to a court order.

(d) To achieve the purposes noted in
paragraphs (a)(1) through (6) of this

28 CFR Ch. VIl (7-1-23 Edition)

section, the agency will consider fac-
tors such as the following in deter-
mining whether a demand should be
complied with:

(1) The Privacy Act, 5 U.S.C. 522a;

(2) Department of Health and Human
Services statute and regulations con-
cerning drug and alcohol treatment
programs found at 42 U.S.C. 290dd and
42 CFR 2.1 et seq.;

(3) The Victims Rights Act, 42 U.S.C.
10606(b);

(4) D.C. statutes and regulations;

(5) Any other state or federal statute
or regulation;

(6) Whether disclosure is appropriate
under the rules of procedure governing
the case or matter in which the de-
mand arose;

(7) Whether disclosure is appropriate
under the relevant substantive law
concerning privilege;

(8) Whether disclosure would reveal a
confidential source or informant, un-
less the investigative agency and the
source or informant have no objection;
and

(9) Whether disclosure would reveal
investigatory records compiled for law
enforcement purposes, and would inter-
fere with enforcement proceedings or
disclose investigative techniques and
procedures the effectiveness of which
would thereby be impaired.

Subpart E—Exemption of Records
Systems Under the Privacy Act

§802.28 Exemption of the Court Serv-
ices and Offender Supervision
Agency System—limited access.

The Privacy Act permits specific sys-
tems of records to be exempt from
some of its requirements.

(a)(1) The following systems of
records are exempt from 5 TU.S.C.
552a(c)(3) and (4), (d), (e)(1)—(3), (H(G)-
(D), (5) and (8), (f) and (g):

(i) Background Investigation
(CSOSA-2).

(ii) Supervision Offender Case File
(CSOSA-9).

(iii) Pre-Sentence Investigations
(CSOSA-10).

(iv) Supervision & Management
Automated Record Tracking (SMART)
(CSOSA-11).

(v) Recidivism Tracking Database
(CSOSA-12).
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(vi) [Reserved]

(vil) Substance Abuse
Database (CSOSA-15).

(viii) Screener (CSOSA-16).

(ix) Sex Offender Registry (CSOSA-
18).

(2) Exemptions from the particular
subsections are justified for the fol-
lowing reasons:

(1) From subsection (c)(3) because of-
fenders will not be permitted to gain
access or to contest contents of these
record systems under the provisions of
subsection (d) of 5 U.S.C. 552a. Reveal-
ing disclosure accountings can com-
promise legitimate law enforcement
activities and CSOSA responsibilities.

(i1) From subsection (c)(4) because
exemption from provisions of sub-
section (d) will make notification of
formal disputes inapplicable.

(iii) From subsection (d), (e)@)(&)
through (e)(4)(I), (f) and (g) because ex-
emption from this subsection is essen-
tial to protect internal processes by
which CSOSA personnel are able to for-
mulate decisions and policies with re-
gard to offenders, to prevent disclosure
of information to offenders that would
jeopardize legitimate correctional in-
terests of rehabilitation, and to permit
receipt of relevant information from
other federal agencies, state and local
law enforcement agencies, and federal
and state probation and judicial of-
fices.

(iv) From subsection (e)(1) because
primary collection of information di-
rectly from offenders about criminal
history or criminal records is highly
impractical and inappropriate.

(A) It is not possible in all instances
to determine relevancy or necessity of
specific information in the early stages
of a criminal or other investigation.

(B) Relevance and necessity are ques-
tions of judgment and timing; what ap-
pears relevant and necessary when col-
lected ultimately may be deemed un-
necessary. It is only after the informa-
tion is assessed that its relevancy and
necessity in a specific investigative ac-
tivity can be established.

(C) In interviewing individuals or ob-
taining other forms of evidence or in-
formation during an investigation, in-
formation could be obtained, the na-
ture of which would leave in doubt its
relevancy and necessity. Such informa-

Treatment

§802.28

tion, however, could be relevant to an-
other investigation or to an investiga-
tive activity under the jurisdiction of
another agency.

(v) From subsection (e)(2) because
the nature of criminal and other inves-
tigative activities is such that vital in-
formation about an individual can only
be obtained from other persons who are
familiar with such individual and his/
her activities. In such investigations it
is not feasible to rely upon information
furnished by the individual concerning
his/her own activities.

(vi) From subsection (e)(3) because
disclosure would provide the subject
with substantial information which
could impede or compromise the inves-
tigation. The individual could seriously
interfere with investigative activities
and could take appropriate steps to
evade the investigation or flee a spe-
cific area.

(vil) From subsection (e)(8) because
the notice requirements of this provi-
sion could seriously interfere with a
law enforcement activity by alerting
the subject of a criminal or other in-
vestigation of existing investigative in-
terest.

(viii) Those sections would otherwise
require CSOSA to notify an individual
of investigatory materials contained in
a record pertaining to him/her, permit
access to such record, permit requests
for its correction (section b552a(d),
(©)4)(G), and (H)); make available to
him/her any required accounting of dis-
closures made of the record (section
5562a(c)(3)), publish the sources of
records in the system (section
552a(4)(1)); and screen records to insure
that there is maintained only such in-
formation about an individual as is rel-
evant to accomplish a required purpose
of the Agency (section 552(e)(1)). In ad-
dition, screening for relevancy to
Agency purposes, a correction or at-
tempted correction of such materials
could require excessive amounts of
time and effort on the part of all con-
cerned.

(b)(1) The following system of records
is exempt from 5 U.S.C. 552a(c)(3) and
@, (@, (e)1)-(e)3), (H(H), (5), (8) and
(8):

(i) Office of Professional Responsi-
bility Record (OPR) (CSOSA-1T).

(ii) [Reserved]
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(2) Exemptions from the particular
subsections are justified for the fol-
lowing reasons:

(1) From subsection (c)(3) because re-
lease of disclosure accounting could
alert the subject of an investigation of
an actual or potential criminal, civil,
or regulatory violation to the existence
of the investigation and the fact that
they are subjects of the investigation,
and reveal investigative interest by not
only the OPR but also by the recipient
agency. Since release of such informa-
tion to the subjects of an investigation
would provide them with significant in-
formation concerning the nature of the
investigation, release could result in
activities that would impede or com-
promise law enforcement such as: the
destruction of documentary evidence;
improper influencing of witnesses;
endangerment of the physical safety of
confidential sources, witnesses, and
law enforcement personnel; fabrication
of testimony; and flight of the subject
from the area. In addition, release of
disclosure accounting could result in
the release of properly classified infor-
mation which could compromise the
national defense or disrupt foreign pol-
icy.

(i1) From subsection (c)(4) because
this system is exempt from the access
provisions of subsection (d) pursuant to
subsections (j) and (k) of the Privacy
Act.

(iii) From the access and amendment
provisions of subsection (d) because ac-
cess to the records contained in this
system of records could provide the
subject of an investigation with infor-
mation concerning law enforcement ac-
tivities such as that relating to an ac-
tual or potential criminal, civil or reg-
ulatory violation; the existence of an
investigation; the nature and scope of
the information and evidence obtained
as to his activities; the identity of con-
fidential sources, witnesses, and law
enforcement personnel; and informa-
tion that may enable the subject to
avoid detection or apprehension. Such
disclosure would present a serious im-
pediment to effective law enforcement
where they prevent the successful com-
pletion of the investigation; endanger
the physical safety of confidential
sources, witnesses, and law enforce-
ment personnel; and/or lead to the im-
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proper influencing of witnesses, the de-
struction of evidence, or the fabrica-
tion of testimony. In addition, grant-
ing access to such information could
disclose security-sensitive or confiden-
tial business information or informa-
tion that would constitute an unwar-
ranted invasion of the personal privacy
of third parties. Amendment of the
records would interfere with ongoing
investigations and law enforcement ac-
tivities and impose an impossible ad-
ministrative burden by requiring inves-
tigations to be continuously reinves-
tigated.

(iv) From subsection (e)(1) because
the application of this provision could
impair investigations and interfere
with the law enforcement responsibil-
ities of the OPR for the following rea-
sons:

(A) It is not possible to detect rel-
evance or necessity of specific informa-
tion in the early stages of a civil,
criminal or other law enforcement in-
vestigation, case, or matter, including
investigations in which use is made of
properly classified information. Rel-
evance and necessity are questions of
judgment and timing, and it is only
after the information is evaluated that
the relevance and necessity of such in-
formation can be established.

(B) During the course of any inves-
tigation, the OPR may obtain informa-
tion concerning actual or potential vio-
lations of laws other than those within
the scope of its jurisdiction. In the in-
terest of effective law enforcement, the
OPR should retain this information as
it may aid in establishing patterns of
criminal activity, and can provide val-
uable leads for Federal and other law
enforcement agencies.

(C) In interviewing individuals or ob-
taining other forms of evidence during
an investigation, information may be
supplied to an investigator which re-
lates to matters incidental to the pri-
mary purpose of the investigation but
which may relate also to matters under
the investigative jurisdiction of an-
other agency. Such information cannot
readily be segregated.

(v) From subsection (e)(2) because, in
some instances, the application of this
provision would present a serious im-
pediment to law enforcement for the
following reasons:
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(A) The subject of an investigation
would be placed on notice as to the ex-
istence of an investigation and would
therefore be able to avoid detection or
apprehension, to improperly influence
witnesses, to destroy evidence, or to
fabricate testimony.

(B) In certain circumstances the sub-
ject of an investigation cannot be re-
quired to provide information to inves-
tigators, and information relating to a
subject’s illegal acts, violations of
rules of conduct, or any other mis-
conduct must be obtained from other
sources.

(C) In any investigation it is nec-
essary to obtain evidence from a vari-
ety of sources other than the subject of
the investigation in order to verify the
evidence necessary for successful liti-
gation.

(vi) From subsection (e)(3) because
the application of this provision would
provide the subject of an investigation
with substantial information which
could impede or compromise the inves-
tigation. Providing such notice to a
subject of an investigation could inter-
fere with an undercover investigation
by revealing its existence, and could
endanger the physical safety of con-
fidential sources, witnesses, and inves-
tigators by revealing their identities.

(vii) From subsection (e)(5) because
the application of this provision would
prevent the collection of any data not
shown to be accurate, relevant, timely,
and complete at the moment it is col-
lected. In the collection of information
for law enforcement purposes, it is im-
possible to determine in advance what
information is accurate, relevant,
timely, and complete. Material which
may seem unrelated, irrelevant, or in-
complete when collected may take on
added meaning or significance as an in-
vestigation progresses. The restrictions
of this provision could interfere with
the preparation of a complete inves-
tigation report, and thereby impede ef-
fective law enforcement.

(viii) From subsection (e)(8) because
the application of this provision could
prematurely reveal an ongoing crimi-
nal investigation to the subject of the
investigation, and could reveal inves-
tigation techniques, procedures, and/or
evidence.

§802.29

(ix) From subsection (g) to the extent
that this system is exempt from the ac-
cess and amendment provisions of sub-
section (d) pursuant to subsections
(H(2), (k)A), and (k)(2) of the Privacy
Act.

§802.29 Exemption of the
Services Agency System.

Pretrial

The Privacy Act permits specific sys-
tems of records to be exempt from
some of its requirements.

(a)(1) The following systems of
records are exempt from 5 TU.S.C.
5562a(c)(3) and (4), (d), (&)()—(3), (D(G)-
(D, (5) and (8), () and (g):

(i) Automated Bail Agency Database
(ABADABA) (CSOSA/PSA-1).

(ii) Drug Test Management System
(DTMS) (CSOSA/PSA-2).

(iii) Interview and Treatment Files
(CSOSA/PSA-3).

(iv) Pretrial Realtime Information
Systems Manager (PRISM) (CSOSA/
PSA-6).

(2) Exemptions from the particular
subsections are justified for the fol-
lowing reasons:

(i) From subsection (c¢)(3) because de-
fendants/offenders will not be per-
mitted to gain access or to contest con-
tents of these record systems under the
provisions of subsection (d) of 5 U.S.C.
5562a. Revealing disclosure accountings
can compromise legitimate law en-
forcement activities and CSOSA/PSA
responsibilities.

(i1) From subsection (c)(4) because
exemption from provisions of sub-
section (d) will make notification of
formal disputes inapplicable.

(iii) From subsection (d), (e)(4)(&)
through (e)(4)(I), (f) and (g) because ex-
emption from this subsection is essen-
tial to protect internal processes by
which CSOSA/PSA personnel are able
to formulate decisions and policies
with regard to defendants/offenders, to
prevent disclosure of information to
defendants/offenders that would jeop-
ardize legitimate correctional interests
of rehabilitation, and to permit receipt
of relevant information from other fed-
eral agencies, state and local law en-
forcement agencies, and federal and
state probation and judicial offices.

(iv) From subsection (e)(1) because
primary collection of information di-
rectly from defendants/offenders about
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criminal history or criminal records is
highly impractical and inappropriate.

(A) It is not possible in all instances
to determine relevancy or necessity of
specific information in the early stages
of a criminal or other investigation.

(B) Relevancy and necessity are ques-
tions of judgment and timing; what ap-
pears relevant and necessary when col-
lected ultimately may be deemed un-
necessary. It is only after the informa-
tion is assessed that its relevancy and
necessity in a specific investigative ac-
tivity can be established.

(C) In interviewing individuals or ob-
taining other forms of evidence or in-
formation during an investigation, in-
formation could be obtained, the na-
ture of which would leave in doubt its
relevancy and necessity. Such informa-
tion, however, could be relevant to an-
other investigation or to an investiga-
tive activity under the jurisdiction of
another agency.

(v) From subsection (e)(2) because
the nature of criminal and other inves-
tigative activities is such that vital in-
formation about an individual can only
be obtained from other persons who are
familiar with such individual and his/
her activities. In such investigations it
is not feasible to rely upon information
furnished by the individual concerning
his/her own activities.

(vi) From subsection (e)(3) because
disclosure would provide the subject
with substantial information which
could impede or compromise the inves-
tigation. The individual could seriously
interfere with investigative activities
and could take appropriate steps to
evade the investigation or flee a spe-
cific area.

(vii) From subsection (e)(8) because
the notice requirements of this provi-
sion could seriously interfere with a
law enforcement activity by alerting
the subject of a criminal or other in-
vestigation of existing investigative in-
terest.

(viii) Those sections would otherwise
require CSOSA to notify an individual
of investigatory materials contained in
a record pertaining to him/her, permit

28 CFR Ch. VIl (7-1-23 Edition)

access to such record, permit requests
for its correction (section 552a(d),
(e)4)(G), and (H)); make available to
him/her any required accounting of dis-
closures made of the record (section
bb2a(c)(3)), publish the sources of
records in the system (section
5562a(4)(1)); and screen records to insure
that there is maintained only such in-
formation about an individual as is rel-
evant to accomplish a required purpose
of the Agency (section 552(e)(1)). In ad-
dition, screening for relevancy to
Agency purposes, a correction or at-
tempted correction of such materials
could require excessive amounts of
time and effort on the part of all con-
cerned.
(b) [Reserved]

PART 803—AGENCY SEAL

Sec.

803.1 Description.

803.2 Authority to affix seal.
803.3 Use of the seal.

AUTHORITY: 5 U.S.C. 301, Pub L. 105-33, 111
Stat. 251, 712, D.C. Code 24-133.

SOURCE: 69 FR 21059, Apr. 20, 2004, unless
otherwise noted.

§803.1 Description.

(a) The Agency seal of the Court
Services and Offender Supervision
Agency for the District of Columbia
(CSOSA or Agency) is described as fol-
lows: General George Washington’s
coat of arms in red and white bounded
by an outline of the District of Colum-
bia and superimposed upon a blue field
together with the dome of the United
States Capitol building in gold; encir-
cled by a banner with the words ‘“‘Com-
munity, Accountability, and Justice”
and gold laurel branches, with gold
edges bearing the inscription ‘“‘COURT
SERVICES AND OFFENDER SUPER-
VISION AGENCY” above three stars at
either side of the words ‘“‘DISTRICT OF
COLUMBIA” in smaller letters in the
base; letters and stars in gold. A repro-
duction of the Agency seal in black and
white appears as follows.
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