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including managers, often are not knowl-
edgeable on how to properly communicate
with individuals who are deaf, hard of hear-
ing, blind, or have low vision. A State gov-
ernment also pointed out that in Camarillo v.
Carrols Corp., 518 F.3d 1563, 157 (2d Cir. 2008)
(per curiam), the Second Circuit held that a
public accommodation’s failure to provide
employee training on effective communica-
tion with individuals with disabilities can
constitute a violation of title III, specifically
42 U.S.C. 12182(b)(2)(A)(ii).

The final rule retains the operational re-
quirements proposed in the NPRM in renum-
bered §36.303(2)(9) and adds the requirement
that if a movie theater is relying on open
movie captioning to meet the requirements
of paragraph (g)(3), it must also ensure that
there is an employee available at the theater
who knows how to turn on the captions. The
Department declines to add a specific re-
quirement that all personnel be trained, as it
believes that it is sufficient if a movie the-
ater has at least one knowledgeable em-
ployee on location at all times to ensure
that the service is available and provided
without interruption. While the Department
agrees that it would be a good idea for movie
theaters to implement reasonable staff
training programs and periodic refresher
courses, the Department declines to take
these recommendations and has not included
in the final rule specific logistical require-
ments concerning movie theater staff train-
ing.

The Department has decided to retain in
the final rule the language in proposed
§36.303(g)(6)(iii) requiring movie theater staff
to effectively communicate with individuals
who are deaf or hard of hearing, or blind or
have low vision, regarding the uses of, and
potential problems with, the captioning and
audio description devices. The Department
notes, however, that communicating effec-
tively with patrons about the availability of
captioning at a movie theater would not re-
quire a movie theater to hire a sign language
interpreter. Communication with a person
who is deaf or hard of hearing about the
availability of these services or how to use
the equipment involves a short and rel-
atively simple exchange and therefore can
easily be provided through signage, instruc-
tional guides, or written notes.

Final §36.303(2)(9) requires that whenever a
public accommodation provides captioning
and audio description in a movie theater au-
ditorium exhibiting digital movies on or
after January 17, 2017, at least one theater
employee must be available to assist patrons
seeking or using the captioning or audio de-
scription equipment. The employee must be
able to quickly locate and activate the nec-
essary equipment; operate and address prob-
lems with the equipment prior to and during
the movie; turn on the open movie captions
if the movie theater is relying on open movie
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captions to meet its effective communica-
tion requirements; and communicate effec-
tively with individuals with disabilities
about how to use, operate, and resolve prob-
lems with the equipment.

This provision applies to movie theaters
once they provide captioning and audio de-
scription for digital movies on or after the
effective date of the rule, January 17, 2017.
Thus, movie theaters that already show dig-
ital movies with closed movie captions and
audio description must comply with this pro-
vision as soon as the rule takes effect.

SECTION 36.303(G)(10)

Section 36.303(g)(10) in the final rule pro-
vides that ‘“‘[t]his section does not require
the use of open movie captioning as a means
of compliance with paragraph (g), even if
providing closed movie captioning for digital
movies would be an undue burden.” The
NPRM proposed similar language at
§36.303(2)(2)(ii). See discussion of comments
on final §36.303(g)(6), supra.
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§37.1

SOURCE: Order No. 1899-94, 59 FR 39904,
39908, Aug. 4, 1994, unless otherwise noted.

§37.1 Purpose and application.

(a) This part establishes the proce-
dures to be followed by the Federal
agencies responsible for processing and
resolving complaints or charges of em-
ployment discrimination filed against
recipients of Federal financial assist-
ance when jurisdiction exists under
both section 504 and title 1.

(b) This part also repeats the provi-
sions established by 28 CFR 35.171 for
determining which Federal agency
shall process and resolve complaints or
charges of employment discrimination:

(1) That fall within the overlapping
jurisdiction of titles I and II (but are
not covered by section 504); and

(2) That are covered by title II, but
not title I (whether or not they are
also covered by section 504).

(c) This part also describes the proce-
dures to be followed when a complaint
or charge arising solely under section
504 or title I is filed with a section 504
agency or the EEOC.

(d) This part does not apply to com-
plaints or charges against Federal con-
tractors under section 503 of the Reha-
bilitation Act.

(e) This part does not create rights in
any person or confer agency jurisdic-
tion not created or conferred by the
ADA or section 504 over any complaint
or charge.

§37.2 Definitions.

As used in this part, the term:

Americans with Disabilities Act of 1990
or ADA means the Americans with Dis-
abilities Act of 1990 (Pub. L. 101-336, 104
Stat. 327, 42 U.S.C. 12101-12213 and 47
U.S.C. 225 and 611).

Assistant Attorney General refers to
the Assistant Attorney General, Civil
Rights Division, United States Depart-
ment of Justice, or his or her designee.

Chairman of the Equal Employment Op-
portunity Commission refers to the
Chairman of the United States Equal
Employment Opportunity Commission,
or his or her designee.

Civil Rights Division means the Civil
Rights Division of the United States
Department of Justice.

Designated agency means any one of
the eight agencies designated under
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§35.190 of 28 CFR part 35 (the Depart-
ment’s title II regulation) to imple-
ment and enforce title II of the ADA
with respect to the functional areas
within their jurisdiction.

Dual-filed complaint or charge means a
complaint or charge of employment
discrimination that:

(1) Arises under both section 504 and
title I;

(2) Has been filed with both a section
504 agency that has jurisdiction under
section 504 and with the EEOC, which
has jurisdiction under title I; and

(3) Alleges the same facts and raises
the same issues in both filings.

Due weight shall mean, with respect
to the weight a section 504 agency or
the EEOC shall give to the other agen-
cy’s findings and conclusions, such full
and careful consideration as is appro-
priate, taking into account such fac-
tors as:

(1) The extent to which the under-
lying investigation is complete and the
evidence is supportive of the findings
and conclusions;

(2) The nature and results of any sub-
sequent proceedings;

(3) The extent to which the findings,
conclusions and any actions taken:

(i) Under title I are consistent with
the effective enforcement of section
504; or

(ii) Under section 504 are consistent
with the effective enforcement of title
I; and

(4) The section 504 agency’s respon-
sibilities under section 504 or the
EEOC’s responsibilities under title I.

Equal Employment Opportunity Com-
mission or EEOC refers to the United
States Equal Employment Opportunity
Commission, and, when appropriate, to
any of its headquarters, district, area,
local, or field offices.

Federal financial assistance shall have
the meaning, with respect to each sec-
tion 504 agency, as defined in such
agency’s regulations implementing sec-
tion 504 for Federally- assisted pro-
grams.

Program or activity shall have the
meaning defined in the Rehabilitation
Act of 1973 (Pub. L. 93-112, 87 Stat. 394,
29 U.S.C. 794), as amended.

Public entity means:

(1) Any State or local government;
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(2) Any department, agency, special
purpose district, or other instrumen-
tality of a State or States or local gov-
ernment; and

(3) The National Railroad Passenger
Corporation, and any commuter au-
thority (as defined in section 103(8) of
the Rail Passenger Service Act, 45
U.S.C. 502(8)).

Recipient means any State, political
subdivision of any State, or instrumen-
tality of any State or political subdivi-
sion, any public or private agency, in-
stitution, organization, or other enti-
ty, or any individual, in any State, to
whom Federal financial assistance is
extended, directly or through another
recipient, for any program, including
any successor, assignee, or transferee
thereof, but such term does not include
any ultimate beneficiary under such
program.

Section 504 means section 504 of the
Rehabilitation Act of 1973 (Pub. L. 93-
112, 87 Stat. 394, 29 U.S.C. 794), as
amended.

Section 504 agency means any Federal
department or agency that extends
Federal financial assistance to pro-
grams or activities of recipients.

Title I means title I of the ADA.

Title I1I means subtitle A of title II of
the ADA.

§37.3 Exchange of information.

The EEOC, section 504 agencies, and
designated agencies shall share any in-
formation relating to the employment
policies and practices of a respondent
that may assist each agency in car-
rying out its responsibilities, to the ex-
tent permissible by law. Such informa-
tion shall include, but is not limited
to, complaints, charges, investigative
files, compliance review reports and
files, affirmative action programs, and
annual employment reports.

§37.4 Confidentiality.

(a) When a section 504 agency or a
designated agency receives information
obtained by the EEOC, such agency
shall observe the confidentiality re-
quirements of section 706(b) and sec-
tion 709(e) of the Civil Rights Act of
1964, as amended (42 U.S.C. 2000e-5(b)
and 2000e-8(e)), as incorporated by sec-
tion 107(a) of the ADA, to the same ex-
tent as these provisions would bind the

§37.6

EEOC, except when the agency receives
the same information from a source
independent of the EEOC. Agency ques-
tions concerning the confidentiality re-
quirements of title I shall be directed
to the Associate Legal Counsel for
Legal Services, Office of Legal Counsel,
the EEOC.

(b) When the EEOC receives informa-
tion from a section 504 or a designated
agency, the EEOC shall observe any
confidentiality requirements applica-
ble to that information.

§37.5 Date of receipt.

A complaint or charge of employ-
ment discrimination is deemed to be
filed, for purposes of determining time-
liness, on the date the complaint or
charge is first received by a Federal
agency with section 504 or ADA juris-
diction, regardless of whether it is sub-
sequently transferred to another agen-
cy for processing.

§37.6 Processing of complaints of em-
ployment discrimination filed with
an agency other than the EEOC.

(a) Agency determination of jurisdic-
tion. Upon receipt of a complaint of
employment discrimination, an agency
other than the EEOC shall:

(1) Determine whether it has jurisdic-
tion over the complaint under section
504 or under title II of the ADA; and

(2) Determine whether the EEOC may
have jurisdiction over the complaint
under title I of the ADA.

(b) Referral to the Civil Rights Division.
If the agency determines that it does
not have jurisdiction under section 504
or title II, and determines that the
EEOC does not have jurisdiction under
title I, the agency shall promptly refer
the complaint to the Civil Rights Divi-
sion. The Civil Rights Division shall
determine if another Federal agency
may have jurisdiction over the com-
plaint under section 504 or title II, and,
if so, shall promptly refer the com-
plaint to a section 504 or a designated
agency with jurisdiction over the com-
plaint.

(c) Referral to the EEOC—(1) Referral
by an agency without jurisdiction. If an
agency determines that it does not
have jurisdiction over a complaint of
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employment discrimination under ei-
ther section 504 or title II and deter-
mines that the EEOC may have juris-
diction under title I, the agency shall
promptly refer the complaint to the
EEOC for investigation and processing
under title I of the ADA.

(2) Referral by a section 504 agency. (i)
A section 504 agency that otherwise has
jurisdiction over a complaint of em-
ployment discrimination under section
504 shall promptly refer to the EEOC,
for investigation and processing under
title I of the ADA, any complaint of
employment discrimination that solely
alleges discrimination against an indi-
vidual (and that does not allege dis-
crimination in both employment and in
other practices or services of the re-
spondent or a pattern or practice of
employment discrimination), unless:

(A) The section 504 agency deter-
mines that the EEOC does not have ju-
risdiction over the complaint under
title I; or

(B) The EEOC has jurisdiction over
the complaint under title I, but the
complainant, either independently, or
following receipt of the notification
letter required to be sent to the com-
plainant pursuant to paragraph
(c)(2)(ii) of this section, specifically re-
quests that the complaint be inves-
tigated by the section 504 agency.

(ii) Prior to referring an individual
complaint of employment discrimina-
tion to the EEOC pursuant to para-
graph (c¢)(2)(i) of this section (but not
prior to making such a referral pursu-
ant to paragraph (c)(1) of this section),
a section 504 agency that otherwise has
jurisdiction over the complaint shall
promptly notify the complainant, in
writing, of its intention to make such
a referral. The notice letter shall:

(A) Inform the complainant that, un-
less the agency receives a written re-
quest from the complainant within
twenty days of the date of the notice
letter requesting that the agency re-
tain the complaint for investigation,
the agency will forward the complaint
to the EEOC for investigation and
processing; and

(B) Describe the basic procedural dif-
ferences between an investigation
under section 504 and an investigation
under title I, and inform the complain-
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ant of the potential for differing rem-
edies under each statute.

(3) Referral by a designated agency. A
designated agency that does not have
section 504 jurisdiction over a com-
plaint of employment discrimination
and that has determined that the
EEOC may have jurisdiction over the
complaint under title I shall promptly
refer the complaint to the EEOC.

(4) Processing of complaints referred to
the EEOC. (i) A complaint referred to
the EEOC in accordance with this sec-
tion by an agency with jurisdiction
over the complaint under section 504
shall be deemed to be a dual-filed com-
plaint under section 504 and title I.
When a section 504 agency with juris-
diction over a complaint refers the
complaint to the EEOC, the section 504
agency shall defer its processing of the
complaint pursuant to §—.10, pending
resolution by the EEOC.

(ii) A complaint referred to the EEOC
by an agency that has jurisdiction over
the complaint solely under title II (and
not under section 504) will be treated as
a complaint filed under title I only.

(iii) Any complaint referred to the
EEOC pursuant to this section shall be
processed by the EEOC under its title I
procedures.

(d) Retention by the agency for inves-
tigation—(1) Retention by a section 504
agency. A section 504 agency shall re-
tain a complaint for investigation
when the agency determines that it has
jurisdiction over the complaint under
section 504, and one or more of the fol-
lowing conditions are met:

(i) The EEOC does not have jurisdic-
tion over the complaint under title I;
or

(ii) The EEOC has jurisdiction over
the complaint, but the complainant
elects to have the section 504 agency
process the complaint and the section
504 agency receives a written request
from the complainant for section 504
agency processing within twenty days
of the date of the notice letter required
to be sent pursuant to paragraph
(c)(2)(ii) of this section; or

(iii) The complaint alleges discrimi-
nation in both employment and in
other practices or services of the re-
spondent that are covered by section
504; or
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(iv) The complaint alleges a pattern
or practice of employment discrimina-
tion.

(2) Retention by a designated agency. A
designated agency that does not have
jurisdiction over the complaint under
section 504 shall retain a complaint for
investigation when the agency deter-
mines that it has jurisdiction over the
complaint under title II of the ADA
and that the EEOC does not have juris-
diction over the complaint under title
I.

(38) Processing of complaints retained by
an agency. Any complaint retained for
investigation and processing by an
agency pursuant to paragraphs (d)(1)
and (d)(2) of this section will be inves-
tigated and processed under section
504, title II, or both, as applicable, and
will not be considered to be dual filed
under title I.

§37.7 Processing of charges of employ-
ment discrimination filed with the
EEOC.

(a) EEOC determination of jurisdiction.
Upon receipt of a charge of employ-
ment discrimination, the EEOC shall:

(1) Determine whether it has jurisdic-
tion over the charge under title I of the
ADA. If it has jurisdiction, except as
provided in paragraph (b)(2) of this sec-
tion, the EEOC shall process the charge
pursuant to title I procedures.

(2) If the EEOC determines that it
does not have jurisdiction under title I,
the EEOC shall promptly refer the
charge to the Civil Rights Division.
The Civil Rights Division shall deter-
mine if a Federal agency may have ju-
risdiction over the charge under sec-
tion 504 or title II, and, if so, shall refer
the charge to a section 504 agency or to
a designated agency with jurisdiction
over the complaint.

(b) Retention by the EEOC for inves-
tigation. (1) The EEOC shall retain a
charge for investigation when it deter-
mines that it has jurisdiction over the
charge under title 1.

(2) Referral to an agency. Any charge
retained by the EEOC for investigation
and processing will be investigated and
processed under title I only, and will
not be deemed dual filed under section
504, except that ADA cause charges (as
defined in 29 CFR 1601.21) that also fall
within the jurisdiction of a section 504

§37.8

agency and that the EEOC (or the Civil
Rights Division, if such a charge is
against a government, governmental
agency, or political subdivision) has
declined to litigate shall be referred to
the appropriate section 504 agency for
review of the file and any administra-
tive or other action deemed appro-
priate under section 504. Such charges
shall be deemed complaints, dual filed
under section 504, solely for the pur-
poses of the agency review and action
described in this paragraph. The date
of such dual filing shall be deemed to
be the date the complaint was received
by the EEOC.

§37.8 Processing of complaints or
charges of employment discrimina-
tion filed with both the EEOC and a
section 504 agency.

(a) Procedures for handling dual-filed
complaints or charges. As between the
EEOC and a section 504 agency, except
as provided in paragraph (e) of this sec-
tion, a complaint or charge of employ-
ment discrimination that is dual filed
with both the EEOC and a section 504
agency shall be processed as follows:

(1) EEOC processing. The EEOC shall
investigate and process the charge
when the EEOC determines that it has
jurisdiction over the charge under title
I and the charge solely alleges employ-
ment discrimination against an indi-
vidual, unless the charging party elects
to have the section 504 agency process
the charge and the section 504 agency
receives a written request from the
complainant for section 504 agency
processing within twenty days of the
date of the notice letter required to be
sent pursuant to §37.6(c)(2)(ii).

(2) Section 504 agency processing. A
section 504 agency shall investigate
and process the complaint when the
agency determines that it has jurisdic-
tion over the complaint under section
504, and:

(i) The complaint alleges discrimina-
tion in both employment and in other
practices or services of the respondent;
or

(ii) The complaint alleges a pattern
or practice of discrimination in em-
ployment; or

(iii) In the case of a complaint solely
alleging employment discrimination
against an individual, the complainant
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elects to have a section 504 agency
process the complaint and the section
504 agency receives a written request
from the complainant for section 504
agency processing within twenty days
of the date of the notice letter required
to be sent pursuant to §37.6(c)(2)(ii).

(b) Referral to the Civil Rights Division.
If the EEOC determines that it does
not have jurisdiction under title I, and
the section 504 agency determines that
it does not have jurisdiction under sec-
tion 504 or title II, the complaint or
charge shall be promptly referred to
the Civil Rights Division. The Civil
Rights Division shall determine if an-
other Federal agency may have juris-
diction over the complaint under sec-
tion 504 or title II, and, if so, shall
promptly refer the complaint to a sec-
tion 504 or a designated agency with ju-
risdiction over the complaint.

(c) Procedures for determining whether
a complaint or charge has been dual filed.
The EEOC and each agency with juris-
diction to investigate and process com-
plaints of employment discrimination
under section 504 shall jointly develop
procedures for determining whether
complaints or charges of discrimina-
tion have been dual filed with the
EEOC and with one or more other
agencies.

(d) Notification of deferral. The agency
required to process a dual-filed com-
plaint or charge under this section
shall notify the complainant or charg-
ing party and the respondent that the
complaint or charge was dual filed with
one or more other agencies and that
such other agencies have agreed to
defer processing and will take no fur-
ther action except as provided in §37.10
or §37.11, as applicable.

(e) Exceptions. When special cir-
cumstances make deferral as provided
in this section inappropriate, the
EEOC, and an agency with investiga-
tive authority under section 504, may
jointly determine to reallocate inves-
tigative responsibilities. Special cir-
cumstances include, but are not lim-
ited to, cases in which the EEOC has
already commenced its investigation
at the time that the agency discovers
that the complaint or charge is a dual-
filed complaint or charge in which the
complainant has elected section 504
processing, alleged discrimination in
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both employment and in other prac-
tices or services of the respondent, or
alleged a pattern or practice of em-
ployment discrimination.

§37.9 Processing of complaints or
charges of employment discrimina-
tion filed with a designated agency
and either a section 504 agency, the
EEOC, or both.

(a) Designated agency processing. A
designated agency shall investigate
and process a complaint that has been
filed with it and with the EEOC, a sec-
tion 504 agency, or both, when either of
the following conditions is met:

(1) The designated agency determines
that it has jurisdiction over the com-
plaint under title II and that neither
the EEOC nor a section 504 agency
(other than the designated agency, if
the designated agency is also a section
504 agency) has jurisdiction over the
complaint; or

(2) The designated agency determines
that it has jurisdiction over the com-
plaint under section 504 and the com-
plaint meets the requirements for proc-
essing by a section 504 agency set forth
in §37.8(a)(2).

(b) Referral by a designated agency. A
designated agency that has jurisdiction
over a complaint solely under title II
(and not under section 504) shall for-
ward a complaint that has been filed
with it and with the EEOC, a section
504 agency, or both, to either the EEOC
or to a section 504 agency, as follows:

(1) If the designated agency deter-
mines that the EEOC is the sole agen-
cy, other than the designated agency,
with jurisdiction over the complaint,
the designated agency shall forward
the complaint to the EEOC for proc-
essing under title I; or

(2) If the designated agency deter-
mines that the section 504 agency is
the sole agency, other than the des-
ignated agency, with jurisdiction over
the complaint, the designated agency
shall forward the complaint to the sec-
tion 504 agency for processing under
section 504; or

(3) If the designated agency deter-
mines that both the EEOC and a sec-
tion 504 agency have jurisdiction over
the complaint, the designated agency
shall forward the complaint to the
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EEOC if it determines that the com-
plaint solely alleges employment dis-
crimination against an individual, or it
shall forward the complaint to the sec-
tion 504 agency if it determines that
the complaint meets the requirements
for processing by a section 504 agency
set out in §37.8(a)(2)(i) or (a)(2)(ii).

§37.10 Section 504 agency review of
deferred complaints.

(a) Deferral by the section 504 agency.
When a section 504 agency refers a
complaint to the EEOC pursuant to
§37.6(c)(2) or when it is determined
that, as between the EEOC and a sec-
tion 504 agency, the EEOC is the agen-
cy that shall process a dual-filed com-
plaint or charge under §37.8(a)(1) or
§37.8(e), the section 504 agency shall
defer further action until:

(1) The EEOC issues a no cause find-
ing and a notice of right-to-sue pursu-
ant to 29 CFR 1601.19; or

(2) The EEOC enters into a concilia-
tion agreement; or

(3) The EEOC issues a cause finding
and a notice of failure of conciliation
pursuant to 29 CFR 1601.21, and:

(i) If the recipient is not a govern-
ment, governmental agency, or polit-
ical subdivision, the EEOC completes
enforcement proceedings or issues a no-
tice of right-to-sue in accordance with
29 CFR 1601.28; or

(ii) If the recipient is a government,
governmental agency, or political sub-
division, the EEOC refers the charge to
the Civil Rights Division in accordance
with 29 CFR 1601.29, and the Civil
Rights Division completes enforcement
proceedings or issues a notice of right-
to-sue in accordance with 29 CFR
1601.28(d); or

(4) The EEOC or, when a case has
been referred pursuant to 29 CFR
1601.29, the Civil Rights Division, oth-
erwise resolves the charge.

(b) Notification of the deferring agency.
The EEOC or the Civil Rights Division,
as appropriate, shall notify the agency
that has deferred processing of the
charge upon resolution of any dual-
filed complaint or charge.

(c) Agency review. After receipt of no-
tification that the EEOC or the Civil
Rights Division, as appropriate, has re-
solved the complaint or charge, the
agency shall promptly determine what

§37.11

further action by the agency is war-
ranted. In reaching that determina-
tion, the agency shall give due weight
to the findings and conclusions of the
EEOC and to those of the Civil Rights
Division, as applicable. If the agency
proposes to take an action inconsistent
with the EEOC’s or the Civil Rights Di-
vision’s findings and conclusions as to
whether a violation has occurred, the
agency shall notify in writing the As-
sistant Attorney General, the Chair-
man of the EEOC, and the head of the
EEOC office that processed the com-
plaint. In the written notification, the
agency shall state the action that it
proposes to take and the basis of its de-
cision to take such action.

(d) Provision of information. Upon
written request, the EEOC or the Civil
Rights Division shall provide the sec-
tion 504 agency with any materials re-
lating to its resolution of the charge,
including its findings and conclusions,
investigative reports and files, and any
conciliation agreement.

§37.11 EEOC
charges.

(a) Deferral by the EEOC. When it is
determined that a section 504 agency is
the agency that shall process a dual-
filed complaint or charge under
§37.8(a)(2) or §37.8(e), the EEOC shall
defer further action until the section
504 agency takes one of the following
actions:

(1) Makes a finding that a violation
has not occurred;

(2) Enters into a voluntary compli-
ance agreement;

(3) Following a finding that a viola-
tion has occurred, refers the complaint
to the Civil Rights Division for judicial
enforcement and the Civil Rights Divi-
sion resolves the complaint;

(4) Following a finding that a viola-
tion has occurred, resolves the com-
plaint through final administrative en-
forcement action; or

(5) Otherwise resolves the charge.

(b) Notification of the EEOC. The sec-
tion 504 agency shall notify the EEOC
upon resolution of any dual-filed com-
plaint or charge.

(c) Agency review. After receipt of no-
tification that the section 504 agency
has resolved the complaint, the EEOC
shall promptly determine what further

review of deferred

1109



§37.12

action by the EEOC is warranted. In
reaching that determination, the EEOC
shall give due weight to the section 504
agency’s findings and conclusions. If
the EEOC proposes to take an action
inconsistent with the section 504 agen-
cy’s findings and conclusions as to
whether a violation has occurred, the
EEOC shall notify in writing the As-
sistant Attorney General, the Chair-
man of the EEOC, and the head of the
section 504 agency that processed the
complaint. In the written notification,
the EEOC shall state the action that it
proposes to take and the basis of its de-
cision to take such action.

(d) Provision of information. Upon
written request, the section 504 agency
shall provide the EEOC with any mate-
rials relating to its resolution of the
complaint, including its conclusions,
investigative reports and files, and any
voluntary compliance agreement.

§37.12 Standards.

In any investigation, compliance re-
view, hearing or other proceeding, the
standards used to determine whether
section 504 has been violated in a com-
plaint alleging employment discrimi-
nation shall be the standards applied
under title I of the ADA and the provi-
sions of sections 501 through 504, and
510, of the ADA, as such sections relate
to employment. Section 504 agencies
shall consider the regulations and ap-
pendix implementing title I of the
ADA, set forth at 29 CFR part 1630, and
case law arising under such regula-
tions, in determining whether a recipi-
ent of Federal financial assistance has
engaged in an unlawful employment
practice.

§37.13 Agency specific memoranda of
understanding.

When a section 504 agency amends its
regulations to make them consistent
with title I of the ADA, the EEOC and
the individual section 504 agency may
elect to enter into a memorandum of
understanding providing for the inves-
tigation and processing of complaints
dual filed under both section 504 and
title I of the ADA by the section 504
agency.
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PART  38—PARTNERSHIPS  WITH
FAITH-BASED AND OTHER NEIGH-
BORHOOD ORGANIZATIONS

Sec.
38.1
38.2
38.3
38.4
38.5
38.6

Purpose.

Applicability and scope.
Definitions.

Policy.
Responsibilities.
Procedures.

38.7 Assurances.

38.8 Enforcement.

APPENDIX A TO PART 38—NOTICE OR AN-
NOUNCEMENT OF AWARD OPPORTUNITIES
APPENDIX B TO PART 38—NOTICE OF AWARD OR

CONTRACT

AUTHORITY: 28 U.S.C. 509; 5 U.S.C. 301; E.O.
13279, 67 FR 77141, 3 CFR, 2002 Comp., p. 258;
18 U.S.C. 4001, 4042, 5040; 21 U.S.C. 871; 25
U.S.C. 3681; Pub. L. 107-273, 116 Stat. 1758;
Pub. L. 109-162, 119 Stat. 2960; 34 U.S.C. 10152,
10154, 10172, 10221, 10382, 10388, 10444, 10446,
10448, 10473, 10614, 10631, 11111, 11182, 20110,
20125; E.O. 13559, 75 FR 71319, 3 CFR, 2010
Comp., p. 273; E.O. 13831, 83 FR 20715, 3 CFR,
2018 Comp., p. 806; 42 U.S.C. 2000bb et seq.

SOURCE: 85 FR 82137, Dec. 17, 2020, unless
otherwise noted.

§38.1 Purpose.

The purpose of this part is to imple-
ment Executive Order 13279, Executive
Order 13559, and Executive Order 13831.

§38.2 Applicability and scope.

(a) A faith-based organization that
applies for, or participates in, a social
service program supported with Fed-
eral financial assistance may retain its
independence and may continue to
carry out its mission, including the
definition, development, practice, and
expression of its religious beliefs, pro-
vided that it does not use direct Fed-
eral financial assistance, whether re-
ceived through a prime award or sub-
award, to support or engage in any ex-
plicitly religious activities, including
activities that involve overt religious
content such as worship, religious in-
struction, or proselytization.

(b) The use of indirect Federal finan-
cial assistance is not subject to this re-
striction.

(c) Nothing in this part restricts the
Department’s authority under applica-
ble Federal law to fund activities, such
as the provision of chaplaincy services,
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that can be directly funded by the Gov-
ernment consistent with the Establish-
ment Clause.

(d) To the extent that any provision
of this regulation is declared invalid by
a court of competent jurisdiction, the
Department intends for all other provi-
sions that are capable of operating in
the absence of the specific provision
that has been invalidated to remain in
effect.

§38.3 Definitions.

As used in this part:

(a)(1) ‘“‘Direct Federal financial as-
sistance” or ‘‘Federal financial assist-
ance provided directly’ refers to situa-
tions where the Government or an
intermediary (under this part) selects
the provider and either purchases serv-
ices from that provider (e.g., via a con-
tract) or awards funds to that provider
to carry out a service (e.g., via a grant
or cooperative agreement). In general,
and except as provided in paragraph
(a)(2) of this section, Federal financial
assistance shall be treated as direct,
unless it meets the definition of “‘indi-
rect Federal financial assistance’ or
“Federal financial assistance provided
indirectly.”

(2) Recipients of sub-grants that re-
ceive Federal financial assistance
through State administering agencies
or State-administered programs are re-
cipients of ‘‘direct Federal financial as-
sistance” (or recipients of ‘‘Federal fi-
nancial assistance provided directly”’).

(b) “Indirect Federal financial assist-
ance” or ‘“‘Federal financial assistance
provided indirectly” refers to situa-
tions where the choice of the service
provider is placed in the hands of the
beneficiary, and the cost of that serv-
ice is paid through a voucher, certifi-
cate, or other similar means of govern-
ment-funded payment. Federal finan-
cial assistance is considered ‘‘indirect”
when:

(1) The government program through
which the beneficiary receives the
voucher, certificate, or other similar
means of government-funded payment
is neutral toward religion and

(2) The service provider receives the
assistance as a result of an independent
choice of the beneficiary, not a choice
of the Government.

§38.4

(c)(1) ‘“‘Intermediary” or ‘‘pass-
through entity’” means an entity, in-
cluding a nonprofit or nongovern-
mental organization, acting under a
contract, grant, or other agreement
with the Federal Government or with a
State or local government, such as a
State administering agency, that ac-
cepts Federal financial assistance as a
primary recipient or grantee and dis-
tributes that assistance to other orga-
nizations that, in turn, provide govern-
ment-funded social services.

(2) When an intermediary, such as a
State administering agency, distrib-
utes Federal financial assistance to
other organizations, it replaces the De-
partment as the awarding entity. The
intermediary remains accountable for
the Federal financial assistance it dis-
burses and, accordingly, must ensure
that any providers to which it dis-
burses Federal financial assistance also
comply with this part.

(d) “‘Department program’’ refers to a
grant, contract, or cooperative agree-
ment funded by a discretionary, for-
mula, or block grant program adminis-
tered by or from the Department.

(e) ““Grantee’ includes a recipient of
a grant, a signatory to a cooperative
agreement, or a contracting party.

(f) The ‘“Office for Civil Rights’ re-
fers to the Office for Civil Rights in the
Department’s Office of Justice Pro-
grams.

(g) ‘‘Religious exercise’” has the
meaning given to the term in 42 U.S.C.
2000cc-5(7)(A).

§38.4 Policy.

(a) Grants (formula and discretionary),
contracts, and cooperative agreements.
Faith-based organizations are eligible,
on the same basis as any other organi-
zation and considering any religious
accommodations appropriate under the
Constitution or other provisions of
Federal law, including but not limited
to 42 U.S.C. 2000bb et seq., 42 U.S.C. 38n,
42 U.S.C. 18113, 42 U.S.C. 2000e-1(a) and
2000e-2(e), 42 U.S.C. 12113(d), and the
Weldon Amendment, to participate in
any Department program for which
they are otherwise eligible. Neither the
Department nor any State or local gov-
ernment receiving funds under any De-
partment program shall, in the selec-
tion of service providers, discriminate
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for or against an organization on the
basis of the organization’s religious
character or affiliation, or lack there-
of, or on the basis of the organization’s
religious exercise. For purposes of this
part, to discriminate against an orga-
nization on the basis of the organiza-
tion’s religious exercise means to dis-
favor an organization, including by
failing to select an organization, dis-
qualifying an organization, or imposing
any condition or selection criterion
that otherwise disfavors or penalizes
an organization in the selection proc-
ess or has such an effect:

(1) Because of conduct that would not
be considered grounds to disfavor a sec-
ular organization;

(2) Because of conduct that must or
could be granted an appropriate accom-
modation in a manner consistent with
the Religious Freedom Restoration Act
(42 U.S.C. 2000bb et seq.) or the Religion
Clauses of the First Amendment to the
Constitution; or

(3) Because of the actual or suspected
religious motivation of the organiza-
tion’s religious exercise.

(b) Political or religious affiliation. De-
cisions about awards of Federal finan-
cial assistance must be free from polit-
ical interference or even the appear-
ance of such interference and must be
made on the basis of merit, not on the
basis of religion, religious belief, or
lack thereof.

§38.5 Responsibilities.

(a) Organizations that receive direct
Federal financial assistance from the
Department may not engage in explic-
itly religious activities, including ac-
tivities that involve overt religious
content such as worship, religious in-
struction, or proselytization, as part of
the programs or services funded with
direct Federal financial assistance
from the Department. If an organiza-
tion conducts such explicitly religious
activities, the activities must be of-
fered separately, in time or location,
from the programs or services funded
with direct Federal financial assist-
ance from the Department, and partici-
pation must be voluntary for bene-
ficiaries of the programs or services
funded with such assistance.

(b) A faith-based organization that
participates in Department-funded pro-
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grams or services shall retain its au-
tonomy; right of expression; religious
character; and independence from Fed-
eral, State, and local governments, and
may continue to carry out its mission,
including the definition, practice, and
expression of its religious beliefs, pro-
vided that it does not use direct Fed-
eral financial assistance from the De-
partment to fund any explicitly reli-
gious activities, including activities
that involve overt religious content
such as worship, religious instruction,
or proselytization. Among  other
things, a faith-based organization that
receives Federal financial assistance
from the Department may use space in
its facilities without concealing, alter-
ing, or removing religious art, icons,
messages, scriptures, or symbols. In ad-
dition, a faith-based organization that
receives Federal financial assistance
from the Department retains its au-
thority over its internal governance,
and it may retain religious terms in its
name, select its board members on the
basis of their acceptance of or adher-
ence to the religious tenets of the orga-
nization, and include religious ref-
erences in its mission statements and
other governing documents.

(c) Any organization that partici-
pates in programs funded by Federal fi-
nancial assistance from the Depart-
ment shall not, in providing services,
discriminate against a program bene-
ficiary or prospective program bene-
ficiary on the basis of religion, a reli-
gious belief, a refusal to hold a reli-
gious belief, or a refusal to attend or
participate in a religious practice.
However, an organization that partici-
pates in a program funded by indirect
Federal financial assistance need not
modify its program activities to ac-
commodate a beneficiary who chooses
to expend the indirect aid on the orga-
nization’s program and may require at-
tendance at all activities that are fun-
damental to the program.

(d) No grant document, agreement,
covenant, memorandum of under-
standing, policy, or regulation that the
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Department or a State or local govern-
ment uses in administering Federal fi-
nancial assistance from the Depart-
ment shall require faith-based or reli-
gious organizations to provide assur-
ances or notices where they are not re-
quired of non-faith-based organiza-
tions. Any restrictions on the use of
grant funds shall apply equally to
faith-based and non-faith-based organi-
zations. All organizations, including
religious ones, that participate in De-
partment programs must carry out all
eligible activities in accordance with
all program requirements, subject to
any religious accommodations appro-
priate under the Constitution or other
provisions of Federal law, including
but not limited to 42 U.S.C. 2000bb et
seq., 42 U.S.C. 238n, 42 U.S.C. 18113, 42
U.S.C. 2000e-1(a) and 2000e-2(e), 42
U.S.C. 12113(d), and the Weldon Amend-
ment, and other applicable require-
ments governing the conduct of De-
partment-funded activities, including
those prohibiting the use of direct Fed-
eral financial assistance from the De-
partment to engage in explicitly reli-
gious activities. No grant, document,
agreement, covenant, memorandum of
understanding, policy, or regulation
that is used by the Department or a
State or local government in admin-
istering Federal financial assistance
from the Department shall disqualify
faith-based or religious organizations
from participating in the Department’s
programs because such organizations
are motivated or influenced by reli-
gious faith to provide social services,
or because of their religious character
or affiliation, or on grounds that dis-
criminate against organizations on the
basis of the organizations’ religious ex-
ercise, as defined in this part.

(e) A faith-based organization’s ex-
emption from the Federal prohibition
on employment discrimination on the
basis of religion, set forth in section
702(a) of the Civil Rights Act of 1964, 42
U.S.C. 2000e-1(a), is not forfeited when
the organization receives direct or in-
direct Federal financial assistance
from the Department. Some Depart-
ment programs, however, contain inde-
pendent statutory provisions requiring
that all grantees agree not to discrimi-
nate in employment on the basis of re-
ligion. Accordingly, grantees should

§38.5

consult with the appropriate Depart-
ment program office to determine the
scope of any applicable requirements.

(f) If an intermediary, acting under a
contract, grant, or other agreement
with the Federal Government or with a
State or local government that is ad-
ministering a program supported by
Federal financial assistance, is given
the authority under the contract,
grant, or agreement to select organiza-
tions to provide services funded by the
Federal Government, the intermediary
must ensure the compliance of the re-
cipient of a contract, grant, or agree-
ment with the provisions of Executive
Order 13279, as amended by Executive
Order 13559 and further amended by Ex-
ecutive Order 13831, and any imple-
menting rules or guidance. If the inter-
mediary is a nongovernmental organi-
zation, it retains all other rights of a
nongovernmental organization under
the program’s statutory and regulatory
provisions.

(g) In general, the Department does
not require that a grantee, including a
faith-based organization, obtain tax-
exempt status under section 501(c)(3) of
the Internal Revenue Code to be eligi-
ble for funding under Department pro-
grams. Many grant programs, however,
do require an organization to be a
“‘nonprofit organization’ in order to be
eligible for funding. Individual solicita-
tions that require organizations to
have nonprofit status will specifically
so indicate in the eligibility sections of
the solicitations. In addition, any so-
licitation that requires an organization
to maintain tax-exempt status shall
expressly state the statutory authority
for requiring such status. Grantees
should consult with the appropriate
Department program office to deter-
mine the scope of any applicable re-
quirements. In Department programs
in which an applicant must show that
it is a nonprofit organization, the ap-
plicant may do so by any of the fol-
lowing means:

(1) Proof that the Internal Revenue
Service currently recognizes the appli-
cant as an organization to which con-
tributions are tax deductible under sec-
tion 501(c)(3) of the Internal Revenue
Code;
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(2) A statement from a State taxing
body or the State secretary of state
certifying that:

(i) The organization is a nonprofit or-
ganization operating within the State;
and

(ii) No part of its net earnings may
lawfully benefit any private share-
holder or individual;

(3) A certified copy of the applicant’s
certificate of incorporation or similar
document that clearly establishes the
nonprofit status of the applicant;

(4) Any item described in paragraphs
(2)(1) through (3) of this section if that
item applies to a State or national par-
ent organization, together with a
statement by the State or parent orga-
nization that the applicant is a local
nonprofit affiliate; or

(5) For an entity that holds a sin-
cerely held religious belief that it can-
not apply for a determination as an en-
tity that is tax-exempt under section
501(c)(3) of the Internal Revenue Code,
evidence sufficient to establish that
the entity would otherwise qualify as a
nonprofit organization under para-
graphs (g)(1) through (4) of this section.

(h) Grantees should consult with the
appropriate Department program office
to determine the applicability of this
part in foreign countries or sovereign
lands.

(i) Neither the Department nor any
State or local government or other
pass-through entity receiving funds
under any Department program or
service shall construe these provisions
in such a way as to advantage or dis-
advantage faith-based organizations af-
filiated with historic or well-estab-
lished religions or sects in comparison
with other religions or sects.

§38.6 Procedures.

(a) Effect on State and local funds. If a
State or local government voluntarily
contributes its own funds to supple-
ment activities carried out under the
applicable programs, the State or local
government has the option to separate
out the Federal funds or commingle
them. If the funds are commingled, the
provisions of this section shall apply to
all of the commingled funds in the
same manner, and to the same extent,
as the provisions apply to the Federal
funds.
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(b) Notices or announcements. Notices
or announcements of award opportuni-
ties and notices of award or contracts
shall include language substantially
similar to that in appendices A and B,
respectively, to this part.

§38.7 Assurances.

(a) Every application submitted to
the Department for direct Federal fi-
nancial assistance subject to this part
must contain, as a condition of its ap-
proval and the extension of any such
assistance, or be accompanied by, an
assurance or statement that the pro-
gram is or will be conducted in compli-
ance with this part.

(b) BEvery intermediary must provide
for such methods of administration as
are required by the Office for Civil
Rights to give reasonable assurance
that the intermediary will comply with
this part and effectively monitor the
actions of its recipients.

§38.8 Enforcement.

(a) The Office for Civil Rights is re-
sponsible for reviewing the practices of
recipients of Federal financial assist-
ance to determine whether they are in
compliance with this part.

(b) The Office for Civil Rights is re-
sponsible for investigating any allega-
tions of noncompliance with this part.

(c) Recipients of Federal financial as-
sistance determined to be in violation
of any provisions of this part are sub-
ject to the enforcement procedures and
sanctions, up to and including suspen-
sion and termination of funds, author-
ized by applicable laws.

(d) An allegation of any violation or
discrimination by an organization,
based on this regulation, may be filed
with the Office for Civil Rights or the
intermediary that awarded the funds to
the organization.

APPENDIX A TO PART 38—NOTICE OR AN-
NOUNCEMENT OF AWARD OPPORTUNI-
TIES

(a) Faith-based organizations may apply
for this award on the same basis as any other
organization, as set forth at, and subject to
the protections and requirements of this part
and 42 U.S.C. 2000bb et seq. The Department
of Justice will not, in the selection of recipi-
ents, discriminate against an organization
on the basis of the organization’s religious
character, exercise or affiliation.
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(b) A faith-based organization that partici-
pates in this program will retain its inde-
pendence from the Government and may con-
tinue to carry out its mission consistent
with religious freedom and conscience pro-
tections in Federal law, including the Free
Speech and Free Exercise Clauses of the
First Amendment, 42 U.S.C. 2000bb et seq., 42
U.S.C. 238n, 42 U.S.C. 18113, 42 U.S.C. 2000e—
1(a) and 2000e—2(e), 42 U.S.C. 12113(d), and the
Weldon Amendment, among others. Reli-
gious accommodations may also be sought
under many of these religious freedom and
conscience protection laws.

(c) A faith-based organization may not use
direct Federal financial assistance from the
Department of Justice to support or engage
in any explicitly religious activities except
where consistent with the Establishment
Clause and any other applicable require-
ments. An organization receiving direct Fed-
eral financial assistance also may not, in
providing services funded by the Department
of Justice, discriminate against a program
beneficiary or prospective program bene-
ficiary on the basis of religion, a religious
belief, a refusal to hold a religious belief, or
a refusal to attend or participate in a reli-
gious practice.

APPENDIX B TO PART 38—NOTICE OF
AWARD OR CONTRACT

(a) A faith-based organization that partici-
pates in this program retains its independ-
ence from the Government and may continue
to carry out its mission consistent with reli-
gious freedom and conscience protections in
Federal law, including the Free Speech and
Free Exercise Clauses of the Constitution, 42
U.S.C. 2000bb et seq., 42 U.S.C. 238n, 42 U.S.C.
18113, 42 U.S.C. 2000e-1(a) and 2000e-2(e), 42
U.S.C. 12113(d), and the Weldon Amendment,
among others. Religious accommodations
may also be sought under many of these reli-
gious freedom and conscience protection
laws.

(b) A faith-based organization may not use
direct Federal financial assistance from the
Department of Justice to support or engage
in any explicitly religious activities except
when consistent with the Establishment
Clause of the First Amendment and any
other applicable requirements. An organiza-
tion receiving direct Federal financial assist-
ance also may not, in providing services
funded by the Department of Justice, dis-
criminate against a program beneficiary or
prospective program beneficiary on the basis
of religion, a religious belief, a refusal to
hold a religious belief, or a refusal to attend
or participate in a religious practice.

§39.103

PART 39—ENFORCEMENT OF NON-
DISCRIMINATION ON THE BASIS
OF HANDICAP IN PROGRAMS
OR ACTIVITIES CONDUCTED BY
THE DEPARTMENT OF JUSTICE

Sec.

39.101 Purpose.

39.102 Application.

39.103 Definitions.

39.104-39.109 [Reserved]

39.110 Self-evaluation.

39.111 Notice.

39.112-39.129 [Reserved]

39.130 General prohibitions
crimination.

39.131-39.139 [Reserved]

39.140 Employment.

39.141-39.148 [Reserved]

39.149 Program accessibility: Discrimina-
tion prohibited.

39.150 Program accessibility: Existing fa-
cilities.

39.151 Program accessibility: New construc-
tion and alterations.

39.152-39.159 [Reserved]

39.160 Communications.

39.161-39.169 [Reserved]

39.170 Compliance procedures.

AUTHORITY: 29 U.S.C. 794.

SOURCE: Order No. 1065-84, 49 FR 35734,
Sept. 11, 1984, unless otherwise noted.

against dis-

§39.101 Purpose.

This part effectuates section 119 of
the Rehabilitation, Comprehensive
Services, and Developmental Disabil-
ities Amendments of 1978, which
amended section 504 of the Rehabilita-
tion Act of 1973 to prohibit discrimina-
tion on the basis of handicap in pro-
grams or activities conducted by Exec-
utive agencies or the U.S. Postal Serv-
ice.

§39.102 Application.

This part applies to all programs or
activities conducted by the agency.

§39.103 Definitions.

For purposes of this part, the term—

Agency means the Department of Jus-
tice.

Assistant Attorney General means the
Assistant Attorney General, Civil
Rights Division, U.S. Department of
Justice.

Auxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
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