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simply by demonstrating that it sub-
jectively believed the impairment was 
transitory and minor; rather, the pub-
lic accommodation must demonstrate 
that the impairment is (in the case of 
an actual impairment) or would be (in 
the case of a perceived impairment), 
objectively, both ‘‘transitory’’ and 
‘‘minor.’’ For purposes of this section, 
‘‘transitory’’ is defined as lasting or ex-
pected to last six months or less. 

(3) Establishing that an individual is 
‘‘regarded as having such an impair-
ment’’ does not, by itself, establish li-
ability. Liability is established under 
title III of the ADA only when an indi-
vidual proves that a public accommo-
dation discriminated on the basis of 
disability within the meaning of title 
III of the ADA, 42 U.S.C. 12181–12189. 

(g) Exclusions. The term ‘‘disability’’ 
does not include— 

(1) Transvestism, transsexualism, 
pedophilia, exhibitionism, voyeurism, 
gender identity disorders not resulting 
from physical impairments, or other 
sexual behavior disorders; 

(2) Compulsive gambling, klep-
tomania, or pyromania; or 

(3) Psychoactive substance use dis-
orders resulting from current illegal 
use of drugs. 

[AG Order 3702–2016, 81 FR 53240, Aug. 11, 
2016] 

§§ 36.106–36.199 [Reserved] 

Subpart B—General Requirements 
§ 36.201 General. 

(a) Prohibition of discrimination. No in-
dividual shall be discriminated against 
on the basis of disability in the full and 
equal enjoyment of the goods, services, 
facilities, privileges, advantages, or ac-
commodations of any place of public 
accommodation by any private entity 
who owns, leases (or leases to), or oper-
ates a place of public accommodation. 

(b) Landlord and tenant responsibil-
ities. Both the landlord who owns the 
building that houses a place of public 
accommodation and the tenant who 
owns or operates the place of public ac-
commodation are public accommoda-
tions subject to the requirements of 
this part. As between the parties, allo-
cation of responsibility for complying 
with the obligations of this part may 

be determined by lease or other con-
tract. 

(c) Claims of no disability. Nothing in 
this part shall provide the basis for a 
claim that an individual without a dis-
ability was subject to discrimination 
because of a lack of disability, includ-
ing a claim that an individual with a 
disability was granted a reasonable 
modification that was denied to an in-
dividual without a disability. 

[Order No. 1513–91, 56 FR 35592, July 26, 1991, 
as amended by AG Order 3702–2016, 81 FR 
53243, Aug. 11, 2016] 

§ 36.202 Activities. 
(a) Denial of participation. A public 

accommodation shall not subject an in-
dividual or class of individuals on the 
basis of a disability or disabilities of 
such individual or class, directly, or 
through contractual, licensing, or 
other arrangements, to a denial of the 
opportunity of the individual or class 
to participate in or benefit from the 
goods, services, facilities, privileges, 
advantages, or accommodations of a 
place of public accommodation. 

(b) Participation in unequal benefit. A 
public accommodation shall not afford 
an individual or class of individuals, on 
the basis of a disability or disabilities 
of such individual or class, directly, or 
through contractual, licensing, or 
other arrangements, with the oppor-
tunity to participate in or benefit from 
a good, service, facility, privilege, ad-
vantage, or accommodation that is not 
equal to that afforded to other individ-
uals. 

(c) Separate benefit. A public accom-
modation shall not provide an indi-
vidual or class of individuals, on the 
basis of a disability or disabilities of 
such individual or class, directly, or 
through contractual, licensing, or 
other arrangements with a good, serv-
ice, facility, privilege, advantage, or 
accommodation that is different or 
separate from that provided to other 
individuals, unless such action is nec-
essary to provide the individual or 
class of individuals with a good, serv-
ice, facility, privilege, advantage, or 
accommodation, or other opportunity 
that is as effective as that provided to 
others. 

(d) Individual or class of individuals. 
For purposes of paragraphs (a) through 
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