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any investigation of any complaint
communicated to it alleging its non-
compliance with this part or alleging
any actions that would be prohibited
by this part. The public entity shall
make available to all interested indi-
viduals the name, office address, and
telephone number of the employee or
employees designated pursuant to this
paragraph.

(b) Complaint procedure. A public enti-
ty that employs 50 or more persons
shall adopt and publish grievance pro-
cedures providing for prompt and equi-
table resolution of complaints alleging
any action that would be prohibited by
this part.

§35.108 Definition of “disability.”

(a)(1) Disability means, with respect
to an individual:

(i) A physical or mental impairment
that substantially limits one or more
of the major life activities of such indi-
vidual;

(ii) A record of such an impairment;
or

(iii) Being regarded as having such an
impairment as described in paragraph
(f) of this section.

(2) Rules of construction. (i) The defi-
nition of ‘‘disability’’ shall be con-
strued broadly in favor of expansive
coverage, to the maximum extent per-
mitted by the terms of the ADA.

(ii) An individual may establish cov-
erage under any one or more of the
three prongs of the definition of ‘‘dis-
ability’ in paragraph (a)(1) of this sec-
tion, the ‘‘actual disability” prong in
paragraph (a)(1)(i) of this section, the
“record of”’ prong in paragraph
(a)(1)(ii) of this section, or the ‘‘re-
garded as’ prong in paragraph
(a)(1)(iii) of this section.

(iii) Where an individual is not chal-
lenging a public entity’s failure to pro-
vide reasonable modifications under
§35.130(b)(7), it is generally unneces-
sary to proceed under the ‘“‘actual dis-
ability” or ‘‘record of”’ prongs, which
require a showing of an impairment
that substantially limits a major life
activity or a record of such an impair-
ment. In these cases, the evaluation of
coverage can be made solely under the
“‘regarded as’ prong of the definition of
“disability,” which does not require a
showing of an impairment that sub-
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stantially limits a major life activity
or a record of such an impairment. An
individual may choose, however, to
proceed under the ‘‘actual disability”
or ‘record of”’ prong regardless of
whether the individual is challenging a
public entity’s failure to provide rea-
sonable modifications.

(b)(1) Physical or mental impairment
means:

(i) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more body
systems, such as: neurological, mus-
culoskeletal, special sense organs, res-
piratory (including speech organs), car-
diovascular, reproductive, digestive,
genitourinary, immune, circulatory,
hemic, lymphatic, skin, and endocrine;
or

(ii) Any mental or psychological dis-
order such as intellectual disability,
organic brain syndrome, emotional or
mental illness, and specific learning
disability.

(2) Physical or mental impairment in-
cludes, but is not limited to, con-
tagious and noncontagious diseases and
conditions such as the following: ortho-
pedic, visual, speech, and hearing im-
pairments, and cerebral palsy, epilepsy,
muscular dystrophy, multiple sclerosis,
cancer, heart disease, diabetes, intel-
lectual disability, emotional illness,
dyslexia and other specific learning
disabilities, Attention Deficit Hyper-
activity Disorder, Human Immuno-
deficiency Virus infection (whether
symptomatic or asymptomatic), tuber-
culosis, drug addiction, and alcoholism.

(3) Physical or mental impairment does
not include homosexuality or bisex-
uality.

(c)(1) Magjor life activities include, but
are not limited to:

(i) Caring for omneself, performing
manual tasks, seeing, hearing, eating,
sleeping, walking, standing, sitting,
reaching, lifting, bending, speaking,
breathing, learning, reading, concen-
trating, thinking, writing, commu-
nicating, interacting with others, and
working; and

(ii) The operation of a major bodily
function, such as the functions of the
immune system, special sense organs
and skin, normal cell growth, and di-
gestive, genitourinary, bowel, bladder,
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neurological, brain, respiratory, cir-
culatory, cardiovascular, endocrine,
hemic, lymphatic, musculoskeletal,
and reproductive systems. The oper-
ation of a major bodily function in-
cludes the operation of an individual
organ within a body system.

(2) Rules of construction. (i) In deter-
mining whether an impairment sub-
stantially limits a major life activity,
the term major shall not be interpreted
strictly to create a demanding stand-
ard.

(ii) Whether an activity is a major life
activity is not determined by reference
to whether it is of central importance
to daily life.

(d) Substantially limits—(1) Rules of
construction. The following rules of con-
struction apply when determining
whether an impairment substantially
limits an individual in a major life ac-
tivity.

(i) The term ‘‘substantially limits”
shall be construed broadly in favor of
expansive coverage, to the maximum
extent permitted by the terms of the
ADA. ‘“‘Substantially limits’’ is not
meant to be a demanding standard.

(ii) The primary object of attention
in cases brought under title II of the
ADA should be whether public entities
have complied with their obligations
and whether discrimination has oc-
curred, not the extent to which an indi-
vidual’s impairment substantially lim-
its a major life activity. Accordingly,
the threshold issue of whether an im-
pairment substantially limits a major
life activity should not demand exten-
sive analysis.

(iii) An impairment that substan-
tially limits one major life activity
does not need to limit other major life
activities in order to be considered a
substantially limiting impairment.

(iv) An impairment that is episodic
or in remission is a disability if it
would substantially limit a major life
activity when active.

(v) An impairment is a disability
within the meaning of this part if it
substantially limits the ability of an
individual to perform a major life ac-
tivity as compared to most people in
the general population. An impairment
does not need to prevent, or signifi-
cantly or severely restrict, the indi-
vidual from performing a major life ac-
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tivity in order to be considered sub-
stantially limiting. Nonetheless, not
every impairment will constitute a dis-
ability within the meaning of this sec-
tion.

(vi) The determination of whether an
impairment substantially limits a
major life activity requires an individ-
ualized assessment. However, in mak-
ing this assessment, the term ‘‘sub-
stantially limits”’ shall be interpreted
and applied to require a degree of func-
tional limitation that is lower than the
standard for substantially limits ap-
plied prior to the ADA Amendments
Act.

(vii) The comparison of an individ-
ual’s performance of a major life activ-
ity to the performance of the same
major life activity by most people in
the general population usually will not
require scientific, medical, or statis-
tical evidence. Nothing in this para-
graph (d)(1) is intended, however, to
prohibit or limit the presentation of
scientific, medical, or statistical evi-
dence in making such a comparison
where appropriate.

(viii) The determination of whether
an impairment substantially limits a
major life activity shall be made with-
out regard to the ameliorative effects
of mitigating measures. However, the
ameliorative effects of ordinary eye-
glasses or contact lenses shall be con-
sidered in determining whether an im-
pairment substantially limits a major
life activity. Ordinary eyeglasses or
contact lenses are lenses that are in-
tended to fully correct visual acuity or
to eliminate refractive error.

(ix) The six-month ‘‘transitory’ part
of the ‘‘transitory and minor’ excep-
tion in paragraph (f)(2) of this section
does not apply to the ‘‘actual dis-
ability’ or ‘‘record of’ prongs of the
definition of ‘‘disability.” The effects
of an impairment lasting or expected
to last less than six months can be sub-
stantially limiting within the meaning
of this section for establishing an ac-
tual disability or a record of a dis-
ability.

(2) Predictable assessments. (i) The
principles set forth in the rules of con-
struction in this section are intended
to provide for more generous coverage
and application of the ADA’s prohibi-
tion on discrimination through a
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framework that is predictable, con-
sistent, and workable for all individ-
uals and entities with rights and re-
sponsibilities under the ADA.

(ii) Applying these principles, the in-
dividualized assessment of some types
of impairments will, in virtually all
cases, result in a determination of cov-
erage under paragraph (a)(1)(i) of this
section (the ‘‘actual disability’ prong)
or paragraph (a)(1)(ii) of this section
(the ‘“‘record of” prong). Given their in-
herent nature, these types of impair-
ments will, as a factual matter, vir-
tually always be found to impose a sub-
stantial limitation on a major life ac-
tivity. Therefore, with respect to these
types of impairments, the necessary in-
dividualized assessment should be par-
ticularly simple and straightforward.

(iii) For example, applying these
principles it should easily be concluded
that the types of impairments set forth
in paragraphs (d)(2)(iii)(A) through (K)
of this section will, at a minimum, sub-
stantially limit the major life activi-
ties indicated. The types of impair-
ments described in this paragraph may
substantially limit additional major
life activities (including major bodily
functions) not explicitly listed in para-
graphs (d)(2)(iii)(A) through (K).

(A) Deafness substantially
hearing;

(B) Blindness substantially limits
seeing;

(C) Intellectual disability substan-
tially limits brain function;

(D) Partially or completely missing
limbs or mobility impairments requir-
ing the use of a wheelchair substan-
tially limit musculoskeletal function;

(BE) Autism substantially limits brain
function;

(F) Cancer substantially limits nor-
mal cell growth;

(G) Cerebral palsy substantially lim-
its brain function;

(H) Diabetes substantially limits en-
docrine function;

(I) Epilepsy, muscular dystrophy, and
multiple sclerosis each substantially
limits neurological function;

(J) Human Immunodeficiency Virus
(HIV) infection substantially limits
immune function; and

(K) Major depressive disorder, bipolar
disorder, post-traumatic stress dis-
order, traumatic brain injury, obses-

limits
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sive compulsive disorder, and schizo-
phrenia each substantially limits brain
function.

(3) Condition, manner, or duration. (1)
At all times taking into account the
principles set forth in the rules of con-
struction, in determining whether an
individual is substantially limited in a
major life activity, it may be useful in
appropriate cases to consider, as com-
pared to most people in the general
population, the conditions under which
the individual performs the major life
activity; the manner in which the indi-
vidual performs the major life activity;
or the duration of time it takes the in-
dividual to perform the major life ac-
tivity, or for which the individual can
perform the major life activity.

(ii) Consideration of facts such as
condition, manner, or duration may in-
clude, among other things, consider-
ation of the difficulty, effort or time
required to perform a major life activ-
ity; pain experienced when performing
a major life activity; the length of
time a major life activity can be per-
formed; or the way an impairment af-
fects the operation of a major bodily
function. In addition, the non-amelio-
rative effects of mitigating measures,
such as negative side effects of medica-
tion or burdens associated with fol-
lowing a particular treatment regimen,
may be considered when determining
whether an individual’s impairment
substantially limits a major life activ-
ity.

(iii) In determining whether an indi-
vidual has a disability under the ‘‘ac-
tual disability’ or ‘‘record of’’ prongs
of the definition of ‘‘disability,” the
focus is on how a major life activity is
substantially limited, and not on what
outcomes an individual can achieve.
For example, someone with a learning
disability may achieve a high level of
academic success, but may neverthe-
less be substantially limited in one or
more major life activities, including,
but not limited to, reading, writing,
speaking, or learning because of the ad-
ditional time or effort he or she must
spend to read, write, speak, or learn
compared to most people in the general
population.

(iv) Given the rules of construction
set forth in this section, it may often
be unnecessary to conduct an analysis
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involving most or all of the facts re-
lated to condition, manner, or dura-
tion. This is particularly true with re-
spect to impairments such as those de-
scribed in paragraph (d)(2)(iii) of this
section, which by their inherent nature
should be easily found to impose a sub-
stantial limitation on a major life ac-
tivity, and for which the individualized
assessment should be particularly sim-
ple and straightforward.

(4) Mitigating measures include, but
are not limited to:

(i) Medication, medical supplies,
equipment, appliances, low-vision de-
vices (defined as devices that magnify,
enhance, or otherwise augment a visual
image, but not including ordinary eye-
glasses or contact lenses), prosthetics
including limbs and devices, hearing
aid(s) and cochlear implant(s) or other
implantable hearing devices, mobility
devices, and oxygen therapy equipment
and supplies;

(ii) Use of assistive technology;

(iii) Reasonable modifications or aux-
iliary aids or services as defined in this
regulation;

(iv) Learned behavioral or adaptive
neurological modifications; or

(v) Psychotherapy, behavioral ther-
apy, or physical therapy.

(e) Has a record of such an impairment.
(1) An individual has a record of such
an impairment if the individual has a
history of, or has been misclassified as
having, a mental or physical impair-
ment that substantially limits one or
more major life activities.

(2) Broad construction. Whether an in-
dividual has a record of an impairment
that substantially limited a major life
activity shall be construed broadly to
the maximum extent permitted by the
ADA and should not demand extensive
analysis. An individual will be consid-
ered to fall within this prong of the
definition of ‘‘disability’ if the indi-
vidual has a history of an impairment
that substantially limited one or more
major life activities when compared to
most people in the general population,
or was misclassified as having had such
an impairment. In determining wheth-
er an impairment substantially limited
a major life activity, the principles ar-
ticulated in paragraph (d)(1) of this
section apply.
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(3) Reasonable modification. An indi-
vidual with a record of a substantially
limiting impairment may be entitled
to a reasonable modification if needed
and related to the past disability.

(f) Is regarded as having such an im-
pairment. The following principles
apply under the ‘‘regarded’’ as prong of
the definition of ‘‘disability’’ (para-
graph (a)(1)(iii) of this section):

(1) Except as set forth in paragraph
(f)(2) of this section, an individual is
“‘regarded as having such an impair-
ment”’ if the individual is subjected to
a prohibited action because of an ac-
tual or perceived physical or mental
impairment, whether or not that im-
pairment substantially limits, or is
perceived to substantially limit, a
major life activity, even if the public
entity asserts, or may or does ulti-
mately establish, a defense to the ac-
tion prohibited by the ADA.

(2) An individual is not ‘‘regarded as
having such an impairment’’ if the pub-
lic entity demonstrates that the im-
pairment is, objectively, both ‘‘transi-
tory” and ‘‘minor.”” A public entity
may not defeat ‘‘regarded as’ coverage
of an individual simply by dem-
onstrating that it subjectively believed
the impairment was transitory and
minor; rather, the public entity must
demonstrate that the impairment is (in
the case of an actual impairment) or
would be (in the case of a perceived im-
pairment), objectively, both ‘‘transi-
tory” and ‘“‘minor.” For purposes of
this section, ‘“‘transitory’’ is defined as
lasting or expected to last six months
or less.

(3) Establishing that an individual is
“‘regarded as having such an impair-
ment’’ does not, by itself, establish 1i-
ability. Liability is established under
title II of the ADA only when an indi-
vidual proves that a public entity dis-
criminated on the basis of disability
within the meaning of title II of the
ADA, 42 U.S.C. 12131-12134.

(g) Ezxclusions. The term ‘‘disability”’
does not include—

(1) Transvestism, transsexualism,
pedophilia, exhibitionism, voyeurism,
gender identity disorders not resulting
from physical impairments, or other
sexual behavior disorders;

(2) Compulsive gambling,
tomania, or pyromania; or

Kklep-
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(3) Psychoactive substance use dis-
orders resulting from current illegal
use of drugs.

[AG Order 3702-2016, 81 FR 53223, Aug. 11,
2016]

§§35.109-35.129 [Reserved]

Subpart B—General Requirements

§35.130 General prohibitions against
discrimination.

(a) No qualified individual with a dis-
ability shall, on the basis of disability,
be excluded from participation in or be
denied the benefits of the services, pro-
grams, or activities of a public entity,
or be subjected to discrimination by
any public entity.

(b)(1) A public entity, in providing
any aid, benefit, or service, may not,
directly or through contractual, licens-
ing, or other arrangements, on the
basis of disability—

(i) Deny a qualified individual with a
disability the opportunity to partici-
pate in or benefit from the aid, benefit,
or service;

(ii) Afford a qualified individual with
a disability an opportunity to partici-
pate in or benefit from the aid, benefit,
or service that is not equal to that af-
forded others;

(iii) Provide a qualified individual
with a disability with an aid, benefit,
or service that is not as effective in af-
fording equal opportunity to obtain the
same result, to gain the same benefit,
or to reach the same level of achieve-
ment as that provided to others;

(iv) Provide different or separate
aids, benefits, or services to individuals
with disabilities or to any class of indi-
viduals with disabilities than is pro-
vided to others unless such action is
necessary to provide qualified individ-
uals with disabilities with aids, bene-
fits, or services that are as effective as
those provided to others;

(v) Aid or perpetuate discrimination
against a qualified individual with a
disability by providing significant as-
sistance to an agency, organization, or
person that discriminates on the basis
of disability in providing any aid, ben-
efit, or service to beneficiaries of the
public entity’s program;

(vi) Deny a qualified individual with
a disability the opportunity to partici-
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pate as a member of planning or advi-
sory boards;

(vii) Otherwise limit a qualified indi-
vidual with a disability in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by others
receiving the aid, benefit, or service.

(2) A public entity may not deny a
qualified individual with a disability
the opportunity to participate in serv-
ices, programs, or activities that are
not separate or different, despite the
existence of permissibly separate or
different programs or activities.

(3) A public entity may not, directly
or through contractual or other ar-
rangements, utilize criteria or methods
of administration:

(i) That have the effect of subjecting
qualified individuals with disabilities
to discrimination on the basis of dis-
ability;

(ii) That have the purpose or effect of
defeating or substantially impairing
accomplishment of the objectives of
the public entity’s program with re-
spect to individuals with disabilities;
or

(iii) That perpetuate the discrimina-
tion of another public entity if both
public entities are subject to common
administrative control or are agencies
of the same State.

(4) A public entity may not, in deter-
mining the site or location of a facil-
ity, make selections—

(i) That have the effect of excluding
individuals with disabilities from, de-
nying them the benefits of, or other-
wise subjecting them to discrimina-
tion; or

(ii) That have the purpose or effect of
defeating or substantially impairing
the accomplishment of the objectives
of the service, program, or activity
with respect to individuals with dis-
abilities.

(5) A public entity, in the selection of
procurement contractors, may not use
criteria that subject qualified individ-
uals with disabilities to discrimination
on the basis of disability.

(6) A public entity may not admin-
ister a licensing or certification pro-
gram in a manner that subjects quali-
fied individuals with disabilities to dis-
crimination on the basis of disability,
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