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reasons for the results of the review, 
the identity of the deciding authority, 
and written notice of the right to ap-
peal. 

(d) Within 30 days of receipt of a de-
termination under paragraph (c) of this 
section, the applicant or employee may 
appeal that determination in writing 
to the ARC, established under § 17.15. 
The applicant or employee may request 
an opportunity to appear personally 
before the ARC and to present relevant 
documents, materials, and informa-
tion. 

(e) An applicant or employee may be 
represented in any such appeal by an 
attorney or other representative of his 
or her choice, at his or her expense. 
Nothing in this section shall be con-
strued as requiring the Department to 
grant such attorney or other represent-
ative eligibility for access to classified 
information, or to disclose to such at-
torney or representative, or permit the 
applicant or employee to disclose to 
such attorney or representative, classi-
fied information. 

(f) A determination of eligibility for 
access to classified information by the 
ARC is a discretionary security deci-
sion. Decisions of the ARC shall be in 
writing and shall be made as expedi-
tiously as possible. Access shall be 
granted only where facts and cir-
cumstances indicate that access to 
classified information is clearly con-
sistent with the national security in-
terest of the United States, and any 
doubt shall be resolved in favor of the 
national security. 

(g) The Department Security Officer 
shall have an opportunity to present 
relevant information in writing or, if 
the applicant or employee appears per-
sonally, in person. Any such written 
submissions shall be made part of the 
applicant’s or employee’s security 
record and, as the national security in-
terests of the United States and other 
applicable law permit, shall also be 
provided to the applicant or employee. 
Any personal presentations shall be, to 
the extent consistent with the national 
security and other applicable law, in 
the presence of the applicant or em-
ployee. 

(h) When the Attorney General or 
Deputy Attorney General personally 
certifies that a procedure set forth in 

this section cannot be made available 
in a particular case without damaging 
the national security interests of the 
United States by revealing classified 
information, the particular procedure 
shall not be made available. This is a 
discretionary and final decision not 
subject to further review. 

(i) This section does not limit the au-
thority of the Attorney General pursu-
ant to any other law or Executive 
Order to deny or terminate access to 
classified information if the national 
security so requires and the Attorney 
General determines that the appeal 
procedures set forth in this section 
cannot be invoked in a manner that is 
consistent with the national security. 
Nothing in this section requires that 
the Department provide any procedures 
under this section to an applicant 
where a conditional offer of employ-
ment is withdrawn for reasons of suit-
ability or any reason other than denial 
of eligibility for access to classified in-
formation. Suitability determinations 
shall not be used for the purpose of de-
nying an applicant or employee the re-
view proceedings of this section where 
there has been a denial or revocation of 
eligibility for access to classified infor-
mation. 

PART 18—OFFICE OF JUSTICE PRO-
GRAMS HEARING AND APPEAL 
PROCEDURES 

Sec. 
18.1 Purpose. 
18.2 Application. 
18.3 Definitions. 
18.4 Preliminary hearings. 
18.5 Hearings. 
18.6 Conduct of hearings. 
18.7 Discovery. 
18.8 Recommended decision. 
18.9 Final agency decision. 
18.10 Rehearing. 

AUTHORITY: Secs. 802–804 of the Omnibus 
Crime Control and Safe Streets Act of 1968, 
42 U.S.C. 3701, et seq., as amended (Pub. L. 90– 
351, as amended by Pub. L. 93–83, Pub. L. 93– 
415, Pub. L. 94–430, Pub. L. 94–503, Pub. L. 95– 
115, Pub. L. 96–157, and Pub. L. 98–473). 

Secs. 223(d), 226 and 228(e) of the Juvenile 
Justice and Delinquency Prevention Act of 
1974, 42 U.S.C. 5601, et seq., as amended (Pub. 
L. 93–415, as amended by Pub. L. 94–503, Pub. 
L. 95–115, Pub. L. 96–509, and Pub. L. 98–473). 
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Sec. 1407(F) of the Victims of Crime Act of 
1984, 42 U.S.C. 10601, et seq. Pub. L. 98–473, 98 
Stat. 2176. 

SOURCE: 50 FR 28199, July 11, 1985, unless 
otherwise noted. 

§ 18.1 Purpose. 
The purpose of this regulation is to 

implement the hearing and appeal pro-
cedures available to State block or for-
mula grant applicants or recipients and 
existing categorical grantees under 
sections 802 through 804 of title I of the 
Omnibus Crime Control and Safe 
Streets Act of 1968, as amended (Crime 
Control Act); sections 223(d), 226 and 
228(e) of the Juvenile Justice and De-
linquency Prevention Act of 1974, as 
amended (Juvenile Justice Act); and 
section 1407(F) of the Victims of Crime 
Act of 1984 (Victims of Crime Act). 

§ 18.2 Application. 
(a) These procedures apply to all ap-

peals and hearings of State formula or 
block grant applicants or recipients 
and all existing recipients of categor-
ical grants or cooperative agreements 
requested under section 802 of the Jus-
tice Assistance Act; sections 223(d), 226 
and 228(e) of the Juvenile Justice Act; 
section 1407(F) of the Victims of Crime 
Act; the nondiscrimination provision of 
section 809 of the Crime Control Act, or 
the cross-referenced provisions of the 
Emergency Federal Law Enforcement 
Assistance Program. The method of no-
tifying recipients of their non-compli-
ance with section 809 (the non-
discrimination provison of the Crime 
Control Act and 28 CFR 42.208. 

(b) These procedures do not apply to 
hearings requested under the Public 
Safety Officers’ Benefits Act, 42 U.S.C. 
3796, et seq. The hearing and appeal pro-
cedures available to claimants denied 
benefits under that Act are set forth in 
the appendix to 28 CFR part 32. 

(c) These procedures do not apply to 
subgrant applicants or to recipients or 
third party beneficiaries of block or 
formula grants awarded to a State. 

(d) These procedures do not apply to 
categorical grant applicants. 

(e) These procedures do not apply to 
private sector/prison industry enhance-
ment certification applicants; Regional 
Information Sharing Systems grant ap-
plicants; surplus Federal property cer-

tification applicants; or the State re-
imbursement program for Incarcerated 
Mariel-Cubans. 

§ 18.3 Definitions. 

(a) Block or formula grant applicant or 
recipient means an applicant for a grant 
awarded under the provisions of part D 
of the Crime Control Act; part B, sub-
part I of the Juvenile Justice Act; and 
sections 1403 and 1404 of the Victims of 
Crime Act. 

(b) Categorical grant recipient means a 
public or private agency which has re-
ceived a research, statistics, discre-
tionary, technical assistance, special 
emphasis, training, concentration of 
Federal effort or other direct Federal 
assistance award of grant funds. 

(c) Categorical grant applicant means a 
public or private agency which has ap-
plied for a research, statistics, discre-
tionary, technical assistance, special 
emphasis, training, concentration of 
Federal effort or other direct Federal 
assistance award of grant funds. 

(d) Grant includes cooperative agree-
ments and means a direct award of fi-
nancial assistance from OJP, BJA, NIJ, 
OJJDP, BJS or OVC. 

(e) Crime Control Act means the Omni-
bus Crime Control and Safe Streets Act 
of 1968, 42 U.S.C. 3701, et seq., as amend-
ed. 

(f) Juvenile Justice Act means the Ju-
venile Justice and Delinquency Preven-
tion Act of 1974, 42 U.S.C. 5601, et seq., 
as amended. 

(g) Responsible agency means the or-
ganizational unit whose action is being 
appealed. This will be OJP, NIJ, BJS, 
OJJDP, BJA or OVC as appropriate. In 
hearings requested under the non-
discrimination provisions of the Crime 
Control Act, the responsible agency is 
OJP. In hearings requested to contest 
block or formula grant denials or ter-
minations or categorical grant termi-
nations, the responsible agency is the 
organizational unit that took the ac-
tion at issue: OJP, BJA, OJJDP, NIJ, 
BJS or OVC. 

(h) Responsible agency official means 
the Assistant Attorney General, Office 
of Justice Programs (OJP); the Direc-
tor, Bureau of Justice Assistance 
(BJA); the Director, National Institute 
of Justice (NIJ); the Director, Bureau 
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of Justice Statistics (BJS); the Direc-
tor, Office for Victims of Crime (OVC); 
or the Administrator, Office of Juve-
nile Justice and Delinquency Preven-
tion (OJJDP), as appropriate. 

(i) Sub-grant applicant or recipient 
means the State agency, unit of local 
government or private non-profit orga-
nization which applies for, or receives, 
a grant from a State agency which ad-
ministers a block or formula grant. 

(j) Victims of Crime Act means the Vic-
tims of Crime Act of 1984, 42 U.S.C. 
10601, et seq. 

§ 18.4 Preliminary hearings. 

(a) A grantee determined to be in 
noncompliance with the non-
discrimination provisions of the Crime 
Control Act, the Juvenile Justice Act 
or the Victims of Crime Act may re-
quest a preliminary hearing within 90 
days after receipt of the notification of 
noncompliance. 

(b) The preliminary hearing shall be 
initiated within 30 days of the request. 

(c) The sole issue to be adjudicated 
by the hearing officer is whether the 
grantee is likely to prevail on the mer-
its of the issue at a full hearing re-
quested under 28 CFR 42.215. The grant-
ee shall have the burden of persuading 
the hearing officer that the grantee is 
likely to prevail on the merits. 

(d) The hearing officer may permit 
the parties to argue the issue by briefs, 
oral argument, or the presentation of 
testimony and exhibits. The hearing of-
ficer shall accept as evidence docu-
ments and other exhibits which can 
reasonably be authenticated and sub-
jected to cross-examination at a full 
hearing. 

(e) The hearing officer shall make 
the final decision on the issue within 15 
days after the conclusion of the pre-
liminary hearing. 

§ 18.5 Hearings. 

(a) Whenever the responsible agency 
official finds that there has been a sub-
stantial failure to comply with: 

(1) The provisions of the Crime Con-
trol Act, the Juvenile Justice Act, or 
the Victims of Crime Act; 

(2) Regulations promulgated by the 
responsible agency pursuant to appro-
priate statutory authority; or 

(3) A plan or application submitted in 
accordance with the provisions of the 
Crime Control Act; the Juvenile Jus-
tice Act, the Victims of Crime Act, or 
the provisions of any other applicable 
Federal act, regulation or guideline; 
the responsible agency shall notify the 
grantee or applicant State that all or 
part of its grant or subgrant will be 
terminated or suspended until the re-
sponsible agency is satisfied that there 
is no longer such failure. 

(b) The notice shall contain: 
(1) A statement of facts sufficient to 

inform the party of the reasons for the 
agency’s proposed action; 

(2) A statement of the nature of the 
action proposed to be taken; and 

(3) A reference of the available appeal 
rights. 

(c) If a block or formula grant appli-
cant or recipient or a categorical grant 
recipient wishes to appeal any action 
covered by § 18.5(a) it may request a re-
view of the issues in controversy with-
in 30 days after notice of termination, 
noncompliance or denial by writing to: 

Office of General Counsel, office of Justice 
Programs, U.S. Department of Justice, 633 
Indiana Avenue NW., Room 1268, Wash-
ington, DC 20531. 

(d) The request for a review shall 
contain: 

(1) A factual statement sufficient to 
inform the responsible agency of the 
nature of the issues involved; 

(2) A recital of the relief requested; 
and 

(3) A request for an oral hearing, or 
in the alternative, an opportunity to 
submit only written information or ar-
gument to a hearing officer. 

(e) If the responsible agency official 
determines that basis for the appeal in 
§ 18.5(c) would not, if substantiated, es-
tablish a basis for grant award or con-
tinuation, the official may take final 
agency action on the appeal. 

(f) The responsible agency or its rep-
resentative may attempt to informally 
resolve a controversy arising under 
this section prior to initiating a hear-
ing. Unless it is expressly agreed other-
wise, an agreement to attempt infor-
mal resolution does not waive the right 
to the formal hearing. 

(g) If the responsible agency or its 
representaive does not receive a re-
quest for a review within 30 days after 
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notice has been sent, the opportunity 
for review is waived. 

(h) All oral hearings requested under 
this section shall be held in Wash-
ington, DC, unless the hearing officer 
decides that the hearing could be con-
ducted in a more expeditious, fair, or 
cost effective manner in another loca-
tion. 

(i) The responsible agency may sus-
pend all or part of the grantee’s fund-
ing pending the completion of the re-
view process. If, at the conclusion of 
the review process, the responsible 
agency determines that the grantee is 
in compliance, it shall restore all pre-
viously suspended funding to the grant-
ee. 

(j) Any person may request the re-
sponsible agency official to determine 
whether a grantee has failed to comply 
with the terms of the statute under 
which the grant was awarded, agency 
regulations or the terms and condi-
tions of the grant. The responsible 
agency may, in its discretion, conduct 
an investigation into the matter and, if 
warranted, make a determination of 
noncompliance. Only a grantee deter-
mined to be in noncompliance may re-
quest a compliance hearing. 

§ 18.6 Conduct of hearings. 

(a) A hearing officer appointed by the 
responsible agency official shall pre-
side over the hearing. The hearing offi-
cer may be an administrative law 
judge, or an employee of the Depart-
ment of Justice who was not involved 
in the administration, investigation or 
prosecution of the matter at issue. In 
hearings held under the nondiscrimina-
tion provisions of the Crime Control 
Act, the Juvenile Justice Act or the 
Victims of Crime Act, the hearing offi-
cer shall be an administrative law 
judge. 

(b) If the hearing officer appointed is 
unacceptable to the appellant, it shall 
promptly inform the responsible agen-
cy official of the reasons for its posi-
tion. The responsible agency official 
may select another hearing officer, or 
affirm the initial selection. In either 
case, the official shall inform the ap-
pellant of the reasons for the decision. 

(c) The hearing officer shall have the 
following powers and duties: 

(1) The power to hold hearings and 
regulate the course of the hearings and 
the conduct of the parties and their 
counsel; 

(2) The power to sign and issue sub-
poenas and other orders requiring ac-
cess to records; 

(3) The power to administer oaths 
and affirmations; 

(4) The power to examine witnesses; 
(5) The power to rule on offers of 

proof and to receive evidence; 
(6) The power to take depositions or 

to cause depositions to be taken; 
(7) The power to hold conferences 

under § 18.6(d) for the settlement or 
simplification of the issues or for any 
other proper purpose; 

(8) The power to consider and rule 
upon procedural requests and other 
motions, including motions for default; 

(9) The duty to conduct fair and im-
partial hearings; 

(10) The duty to maintain order; 
(11) The duty to avoid unnecessary 

delay; and 
(12) All powers and duties reasonably 

necessary to perform the functions 
enumerated in subsections (1)–(11). 

(d) The hearing officer may call upon 
the parties to consider: 

(1) Simplification or clarification of 
the issues; 

(2) Stipulations, admissions, agree-
ments on documents, or other under-
standings which will expedite conduct 
of the hearing; 

(3) Limitation of the number of wit-
nesses and of cumulative evidence; 

(4) Settlement of all or part of the 
issues in dispute; 

(5) Such other matters as may aid in 
the disposition of the case. 

(e) All hearings under this part shall 
be public unless otherwise ordered by 
the responsible agency official. 

(f) The hearing shall be conducted in 
conformity with sections 5–8 of the Ad-
ministrative Procedure Act, 5 U.S.C. 
554–557. 

(g) The responsible agency shall have 
the burden of going forward with the 
evidence and shall generally present its 
evidence first. 

(h) Technical rules of evidence shall 
not apply to hearings conducted pursu-
ant to this part, but rules designed to 
assure production of the most credible 
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evidence available and to subject testi-
mony to cross-examination shall be ap-
plied where reasonably necessary by 
the hearing officer. The hearing officer 
may exclude irrelevant, immaterial, or 
unduly repetitious evidence. All docu-
ments and other evidence offered or 
taken for the record shall be open to 
examination by the parties, and oppor-
tunity shall be given to refute facts 
and arguments advanced on either side 
of the issues. A transcript shall be 
made of the oral evidence except to the 
extent the substance thereof is stipu-
lated for the record. 

(i) During the time a proceeding is 
before a hearing officer, all motions 
shall be addressed to the hearing offi-
cer and, if within his or her delegated 
authority, shall be ruled upon. Any 
motion upon which the hearing officer 
has no authority to rule shall be cer-
tified to the responsible agency official 
with a recommendation. The opposing 
party may answer within such time as 
may be designated by the hearing offi-
cer. The hearing officer may permit 
further replies by both parties. 

§ 18.7 Discovery. 
(a)(1) At any time after the initiation 

of the proceeding, the hearing officer 
may order, by subpoena if necessary, 
the taking of a deposition and the pro-
duction of relevant documents by the 
deponent. Such order may be entered 
upon a showing that the deposition is 
necessary for discovery purposes, and 
that such discovery could not be ac-
complished by voluntary methods. 
Such an order may also be entered in 
extraordinary circumstances to pre-
serve relevant evidence upon a showing 
that there is substantial reason to be-
lieve that such evidence could not be 
presented through a witness at the 
hearing. The decisive factors for a de-
termination under this subsection, 
however, shall be fairness to all parties 
and the requirements of due process. 
Depositions may be taken orally or 
upon written questions before any per-
son who has the power to administer 
oaths. 

(2) Each deponent shall be duly 
sworn, and any adverse party shall 
have the right to cross-examine. Objec-
tions to questions or documents shall 
be in short form, stating the grounds 

upon which objections are made. The 
questions propounded and the answers 
thereto, together with all objections 
made (but not including argument or 
debate), shall be reduced to writing and 
certified by the officer before whom 
the deposition was taken. Thereafter, 
the officer shall forward the deposition 
and one (1) copy thereof to the party at 
whose instance the deposition was 
taken and shall forward one (1) copy to 
the representative of the other party. 

(3) A deposition may be admitted 
into evidence as against any party who 
was present or represented at the tak-
ing of the deposition, or who had due 
notice thereof, if the hearing officer 
finds that there are sufficient reasons 
for admission and that the admission 
of the evidence would be fair to all par-
ties and comport with the require-
ments of due process. 

(b)(1) At any time after the initiation 
of the appeal, any party may serve 
upon any other party written interrog-
atories to be answered by the party 
served, or by an authorized representa-
tive of the party if the party served is 
a corporate or governmental entity. 
The party served shall furnish all infor-
mation which is available to it. 

(2) Each interrogatory shall be an-
swered separately and fully in writing 
under oath by the party addressed or 
by an authorized representative. The 
time and manner of returning the in-
terrogatory shall be prescribed by the 
hearing officer. 

§ 18.8 Recommended decision. 
Within a reasonable time after the 

close of the record of the hearings con-
ducted under § 18.6, the hearing officer 
shall submit findings of fact, conclu-
sions of law, and a recommended order 
to the responsible agency official, in 
writing. The hearing officer shall 
promptly make copies of these docu-
ments available to the parties. 

§ 18.9 Final agency decision. 
(a) In hearings conducted under § 18.6, 

the responsible agency official shall 
make the final agency decision, on the 
basis of the record, findings, conclu-
sions, and recommendations presented 
by the hearing examiner. 

(b) Prior to making a final decision, 
the responsible agency official shall 

VerDate Sep<11>2014 10:45 Nov 14, 2023 Jkt 259115 PO 00000 Frm 00451 Fmt 8010 Sfmt 8010 Y:\SGML\259115.XXX 259115js
pe

ar
s 

on
 D

S
K

12
1T

N
23

P
R

O
D

 w
ith

 C
F

R



442 

28 CFR Ch. I (7–1–23 Edition) § 18.10 

give the parties an opportunity to sub-
mit the following, within thirty (30) 
days after the submission of the hear-
ing officer’s recommendations: 

(1) Proposed findings and determina-
tions; 

(2) Exceptions to the recommenda-
tions of the hearing officer; and 

(3) Supporting reasons for the excep-
tions or proposed findings or deter-
minations; and 

(4) Final briefs summarizing the ar-
guments presented at the hearing. 

(c) All determinations, findings and 
conclusions made by the responsible 
agency official shall be final and con-
clusive upon the responsible agency 
and all appellants. 

§ 18.10 Rehearing. 
(a) Any appellant dissatisfied with a 

final agency decision under § 18.9 may, 
within 30 days after the notice of the 
final agency decision is sent, request 
the responsible agency official to re-re-
view the record, and present additional 
evidence which is appropriate and per-
tinent to support a different decision. 

(b) If the responsible agency official 
finds that the appellant has: 

(1) Presented evidence or argument 
which is sufficiently significant to re-
quire the conduct of further pro-
ceedings; or 

(2) Shown some defect in the conduct 
of the initial hearing sufficient to 
cause substantial unfairness or an erro-
neous finding in that hearing, the re-
sponsible agency official may require 
that another oral hearing be held on 
one or more of the issues in con-
troversy, or permit the dissatisfied 
party to present further evidence or ar-
gument in writing. 

(c) Any rehearing ordered by the re-
sponsible agency official shall be con-
ducted pursuant to §§ 18.5–18.8. 

PART 19—USE OF PENALTY MAIL IN 
THE LOCATION AND RECOVERY 
OF MISSING CHILDREN 

Sec. 
19.1 Purpose. 
19.2 Contact person for Missing Children 

Penalty Mail Program. 
19.3 Policy. 
19.4 Cost and percentage estimates. 
19.5 Report to the Office of Juvenile Justice 

and Delinquency Prevention. 

19.6 Responsibility of DOJ organizational 
units for program implementation and 
implementation procedures. 

AUTHORITY: 39 U.S.C. 3220(a)(2), 5 U.S.C. 301. 

SOURCE: Order No. 1239–87, 52 FR 45174, Nov. 
25, 1987, unless otherwise noted. 

§ 19.1 Purpose. 
This regulation, providing for a Miss-

ing Children Penalty Mail Program in 
the Department of Justice (DOJ), is in-
tended to comply with the regulation 
requirement set forth in section 1(a) of 
Public Law 99–87, which adds a new sec-
tion 3220 to title 39, U.S. Code. The reg-
ulation also implements the Office of 
Juvenile Justice and Delinquency Pre-
vention (OJJDP) guideline (50 FR 46622) 
promulgated under the authority of 39 
U.S.C. 3220(a)(1), and is intended to as-
sist in the location and recovery of 
missing children through the use of 
DOJ penalty mail. 

§ 19.2 Contact person for Missing Chil-
dren Penalty Mail Program. 

The DOJ contact person for the Miss-
ing Children Penalty Mail Program is: 
Patricia Schellman, General Services 
Staff, Justice Management Division, 
U.S. Department of Justice, 10th and 
Constitution Ave., NW., Washington, 
DC 20530, telephone number (202) 633– 
2353. 

§ 19.3 Policy. 
(a) The Department of Justice will 

supplement and expand the national ef-
fort to assist in the location and recov-
ery of missing children by maximizing 
the economical use of missing children 
photographs and biographical informa-
tion in domestic penalty mail directed 
to members of the public. 

(b) Because the use of inserts printed 
with missing children photographs and 
biographical information has been de-
termined to be the most cost effective 
method for general application of the 
program, DOJ’s first priority will be to 
insert, manually and via automated in-
serting equipment, photographs and bi-
ographical data related to missing chil-
dren in a variety of types of penalty 
mail envelopes. These include: 

(1) Standard letter-size envelopes 
(41⁄2″ × 91⁄2″); 

(2) Document-size envelopes (91⁄2″ × 
12″, 91⁄2 × 111⁄2″, 10″ × 13″); and 
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