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Subpart A—Introduction

§53.1 Introduction.

The regulations in this part (part 53,
subchapter C, chapter I, title 27, Code
of Federal Regulations) are designated
“Manufacturers Excise Taxes—Fire-
arms and Ammunition.”” The regula-
tions relate to the tax on the sale of
firearms and ammunition imposed by
section 4181 of the Internal Revenue
Code of 1986, and to certain related ad-
ministrative provisions of chapter 32,
subchapter F, of the Code. Chapter 32,
subchapter D of the Code imposes taxes
on the sale or use by the manufacturer,
producer, or importer of certain rec-
reational equipment specified in that
chapter. References in the regulations

§53.2

in this part to the ‘‘Internal Revenue
Code” or the ‘“‘Code’ are references to
the Internal Revenue Code of 1986
(United States Code of 1986), as amend-
ed, unless otherwise indicated. Ref-
erences to a section or other provision
of law are references to a section or
other provision of the Internal Revenue
Code of 1986, as amended, unless other-
wise indicated.

§53.2 Attachment of tax.

(a) For purposes of this part, the
manufacturers excise tax generally at-
taches when the title to the article
sold passes from the manufacturer to a
purchaser.

(b) When title passes is dependent
upon the intention of the parties as
gathered from the contract of sale and
the attendant circumstances. In the
absence of expressed intention, the
legal rules of presumption followed in
the jurisdiction where the sale is made
govern in determining when title
passes.

(c) In the case of a sale on credit, the
tax attaches whether or not the pur-
chase price is actually collected.

(d) Where a consignor (such as a man-
ufacturer) consigns articles to a con-
signee (such as a dealer), retaining
ownership in them until they are dis-
posed of by the consignee, title does
not pass, and the tax does not attach
until sale by the consignee. Where the
relationship between a manufacturer
and a dealer is that of principal and
agent, title does not pass, and the tax
does not attach, until sale by the deal-
er.

(e) In the case of a lease, an install-
ment sale, a conditional sale, or a chat-
tel mortgage arrangement or similar
arrangement creating a security inter-
est, a proportionate part of the tax at-
taches to each payment. See section
4217 and §§53.103 and 53.104 for a limita-
tion on the amount of tax payable on
lease payments.

(f) In the case of use by the manufac-
turer, the tax attaches at the time the
use begins.
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§53.3 Exemption certificates.

Several provisions of this part, relat-
ing to sales exempt from manufactur-
ers excise tax, require the manufac-
turer to obtain an exemption certifi-
cate from the purchaser to substan-
tiate the exempt character of the sale.
Any form of exemption certificate will
be acceptable if it includes all the in-
formation required by the provisions of
this part. These certificates are avail-
able as preprinted forms, which are
available for free download on the TTB
website at htips:/www.ttb.gov/forms, or
by request sent via postal mail to the
Alcohol and Tobacco Tax and Trade
Bureau, National Revenue Center, 550
Main Street, Room 8970, Cincinnati, OH
45202. The preprinted certificates may
be reproduced as needed.

[T.D. TTB-44, 71 FR 16957, Apr. 4, 2006, as
amended by T.D. TTB-196, 89 FR 87951, Nov.
6, 2024]

Subpart B—Definitions

§53.11 Meaning of terms.

When used in this part and in forms
prescribed under this part, where not
otherwise distinctly expressed or mani-
festly incompatible with the intent
thereof, terms shall have the meanings
ascribed in this section. Words in the
plural form shall include the singular,
and vice versa, and words importing
the masculine gender shall include the
feminine. The terms ‘‘includes” and
“including” do not exclude other
things not enumerated which are in the
same general class or are otherwise
within the scope thereof.

Administrator. The Administrator, Al-
cohol and Tobacco Tax and Trade Bu-
reau, Department of the Treasury,
Washington, DC.

Appropriate TTB officer. An officer or
employee of the Alcohol and Tobacco
Tax and Trade Bureau (TTB) author-
ized to perform any functions relating
to the administration or enforcement
of this part by TTB Order 1135.53, Dele-
gation of the Administrator’s Authori-
ties in 27 CFR Part 53, Manufacturers
Excise Taxes—Firearms and Ammuni-
tion.

Calendar quarter. A period of 3 cal-
endar months ending on March 31, June
30, September 30, or December 31.

27 CFR Ch. | (4-1-25 Edition)

Calendar year. The period which be-
gins January 1 and ends on the fol-
lowing December 31.

Chapter 32. For purposes of this part
chapter 32 means section 4181, chapter
32, of the Internal Revenue Code of
1986, as amended.

Code. Internal Revenue Code of 1986,
as amended.

Electronic fund transfer (EFT). Any
transfer of funds effected by a tax-
payer’s financial institution, either di-
rectly or through a correspondent
banking relationship, via the Federal
Reserve Communications System
(FRCS) or Fedwire to the Treasury Ac-
count at the Federal Reserve Bank.

Ezxportation. The severance of an arti-
cle from the mass of things belonging
within the United States with the in-
tention of uniting it with the mass of
things belonging within some foreign
country or within a possession of the
United States.

Ezxporter. The person named as ship-
per or consignor in the export bill of
lading.

Financial institution. A bank or other
financial institution, whether or not a
member of the Federal Reserve Sys-
tem, which has access to the Federal
Reserve Communications Systems
(FRCS) or Fedwire. The “FRCS” or
“Fedwire” is a communications net-
work that allows Federal Reserve Sys-
tem member financial institutions to
effect a transfer of funds for their cus-
tomers (or other financial institutions)
to the Treasury Account at the Federal
Reserve Bank.

Firearms. Any portable weapons, such
as rifles, carbines, machine guns, shot-
guns, or fowling pieces, from which a
shot, bullet, or other projectile may be
discharged by an explosive.

Importer. Any person who brings a
taxable article into the United States
from a source outside the United
States, or who withdraws such an arti-
cle from a customs bonded warehouse
for sale or use in the United States. If
the nominal importer of a taxable arti-
cle is not its beneficial owner (for ex-
ample, the nominal importer is a cus-
toms broker engaged by the beneficial
owner), the beneficial owner is the
“importer’’ of the article for purposes
of chapter 32 of the Code and is liable
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for tax on their sale or use of the arti-
cle in the United States. See section
4219 of the Code and 27 CFR 53.121 for
the circumstances under which sales by
persons other than the manufacturer
or importer are subject to the manu-
facturers excise tax.

Knockdown condition. A taxable arti-
cle that is unassembled but complete
as to all component parts.

Manufacturer. Includes any person
who produces a taxable article from
scrap, salvage, or junk material, or
from new or raw material, by proc-
essing, manipulating, or changing the
form of an article or by combining or
assembling two or more articles. The
term also includes a ‘‘producer’ and an
“importer.” Under certain cir-
cumstances, as where a person manu-
factures or produces a taxable article
for another person who furnishes mate-
rials under an agreement whereby the
person who furnished the materials re-
tains title thereto and to the finished
article, the person for whom the tax-
able article is manufactured or pro-
duced, and not the person who actually
manufactures or produces it, will be
considered the manufacturer.

A manufacturer who sells a taxable
article in a knockdown condition is lia-
ble for the tax as a manufacturer.
Whether the person who buys such
component parts or accessories and as-
sembles a taxable article from them
will be liable for tax as a manufacturer
of a taxable article will depend on the
relative amount of labor, material, and
overhead required to assemble the
completed article and on whether the
article is assembled for business or per-
sonal use.

Person. An individual, trust, estate,
partnership, association, company, or
corporation. When used in connection
with penalties, seizures, and forfeit-
ures, the term includes an officer or
employee of a partnership, who as an
officer, employee or member, is under a
duty to perform the act in respect of
which the violation occurs.

Pistols. Small projectile firearms
which have a short one-hand stock or
butt at an angle to the line of bore and
a short barrel or barrels, and which are
designed, made, and intended to be
aimed and fired from one hand. The
term does not include gadget devices,

§53.11

guns altered or converted to resemble
pistols, or small portable guns erro-
neously referred to as pistols, as, for
example, Nazi belt buckle pistols, glove
pistols, or one-hand stock guns firing
fixed shotgun or fixed rifle ammuni-
tion.

Possession of the United States. In-
cludes Guam, the Midway Islands, Pal-
myra, the Panama Canal Zone, the
Commonwealth of Puerto Rico, Amer-
ican Samoa, the Virgin Islands, and
Wake Island.

Purchaser. Includes a lessee where the
lessor is also the manufacturer of the
article.

Revolvers. Small projectile firearms
of the pistol type, having a breech-
loading chambered cylinder so ar-
ranged that the cocking of the hammer
or movement of the trigger rotates it
and brings the next cartridge in line
with the barrel for firing.

Sale. An agreement whereby the sell-
er transfers the property (that is, the
title or the substantial incidents of
ownership in goods) to the buyer for a
consideration called the price, which
may consist of money, services, or
other things.

Secretary of the Treasury or Secretary.
The Secretary of the Treasury or a del-
egate of the Secretary.

Shells and cartridges. Include any arti-
cle consisting of a projectile, explosive,
and container that is designed, assem-
bled, and ready for use without further
manufacture in firearms, pistols or re-
volvers. A person who reloads used
shell or cartridge casings is a manufac-
turer of shells or cartridges within the
meaning of section 4181 if such reloaded
shells or cartridges are sold by the re-
loader. However, the reloader is not a
manufacturer of shells or cartridges if,
in return for a fee and expenses, he re-
loads casings of shells or cartridges
submitted by a customer and returns
the reloaded shells or cartridges with
the identical casings provided by the
customer to that customer. Under such
circumstances, the customer would be
the manufacturer of the shells or car-
tridges and may be liable for tax on the
sale of articles. See section 4218 of the
Code and §53.112.

Tazxable article. Any article taxable
under section 4181 of the Code.
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Treasury Account. The Department of
Treasury’s General Account at the
Federal Reserve Bank of New York.

Vendor. Includes a lessor where the
lessor is also the manufacturer of the
article.

[T.D. ATF-308, 56 FR 303, Jan. 3, 1991, as
amended by T.D. ATF-312, 56 FR 31083, July
9, 1991; T.D. ATF-330, 57 FR 40325, Sept. 3,
1992; T.D. ATF-365, 60 FR 33670, June 28, 1995;
T.D. ATF-404, 63 FR 52603, Oct. 1, 1998; T.D.
ATF-447, 66 FR 19088, Apr. 13, 2001; T.D. TTB-
44, 71 FR 16957, Apr. 4, 2006; T.D. TTB-196, 89
FR 87951, Nov. 6, 2024]

Subpart C—Administrative and
Miscellaneous Provisions

§53.20 Delegations of the
trator.

The regulatory authorities of the Ad-
ministrator contained in this part are
delegated to appropriate TTB officers.
These TTB officers are specified in
TTB Order 1135.53, Delegation of the
Administrator’s Authorities in 27 CFR
Part 53, Manufacturers Excise Taxes—
Firearms and Ammunition. You may
obtain a copy of this order by accessing
the TTB Web site (https:/www.ttb.gov)
or by mailing a request to the Alcohol
and Tobacco Tax and Trade Bureau,

Adminis-

National Revenue Center, 550 Main
Street, Room 8970, Cincinnati, OH
45202.

[T.D. TTB-44, 71 FR 16957, Apr. 4, 2006, as
amended by T.D. T'TB-196, 89 FR 87950, Nov.
6, 2024]

§53.21 Forms prescribed.

(a) The appropriate TTB officer is au-
thorized to prescribe all forms required
by this part. All of the information
called for in each form shall be fur-
nished as indicated by the headings on
the form and the instructions on or
pertaining to the form. In addition, in-
formation called for in each form shall
be furnished as required by this part.
The form will be filed in accordance
with the instructions on the form.

(b) Forms prescribed by this part are
available for printing through the TTB
Web site (https:/www.ttb.gov) or by
mailing a request to the Alcohol and
Tobacco Tax and Trade Bureau, Na-

tional Revenue Center, 550 Main
Street, Room 8970, Cincinnati, OH
45202.

27 CFR Ch. | (4-1-25 Edition)

(c) Signature authorication. An indi-
vidual’s signature on a return, state-
ment, or other document made by or
for a corporation or a partnership shall
be prima facie evidence that the indi-
vidual is authorized to sign the return,
statement, or other document.

[T.D. ATF-308, 56 FR 303, Jan. 3, 1991. Redes-
ignated in part by T.D. ATF-365, 60 FR 33670,
June 28, 1995, as amended by T.D. 372, 61 FR
20724, May 8, 1996; T.D. ATF-447, 66 FR 19088,
Apr. 13, 2001; T.D. TTB-44, 71 FR 16957, Apr.
4, 2006; T.D. TTB-196, 89 FR 87950, Nov. 6,
2024]

§53.22 Employer
ber.

identification num-

(a) Requirement of application. (1) Ex-
cept for one-time or occasional filers,
every person who makes a sale or use
of an article with respect to which a
tax is imposed by section 4181 of the
Code, and who has not earlier been as-
signed an employer identification num-
ber or has not applied for one, shall
make an application on Form SS-4 for
an employer identification number.
The application and any supple-
mentary statement accompanying it
shall be prepared in accordance with
the applicable form, instructions, and
regulations and shall set forth fully
and clearly the data therein called for.
Form SS-4 may be obtained from any
internal revenue district office or in-
ternal revenue service center. The ap-
plication shall be filed with the inter-
nal revenue officer designated in the
instructions applicable to Form SS-4.
The application shall be signed by:

(i) The individual if the person is an
individual;

(ii) The president, vice-president, or
other principal officer, if the person is
a corporation;

(iii) A responsible and duly author-
ized member or officer having knowl-
edge of its affairs, if the person is a
partnership or other unincorporated
organization; or

(iv) The fiduciary, if the person is a
trust or estate.

An employer identification number
will be assigned to the person in due
course upon the basis of information
reported on the application required
under this section.
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(2) Time for filing Form SS—4. The ap-
plication for an employer identifica-
tion number shall be filed no later than
the seventh day after the date of the
first sale or use of an article with re-
spect to which a tax is imposed by
chapter 32 of the Code. However, the
application should be filed far enough
in advance of the first required use of
such number to permit issuance of the
number in time for compliance with
such requirement.

(3) One-time or occasional filers. A per-
son who files a return under the provi-
sions of section 53.151(a)(5) is not re-
quired to make application for an em-
ployer identification number. Such
persons may use their social security
number on any return, statement or
other document submitted to TTB by
that person in lieu of an employer iden-
tification number.

(b) Use of employer identification num-
ber. The employer identification num-
ber assigned to a person liable for a tax
imposed by chapter 32 of the Code shall
be shown on any return, statement, or
other document submitted to TTB by
the person.

[T.D. ATF-308, 56 FR 303, Jan. 3, 1991, as
amended by T.D. ATF-365, 60 FR 33670, June
28, 1995; T.D. ATF-447, 66 FR 19088, Apr. 13,
2001]

§53.23 Alternate methods or proce-
dures.

(a) A taxpayer, on specific approval
by the appropriate TTB officer as pro-
vided in this section, may use an alter-
nate method or procedure in lieu of a
method or procedure specifically pre-
scribed in this part. The appropriate
TTB officer may approve an alternate
method or procedure, subject to stated
conditions, when—

(1) Good cause has been shown for the
use of the alternate method or proce-
dure;

(2) The alternate method or proce-
dure is within the purpose of, and con-
sistent with the effect intended by, the
specifically prescribed method or pro-
cedure, and affords equivalent security
to the revenue; and

(3) The alternate method or proce-
dure will not be contrary to any provi-
sion of law and will not result in an in-
crease in cost to the Government or
hinder the effective administration of

§53.24

this part. No alternate method or pro-
cedure relating to the assessment, pay-
ment, or collection of tax shall be au-
thorized under this paragraph.

(b) Where the taxpayer desires to em-
ploy an alternate method or procedure,
a written application to do so must be
submitted. The application must spe-
cifically describe the proposed alter-
nate method or procedure and must set
forth the reasons therefor. Alternate
methods or procedures must not be em-
ployed until the appropriate TTB offi-
cer has approved the application. The
taxpayer must, during the period of au-
thorization of an alternate method or
procedure, comply with the terms of
the approved application. Authoriza-
tion for any alternate method or proce-
dure may be withdrawn whenever, in
the judgment of the appropriate TTB
officer, the revenue is jeopardized or
the effective administration of this
part is hindered by the continuation of
such authorization.

[T.D. ATF-365, 60 FR 33670, June 28, 1995, as
amended by T.D. ATF-447, 66 FR 19088, Apr.
13, 2001]

§53.24 Records.

(a) In general—(1) Form of records. The
records required by the regulations in
this part shall be kept accurately, but
no particular form is required for keep-
ing the records. Such forms and sys-
tems of accounting shall be used as will
enable appropriate TTB officers to as-
certain whether liability for tax is in-
curred and, if so, the amount thereof.

(2) [Reserved]

(b) Copies of returns, schedules, and
statements. Every person who is re-
quired, by the regulations in this part
or by instructions applicable to any
form prescribed thereunder, to Kkeep
any copy of any return, schedule,
statement, or other document, shall
keep such copy as a part of the records.

(c) Records of claimants. Any person
who, pursuant to the regulations in
this part, claims a refund, credit, or
abatement, shall keep a complete and
detailed record with respect to the tax,
interest, addition to the tax, additional
amount, or assessable penalty to which
the claim relates. Such record shall in-
clude any records required of the
claimant by paragraph (b) of this sec-
tion and subpart L of this part.
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(d) Place and period for keeping
records. (1) All records required by this
part shall be prepared and kept by the
person required to keep them, at one or
more convenient and safe locations ac-
cessible to appropriate TTB officers,
and shall at all times be immediately
available for inspection by such offi-
cers.

(2) Except as otherwise provided in
this subparagraph, every person re-
quired by the regulations in this part
to keep records in respect of a tax shall
maintain such records for at least
three years after the due date of such
tax for the return period to which the
records relate, or the date such tax is
paid, whichever is later. The records of
claimants required by paragraph (c) of
this section shall be maintained for a
period of at least three years after the
date the claim is filed.

(e) Reproduction of original records. (1)
General books of account, such as cash
books, journals, voucher registers,
ledgers, etc., shall be maintained and
preserved in their original form. How-
ever, reproductions of supporting
records of details, such as invoices,
vouchers, production reports, sales
records, certificates, proofs of expor-
tation, etc., may be kept in lieu of the
original records. Any process may be
used which accurately and timely re-
produces the original record, and which
forms a durable medium for reproduc-
ing and preserving the original record.

(2) Copies of records treated as original
records. Whenever records are repro-
duced under this section, the repro-
duced records shall be preserved in con-
veniently accessible files, and provi-
sions shall be made for examining,
viewing, and using the reproduced
records the same as if they were the
original record. Such reproduced
records shall be treated and considered
for all purposes as though they were
the original record. All provisions of
law and regulations applicable to the
original record are applicable to the re-
produced record.

[T.D. ATF-365, 60 FR 33670, June 28, 1995, as
amended by T.D. ATF-447, 66 FR 19088, Apr.
13, 2001]

Subparts D-F [Reserved]
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Subpart G—Tax Rates

§53.61 Imposition and rates of tax.

(a) Imposition of tax. Section 4181 of
the Code imposes a tax on the sale of
the following articles by the manufac-
turer, producer, or importer thereof:

(1) Pistols;

(2) Revolvers;

(3) Firearms (other than pistols and
revolvers); and

(4) Shells and cartridges.

(b) Parts or accessories—(1) In general.
No tax is imposed by section 4181 of the
Code on the sale of parts or accessories
of firearms, pistols, revolvers, shells,
and cartridges when sold separately or
when sold with a complete firearm for
use as spare parts or accessories. The
tax does attach, however, to sales of
completed firearms, pistols, revolvers,
shells, and cartridges, and to sale of
such articles that, although in knock-
down condition, are complete as to all
component parts.

(2) Component parts. Component parts
are items that would ordinarily be at-
tached to a firearm during use and, in
the ordinary course of trade, are pack-
aged with the firearm at the time of
sale by the manufacturer or importer.
All component parts for firearms are
includible in the price for which the ar-
ticle is sold.

(3) Nontaxable parts. Parts sold with
firearms that duplicate component
parts that are not includible in the
price for which the article is sold.

(4) Nontaxable accessories. Items that
are not designed to be attached to a
firearm during use or that are not, in
the ordinary course of trade, provided
with the firearm at the time of the sale
by the manufacturer or importer are
not includible in the price for which
the article is sold.

(5) Examples—(i) In general. The fol-
lowing examples are provided as guide-
lines and are not meant to be all inclu-
sive.

(ii) Component parts. Component parts
include items such as a frame or re-
ceiver, breech mechanism, trigger
mechanism, barrel, buttstock,
forestock, handguard, grips, buttplate,
fore end cap, trigger guard, sight or set
of sights (iron or optical), sight mount
or set of sight mounts, a choke, a flash
hider, a muzzle brake, a magazine, a
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set of sling swivels, and/or an attach-
able ramrod for muzzle loading fire-
arms when provided by the manufac-
turer or importer for use with the fire-
arm in the ordinary course of commer-
cial trade. Component parts also in-
clude any part provided with the fire-
arm that would affect the tax status of
the firearm, such as an attachable
shoulder stock.

(iii) Nontazxable parts. Nontaxable
parts include items such as extra bar-
rels, extra sights, optical sights and
mounts (in addition to iron sights),
spare magazines, spare cylinders, extra
choke tubes, and spare pins.

(iv)  Nontarxable accessories. Non-
taxable accessories include items such
as cleaning equipment, slings, slip on
recoil pads (in addition to standard
buttplate), tools, gun cases for storage
or transportation, separate items such
as knives, belt buckles, or medallions.
Nontaxable accessories also include op-
tional items purchased by the cus-
tomer at the time of retail sale that do
not change the tax classification of the
firearm, such as telescopic sights and
mounts, recoil pads, slings, sling swiv-
els, chokes, and flash hiders/muzzle
brakes of a type not provided by the
manufacturer or importer of the fire-
arm in the ordinary course of commer-
cial trade.

(c) Rates of tax. Tax is imposed on the
sale of the articles specified in section
4181 of the Code at the rates indicated
below.

Percent
(1) PIStOIS ..o 10
(2) REVOIVEIS ..o 10
(3) Firearms (other than pistols and revolvers) ..... 11
(4) Shells and cartridges ........cccccoveviveivevenenenieenns 11

(d) Computation of tax. The tax is
computed by applying to the price for
which the article is sold the applicable
rate. For definition of the term ‘‘price”’
see section 4216 of the Code and the
regulations contained in subpart J of
this part.

(e) Liability for tax. The tax imposed
by section 4181 of the Code is payable
by the manufacturer, producer, or im-
porter making the sale.

[T.D. ATF-308, 56 FR 303, Jan. 3, 1991, as
amended by T.D. ATF-404, 63 FR 52603, Oct.
1, 1998]
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§53.62 Exemptions.

(a) Firearms subject to the National
Firearms Act. Section 4182(a) provides
that the tax imposed by section 4181 of
the Code shall not attach to the sale of
any firearms on which the tax imposed
by section 5811 of the Code (relating to
tax on the transfer of machine guns,
short-barreled firearms, and other
weapons) has been paid. Any manufac-
turer, producer, or importer claiming
such an exemption from the tax im-
posed by section 4181 of the Code must
maintain such records and be prepared
to produce such evidence as will estab-
lish the right to the exemption.

(b) Sales to Defense Department or to
U.S. Coast Guard—(1) Military depart-
ment. Section 4182(b) of the Code pro-
vides that the tax imposed by section
4181 of the Code shall not attach to the
sale of firearms, pistols, revolvers,
shells, or cartridges that are purchased
with funds appropriated for a military
department of the United States. For
this purpose, the term ‘‘military de-
partment’” means the Department of
the Army, the Department of the Navy,
and Department of the Air Force. In-
cluded in the Department of the Navy
are naval aviation and the Marine
Corps.

(2) Coast Guard. Section 655, title 14,
U.S.C., provides that no tax on the sale
or transfer of firearms, pistols, revolv-
ers, shells, or cartridges may be im-
posed on such articles when bought
with funds appropriated for the United
States Coast Guard.

(3) Supporting evidence. Any manufac-
turer, producer, or importer claiming
an exemption from the tax imposed by
section 4181 of the Code by reason of
section 4182(b) and section 655, title 14
of the Code must maintain such
records and be prepared to produce
such evidence as will establish the
right to the exemption. Generally,
clearly identified orders or contracts of
a military department signed by an au-
thorized officer of the military depart-
ment will be sufficient to establish the
right to the exemption. In the absence
of such orders or contracts, a state-
ment, signed by an authorized officer
of a military department or the Coast
Guard, that the prescribed articles
were purchased with funds appro-
priated for that military department or
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the Coast Guard will constitute satis-
factory evidence of the right to an ex-
emption.

(c) Small manufacturers, producers, and
importers—(1) Exemption. Section 4182(c)
of the Code provides that the tax im-
posed by section 4181 of the Code shall
not attach to any pistol, revolver, or
firearm manufactured, produced, or
imported by a person who manufac-
tures, produces, and imports less than
an aggregate of 50 of those articles dur-
ing the calendar year, regardless of
when the articles are sold.

(2) Controlled groups. All persons
treated as a single employer for pur-
poses of subsection (a) or (b) of section
52 of the Code are treated as one person
for purposes of paragraph (c)(1) of this
section.

(3) Applicability. The exemption de-
scribed in paragraph (c)(1) of this sec-
tion applies to articles sold by the
manufacturer, producer, or importer
after September 30, 2005. Application of
this exemption is based on the calendar
year in which the manufacture, produc-
tion, or importation of the articles in
question took place and does not de-
pend on when the sale occurs. In addi-
tion, each calendar year stands alone
for purposes of applying the exemption.
[T.D. ATF-308, 56 FR 303, Jan. 3, 1991, as
amended by T.D. ATF-344, 58 FR 40354, July

28, 1993; T.D. TTB-62, 72 FR 51711, Sept. 11,
2007]

§53.63 Other tax-free sales.

For provisions relating to tax-free
sales of firearms and ammunition see:

(a) Section 4221 and 27 CFR 53.131,
“Tax-free sales; general rule’’.

(b) Section 4223 and 27 CFR 53.132,
“Tax-free sale of articles to be used for,
or resold for, further manufacture”.

(c) Section 4222 and 27 CFR 53.140,
“Registration”.

Subparts H-1 [Reserved]

Subpart J—Special Provisions Ap-
plicable to Manufacturers
Taxes

§53.91 Charges to be included in sale
price.

(a) In general. The ‘“‘price’ for which
an article is sold includes the total
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consideration paid for the article,
whether that consideration is in the
form of money, services, or other
things. However, for purposes of the
taxes imposed under chapter 32 of the
Code, certain collateral charges made
in connection with the sale of a taxable
article must be included in the taxable
sale price, whereas others may be ex-
cluded. Any charge which is required
by a manufacturer, producer, or im-
porter to be paid as a condition of its
sale of a taxable article and which is
not attributable to an expense falling
within one of the exclusions provided
in section 4216 of the Code or the regu-
lations thereunder is includable in the
taxable sale price. It is immaterial for
this purpose that the charge may be
paid to a person other than the manu-
facturer, producer, or importer, or that
it may be separately billed to the pur-
chaser as a charge earmarked for ex-
penses incurred or to be incurred in his
behalf, such as charges for demonstra-
tion or display of the article, for sales
promotion programs, or otherwise.
With respect to the rules relating to
exclusion of charges for local adver-
tising of a manufacturer’s products, see
section 4216(e) of the Code and §53.100.
In the case of sales on credit, a car-
rying, finance, or service charge is ex-
cludable from the sale price if it is rea-
sonably related to the costs of carrying
the deferred portion of the sale price
(such as interest on the deferred por-
tion of the sale price, expenses of book-
keeping necessary to keep the records
of such sales, and expenses of cor-
respondence and other communication
in connection with collection).

(b) Tools and dies. Separate charges
for tools and dies used in the manufac-
ture or production of a taxable article
are to be included, in whole or in part,
in the sale price on which the tax is
based. It is immaterial whether the
charges for such items are billed in a
lump sum or are amortized or allocated
to each of the taxable articles. If, at
the termination of a contract to manu-
facture taxable articles, the tools and
dies used in production pass to the pur-
chaser, only the amount of deprecia-
tion of the tools and dies incurred in
production, computed on a ‘‘production
output” basis, should be included in
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the sale price. If the purchaser fur-
nishes the tools and dies, the amount
of the cost thereof, to the extent that
such cost has been depreciated in the
production of the taxable articles
(computed on a ‘‘production output”
basis), shall be included in determining
the sale price of the articles for pur-
poses of computing the tax.

(c) Charges for warranty. A charge for
a warranty of an article which the
manufacturer, producer, or importer
requires the purchaser to pay in order
to obtain the article shall be included
in the sale price of the article on which
the tax is computed. On the other
hand, a charge for a warranty of a tax-
able article paid at the purchaser’s op-
tion shall not be included in the sale
price for purposes of computing tax
thereon.

(d) Charges for coverings, containers,
and packing. Any charge by the manu-
facturer, producer, or importer for cov-
erings and containers of whatever na-
ture used to pack an article for ship-
ment shall be included as part of the
sale price for the purpose of computing
the tax, whether or not the charges are
identified as such on the invoice or are
billed separately. Even though there is
an agreement that the manufacturer,
producer, or importer will repay all or
a portion of the charge for the cov-
erings or containers upon the return
thereof, the full charge nevertheless
shall be included in the sale price. It is
immaterial whether the charge made
at the time of sale is more or less than
the actual value of the covering or con-
tainer. See §53.173(b)(4) for provisions
relating to the claiming of a credit or
refund in the case of a price readjust-
ment due to the return or repossession
of a covering or container. Packing
charges are to be included in the sale
price whether the charges cover normal
packing or special packing services,
such as for extra protection of the arti-
cle or for odd-lot quantities. This rule
shall apply whether the packing serv-
ices are initiated by the manufacturer,
producer, or importer or are furnished
at the request of the purchaser and
whether the packing is performed by
the manufacturer, producer, or im-
porter or by another person at his re-
quest. If the purchaser supplies pack-
ing materials, the fair market value of

§53.92

such materials must be included in the
tax base when computing tax liability
on the sale of the article.

(e) Taxable and nontazxable articles sold
as a unit. Where a taxable article and a
nontaxable article are sold by the man-
ufacturer as a unit, the tax attaches to
that portion of the manufacturer’s sale
price of the unit which is properly allo-
cable to the taxable article. Normally,
the taxable portion of such a unit may
be determined by applying to the man-
ufacturer’s sale price of the unit the
ratio which the manufacturer’s sepa-
rate sale price of the taxable article
bears to the sum of the sale prices of
both the taxable and nontaxable arti-
cles, if such articles are sold separately
by the manufacturer. Where the arti-
cles (or either one of them) are not sold
separately by the manufacturer and do
not have established sale prices, the
taxable portion is to be determined
from a comparison of the actual costs
of the articles to the manufacturer.
Thus, if the cost of the taxable article
represents four-fifths of the total cost
of the complete unit, the tax applies to
four-fifths of the price charged by the
manufacturer for the unit.

[T.D. ATF-308, 56 FR 303, Jan. 3, 1991, as
amended by T.D. ATF-312, 56 FR 31083, July
9, 1991]
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(a) Tar—(1) Tax not part of taxable sale
price. The tax imposed by chapter 32 of
the Code on the sale of an article is not
part of the taxable sale price of the ar-
ticle. Thus, if a manufacturer com-
putes the tax on a sale price which is
determined without regard to the tax,
and it charges the proper tax as a sepa-
rate item, the amount of tax so
charged does not become a part of the
taxable sale price and no tax is due on
the tax so charged. Where no separate
charge is made as tax, it will be pre-
sumed that the price charged to the
purchaser for the article includes the
proper tax, and the proper percentage
of such price will be allocated to the
tax.

(2) Computation of tax. If an article
subject to tax at the rate of 10 percent
is sold for $100 and an additional item
of $10 is billed as tax, $100 is the tax-
able selling price and $10 is the amount

Exclusions from sale price.
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of tax due thereon. However, if the ar-
ticle is sold for $100 with no separate
billing or indication of the amount of
the tax, it will be presumed that the
tax is included in the $100, and a com-

Taxable sale price =
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putation will be necessary to deter-
mine what portion of the total amount
represents the sale price of the article
and what portion represents the tax.
The computation is as follows:

sale price including tax

Thus, if the tax rate is 10 percent and
the sale price including tax is $100, the
taxable sale price is $90.91 (that is, $100
divided by (100+10)), and the tax is 10
percent of $90.91, or $9.09.

(b) Transportation, delivery, insurance,
or installation charges—(1) Charges in-
curred pursuant to sale. Charges for
transportation, delivery, insurance, in-
stallation, and other expenses actually
incurred in connection with the deliv-
ery of an article to a purchaser pursu-
ant to a bona fide sale shall be ex-
cluded from the sale price in com-
puting the tax. Such charges include
all items of transportation, delivery,
insurance, installation, and similar ex-
pense incurred after shipment to a cus-
tomer begins, in response to the cus-
tomer’s order, pursuant to a bona fide
sale. However, costs of such nature in-
curred by a manufacturer, producer, or
importer in transporting, in the nor-
mal course of business and for its ben-
efit and convenience, articles from a
factory or port of entry to a warehouse
or other facility (regardless of the loca-
tion of such warehouse or facility) are
not considered as being incurred in
connection with the delivery of an arti-
cle to a purchaser pursuant to a bona
fide sale, and charges therefor cannot
be excluded from the sale price in com-
puting tax liability. Similarly, an al-
lowance granted by a manufacturer as
reimbursement for expenses incurred
by the purchaser in shipping used arti-
cles to the manufacturer for credit
against the purchase price of taxable
articles shall not be excluded from the
sale price when computing tax due on
the sale of the taxable articles. In any
event, no charge may be excluded from
the sale price unless the conditions set
forth in paragraph (b)(2) of this section
are complied with. Said conditions are

100 + rate of tax

prescribed under the authority granted
the Secretary in section 4216(a) of the
Code.

(2) Only actual expenses to be excluded.
Where a separate charge is made for
transportation or other expenses in-
curred in connection with the delivery
of an article to the purchaser pursuant
to a bona fide sale, there shall be ex-
cluded in arriving at the sale price sub-
ject to tax only that portion of the
charge which represents the actual ex-
penses incurred for the transportation
or other excludable expenses. Where a
separate charge is less than the actual
expense, the difference is presumed to
be included in the billed price. Such
difference, together with the separate
charge, shall be excluded in arriving at
the sale price on which the tax is com-
puted. Similarly, where no separate
charge is made but the manufacturer,
producer, or importer incurs an ex-
pense of the type to which this para-
graph has application, the amount of
such expense actually incurred shall be
excluded from the sale price on which
the tax is computed. Where transpor-
tation expense is incurred in conjunc-
tion with a shipment composed of both
taxable and nontaxable articles, only
the portion of the expense allocable to
the taxable articles shall be exclud-
able. In general, unless the taxpayer
establishes to the satisfaction of the
appropriate TTB officer that another
method reasonably apportions such
freight expense between taxable and
nontaxable articles, such expense
should be apportioned on the basis of
the relative weights (or, if available,
the relative published tariff rates) ap-
plicable to the taxable and nontaxable
articles. Where it is not feasible to ap-
portion such expense on the basis of
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relative weights or tariff rates, the ex-
pense shall be apportioned on another
reasonable basis; for example, in the
case of a shipment including both tax-
able and nontaxable articles which are
subject to the same tariff rate, it may
be appropriate to apportion the trans-
portation expense on the basis of the
relative sale prices. A charge for insur-
ance in connection with the delivery of
an article to a purchaser is considered
to represent an expense actually in-
curred only to the extent that an
amount equivalent to such charge is
paid or payable by the manufacturer to
a person authorized to assume such in-
surance risk.

(3) Transportation, delivery, or installa-
tion services performed by manufacturer.
For purposes of computing the taxable
sale price of articles, it is immaterial
whether the transportation, delivery,
or other services of the type to which
this paragraph has application are per-
formed by a common carrier or inde-
pendent agency for or on behalf of the
manufacturer, producer, or importer,
or are performed by the manufacturer,
producer, or importer with the use of
its own vehicles or other facilities.
Thus, where a manufacturer, producer,
or importer performs the transpor-
tation, delivery, or other services with
its equipment, tools, employees, etc.,
the cost of such services allocable to
the sale of the taxable article shall be
excluded. In determining whether an
expense is an excludable transportation
or delivery expense, only those ex-
penses incurred by reason of the fact
that the purchaser accepts delivery at
some point other than the manufactur-
er’s place of business shall be consid-
ered excludable transportation or de-
livery expenses. All expenses incurred
in placing an article packed, ready for
shipment on the loading dock at the
manufacturer’s factory are not exclud-
able transportation or delivery ex-
penses. An allowance granted by the
manufacturer, producer, or importer to
the purchaser for transportation, deliv-
ery, or other expenses incurred or to be
incurred by the purchaser in connec-
tion with the sale shall be excluded in
computing the taxable sale price, if
charges for similar expenses would be
excludable if incurred by the manufac-
turer.

§53.93

(4) Records in support of exclusion.
Every manufacturer, producer, or im-
porter making sales of taxable articles
shall keep records which will disclose
the amount of transportation, delivery,
insurance, installation or other ex-
pense actually incurred by it in con-
nection with the delivery of a taxable
article to a purchaser pursuant to a
bona fide sale.

(c) Other charges. A charge or expense
not within the scope of paragraph (a)
or (b) of this section, whether or not
separately stated, may not be excluded
in computing the taxable sale price un-
less it can be shown by adequate
records that the charge or expense is
not properly included as a manufac-
turing or selling expense or is in no
way incidental to placing the article in
condition packed ready for shipment.
Commissions to manufacturers’ agents,
or allowances, payments, or adjust-
ments made to, and for the benefit of,
persons other than the purchaser may
not be excluded or deducted, under any
condition, in computing the sale price
upon which the tax is computed.

§53.93 Other items relating to tax on
sale price.

(a) Exchanges. If, in connection with
the sale of an article subject to a tax
imposed under chapter 32 of the Code
on the price for which sold, a manufac-
turer receives from its vendee another
article in exchange, the tax on the
manufacturer’s sale shall be computed
on the basis of the amount allowed for
the article received from the vendee,
plus any additional amount charged
the vendee.

(b) Replacements under warranty. If an
article, subject to a tax imposed under
chapter 32 of the Code on the price for
which sold, is returned to the manufac-
turer by reason of the failure of the ar-
ticle under a warranty as to its quality
or service, and a new article is given by
the manufacturer, free, or at a reduced
price, the tax on the new article shall
be computed on the actual amount, if
any, to be paid to the manufacturer for
the new article. See §53.174(b) for the
circumstances under which the allow-
ance made by the manufacturer, pro-
ducer, or importer upon the return of
the first article constitutes a price re-
adjustment of the sale price of the first
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article and the extent, if any, to which
a credit may be allowed, or refund
made, of the tax paid by the manufac-
turer, producer, or importer on the sale
of the first article.

(c) Readjustments in sale price. Read-
justment in sale price (such as allow-
able discounts, rebates, bonuses, etc.)
cannot be anticipated. The tax must be
based upon the original price unless
the readjustments have actually been
made prior to the close of the period
for which the tax upon the sale is re-
turned. However, if the price upon
which the tax was computed is subse-
quently readjusted, credit may be
taken against the tax due on a subse-
quent return or a claim for refund filed
as provided by section 6416(b)(1) of the
Code and §§53.174-53.176.

[T.D. ATF-308, 56 FR 303, Jan. 3, 1991, as
amended by T.D. ATF-344, 58 FR 40354, July
28, 1993]

§53.94 Constructive sale price; scope
and application.

(a) In general. Section 4216(b) of the
Code pertains to those taxes imposed
under chapter 32 of the Code that are
based on the price for which an article
is sold, and contains the provisions for
constructing a tax base other than the
actual sale price of the article, under
certain defined conditions.

(b) Specific applications. (1) Section
4216(b)(1) of the Code applies to:

(i) Arm’s-length sales at retail or on
consignment, other than those sales at
retail and to retailers to which section
4216(b)(2) of the Code and §53.96 apply;
and

(ii) Sales otherwise than at arm’s
length, and at less than fair market
price.

(2) Section 4216(b)(2) of the Code ap-
plies generally to arm’s-length sales of
an article at retail or to retailers, or
both, where the manufacturer also sells
the same article to wholesale distribu-
tors.

(3) Section 4216(b)(3) of the Code pro-
vides a formula for determining a con-
structive sale price for sales of taxable
articles between members of an affili-
ated group of corporations (as ‘‘affili-
ated group” is defined in section 1504(a)
of the Code) in those instances where
the purchasing corporation regularly
resells to retailers but does not regu-
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larly resell to wholesale distributors,
and except for situations where section
4216(b)(4) of the Code applies.

(4) Section 4216(b)(4) of the Code pro-
vides a special method for computing a
constructive sale price for sales of tax-
able articles between affiliated cor-
porations where the purchasing cor-
poration sells only to retailers, and the
normal method of selling within the in-
dustry is for manufacturers to sell to
wholesale distributors.

(c) Definitions. For purposes of sec-
tion 4216(b) of the Code and §§53.94-53.97
and unless otherwise indicated:

(1) Sale at retail. A ‘‘sale at retail,” or
a ‘‘retail sale’’, is a sale of an article to
a purchaser who intends to use or lease
the article rather than resell it. The
fact that articles are sold in wholesale
lots, or at wholesale prices, will not
change the character of such sales as
‘‘sales at retail”’ if the purchaser is not
engaged in the business of reselling
such articles, and acquires them for
the purpose of using them rather than
reselling them.

(2) Retail dealers. A ‘‘retail dealer’’, or
“‘retailer’’, is a person engaged in the
business of selling articles at retail.

(3) Wholesale distributor. The term
“wholesale distributor’” means a per-
son engaged in the business of selling
articles to persons engaged in the busi-
ness of reselling such articles.

§53.95 Constructive sale price; basic
rules.

(a) In general. Section 4216(b)(1) of the
Code sets forth the conditions that re-
quire the Secretary to construct a sale
price on which to compute a tax im-
posed under chapter 32 of the Code on
the price for which an article is sold.
The section requires a constructive
sale price to be established where a
taxable article is:

(1) Sold at retail;

(2) Sold while on consignment; or,

(3) Sold otherwise than through an
arm’s-length transaction at less than
fair market price.

(b) Sales at retail. Section 4216(b)(1)(A)
of the Code relates to the determina-
tion of a constructive sale price for
sales of taxable articles sold at arm’s-
length and at retail. In the case of such
sales, the constructive sale price is the
highest price for which such articles
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are sold to wholesale distributors, in
the ordinary course of trade, by manu-
facturers or producers thereof, as de-
termined by the Secretary. If the con-
structive sale price is less than the ac-
tual sale price, the constructive sale
price shall be used as the tax base. If
the constructive sale price is not less
than the actual sale price, the actual
sale price shall be considered as not
less than fair market, and shall be used
as the tax base. In determining the
highest price for which articles are sold
by manufacturers to wholesale dis-
tributors, there must be taken into
consideration the normal industry
practices with respect to inclusions
and exclusions under section 4216(a) of
the Code. However, once a constructive
sale price has been determined by the
Secretary, no further adjustment of
such price shall be made. The provi-
sions of section 4216(b)(1)(A) of the
Code and this paragraph shall not
apply in those instances where the pro-
visions of section 4216(b)(2) of the Code
and §53.96 apply.

(c) Sales on consignment. As in the
case of sales at retail, the constructive
sale price for sales on consignment
shall be the price for which such arti-
cles are sold, in the ordinary course for
trade, by manufacturers or producers
thereof, as determined by the Sec-
retary. For purposes of section
4216(b)(1)(B) of the Code and this para-
graph, an article is considered to be
sold on consignment if it is sold while
it is on consignment to a person which
has the right to sell, and does sell, such
article in its own name, but never re-
ceives title to the article from the
manufacturer. Ordinarily, the con-
structive sale price of an article sold
on consignment is the net price re-
ceived by the manufacturer from the
consignee. The provisions of section
4216(b)(1)(B) of the Code and this para-
graph shall not apply if the provisions
of section 4216(b)(2) of the Code and
§53.96 apply.

(d) Sales mot at arm’s-length. For pur-
poses of section 4216(b)(1)(C) of the
Code and this paragraph, a sale is con-
sidered to be made under cir-
cumstances otherwise than at ‘“‘arm’s-
length” if:

(1) One of the parties is controlled (in
law or in fact) by the other, or there is

§53.96

common control, whether or not such
control is actually exercised to influ-
ence the sale price, or

(2) The sale is made pursuant to spe-
cial arrangements between a manufac-
turer and a purchaser.
In case of an article sold otherwise
than at arm’s-length, and at less than
fair market price, the constructive sale
price shall be the price for which such
articles are sold, in the ordinary course
of trade, by manufacturers or pro-
ducers thereof, as determined by the
Secretary. Once such a constructive
sale price has been determined, no fur-
ther adjustment of such price shall be
made. See sections 4216(b) (3) and (4) of
the Code, and §53.97, for specific meth-
ods for determining constructive sale
prices for intercompany sales under
certain defined conditions.

§53.96 Constructive sale price; special
rule for arm’s-length sales.

(a) In general. Section 4216(b)(2) of the
Code provides a special rule under
which a manufacturer shall determine
a constructive sale price for this sale of
taxable articles at retail, and to retail
dealers, under certain conditions. The
rule is applicable where:

(1) The manufacturer regularly sells
such articles at retail, or to retailers,
or both, as the case may be,

(2) The manufacturer also regularly
sells such articles to one or more
wholesale distributors in arm’s-length
transactions, and the manufacturer es-
tablishes that its prices in such cases
are determined without regard to any
benefit to be derived under section
4216(b)(2) of the Code, and

(3) The transactions are arm’s-length
transactions.

(4) A manufacturer meeting the fore-
going requirements shall base its tax
liability for sales at retail and sales to
retailers on the lower of its actual sale
price or the highest price for which it
sells the same articles under the same
conditions to wholesale distributors.

(b) Definitions. For purposes of sec-
tion 4216(b)(2) of the Code and this sec-
tion:

(1) Actual sale price. ‘‘Actual sale
price” means the actual selling price
for an article determined in the same
manner as sale price is determined for
a taxable sale. Accordingly, such price
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must reflect the inclusions and exclu-
sions set forth in sections 4216(a) and
(e) of the Code, and any price adjust-
ments described in section 6416(b)(1) of
the Code.

(2) Highest price to wholesale distribu-
tors. The ‘‘highest price” charged
wholesale distributors for an article by
a manufacturer, producer, or importer
thereof, is the highest price at which
the manufacturer, producer, or im-
porter sells the article to wholesale
distributors, determined without re-
gard to quantity. Such price shall be
determined in the same manner as sale
price is determined for a taxable sale
with respect to the inclusions and ex-
clusions under sections 4216(a) and (e)
of the Code; however, since the price is
to be a ‘‘highest’ price, no further ad-
justment may be made for price read-
justments under section 6416(b)(1) of
the Code.

(3) Regular sales. An article is consid-
ered to be sold ‘‘regularly” at retail or
to retailers if sales are made at retail
or to retailers ©periodically and
recurringly as a regular part of the
seller’s business. If a seller makes only
isolated or casual sales of an article at
retail or to retailers, it is not consid-
ered to be selling ‘‘regularly’ at retail
or to retailers. Similarly, a manufac-
turer is considered to be making reg-
ular sales of an article to one or more
distributors if it sells the article to at
least one distributor periodically and
recurringly as a regular part of its
business.

(4) Normal method of sales in industry.
In the absence of a showing to the ap-
propriate TTB officer of a more appro-
priate manner of determining the nor-
mal method of sales within an industry
which is practical in application, the
normal method of sales within an in-
dustry shall be regarded as not being at
retail or to retailers, or both, if the in-
dustry dollar volume of sales which are
at retail or to retailers, or both, is less
than half the total industry dollar vol-
ume of sales at all levels of distribu-
tion by manufacturers, producers, or
importers, including sales to other
manufacturers, producers, or import-
ers.

[T.D. ATF-308, 56 FR 303, Jan. 3, 1991, as

amended by T.D. ATF-312, 56 FR 31083, July
9, 1991; T.D. TTB-91, 76 FR 5481, Feb. 1, 2011]
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§53.97 Constructive sale price; affili-
ated corporations.

(a) In general. Sections 4216(b) (3) and
(4) of the Code establish procedures for
determining a constructive sale price
under section 4216(b)(1)(C) of the Code
for sales between corporations that are
members of the same ‘‘affiliated
group’’, as that term is defined in sec-
tion 1504(a) of the Code.

(b) Sales to which section 4216(b)(3) of
the Code applies. Section 4216(b)(3) of
the Code provides a procedure for de-
termining a constructive sale price
under section 4216(b)(1)(C) of the Code
in those instances where:

(1) A manufacturer, producer or im-
porter regularly sells a taxable article
to a wholesale distributor which is a
member of the same affiliated group as
the manufacturer, producers or im-
porter, and

(2) The wholesale distributor regu-
larly sells such article to one or more
independent retailers, but does not reg-
ularly sell to wholesale distributors.
Under such circumstances the con-
structive sale price for the article shall
be an amount equal to 90 percent of the
lowest price for which the distributor
regularly sells the article in arm’s-
length transactions to such inde-
pendent retailers. Once the construc-
tive sale price has been determined, no
adjustment shall be made for inclu-
sions or exclusions under section
4216(a) of the Code or price readjust-
ments under section 6416(b)(1) of the
Code. If both sections 4216(b)(3) and
4216(b)(4) of the Code apply with re-
spect to the sale of an article, the con-
structive sale price for such article
shall be the lower of the prices com-
puted under sections 4216(b)(3) and
4216(b)(4).

(c) Sales to which section 4216(b)(4) of
the Code applies. Section 4216(b)(4) of
the Code provides a procedure for de-
termining a constructive sale price
under section 4216(b)(1)(C) of the Code
in those instance where:

(1) A manufacturer, producer, or im-
porter regularly sells (except for tax-
free sales) a taxable article only to a
wholesale distributor which is a mem-
ber of the same affiliated group as the
manufacturer, producer, or importer,
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(2) The distributor regularly sells (ex-
cept for tax-free sales) such article
only to retail dealers, and

(3) The normal method of sales for
such articles within the industry is to
sell such articles in arm’s-length trans-
actions to wholesale distributors.

(4) Under section 4216(b)(4) of the
Code, the constructive sale price of
such article shall be the median price
at which the distributor, at the time of
the sale by the manufacturer, resells
the article to retail dealers, reduced by
a percentage of such price equal to the
percentage which:

(i) The difference between the median
price for which comparable articles are
sold to wholesale distributors, in the
ordinary course of trade, by manufac-
turers of producers thereof, and the
median price at which such wholesale
distributors in arm’s-length trans-
actions sell such comparable articles
to retailers, is of

(ii) The median price at which such
wholesale distributors in arm’s-length
transactions sell such comparable arti-
cles to retailers.

(iii) For purposes of this paragraph,
the ‘“median price’’ for which an article
is sold at a particular level of distribu-
tion is the price midway between the
highest and lowest prices charged vend-
ees at the particular level of distribu-
tion. Where only one price is charged
at a level of distribution, ‘“‘median
price” is equivalent to ‘‘actual price’.
All sale prices referred to in para-
graphs (¢) and (d) of this section are
prices that must reflect the inclusions
and exclusions set forth in section
4216(a) of the Code. However, once a
constructive sale price has been deter-
mined under these paragraphs, no fur-
ther adjustment of such price is al-
lowed.

(d) Application of section 4216(b)(4) of
the Code. The application of section
4216(b)(4) of the Code and paragraph (c)
of this section may be illustrated by
the following example:

Example. M, a corporation engaged in the
manufacture of article X, sold 100 of such ar-
ticles at $10.00 per article to a wholesale dis-
tributor N, a corporation engaged in the
business of selling X articles to independent
retail dealers. N is a member of the same af-
filiated group of corporations as M. M sells X
articles only to N. The normal method of
manufacturers’ sales of X articles in the in-
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dustry is to sell to independent wholesale
distributors. N corporation sells X articles to
retailers for $15.00 each. The price for which
comparable X articles are sold to wholesale
distributors in the ordinary course of trade
by manufacturers thereof is $12.00 per arti-
cle. Wholesale distributors sell X articles to
retailers in the ordinary course of trade for
$16.00 per article. Under the foregoing facts
the constructive sale price determined under
section 4216(b)(4) of the Code and this para-
graph is $11.25, computed as follows:

$16.00 - $12.00
$16.00

(e) Determination of ‘“‘lowest price’’. In
addition to other considerations, in de-
termining a ‘‘lowest price” for pur-
poses of sections 4216(b) (1) and (3) of
the Code and §53.97, such price shall be
determined:

(1) Without requiring that a given
percentage of sales be made at that
price (provided that the volume of
sales made at that price is great
enough to indicate that those sales
have not been engaged in primarily to
establish a lower tax base), and

(2) Without including any charge for
a fixed amount that the purchaser has
an unconditional right to recover on
the basis of a contractual arrangement
existing at the time of sale.

(f) Definitions. For purposes of this
section and paragraphs (3) and (4) of
section 4216(b) of the Code, the term
“‘regularly sells’” has the same meaning
as that accorded the term ‘‘regular
sales” in §53.96(b)(3), and the term
“normal method of sales in the indus-
try’’ has the same meaning as accorded
that term in §53.96(b)(4).

[T.D. ATF-308, 56 FR 303, Jan. 3, 1991, as
amended by T.D. ATF-312, 56 FR 31083, July
9, 1991]

$15.00 - @15.00 x @z $1125

§53.98 Computation of tax on leases
and installment sales.

(a) Leases. When a taxable article is
leased by a manufacturer, producer, or
importer, liability for tax is incurred,
except as provided by section 4217(b) of
the Code and §53.104, on each payment
made with respect to such lease. Tax is
payable on each lease payment as long
as the article is leased by the manufac-
turer, producer, or importer. The tax
payable with respect to each lease pay-
ment is a percentage of each payment
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based on the rate of tax, if any, in ef-
fect on the date the lease payment is
due. If the article is subsequently sold
by the manufacturer, producer, or im-
porter, the tax applies also to such
sale, without regard to the tax paid
when the article was leased. For defini-
tion of the term ‘‘lease’’, see §53.103.

(b) Installment sales. When a taxable
article is sold under an installment
payment contract with title reserved
in the seller, or under a conditional
sale contract, chattel mortgage ar-
rangement or other arrangement cre-
ating a security interest with pay-
ments to be made in installments, tax
shall be computed and paid on each
payment made by the purchaser. The
tax payable with each payment is a
percentage of each payment based on
the rate of tax, if any, in effect on the
date the payment is due. The part of
each payment that is subject to tax is
that portion of the payment equal to
the percentage of the total portion of
the payment equal to the percentage of
the total charge for the article that is
subject to tax. For example, if the
total charge for the article is $1,000,
and of the total amount charged only
90 percent thereof, or $900, is subject to
tax by reason of exclusions, then only
90 percent of the installment payment
is subject to tax. If the tax base is a
constructive sale price computed under
section 4216(b) of the Code that is less
than the actual sale price of the arti-
cle, the portion of each payment sub-
ject to tax is the percentage of such
payment equal to the percentage that
the constructive sale price bears to the
actual sale price. For example, if an ar-
ticle is sold at retail for $100, and the
constructive sale price for such an arti-
cle computed under the provisions of
section 4216(b)(1)(A) of the Code is $75,
the percentage which the constructive
sale price bears to the actual sale price
is 75 percent. Accordingly, only 75 per-
cent of each installment payment is
subject to tax.

(c) Sales on credit. Where articles are
sold on credit under conditions other
than those specified in paragraph (b) of
this section, the entire tax shall be re-
ported and paid with the return cov-
ering the period in which the sale is
made, even though the price may not
be paid to the manufacturer, producer,
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or importer until a later date, or not
paid at all.

§53.99 Sales of installment accounts.

(a) In general. Except as provided in
paragraph (d) of this section, in case of
a sale or other disposition by a manu-
facturer, producer, or importer of an
installment account of the type speci-
fied in section 4216(c) of the Code, the
tax shall not apply to subsequent in-
stallment payments on such account.
Instead, there shall be paid an amount
equal to the difference between the tax
previously paid on such installment ac-
count and the total tax computed by
applying:

(1) To each installment due before
the sale of the installment account, the
rate of tax applicable at the time pay-
ment thereof was due, and

(2) To each installment, the time for
payment of which has not arrived, the
rate of tax which, under the provisions
of chapter 32 of the Code as in effect on
the date