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comparable employees who do not
incur such expenses, provided that all
comparable employees receive the
same amount or the same percentage
for the calendar year. Also, an em-
ployer that accelerates contributions
to the HSAs of its employees will not
fail to satisfy the comparability rules
because an employee who terminates
employment prior to the end of the cal-
endar year has received more contribu-
tions on a monthly basis than employ-
ees who work the entire calendar year.
An employer is not required to con-
tribute reasonable interest on either
accelerated or non-accelerated HSA
contributions. But see Q & A-6 and Q &
A-12 of this section for when reason-
able interest must be paid.

Q-16: What is the effective date for
the rules in Q & A-14 and Q & A-15 of
this section?

A-16: These regulations apply to em-
ployer contributions made for calendar
years beginning on or after January 1,
2009.

[T.D. 9277, 71 FR 43058, July 31, 2006; 71 FR
53967, Sept. 13, 2006, as amended by T.D. 9393,
73 FR 20795, Apr. 17, 2008; T.D. 9457, 74 FR
45998, Sept. 8, 2009]

§54.4980G-5 HSA comparability rules
and cafeteria plans and waiver of
excise tax.

Q-1: If an employer makes contribu-
tions through a section 125 cafeteria
plan to the HSA of each employee who
is an eligible individual, are the con-
tributions subject to the comparability
rules?

A-1: (a) In general. No. The com-
parability rules do not apply to HSA
contributions that an employer makes
through a section 125 cafeteria plan.
However, contributions to an HSA
made through a cafeteria plan are sub-
ject to the section 125 nondiscrimina-
tion rules (eligibility rules, contribu-
tions and benefits tests and key em-
ployee concentration tests). See sec-
tion 125(b), (¢) and (g) and the regula-
tions thereunder.

(b) Contributions made through a sec-
tion 125 cafeteria plan. Employer con-
tributions to employees’ HSAs are
made through a section 125 cafeteria
plan and are subject to the section 125
cafeteria plan nondiscrimination rules
and not the comparability rules if

§54.4980G-5

under the written cafeteria plan, the
employees have the right to elect to re-
ceive cash or other taxable benefits in
lieu of all or a portion of an HSA con-
tribution (meaning that all or a por-
tion of the HSA contributions are
available as pre-tax salary reduction
amounts), regardless of whether an em-
ployee actually elects to contribute
any amount to the HSA by salary re-
duction.

Q-2: If an employer makes contribu-
tions through a cafeteria plan to the
HSA of each employee who is an eligi-
ble individual in an amount equal to
the amount of the employee’s HSA con-
tribution or a percentage of the
amount of the employee’s HSA con-
tribution (matching contributions), are
the contributions subject to the sec-
tion 4980G comparability rules?

A-2: No. The comparability rules do
not apply to HSA contributions that an
employer makes through a section 125
cafeteria plan. Thus, where matching
contributions are made by an employer
through a cafeteria plan, the contribu-
tions are not subject to the com-
parability rules of section 4980G. How-
ever, contributions, including match-
ing contributions, to an HSA made
under a cafeteria plan are subject to
the section 125 nondiscrimination rules
(eligibility rules, contributions and
benefits tests and key employee con-
centration tests). See Q & A-1 of this
section.

Q-3: If under the employer’s cafeteria
plan, employees who are eligible indi-
viduals and who participate in health
assessments, disease management pro-
grams or wellness programs receive an
employer contribution to an HSA and
the employees have the right to elect
to make pre-tax salary reduction con-
tributions to their HSAs, are the con-
tributions subject to the comparability
rules?

A-3: (a) In general. No. The com-
parability rules do not apply to em-
ployer contributions to an HSA made
through a cafeteria plan. See Q & A-1
of this section.

(b) Examples. The following examples
illustrate the rules in this §54.4980G-5.
The examples read as follows:

Example 1. Employer A’s written cafeteria
plan permits employees to elect to make pre-
tax salary reduction contributions to their

437

14:03 May 18,2023 Jkt 259108 PO 00000 Frm 00447 Fmt8010 Sfmt8010 Q:\26\26V19.TXT PC31



sfrattini on LAPCK6H6L3 with DISTILLER

VerDate Sep<11>2014

§54.4980G-6

HSAs. Employees making this election have
the right to receive cash or other taxable
benefits in lieu of their HSA pre-tax con-
tribution. The section 125 cafeteria plan non-
discrimination rules and not the com-
parability rules apply because the HSA con-
tributions are made through the cafeteria
plan.

Example 2. Employer B’s written cafeteria
plan permits employees to elect to make pre-
tax salary reduction contributions to their
HSAs. Employees making this election have
the right to receive cash or other taxable
benefits in lieu of their HSA pre-tax con-
tribution. Employer B automatically con-
tributes a non-elective matching contribu-
tion or seed money to the HSA of each em-
ployee who makes a pre-tax HSA contribu-
tion. The section 125 cafeteria plan non-
discrimination rules and not the com-
parability rules apply to Employer B’s HSA
contributions because the HSA contributions
are made through the cafeteria plan.

Example 3. Employer C’s written cafeteria
plan permits employees to elect to make pre-
tax salary reduction contributions to their
HSAs. Employees making this election have
the right to receive cash or other taxable
benefits in lieu of their HSA pre-tax con-
tribution. Employer C makes a non-elective
contribution to the HSAs of all employees
who complete a health risk assessment and
participate in Employer C’s wellness pro-
gram. Employees do not have the right to re-
ceive cash or other taxable benefits in lieu of
Employer C’s non-elective contribution. The
section 125 cafeteria plan nondiscrimination
rules and not the comparability rules apply
to Employer C’s HSA contributions because
the HSA contributions are made through the
cafeteria plan.

Example 4. Employer D’s written cafeteria
plan permits employees to elect to make pre-
tax salary reduction contributions to their
HSAs. Employees making this election have
the right to receive cash or other taxable
benefits in lieu of their HSA pre-tax con-
tribution. Employees participating in the
plan who are eligible individuals receive
automatic employer contributions to their
HSAs. Employees make no election with re-
spect to Employer D’s contribution and do
not have the right to receive cash or other
taxable benefits in lieu of Employer D’s con-
tribution but are permitted to make their
own pre-tax salary reduction contributions
to fund their HSAs. The section 125 cafeteria
plan nondiscrimination rules and not the
comparability rules apply to Employer D’s
HSA contributions because the HSA con-
tributions are made through the cafeteria
plan.

Q-4: May all or part of the excise tax
imposed under section 4980G be waived?
A—4: In the case of a failure which is
due to reasonable cause and not to

26 CFR Ch. | (4-1-23 Edition)

willful neglect, all or a portion of the
excise tax imposed under section 4980G
may be waived to the extent that the
payment of the tax would be excessive
relative to the failure involved. See
sections 4980G(b) and 4980E(c).

[T.D. 9277, 71 FR 43058, July 31, 2006]

§54.4980G-6 Special rule for contribu-
tions made to the HSAs of non-
highly compensated employees.

Q-1: May an employer make larger
contributions to the HSAs of nonhighly
compensated employees than to the
HSAs of highly compensated employ-
ees?

A-1: Yes. Employers may make larg-
er HSA contributions for nonhighly
compensated employees who are com-
parable participating employees than
for highly compensated employees who
are comparable participating employ-
ees. See Q & A-1 in §54.4980G-1 for the
definition of comparable participating
employee. For purposes of this section,
highly compensated employee is de-
fined under section 414(q). Nonhighly
compensated employees are employees
that are not highly compensated em-
ployees. The comparability rules con-
tinue to apply with respect to con-
tributions to the HSAs of all nonhighly
compensated employees. Employers
must make comparable contributions
for the calendar year to the HSA of
each nonhighly compensated employee
who is a comparable participating em-
ployee.

Q-2: May an employer make larger
contributions to the HSAs of highly
compensated employees than to the
HSAs of nonhighly compensated em-
ployees?

A-2: (a) In general. No. Employer con-
tributions to HSAs for highly com-
pensated employees who are com-
parable participating employees may
not be larger than employer HSA con-
tributions for nonhighly compensated
employees who are comparable partici-
pating employees. The comparability
rules continue to apply with respect to
contributions to the HSAs of all highly
compensated employees. Employers
must make comparable contributions
for the calendar year to the HSA of
each highly compensated comparable
participating employee. See Q & A-1 in
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