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26 CFR Ch. I (4–1–23 Edition) § 54.4980G–2 

year, the employer is subject to an ex-
cise tax equal to 35% of the aggregate 
amount contributed by the employer to 
HSAs for that period. 

(b) Example. The following example 
illustrates the rules in paragraph (a) of 
this Q & A–4: 

Example. During the 2007 calendar year, 
Employer D has 8 employees who are eligible 
individuals with self-only coverage under an 
HDHP provided by Employer D. The deduct-
ible for the HDHP is $2,000. For the 2007 cal-
endar year, Employer D contributes $2,000 
each to the HSAs of two employees and $1,000 
each to the HSAs of the other six employees, 
for total HSA contributions of $10,000. Em-
ployer D’s contributions do not satisfy the 
comparability rules. Therefore, Employer D 
is subject to an excise tax of $3,500 (35% of 
$10,000) for its failure to make comparable 
contributions to its employees’ HSAs. 

Q–5: If a person is liable for the excise 
tax under section 4980G, what form 
must the person file and what is the 
due date for the filing and payment of 
the excise tax? 

A–5: (a) In general. §§ 54.6011–2, 54.6151– 
1 and 54.6071–1(d). 

(b) Effective/applicability date. The 
rules in this Q & A–5 are effective for 
employer contributions made for cal-
endar years beginning on or after Janu-
ary 1, 2010. 

[T.D. 9277, 71 FR 43058, July 31, 2006, as 
amended by T.D. 9457, 74 FR 45997, Sept. 8, 
2009] 

§ 54.4980G–2 Employer contribution 
defined. 

Q–1: Do the comparability rules apply 
to amounts rolled over from an em-
ployee’s HSA or Archer Medical Sav-
ings Account (Archer MSA)? 

A–1: No. The comparability rules do 
not apply to amounts rolled over from 
an employee’s HSA or Archer MSA. 

Q–2: If an employee requests that his 
or her employer deduct after-tax 
amounts from the employee’s com-
pensation and forward these amounts 
as employee contributions to the em-
ployee’s HSA, do the comparability 
rules apply to these amounts? 

A–2: No. Section 106(d) provides that 
amounts contributed by an employer 
to an eligible employee’s HSA shall be 
treated as employer-provided coverage 
for medical expenses and are excludible 
from the employee’s gross income up to 
the limit in section 223(b). After-tax 

employee contributions to an HSA are 
not subject to the comparability rules 
because they are not employer con-
tributions under section 106(d). 

[T.D. 9277, 71 FR 43058, July 31, 2006] 

§ 54.4980G–3 Failure of employer to 
make comparable health savings ac-
count contributions. 

Q–1: Do the comparability rules apply 
to contributions that an employer 
makes to the HSAs of independent con-
tractors or self-employed individuals? 

A–1: No. The comparability rules 
apply only to contributions that an 
employer makes to the HSAs of em-
ployees. 

Q–2: May a sole proprietor who is an 
eligible individual contribute to his or 
her own HSA without contributing to 
the HSAs of his or her employees who 
are eligible individuals? 

A–2: (a) Sole proprietor not an em-
ployee. Yes. The comparability rules 
apply only to contributions made by an 
employer to the HSAs of employees. 
Because a sole proprietor is not an em-
ployee, the comparability rules do not 
apply to contributions the sole propri-
etor makes to his or her own HSA. 
However, if a sole proprietor contrib-
utes to any employee’s HSA, the sole 
proprietor must make comparable con-
tributions to the HSAs of all com-
parable participating employees. In de-
termining whether the comparability 
rules are satisfied, contributions that a 
sole proprietor makes to his or her own 
HSA are not taken into account. 

(b) Example. The following example 
illustrates the rules in paragraph (a) of 
this Q & A–2: 

Example. In a calendar year, B, a sole pro-
prietor is an eligible individual and contrib-
utes $1,000 to B’s own HSA. B also contrib-
utes $500 for the same calendar year to the 
HSA of each employee who is an eligible in-
dividual. The comparability rules are not 
violated by B’s $1,000 contribution to B’s own 
HSA. 

Q–3: Do the comparability rules apply 
to contributions by a partnership to a 
partner’s HSA? 

A–3: (a) Partner not an employee. No. 
Contributions by a partnership to a 
bona fide partner’s HSA are not subject 
to the comparability rules because the 
contributions are not contributions by 
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