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the deficiency or because the defi-
ciency is paid, the correction period
will end with the end of the collection
prohibition period described in
§53.4961-2(e)(b).

(7) Date on which taxable event occurs.
For purposes of subparagraph (1), the
taxable event shall be treated as occur-
ring—

(i) Under section 4942, on the first
day of the taxable year for which there
is undistributed income,

(ii) Under section 4943, on the first
day on which there are excess business
holdings,

(iii) Under section 4971, on the last
day of the plan year in which there is
an accumulated funding deficiency,
and

(iv) In all other cases, the date on
which the event occurred.

(f) Effective date. The provisions of
this subpart K are effective with re-
spect to second tier taxes assessed
after December 24, 1980. The preceding
sentence shall not be construed to per-
mit the assessment of a tax in a case to
which, on December 24, 1980, the doc-
trine of res judicata applied.

[T.D. 8084, 51 FR 16303, May 2, 1986; 51 FR
17732, May 15, 1986, as amended by T.D. 8628,
60 FR 62212, Dec. 5, 1995; T.D. 8920, 66 FR 2171,
Jan. 10, 2001; T.D. 9855, 84 FR 14009, Apr. 9,
2019]

§53.4965-1 Overview.

(a) Entity-level excise tax. Section 4965
imposes two excise taxes with respect
to certain tax shelter transactions to
which tax-exempt entities are parties.
Section 4965(a)(1) imposes an entity-
level excise tax on certain tax-exempt
entities that are parties to ‘“‘prohibited
tax shelter transactions,”” as defined in
section 4965(e). See §53.4965-2 for the
discussion of covered tax-exempt enti-
ties. See §53.4965-3 for the definition of
prohibited tax shelter transactions. See
§53.4965-4 for the definition of tax-ex-
empt party to a prohibited tax shelter
transaction. The entity-level excise tax
under section 4965(a)(1) is imposed on a
specified percentage of the entity’s net
income or proceeds that are attrib-
utable to the transaction for the rel-
evant tax year (or a period within that
tax year). The rate of tax depends on
whether the entity knew or had reason
to know that the transaction was a
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prohibited tax shelter transaction at
the time the entity became a party to
the transaction. See §53.49656-7(a) for
the discussion of the entity-level excise
tax under section 4965(a)(1). See
§53.4966-6 for the discussion of ‘‘know-
ing or having reason to know.” See
§53.4965-8 for the definition of net in-
come and proceeds and the standard for
allocating net income and proceeds
that are attributable to a prohibited
tax shelter transaction to various peri-
ods.

(b) Manager-level excise tax. Section
4965(a)(2) imposes a manager-level ex-
cise tax on ‘“‘entity managers,” as de-
fined in section 4965(d), of tax-exempt
entities who approve the entity as a
party (or otherwise cause the entity to
be a party) to a prohibited tax shelter
transaction and know or have reason
to know, at the time the tax-exempt
entity enters into the transaction, that
the transaction is a prohibited tax
shelter transaction. See §53.4965-5 for
the definition of entity manager and
the meaning of ‘‘approving or other-
wise causing,” and §53.4965-6 for the
discussion of ‘‘knowing or having rea-
son to know.” See §53.4965-7(b) for the
discussion of the manager-level excise
tax under section 4965(a)(2).

(c) Effective/applicability dates. See
§53.4965-9 for the discussion of the rel-
evant effective and applicability dates.

[T.D. 9492, 75 FR 38702, July 6, 2010]

§53.4965-2 Covered tax-exempt enti-
ties.

(a) In general. Under section 4965(c),
the term ‘‘tax-exempt entity’’ refers to
entities that are described in sections
501(c), 501(d), or 170(c) (other than the
United States), Indian tribal govern-
ments (within the meaning of section
7701(a)(40)), and tax-qualified pension
plans, individual retirement arrange-
ments and similar tax-favored savings
arrangements that are described in sec-
tions 4979(e)(1), (2) or (3), 529, 457(b), or
4973(a). The tax-exempt entities re-
ferred to in section 4965(c) are divided
into two broad categories, non-plan en-
tities and plan entities.

(b) Non-plan entities. Non-plan enti-
ties are—

(1) Entities described in section
501(c);
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(2) Religious or apostolic associations
or corporations described in section
501(d);

(3) Entities described in section
170(c), including states, possessions of
the United States, the District of Co-
lumbia, political subdivisions of states
and political subdivisions of posses-
sions of the United States (but not in-
cluding the United States); and

(4) Indian tribal governments within
the meaning of section 7701(a)(40).

(c) Plan entities. Plan entities are—

(1) Entities described in section
4979(e)(1) (qualified plans under section
401(a), including qualified cash or de-
ferred arrangements under section
401(k) (including a section 401(k) plan
that allows designated Roth contribu-
tions));

(2) Entities described in section
4979(e)(2) (annuity plans described in
section 403(a));

(3) Entities described in section
4979(e)(3) (annuity contracts described
in section 403(b), including a section
403(b) arrangement that allows Roth
contributions);

(4) Qualified tuition programs de-
scribed in section 529;

(5) Eligible deferred compensation
plans under section 457(b) that are
maintained by a governmental em-
ployer as defined in section 457(e)(1)(A);

(6) Arrangements described in section
4973(a) which include—

(i) Individual retirement plans de-
fined in section 408(a) and (b), includ-
ing—

(A) Simplified employee pensions
(SEPs) under section 408(k);

(B) Simple individual retirement ac-
counts (SIMPLESs) under section 408(p);

(C) Deemed individual retirement ac-
counts or annuities (IRAs) qualified
under a qualified plan (deemed IRAS)
under section 408(q); and

(D) Roth IRAs under section 408A.

(ii) Arrangements described in sec-
tion 220(d) (Archer Medical Savings Ac-
counts (MSAS));

(iii) Arrangements described in sec-
tion 403(b)(7) (custodial accounts treat-
ed as annuity contracts);

(iv) Arrangements described in sec-
tion 530 (Coverdell education savings
accounts); and

§53.4965-4

(v) Arrangements described in sec-
tion 223(d) (health savings accounts
(HSAS)).

(d) Effective/applicability dates. See
§53.4965-9 for the discussion of the rel-
evant effective and applicability dates.

[T.D. 9492, 75 FR 38702, July 6, 2010; 75 FR
46844, Aug. 4, 2010]

§53.4965-3 Prohibited
transactions.

(a) In general. Under section 4965(e),
the term prohibited tax shelter trans-
action means—

(1) Listed transactions within the
meaning of section 6707A(c)(2), includ-
ing subsequently listed transactions
described in paragraph (b) of this sec-
tion; and

(2) Prohibited reportable trans-
actions, which consist of the following
reportable transactions within the
meaning of section 6707A(c)(1)—

(i) Confidential transactions, as de-
scribed in §1.6011-4(b)(3) of this chap-
ter; or

(ii) Transactions with contractual
protection, as described in §1.6011-
4(b)(4) of this chapter.

(b) Subsequently listed transactions. A
subsequently listed transaction for
purposes of section 4965 is a trans-
action that is identified by the Sec-
retary as a listed transaction after the
tax-exempt entity has entered into the
transaction and that was not a prohib-
ited reportable transaction (within the
meaning of section 4965(e)(1)(C) and
paragraph (a)(2) of this section) at the
time the entity entered into the trans-
action.

(c) Cross-reference. The determination
of whether a transaction is a listed
transaction or a prohibited reportable
transaction for section 4965 purposes
shall be made under the law applicable
to section 6707A(c)(1) and (c)(2).

(d) Effective/applicability dates. See
§53.4965-9 for the discussion of the rel-
evant effective and applicability dates.

[T.D. 9492, 75 FR 38702, July 6, 2010]

tax shelter

§53.4965-4 Definition of tax-exempt
party to a prohibited tax shelter
transaction.

(a) In general. For purposes of sec-
tions 4965 and 6033(a)(2), a tax-exempt
entity is a party to a prohibited tax
shelter transaction if the entity—
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