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Subpart A—Introduction

§48.0-1 Introduction.

The regulations in this part 48 are
designated ‘‘Manufacturers and Retail-
ers Excise Tax Regulations.” The regu-
lations relate to the excise taxes im-
posed by chapter 31 and 32 of the Inter-
nal Revenue Code. Chapter 31 (relating
to retail taxes) imposes tax on certain
luxury items, special fuels, fuel used in
commercial transportation on inland
waterways, and heavy trucks and trail-
ers. Chapter 32 (relating to manufac-
turers taxes) imposes tax on gas guz-
zler automobiles, highway-type tires,
taxable fuel, aviation fuel, coal, cer-
tain vaccines, sporting goods, and tax-
able medical devices. Although chapter
32 also imposes a tax on firearms, this
tax is under the jurisdiction of the Bu-
reau of Alcohol, Tobacco, and Fire-
arms. See part 40 of this chapter for
regulations relating to returns, pay-
ments, and deposits of taxes imposed
by chapters 31 and 32 (other than the
tax on firearms imposed by section
4181).

[T.D. 8442, 57 FR 48186, Oct. 22, 1992, as
amended by T.D. 8659, 61 FR 10453, Mar. 14,
1996; T.D. 9604, 77 FR 72934, Dec. 7, 2012]
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§48.0-2 General definitions and at-
tachment of tax.

(a) Meaning of terms. As used in the
regulations in this part, unless other-
wise expressly indicated:

(1) The terms defined in the provi-
sions of law contained in the regula-
tions in this part shall have the mean-
ings so assigned to them.

(2) [Reserved]

(3) The term calendar quarter means a
period of 3 calendar months ending on
March 31, June 30, September 30, or De-
cember 31.

(4)(1) The term manufacturer includes
any person who produces a taxable ar-
ticle from scrap, salvage, or junk mate-
rial, or from new or raw material, by
processing, manipulating, or changing
the form of an article or by combining
or assembling two or more articles.
The term also includes a ‘‘producer”
and an ‘“‘importer’’. An “importer’’ of a
taxable article is any person who
brings such an article into the United
States from a source outside the
United States, or who withdraws such
an article from a customs bonded ware-
house for sale or use in the United
States. If the nominal importer of a
taxable article is not its beneficial
owner (for example, the nominal im-
porter is a customs broker engaged by
the beneficial owner), the beneficial
owner is the ‘“‘importer’ of the article
for purposes of chapter 32 and is liable
for tax on his sale or use of the article
in the United States. See section 4219
and the regulations thereunder for the
circumstances under which sales by
persons other than the manufacturer
or importer are subject to the manu-
facturers excise tax.

(ii) Under certain circumstances, as
where a person manufactures or pro-
duces a taxable article for another per-
son who furnishes materials under an
agreement whereby the person who fur-
nished the materials retains title
thereto and to the finished article, the
person for whom the taxable article is
manufactured or produced, and not the
person who actually manufactures or
produces it, will be considered the
manufacturer.

(iii) A manufacturer who sells a tax-
able article in a knockdown condition
is liable for the tax as a manufacturer.
Whether the person who buys such
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component parts and assembles a tax-
able article from them will also be lia-
ble for tax as a further manufacturer of
a taxable article will depend on the rel-
ative amount of labor, material, and
overhead required to assemble the
completed article and on whether the
article is assembled for a business or
personal use. See section 4218 and the
regulations thereunder.

(5) The term sale means an agreement
whereby the seller transfers the prop-
erty (that is, the title or the substan-
tial incidents of ownership) in goods to
the buyer for a consideration called the
price, which may consist of money,
services, or other things.

(6) The term taxable article means any
article taxable under section 4041 or
Chapter 32, Subtitle D, of the Code.

(7) The term vendor includes a lessor
except that, with respect to the manu-
facturers excise taxes, this rule applies
only where the lessor is also the manu-
facturer of the article.

(8) The term purchaser includes a les-
see except that, with respect to the
manufacturers excise taxes, this rule
applies only where the lessor is also
the manufacturer of the article.

(9) The term exporter means the per-
son named as shipper or consignor in
the export bill of lading.

(10) The term exportation means the
severance of an article from the mass
of things belonging within the United
States with the intention of uniting it
with the mass of things belonging
within some foreign country or within
a possession of the United States.

(11) The term possession of the United
States includes Guam, the Midway Is-
lands, Palmyra, the Panama Canal
Zone, the Commonwealth of Puerto
Rico, American Samoa, the Virgin Is-
lands, and Wake Island.

(b) Attachment of tax. (1) For purposes
of this part, the manufacturers excise
tax generally attaches when the title
to the article sold passes from the
manufacturer to a purchaser, and the
retailers excise tax generally attaches
when the title to the article sold passes
from the retailer to a purchaser.

(2) When title passes is dependent
upon the intention of the parties as
gathered from the contract of sale and
the attendant circumstances. In the
absence of expressed intention, the
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legal rules of presumption followed in
the jurisdiction where the sale is made
govern in determining when title
passes.

(3) In the case of a sale on credit, the
tax attaches whether or not the pur-
chase price is actually collected.

(4) Where a consignor (such as a man-
ufacturer) consigns articles to a con-
signee (such as a dealer), retaining
ownership in them until they are dis-
posed of by the consignee, title does
not pass, and the tax does not attach,
until sale by the consignee. Where the
relationship between a manufacturer
and a dealer is that of principal and
agent, title does not pass, and the tax
does not attach, until sale by the deal-
er.

(5) In the case of a lease, an install-
ment sale, a conditional sale, or a chat-
tel mortgage arrangement or similar
arrangement creating a security inter-
est, a proportionate part of the tax at-
taches to each payment. See section
4217 and the regulations thereunder for
a limitation on the amount of tax pay-
able on lease payments.

(6) In the case of use by the manufac-
turer, the tax attaches at the time the
use begins.

[T.D. 7536, 43 FR 13515, Mar. 31, 1978, as
amended by T.D. 8879, 66 FR 17155, Mar. 31,
2000]

§48.0-3 Exemption certificates.

Several sections of the regulations in
this part, relating to sales exempt from
retailers or manufacturers excise tax,
require the retailer or manufacturer
(as the case may be) to obtain an ex-
emption certificate from the purchaser
to substantiate the exempt character
of the sale. Many of these sections also
contain specimen forms of acceptable
exemption certificates. However, any
form of exemption certificate will be
acceptable if it includes all the infor-
mation required to be contained in
such a certificate by the pertinent sec-
tions of the regulations in this part. If
it contains all the required informa-
tion, a form of exemption certificate
that is processed by data processing
equipment is acceptable.

[T.D. 7536, 43 FR 13516, Mar. 31, 1978. Redesig-
nated by T.D. 8043, 50 FR 32014, Aug. 8, 1985]
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Subparts B-E [Reserved]
Subpart F—Special Fuels

SOURCE: T.D. 6505, 25 FR 11217, Nov. 26, 1960,
unless otherwise noted.

§48.4041-0 Applicability of regulations
relating to diesel fuel after Decem-
ber 31, 1993.

Sections 48.4041-3 through 48.4041-17
do not apply to sales or uses of diesel
fuel after December 31, 1993. For rules
relating to the diesel fuel tax imposed
by section 4041 after that date, see
§48.4082-4.

[T.D. 8659, 61 FR 10453, Mar. 14, 1996]

§48.4041-3 Application of tax on sales
of special motor fuel for use in
motor vehicles and motorboats.

(a) In general. The tax imposed by
paragraph (2)(A) of section 4041 (a), (or
before April 1, 1983, paragraph (1) of
section 4041 (b)), applies to the taxable
sale of special motor fuel by any person
to an owner, lessee, or other operator
of a motor vehicle or motorboat, for
use as a fuel in the motor vehicle or
motorboat. The tax does not apply to
special motor fuel sold for use on or
after April 1, 1983, and before October 1,
1988, in an off-highway business use.

(b) Liability for tax. The tax on the
taxable sale of special motor fuel is
payable by the person who sells the
special motor fuel to the owner, lessee,
or other operator of a motor vehicle or
motorboat.

(¢c) Rate of tax—(1) In general. Tax is
imposed on the sale of special motor
fuel at the rate applicable on the date
on which the special motor fuel is sold.
See §48.4041-1(b)(2) for rates. The test
of taxability at the rates specified in
§48.4041-1(b)(2) ()(A) and @{i)(A) is
whether the fuel is to be used in a
motor vehicle or motorboat. For pur-
poses of paragraphs (c) (2) and (3) of
this section, the term ‘‘qualified busi-
ness use’’ has the same meaning as
that given to the term ‘‘off-highway
business use’ by section 6421(d)(2).

(2) Special motor fuel sold for use as a
fuel in a motor vehicle. Tax at the rates
specified in paragraphs (b)(2) (i)(A) and
(ii)(A) of §48.4041-1 applies in the case
of the sale of special motor fuel for use
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as a fuel in a motor vehicle. Tax at the
rates specified in that section applies
regardless of whether the motor vehi-
cle is a highway vehicle. However, a re-
duced rate of tax from that imposed by
paragraphs (b)(2)(i)(A) of §48.4041-1 is
allowed by paragraph (b)(2)(i)(C) of
§48.4041-1 if special motor fuel is sold
for use in a qualified business use. An
exemption from the tax imposed by
paragraph (b)(2)(ii)(A) of §48.4041-1 is
allowed by paragraph (b)(2)(ii)(C) of
§48.4041-1 if the special motor fuel is
sold for use in an off-highway business
use.

(3) Special motor fuel sold for use as
fuel in a motorboat. Tax at the rates
specified in paragraphs (b)(2)(i)(A) and
(ii)(A) of §48.4041-1 applies in the case
of the sale of special motor fuel for use
as fuel in a motorboat. The qualified
business use reduced rate of tax set
forth in paragraph (b)(2)(i)(C) of
§48.4041-1 and the off-highway business
use exemption set forth in paragraph
(0)(2)(i1)(C) of §48.4041-1 are not appli-
cable to motorboats unless the motor-
boat is a vessel employed in the fish-
eries or whaling business. See section
6421(d)(2)(B).

(d) Example. Application of the tax to
the sale of special motor fuels may be
illustrated by the following example.

Example. The N Company is engaged in the
manufacture of ceramic products. It has a
vehicle which is used to haul clay from a
clay pit to its factory. This vehicle has not
been registered for highway use and under
the applicable State law is not required to be
registered for highway use since none of the
hauling of clay is done on public highways.
The N Company also uses a ditch digging
machine in the vicinity of the clay pit for
the construction of drains. A fork lift truck
is used to move cartons of merchandise from
place to place inside the company’s ware-
house and to assist in the loading of mer-
chandise onto the company’s highway trucks
for delivery to purchasers. The highway
trucks are registered by the State for use on
highways. Special motor fuel is used for the
operation of all of these items of equipment.
Before April 1, 1983, the special motor fuel
sold for use as a fuel in the registered high-
way trucks is subject to tax at the rate spec-
ified in §48.4041-1(b)(2)()(A). On or after Jan-
uary 1, 1979, and before April 1, 1983, the spe-
cial motor fuel sold for use as a fuel in the
unregistered truck used to haul clay from
the pit to the factory and in the fork lift
truck, assuming both of these are used in
qualified business uses, is subject to tax at
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the rate specified in §48.4041-1(b)(2)(1)(C). If
the unregistered truck and forklift are not
used in qualified business uses, then the spe-
cial motor fuel sold for use in these vehicles
is taxable at the rate specified in §48.4041-
1(b)(2)(1)(A) since both are motor vehicles.
No tax is payable with respect to the special
motor fuel sold for use in the ditch digging
machine since that machine is not a motor
vehicle. On and after April 1, 1983, and before
October 1, 1988, special motor fuel sold for
use in the registered trucks is taxable at the
rate specified in §48.4041-1(b)(2)(ii)(A) be-
cause the trucks are motor vehicles. On and
after April 1, 1983, and before October 1, 1988,
special motor fuel sold for use in the unregis-
tered truck and the fork lift, assuming that
both vehicles are used in off-highway busi-
ness uses, is exempt from tax as specified in
§48.4041-1(b)(2)(i1)(C). If the unregistered
truck and fork lift are not used in off-high-
way business uses, then the special motor
fuel sold for use in these vehicles is taxable
at the rate specified in §48.4041-1(b)(2)(ii)(A)
since both are motor vehicles. No tax is pay-
able with respect to the special motor fuel
sold for use in the ditch digging machine
since that machine is not a motor vehicle.

(e) Cross reference. (1) For the tax ap-
plicable in certain cases based on the
use of special motor fuel as a fuel in a

motor vehicle or motorboat, see
§48.4041-6.

(2) For the definition of the terms
“highway’’, ‘“‘motor vehicle”, ‘‘special
motor fuel”, and ‘‘registered’”, see
paragraphs (a), (c¢), (f), and (i) of

§48.4041-8. For the definition of the
term ‘‘off-highway business use’’, see
section 6421(d)(2).

(3) For the exemption from tax with
respect to special motor fuel sold for
use on a farm for farming purposes or
as supplies for vessels, see §§48.4041-9
and 48.4041-10, respectively.

(4) For credit or refund of tax paid on
special motor fuel resold or used other-
wise than for the purpose for which
purchased, see section 6427(a).

[T.D. 8066, 51 FR 14, Jan. 2, 1986]

§48.4041-4 Application of tax on sales
of liquid for use as fuel in aircraft
in noncommercial aviation.

(a) In general. The taxes imposed by
subparagraphs (1)(A) and (2)(A) of sec-
tion 4041(c) apply to the taxable sale of
any liquid by any person to an owner,
lessee, or other operator of an aircraft,
for use as a fuel in the aircraft in non-
commercial aviation.

73

§48.4041-5

(b) Liability of tax. The tax on the
taxable sale of any liquid used as fuel
in aircraft in noncommercial aviation
is payable by the person who sells the
liquid to the owner, lessee, or operator
of an aircraft in noncommercial avia-
tion.

(c) Rate of tax. Tax is imposed on the
sale of liquids used as fuel in aircraft in
noncommercial aviation at the rate ap-
plicable on the date on which the liquid
is sold. See §48.4041-1(b)(3) for rates.

(d) Cross references. (1) For the tax ap-
plicable on the basis of the use of fuel
in an aircraft in noncommercial avia-
tion, see §48.4041-6.

(2) For the definition of the term
‘“‘noncommercial aviation’, see para-
graph (j) of §48.4041-8.

(3) For the exemption of tax with re-
spect to liquids used as fuel in aircraft
in noncommercial aviation sold for use
on a farm for farming purposes or as
supplies for vessels or aircraft, see
§§48.4041-9 and 48.4041-10, respectively.
For tax-free sales if sellers and pur-
chasers are registered, see §48.4041-11.

(4) For credit or refund of tax paid on
fuel used in noncommercial aviation
that is resold or used otherwise than
for the purpose for which purchased,
see section 6427(a).

(e) Effective date. The provisions of
this section shall apply to sales or uses
occurring before October 1, 1980, and to
sales or uses occurring on or after Sep-
tember 1, 1982, and ending before Janu-
ary 1, 1988.

[T.D. 8066, 51 FR 15, Jan. 2, 1986]

§48.4041-5 Sales of diesel and special
motor fuels and fuel for use in air-
craft; rules of general application.

(a) Taxability of liquid fuel delivered
into purchaser’s tanks—(1) Fuel supply
tanks. (i) The sale of diesel fuel to an
owner, lessee, or other operator of a
diesel-powered highway vehicle, or of
special motor fuel to an owner, lessee,
or other operator of a motor vehicle or
motorboat, or of fuel to an owner, les-
see, or other operator of an aircraft
used in noncommercial aviation is con-
sidered a taxable sale of the liquid fuel
if the liquid fuel is delivered by the
seller into the fuel supply tank of the
vehicle, motorboat, or aircraft. For
purpose of this paragraph (a), liquid
fuel sold at a location unattended by
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the seller (such as under a cardlock or
meter system) on or after January 2,
1986, is considered to be delivered into
the fuel supply tank by the seller ex-
cept as provided in paragraph (a)(1)(ii)
of this section. In this regard, see sec-
tion 6427(a) for credit or refund of tax if
liquid fuel acquired in a transaction
subject to tax is used in a nontaxable
use.

(ii) If the seller maintains special de-
vices at the unattended location to ac-
count accurately for sales of liquid fuel
for nontaxable uses (such as assigning
a separate ‘‘nontaxable’ meter or, in a
cardlock system, issuing a special
“‘nontaxable’” card to a customer who
regularly purchases fuel for nontaxable
uses), then such sales of liquid fuel
shall be considered nontaxable. The
seller must maintain sufficient records
of such nontaxable sales and include in
these records the name of the pur-
chaser, the date of the purchase, and
the quantity of fuel purchased in each
sale.

(2) Bulk tanks. The sale of diesel fuel
to an owner, lessee, or other operator
of a diesel-powered highway vehicle, or
of special motor fuel to an owner, les-
see, or other operator of a motor vehi-
cle or motorboat, or of fuel to an
owner, lessee, or other operator of an
aircraft used in noncommercial avia-
tion is considered a taxable sale of the
liquid fuel if—

(i) The liquid fuel is delivered by the
seller into a bulk supply tank (or other
container) that is not the fuel supply
tank of a vehicle, motorboat, or air-
craft; and

(ii) The purchaser furnishes a written
statement to the seller before or at the
time of the sale stating that the entire
quantity of the liquid fuel covered by
the sale is for a taxable purpose as a
fuel in such a vehicle, motorboat, or
aircraft.

If the purchaser fails to provide the
written statement required by para-
graph (a)(2)(ii) of this section, the pur-
chaser is liable for the tax on the later
taxable sale or use. If a purchaser ac-
quires both fuel that is to be used for
taxable purposes and fuel that is to be
used for nontaxable purposes, and the
fuel that is to be used for taxable pur-
poses is stored in a different storage
tank (or container) from the tank used
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to store the fuel to be used for non-
taxable purposes, the written state-
ment described in paragraph (a)(2)(ii)
of this section will relate to the fuel to
be used for taxable purposes if proper
records are kept by the purchaser that
sufficiently identify the tanks (or con-
tainers) into which tax-paid fuel is de-
livered and the quantities of fuel deliv-
ered into those tanks (or containers). If
only occasional sales for delivery into
a bulk storage tank (or other con-
tainer) are made to a purchaser, a sepa-
rate statement must be furnished for
each order. However, if sales are regu-
larly or frequently made to a pur-
chaser, a written statement covering
all orders for a specified period not to
exceed 12 calendar quarters is accept-
able.

(b) Sales for resale and to consignees.
(1) A sale to a dealer for resale is not
subject to tax even if it is known at the
time of the sale that the liquid fuel
will be resold by the dealer for use as a
fuel in a diesel-powered highway vehi-
cle, motor vehicle, motorboat, or air-
craft.

(2) The tax is payable by the person
who makes the taxable sale. If a tax-
able liquid fuel is consigned to a person
for sale and the consignor retains own-
ership in the liquid fuel until it is dis-
posed of by the consignee, the con-
signor is the person liable for the tax
when a taxable sale of the liquid fuel is
made by the consignee. If the consignor
transfers ownership in the taxable lig-
uid fuel to the consignee before sale of
the liquid fuel by the consignee, the
consignee is the person liable for the
tax upon a subsequent taxable sale of
the liquid. However, if ownership of the
liquid fuel is transferred back to the
consignor or to another person before a
taxable sale is made, as described in
paragraph (a) of this section, and
thereafter a taxable sale of the liquid
fuel is made by such person or by an-
other person acting as the person’s
agent, such person is liable for the tax.
See paragraph (d) of §48.4041-8 for defi-
nition of the term ‘‘taxable liquid
fuel.”

[T.D. 8066, 51 FR 15, Jan. 2, 1986, as amended
by T.D. 8154, 52 FR 32008, Aug. 25, 1987]
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§48.4041-6 Application of tax on use of
taxable liquid fuel.

(a) In general—(1) Diesel fuel. (i) If, be-
fore April 1, 1983, a person acquires any
diesel fuel by any means other than
through a transaction subject to tax
under section 4041(a)(1) and uses it as a
fuel in a diesel powered highway vehi-
cle, the person is liable for a tax under
section 4041(a)(2) on the quantity of
diesel fuel so used at the appropriate
rate set forth in §48.4041-1(b)(1)(Q). If a
person acquired any diesel fuel through
a transaction which is subject to tax at
the rate set forth in paragraph (b)(1)(i)
(C) or (D) of §48.4041-1, and uses it for
a use described in paragraph (b) (1) (i)
(A) or (B) of §48.4041-1 the person is lia-
ble for an additional tax uder section
4041(a)(2) on the quantity of diesel fuel
so used. See §48.4041-1(b)(L)(E)(E), (F),
or (G) for the applicable rate of tax.
See section 6427(a) for credit or refund
of tax where diesel fuel acquired in a
transaction subject to tax at the rate
set forth in paragraph (b)(1)(i) (A) or
(B) of §48.4041-1 is used as described in
paragraph (b)(1)(i) (C) or (D) of §48.4041-
1 or in a nontaxable use.

(ii) On or after April 1, 1983, and be-
fore August 1, 1984, if a person acquires
any diesel fuel by any means other
than through a transaction subject to
tax under section 4041(a)(1)(A) and uses
it as a fuel in a diesel-powered highway
vehicle, the person is liable for a tax
under section 4041(a)(1)(B) on the quan-
tity of diesel fuel so used at the appro-
priate rate set forth in paragraph
(b)(1)(ii) of §48.4041-1. If a person ac-
quired any diesel fuel through a trans-
action for which no tax is imposed by
reason of paragraph (b)(1)({i)(C) of
§48.4041-1 and uses it in other than a
nontaxable use, the person is liable for
a tax under section 4041(a)(1)(B) on the
quantity of fuel so used. See paragraph
(b)(1)(ii) (D) or (E) of §48.4041-1 for the
applicable rate of tax. See section
6427(a) for credit or refund of tax where
diesel fuel acquired in a transaction
subject to tax at the rate set forth in
paragraph (b)(1)(ii)(A) of §48.4041-1 is
used as described in paragraph
(b)(1)(i1)(C) of §48.4041-1 or in another
nontaxable use.

(iii) On or after August 1, 1984, and
before October 1, 1988, if a person ac-
quires any diesel fuel by any means
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other than through a transaction sub-
ject to tax under section 4041(a)(1)(A)
and uses it as a fuel in a diesel-powered
highway vehicle, the person is liable
for a tax under section 4041(a)(1)(B) on
the quantity of diesel fuel so used at
the appropriate rate set forth in para-
graph (b)(1)(iii) of §48.4041-1. If a person
acquired any diesel fuel through a
transaction for which no tax is imposed
by reason of paragraph (b)(1)(iii)(C) of
§48.4041-1 and uses it in other than a
nontaxable use, the person is liable for
a tax under section 4041(a)(1)(B) on the
quantity of fuel so used. See paragraph
(b)(1)(iii)(D) of §48.4041-1 for the appli-
cable rate of tax. See section 6427(a) for
credit or refund of tax where diesel fuel
acquired in a transaction subject to tax
at the rate set forth in paragraph
(b)(1)(iii)(A) of §48.4041-1 is used as de-
scribed in paragraph (b)(1)(iii)(C) of
§48.4041-1 or in another nontaxable use.

(2) Special motor fuel. (i) On or after
January 1, 1979, and before April 1, 1983,
if a person acquired any special motor
fuel by any means other than through
a transaction subject to tax under sec-
tion 4041(b)(1) and uses it as a fuel in a
motor vehicle or motorboat, the person
is liable for a tax under section
4041(b)(2) on the quantity of special
motor fuel so used at the appropriate
rate set forth in §48.4041-1(b)(2)(1). If a
person acquired any special motor fuel
through a transaction with is subject
to a tax at the rate set forth in para-
graph (b)(2)(i)(C) of §48.4041-1 and uses
it in a use other than one for which the
reduced rate applies, the person is lia-
ble for an additional tax under section
4041(b)(2) on the quantity of special
motor fuel so used. See §48.4041-
1(b)(2)(i) (D) or (E) for the applicable
rate of tax. See section 6427(a) for cred-
it or refund of tax where special motor
fuel acquired in a transaction subject
to tax at the rate set forth in para-
graph (b)(2)(1)(A) of §48.4041-1 is used
for a purpose described in paragraph
(b)(2)(1)(C) of §48.4041-1 or in a non-
taxable use.

(ii) On or after April 1, 1983, and be-
fore October 1, 1988, if a person ac-
quired any special motor fuel by any
means other than through a trans-
action subject to tax under section
4041(a)(2)(A) and uses it as a fuel in a
motor vehicle or motorboat, the person
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is liable for a tax wunder section
4041(a)(2)(B) on the quantity of spcial
motor fuel so used at the appropriate
rate set forth in paragraph (b)(2)(ii) of
§48.4041-1. If a person acquired any spe-
cial motor fuel through a transaction
for which no tax is imposed by reason
of paragraph (b)(2)(ii)(C) of §48.4041-1
and uses it in other than a nontaxable
use, the person is liable for a tax under
section 4041(a)(2)(B) on the quantity of
fuel so used. See paragraph (b)(2)(ii)(D)
of §48.4041-1 for the applicable rate of
tax. See section 6427(a) for credit or re-
fund of tax where special motor fuel ac-
quired in a transaction subject to tax
at the rate set forth in paragraph
(b)(2)(i1)(A) of §48.4041-1 is used for a
purpose described in paragraph
(b)(2)(i1)(C) of §48.4041-1 or in another
nontaxable use.

(3) Noncommercial aviation. If a person
acquires any liquid fuel by any means
other than through a transaction sub-
ject to tax under section 4041(c)(1)(A)
or section 4041(c)(2)(A) and uses it as
fuel in an aircraft in noncommercial
aviation, the person is liable for a tax
under section 4041(c)(1)(B) or section
4041(c)(2)(B) on the quantity of the lig-
uid fuel so used at the appropriate rate
set forth in §48.4041-1(b)(3).

(b) Bulk purchases by users. Taxpayers
who purchase taxable liquid fuel in
bulk delivered into storage tanks or
other containers and use it for taxable
or nontaxable purposes or in registered
and nonregistered vehicles must main-
tain adequate records of all fuel used
for each purpose to permit verification
of the tax paid and of any credits, re-
funds, or exemptions claimed.

[T.D. 8066, 51 FR 15, Jan. 2, 1986]

§48.4041-7 Dual use of taxable liquid
fuel.

Tax applies to all taxable liquid fuel
sold for use or used as a fuel in the
motor which is used to propel a diesel-
powered vehicle or in the motor used to
propel a motor vehicle, motorboat, or
aircraft, even though the motor is also
used for a purpose other than the pro-
pulsion of the vehicle, motorboat, or
aircraft. Thus, if the motor of a diesel-
powered highway vehicle or a motor-
boat operates special equipment by
means of a power take-off or power
transfer, tax applies to all taxable lig-
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uid fuel sold for this use or so used,
whether or not the special equipment
is mounted on the vehicle or boat. For
example, tax applies to diesel fuel sold
to operate the mixing unit on a con-
crete mixer truck if the mixing unit is
operated by means of a power take-off
from the motor of the vehicle. Simi-
larly, tax applies to all taxable liquid
fuel sold for use or used in a motor pro-
pelling a fuel oil truck even though the
same motor is used to operate the
pump (whether or not mounted on the
truck) for discharging the fuel into
customers’ storage tanks. However, tax
does not apply to liquid fuel sold for
use or used in a separate motor to op-
erate special equipment (whether or
not the equipment is mounted on the
vehicle). If the taxable liquid fuel used
in a separate motor is drawn from the
same tank as the one which supplies
fuel for the propulsion of the vehicle, a
reasonable determination of the quan-
tity of taxable liquid fuel used in such
separate motor or during such period is
acceptable for purposes of application
of the tax. This determination must be
based, however, on the operating expe-
rience of the person using the taxable
liquid fuel, and the taxpayer must
maintain records which support the al-
location used. Devices to measure the
number of miles the vehicle has trav-
eled, such as hubometers, may be used
in making a preliminary determination
of the number of gallons of fuel used to
propel the vehicle. In order to make a
final determination of the number of
gallons of fuel used to propel the vehi-
cle, there must be added to this pre-
liminary determination the amount of
fuel consumed while idling or warming
up the motor preparatory to propelling
the vehicle.

[T.D. 8066, 51 FR 16, Jan. 2, 1986]

§48.4041-8 Definitions.

For purposes of the regulations in
this subpart, unless otherwise ex-
pressly indicated:

(a) Highway. The term ‘“‘highway’’ in-
cludes any road (whether a Federal
highway, State highway, city street,
rural road, or otherwise) in the United
States which is not a private roadway.

(b) Highway wvehicle—(1) In general.
The term ‘‘highway vehicle”” means
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any self-propelled vehicle, or any trail-
er or semi-trailer, designed to perform
a function of transporting a load over
highways, whether or not also designed
to perform other functions, but does
not include a vehicle described in para-
graph (b)(2) of this section. For pur-
poses of this definition, a vehicle con-
sists of a chassis, or a chassis and a
body if the vehicle has a body, but does
not include the vehicle’s load. There-
fore, in determining whether a vehicle
is a ‘‘highway vehicle’’, it is immate-
rial that the vehicle is designed to per-
form a highway transportation func-
tion for only a particular kind of load,
such as passengers, furnishings and
personal effects (as in a house, office,
or utility trailer), a special type of
cargo, goods, supplies, or materials, or,
except to the extent otherwise provided
in paragraph (b)(2)(i) of this section,
machinery or equipment specially de-
signed to perform some off-highway
task unrelated to highway transpor-
tation. In the case of specially designed
machinery or equipment, it is also im-
material, except as provided in para-
graph (b)(2)(i) of this section, that such
machinery or equipment is perma-
nently mounted on the vehicle. For
purposes of paragraph (b) of this sec-
tion, the term ‘‘transport’ includes the
term ‘‘tow”. A vehicle which is not a
highway vehicle within the meaning of
this paragraph shall be treated as a
non-highway vehicle for purposes of
section 4041. Examples of vehicles that
are designed to perform a function of
transporting a load over the public
highways are passenger automobiles,
motorcycles, buses, and highway-type
trucks, truck tractors, trailers, and
semi-trailers.

(2) Exceptions—(i) Certain specially de-
signed mobile machinery for nontrans-
portation functions. A self-propelled ve-
hicle, or trailer or semi-trailer, is not a
highway vehicle if it (A) consists of a
chassis to which there has been
permanentaly mounted (by welding,
bolting, riveting, or other means) ma-
chinery or equipment to perform a con-
struction, manufacturing, processing,
farming, mining, drilling, timbering, or
other operation similar to any one of
the foregoing enumerated operations if
the operation of the machinery or
equipment is unrelated to transpor-
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tation on or off the public highways,
(B) the chassis has been specially de-
signed to serve only as a mobile car-
riage and mount (and a power source,
where applicable) for the particular
machinery or equipment involved,
whether or not such machinery or
equipment is in operation, and (C) by
reason of such special design, such
chassis could not, without substantial
structural modification, be used as a
component of a vehicle designed to per-
form a function of transporting any
load other than that particular ma-
chinery or equipment or similar ma-
chinery or equipment requiring such a
specially designed chassis.

(i1) Certain wvehicles specially designed
for off-highway transportation. A self-
propelled vehicle, or a trailer or semi-
trailer, is not a highway vehicle if it is
(A) specially designed for the primary
function of transporting a particular
type of load other than over the public
highway in connection with a construc-
tion, manufacturing, processing, farm-
ing, mining, drilling, timbering, or
other operation similar to any one of
the foregoing enumerated operations,
and (B) if by reason of such special de-
sign, the use of such vehicle to trans-
port such load over the public high-
ways is substantially limited or sub-
stantially impaired. For purposes of
applying the rule of clause (b) of this
paragraph (b)(2)(ii), account may be
taken of whether the vehicle may trav-
el at regular highway speeds, requires a
special permit for highway use, is over-
weight, overheight or overwidth for
regular use, and any other relevant
considerations. Solely for purposes of
determinations under this paragraph
(b)(2)(i1), where there is affixed to the
vehicle equipment used for loading, un-
loading, storing, vending, handling,
processing, preserving, or otherwise
caring for a load transported by the ve-
hicle over the public highways, the
functions are related to the transpor-
tation of a load over the public high-
ways even though the functions may be
performed off the public highways.

(iii) Certain trailers and semi-trailers
specially designed to perform mnontrans-
portation functions off the public high-
ways. A trailer or semi-trailer is not a
highway vehicle if it is specially de-
signed to serve no purpose other than
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providing an enclosed stationary shel-
ter for the carrying on of a function
which is directly connected with and
necessary to, and at the off-highway
site of, a construction, manufacturing,
processing, mining, drilling, farming,
timbering, or other operation similar
to any one of the foregoing enumerated
operations, such as a trailer specially
designed to serve as an office for such
an operation.

(3) Optional application. For purposes
of section 4041, if any rules existing im-
mediately prior to January 13, 1977,
would, if applicable, unequivocally re-
solve an issue involving the definition
of a highway vehicle with respect to a
period prior to such date, at the option
of the taxpayer, such rules existing
prior to such date shall be applied to
resolve the issue for all periods prior to
such date, and the rules of paragraph
(b) (1) and (2) of this section, which de-
fine the term ‘‘highway vehicle’’, shall
not apply with respect to such issue for
all periods prior to such date.

(4) Diesel-powered highway vehicle.
The term ‘‘diesel-powered highway ve-
hicle” means any highway vehicle
(within the meaning of paragraph (b)(1)
of this section) which is also a motor
vehicle (as defined in paragraph (c) of
this section) and which uses diesel fuel
(as defined in paragraph (e) of this sec-
tion) for propulsion purposes.

(c) Motor vehicles. The term ‘‘motor
vehicle” includes all types of vehicles
propelled by motor that are designed
for carrying or towing loads from one
place to another, regardless of the type
of load or material carried or towed
and whether or not the vehicle is reg-
istered or required to be registered for
highway use. Included are fork Ilift
trucks used to carry loads at railroad
stations, industrial plants, warehouses,
etc. The term does not include farm
tractors, trench diggers, power shovels,
bulldozers, road graders or rollers, and
similar equipment which does not
carry or tow a load; nor does it include
any vehicle which moves exclusively
on rails. For periods prior to January 6,
1977, a vehicle which is designed for
towing, but not carrying, loads shall
not be considered to be a motor vehi-
cle.

(d) Tazable liquid fuel. The term
“taxable liquid fuel” (or ‘‘taxable liq-
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uid”’) means any liquid which is ei-
ther—

(1) Diesel fuel as defined in paragraph
(e) of this section,

(2) Special motor fuel as defined in
paragraph (f) of this section, or

(3) Any liquid fuel used in an aircraft
in ‘“‘noncommercial aviation’, as de-
fined in paragraph (h) of this section.

(e) Diesel fuel. The term ‘‘diesel fuel”
means any liquid (other than a product
taxable as gasoline under the provi-
sions of section 4081) which is sold for
use or used as a fuel in a diesel-powered
highway vehicle.

(f) Special motor fuel. (1) Except as
provided in paragraph (f)(2) of this sec-
tion, special motor fuel means any liquid
fuel, including—

(i) Any liquefied petroleum gas (such
as propane, butane, pentane, or mix-
tures of the same);

(ii) Liquefied natural gas; or

(iii) Benzol, benzene, naptha, or any
other liquid, whether a refined, partly
refined, or unrefined product, 10 per-
cent of which has been recovered when
the thermometer reads 347 °F. (175 °C.)
or 95 percent of which has been
recoverd when the thermometer reads
464 °F. (240 °C.) when subjected to dis-
tillation in accordance with the
“Standard Method of Test for Distilla-
tion of Gasoline, Naptha, Kerosene, and
Similar Petroleum Products”
(A.S.T.M. designation: D86) of the
American Society for Testing Mate-
rials, regardless of the trade name
under which sold.

(2) The term ‘‘special motor fuel”
does not include any product taxable
under the provisions of section 4081,
nor does it include ‘‘kerosene, gas oil,
or fuel o0il”’, as defined in paragraph (g)
of this section.

(g) Kerosene, gas oil, or fuel oil. (1) The
term ‘‘kerosene, gas, oil or fuel o0il”
means any product (i) 10 percent of
which has not been recovered when the
thermometer reads 347 °F. (175 °C.), and
(ii) 95 percent of which has not been re-
covered when the thermometer reads
464 °F. (240 °C.), when subjected to dis-
tillation in accordance with the
“Standard Method of Test for Distilla-
tion of Gasoline, Naptha, Kerosene, and
Similar Petroleum Products”
(A.S.T.M. designation: D86) of the
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American Society for Testing Mate-
rials.

(2) Products designated as kerosene,
gas, oil, or fuel oil which do not fall
within the specifications of both para-
graphs (g)(1) (i) and (ii) of this section
are taxable as special motor fuel if sold
or used as a fuel in a motor vehicle or
motorboat.

(h) Fuel used in the aircraft in non-
commercial aviation. The term ‘‘fuel
used in an aircraft in noncommercial
aviation” means any liquid (including
any product taxable under section 4081)
that is sold for use or used as a fuel in
an aircraft in noncommercial aviation
(as defined in paragraph (j) of this sec-
tion).

(i) Registered. The term ‘‘registered”’,
when used with reference to a highway
vehicle, means—

(1) Registered for highway use under
the laws of any State, District of Co-
lumbia, or foreign country, or

(2) Required to be registered for high-
way use under the law of the State,
District of Columbia, or foreign coun-
try in which it is operated or situated.
Any highway vehicle which is operated
under a dealer’s tag, license, or permit
is considered to be registered. A high-
way vehicle is not considered to be
“registered” solely because there has
been issued a special permit for oper-
ation of the vehicle at particular times
and under specified conditions. How-
ever, a highway vehicle which is re-
quired to be registered and which also
has been issued a special permit for op-
eration of the vehicle under specified
conditions, such as carrying an over-
sized load, is still considered to be
“‘registered”’.

(j) Noncommercial aviation. The term
“noncommercial aviation’” means any
use of an aircraft, other than in a busi-
ness of transporting persons or prop-
erty for compensation or hire by air.
The term also includes any use of an
aircraft, in a business described in the
preceding sentence, which is properly
allocable to any transportation exempt
from taxes imposed by sections 4261
(transportation of persons) and 4271
(transportation of property) by reason
of section 4281 (use of small aircraft on
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nonestablished lines) or 4282 (transpor-
tation of members of affiliated group).

[T.D. 8066, 51 FR 17, Jan. 2, 1986, as amended
by T.D. 8609, 60 FR 40081, Aug. 7, 1995]

§48.4041-9 Exemption for farm use.

(a) In general. The tax imposed by
section 4041 does not apply to diesel
fuel or special motor fuel, or fuel used
in noncommercial aviation, sold for
use or used on a farm in the United
States for farming purposes. The tax
applies in the case of diesel fuel deliv-
ered into the fuel supply tank of a
highway vehicle, or special motor fuel
delivered into the fuel supply tank of a
motor vehicle or motorboat, even if it
is known that the liquid fuel is to be
used on a farm for farming purposes.
Credit or refund of the tax paid in such
case may be claimed as provided by
section 6427(c) upon proof that the tax-
able liquid was used on a farm for
farming purposes. A tax-free sale of
fuel delivered into the fuel supply tank
of an aircraft in noncommercial avia-
tion where such fuel is to be used on
the farm for farming purposes may be
made only if the requirements of
§48.4041-11 are met. The terms ‘‘used on
a farm for farming purposes’, and re-
lated terms, have the same meaning for
purposes of the exemption in section
4041(f) and the regulations in this sec-
tion as these terms are defined in para-
graphs (1), (2), and (3) of section 6420(c)
and the regulations contained in
§48.6420-4.

(b) Application of exemption. The ex-
emption referred to in paragraph (a) of
this section does not apply with re-
spect to diesel fuel or special motor
fuel or fuel used in noncommercial
aviation sold for use or used for non-
farming purposes, or diesel fuel or spe-
cial motor fuel or fuel used in non-
commercial aviation sold for use or
used off a farm, regardless of the na-
ture of the use. Thus, if a vehicle, mo-
torboat, or aircraft is used both on a
farm and off the farm, or if it is used
on a farm both for farming and non-
farming purposes, the exemption ap-
plies only with respect to that portion
of the diesel fuel or special motor fuel
or fuel used in noncommercial aviation
which is sold for use or used ‘‘on a farm
for farming purposes’. For purposes of
this exemption, it is immaterial
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whether or not a vehicle is registered
for highway use. However, the actual
use of the vehicle and the place where
it is used are material. For example, if
a truck used on a farm for farming pur-
poses is also used on the highways
(even though in connection with oper-
ating the farm), tax applies to that die-
sel fuel or special motor fuel which is
sold for use or used in operating the
truck on the highways, since the fuel
was used off the farm.

(c) Termination of exemption. The ex-
emption referred to in paragraph (a) of
this section shall not apply on and
after October 1, 1988.

[T.D. 8066, 51 FR 18, Jan. 2, 1986]

§48.4041-10 Exemption for use as sup-
plies for vessels or aircraft.

(a) Application of exemption. The tax
imposed by section 4041 does not apply
to any fuels which are sold for use or
used as supplies for vessels or aircraft
within the meaning of section 4221(a)(3)
and (d)(3), and §48.4221-4. In the case of
a liquid sold for use as fuel in an air-
craft, a tax-free sale may be made only
if the requirements of §48.4041-11 are
met. For credit or refund of tax paid on
fuels which have been sold or used as
supplies for vessels or aircraft, see sec-
tion 6416(b)(2)(B), section 6427, and
paragraph (f) of this section.

(b) Evidence required to establish ex-
emption. (1) In order to establish ex-
emption from tax in the case of a sale
of fuels for use as supplies for vessels
or aircraft, it is necessary that the
seller obtain from the owner,
charterer, or authorized agent of the
vessel or aircraft and retain in its pos-
session a property executed exemption
certificate in the form prescribed by
paragraph (c) of this section. If fuel is
sold tax free for use as supplies for civil
aircraft employed in foreign trade or in
trade between the United States and
any of its possessions, the exemption
certificate must show the name of the
country in which the aircraft is reg-
istered.

(2) If only occasional sales of fuels
are made to a purchaser for use which
is exempt from tax as provided in this
section, a separate exemption certifi-
cate must be furnished for each order.
However, if sales are regularly or fre-
quently made to a purchaser for such
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exempt use, a certificate covering all
orders for a specified period not to ex-
ceed 12 calendar quarters is acceptable.
Such certificates and proper records of
invoices, orders, etc., relative to tax-
free sales must be kept for inspection
by the district director as provided in
section 6001. If a seller’s records with
respect to any sale claimed to be tax
free do not include a proper certificate,
with supporting invoices and such
other evidence as may be necessary to
establish the exempt character of the
sale, tax is payable by the seller on the
sale.

(c) Acceptable form of exemption certifi-
cate. The following form of exemption
certificate, which must be adhered to
in substance, is acceptable for the pur-
poses of this section.

EXEMPTION CERTIFICATE

(For use by purchasers of fuels for use as
supplies for certain vessels or aircraft (sec-
tion 4041(g) of the Internal Revenue Code of
1954).)

(Date), 19—

The undersigned purchaser hereby certifies
that he/she is the

(owner, charterer, or authorized agent of
owner or charterer)
of

(Name of oombany and véssel)

and that the fuel specified in the accom-
panying order, or as specified below or on the
reverse side hereof, will be used only as fuel
supplies for a vessel belonging to one of the
following classes of vessels (including air-
craft) to which section 4041(g) of the Internal
Revenue Code applies: (Check class to which
vessel belongs):

(1) Vessels (including aircraft) engaged in
foreign trade.

(2) Vessels engaged in trade between the
Atlantic and Pacific ports of the United
States.

(3) Vessels (including aircraft) engaged in
trade between the United States and any of
its possessions.

(4) Vessels employed in the fisheries or
whaling business.

(5) Vessels (including aircraft) of war of the
United States or a foreign nation.

The undersigned understands that if the
fuels are sold or used otherwise than as stat-
ed above and for a taxable purpose specified
in section 4041 of the Internal Revenue Code,
the undersigned will be liable for the tax
upon such sale or use. It is also understood
that this certificate may not be used in pur-
chasing fuels, if such fuels are for use as



Internal Revenue Service, Treasury

fuels in pleasure vessels, or of any type of
aircraft except—

(1) Civil aircraft employed in foreign trade
or trade between the United States and any
of its possessions, and otherwise entitled to
exemption, and

(2) Aircraft owned by the United States or
any foreign country and constituting a part
of the armed forces thereof.

The undersigned understands that the
fraudulent use of this certificate to secure
exemption will subject the undersigned and
all others making fraudulent use to a pen-
alty equivalent to the amount of tax due on
the sale of the fuel and, upon conviction, to
a fine of not more than $10,000, or to impris-
onment for not more than 5 years, or both,
together with the costs of prosecution. The
purchaser also understands that it must be
prepared to establish by satisfactory evi-
dence the purpose for which the fuel pur-
chased under this certificate was used.

(Signature)

(Address)

Registration Number if fuel used as supplies
for civil aircraft engaged in foreign trade or
in trade between the United States and any
of its possessions.

(d) Exemption certificate not obtained
prior to filing of seller’s excise tax return.
If the exemption certificate is not ob-
tained prior to the time the seller files
a return covering taxes due for the pe-
riod during which the sale was made,
the seller must include the tax on the
sale in its return for that period. How-
ever, if the certificate is later ob-
tained, a claim for refund of the tax
paid on the sale may be filed on Form
843, or a credit for the tax paid may be
taken upon a subsequent return as pro-
vided by section 6416(b)(2)(B) and
§48.6416(b)-2(c).

(e) Liability of purchaser. The person
who purchases fuels tax free as pro-
vided in this section is liable for the
tax imposed by section 4041 if the per-
son sells or uses such fuel in a sale or
use that is not exempt under any provi-
sion of law applicable to the taxes im-
posed by section 4041.

(f) Credit or refund. (1) If diesel fuel or
special motor fuel upon which the tax
imposed by section 4041(a) (1) or (2), has
been paid, is sold or used as supplies for
vessels, a credit or refund of the tax is
available under section 6416(b)(2)(B) to
the retail dealer who paid the tax. As
an alternative, a credit or refund of tax
is available under section 6427 to the
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operator of the vessel who used the
fuel. Where the retail dealer claims re-
fund of the tax, the dealer, in accord-
ance with section 6416(a), must reim-
burse the operator of the vessel for the
amount of tax or obtain the written
consent of the operator to the filing of
such claim.

(2) If aviation fuel upon which the
tax imposed by section 4041(c) has been
paid is sold or used as supplies for air-
craft, credit or refund of the tax is
available only as a payment under sec-
tion 6427 to the operator of the aircraft
who uses the fuel or to the person who
resells the fuel for such use.

[T.D. 8066, 51 FR 18, Jan. 2, 1986]

§48.4041-11 Tax-free sales of fuel for
use in noncommercial aviation only
if sellers and certain purchasers are
registered.

(a) In general. Any sale of liquid fuel
for delivery into a fuel supply tank of
an aircraft is presumed to be subject to
tax under section 4041(c), unless both
the seller and purchaser of the liquid
fuel are registered as provided in para-
graph (b) of this section or are within
one of he exceptions provided in para-
graph (c) of this section.

(b) Form of registration. Except as pro-
vided in paragraph (c) of this section
(relating to exceptions for State and
local governments, for fuel purchased
from customs bonded warehouses or
continuous customs custody, and for
fuel purchased for use in certain air-
craft of the United States or of any for-
eign nation), tax-free sales under sec-
tion 4041(c) may be made only if both
the seller and the purchaser have reg-
istered as required by section 4041(i)
and this paragraph (b). If fuel is pur-
chased tax paid for use in noncommer-
cial aviation but is used for a non-
taxable purpose, see section 6427(a) for
provisions relating to refunds or cred-
its of tax for tax-paid fuels not used for
the purpose for which sold. Any person
desiring to be registered in order to sell
or purchase fuel free of the tax imposed
by section 4041(c) must, before making
any tax-free sale or purchase, file Form
637A, in duplicate. Form 637A must be
filed with the District Director of In-
ternal Revenue for the district in
which the principal place of business of
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the applicant is located (or if the appli-
cant has no principal place of business
in the United States, with the Director
of International Operations, Internal
Revenue Service, Washington, DC
20224). The person who receives a vali-
dated Certificate of Registry (Vali-
dated Form 637A) is considered to be
registered for purposes of selling or
purchasing fuel tax free as provided in
this section.

(c) Transactions excepted from registra-
tion. (1) A State or local government
purchasing fuel delivered into a fuel
supply tank of an aircraft it operates
for its exclusive use may, but is not re-
quired to, register as provided in this
section.

(2) Any purchaser of aircraft fuel who
purchases fuel from any customs bond-
ed warehouse or from continuous cus-
toms custody elsewhere than in a bond-
ed warehouse is not required to reg-
ister to purchase aircraft fuel from
these sources tax free.

(3) Any purchaser of fuel for use in an
aircraft which is owned by the United
States or any foreign country and con-
stitutes a part of the armed forces
thereof is not required to register to
purchase aircraft fuel tax free.

(4) The exceptions from registration
in paragraphs (c) (1), (2), and (3) of this
section do not relieve purchasers from
the requirement of furnishing an ex-
emption certificate as required by
paragraph (d) of this section.

(d) Evidence of tax-free sale. (1) To es-
tablish the right of a purchaser to pur-
chase fuel delivered into the fuel sup-
ply tank of an aircraft tax free, the
seller must obtain from the purchaser
and retain in its possession a certifi-
cate, properly executed and signed by
or on behalf of the purchaser, con-
taining the following information:

(i) Date of purchase,

(ii) The purchaser’s registration
number (or the exception from reg-
istration which is relied upon), and

(iii) A brief statement of the in-
tended tax-free use of the fuel (for ex-
ample, by an airline in the business of
transporting persons or property for
hire).

(2) The following form of certificate,
which must be adhered to in substance,
is acceptable for the purposes of this
paragraph.
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(Date) 19
The undersigned signifies that he/she, or
the

(Name of Ipurchasef if other than under-
signed)
of which the undersigned is

(Title)

holds Certificate of Registry No.
or has not registered because

(Brief statement of exception from registra-
tion relied upon)

delivered into a supply tank of the subject
aircraft may be purchased free of tax because
the fuel will be used

(Brief statement of tax-free use)

The undersigned understands that if the
fuel is used otherwise than as stated above
and for a purpose taxable under section 4041
of the Internal Revenue Code, the under-
signed will be liable for the tax upon such
use, and that the undersigned must be pre-
pared to establish by satisfactory evidence
the purpose for which the fuel purchased
under this certificate was used.

The undersigned also understands that the
fraudulent use of this certificate to secure
exemption will subject the undersigned and
all others making fraudulent use to a pen-
alty equivalent to the amount of tax due on
the sale of the fuel and, upon conviction, to
a fine of not more than $10,000, or to impris-
onment for not more than 5 years, or both,
together with the costs of prosecution.

(Signature)

(Address)

(3) Except as provided in paragraph
(d)(4) of this section, a separate exemp-
tion certificate must be furnished for
each sale of fuel delivered into a fuel
supply tank of an aircraft. If a portion
of the fuel is intended to be used for a
nontaxable purpose, the entire amount
of the fuel may be sold tax free. Ex-
emption certificates and proper sup-
porting records such as invoices, or-
ders, etc., relative to tax-free sales
must be readily accessible for inspec-
tion by internal revenue officers and
retained as provided in section 6001 of
the Code and the regulations there-
under.

(4) If the purchaser of fuel to be used
in an aircraft has reasonable grounds
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to believe that 90 percent or more of
the total of the fuel to be purchased by
it during a specified period not to ex-
ceed 12 calendar quarters will be used
in a tax-free use, it may furnish each of
its suppliers an exemption certificate
covering all purchases for the specified
period. The certificate shall be sub-
stantially in the same form as the cer-
tificate in paragraph (d)(2) of this sec-
tion, except that in place of the date
the purchaser shall specify the period
covered by the certificate, and the pur-
chaser shall give a brief explanation of
its grounds for belief that 90 percent or
more of its total fuel will be used in a
tax-free use.

(5) The presumption under section
4041(i) that any liquid delivered into a
fuel supply tank of an aircraft is tax-
able places the duty on the seller of the
liquid fuel to use reasonable diligence
to satisfy itself that a tax-free sale of
fuel to the purchaser is allowed by law.
In the absence of circumstances sur-
rounding a sale that would raise a
question as to whether a tax-free sale
is allowable, the requirement of rea-
sonable diligence is satisfied if the sell-
er receives and retains the required
certificate evidencing the right of the
purchaser to buy the fuel tax free.
However, if the circumstances are such
as to indicate the seller has failed to
use reasonable diligence, it is not re-
lieved of liability for the tax imposed
by section 4041(c). In addition, if the
seller fails to obtain and retain the evi-
dence of tax-free sales as required by
this paragraph (d), it is not relieved of
liability for the tax imposed by section
4041(c).

[T.D. 8066, 51 FR 19, Jan. 2, 1986]

§48.4041-12 Sales by

etc.

The taxes imposed by section 4041
apply to the sale at retail of taxable
liquid fuels by the United States or by
any agency or instrumentality of the
United States, unless by statute spe-
cifically exempted from these taxes.
However, the exemptions from these
taxes provided by section 4041 (f), (g),
and (h) and the regulations thereunder
contained in this subpart F are avail-
able to the extent therein provided.

[T.D. 8066, 51 FR 20, Jan. 2, 1986]

United States,
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§48.4041-13 Other credits or refunds.

(a) In general. For provisions relating
to credit or refund of tax paid on tax-
able liquid fuel resold by the purchaser,
or used otherwise than for the purpose
for which purchased, see section 6427
and the regulations thereunder con-
tained in subpart O of this part.

(b) Taz-paid liquid fuel used by local
transit systems. For provisions relating
to credit or refund in the case of tax-
able liquid fuel used in vehicles while
engaged in furnishing scheduled com-
mon carrier public passenger land
transportation service along regular
routes, see section 6427(b) and the regu-
lations thereunder contained in sub-
part O of this part.

(c) Credit or refund of diesel fuel dif-
ferential amount. For provisions relat-
ing to an income tax credit or refund of
the increased diesel fuel tax for origi-
nal purchasers of diesel-powered auto-
mobiles and light trucks, see section
6427(g) and the regulations thereunder
contained in subpart O of this part.

[T.D. 8066, 51 FR 20, Jan. 2, 1986]

§48.4041-14 Exemption for sale to or
use by certain aircraft museums.

(a) In general. (1) The tax imposed by
section 4041 does not apply to liquids
which are sold for use or used by an
aircraft museum in an aircraft or vehi-
cle owned by such museum and used
exclusively for the procurement, care,
and exhibition of aircraft of the type
used for combat or transport in World
War II.

(2) In the case of liquid sold for use in
an aircraft owned by an aircraft mu-
seum and to be used for the pruposes
described in paragraph (a)(1) of this
section, a tax-free sale may be made
only if the requirements of §48.4041-11
are met.

(b) Cross reference. For the definition
of aircraft museum, see section
4041(h)(2).

[T.D. 8066, 51 FR 20, Jan. 2, 1986]

§48.4041-15 Sales to States or political
subdivisions thereof.

(a) Application of exemption. The taxes
imposed by section 4041 do not apply in
the case of a sale of any liquid by any
person for the exclusive use of any
State or any political subdivision
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thereof, the District of Columbia, or in
the case of the use of any liquid by any
State or any political subdivision
thereof, or the District of Columbia, as
a fuel in a motor vehicle, motorboat, or
aircraft.

(b) Evidence required to establish ex-
emption. Any vendor claiming exemp-
tion under this section shall be pre-
pared to produce evidence that will es-
tablish the right to exemption from the
tax imposed by section 4041. Generally,
orders or contracts of a State or a po-
litical subdivision thereof, or the Dis-
trict of Columbia, when signed by an
authorized officer thereof will be ac-
cepted in support of the exemption.
However, in the absence of such orders
or contracts, a certificate signed by
such an authorized officer that the lig-
uid sold was purchased for the exclu-
sive use of a State or political subdivi-
sion thereof, or the District of Colum-
bia, will be acceptable. The certificate
shall be in substantially the following
form:

EXEMPTION CERTIFICATE

(For use by States and local governments.
(section 4041(g2)(2) of the Internal Revenue
Code).)

Date , 19

I hereby certify that I am of

(State or local government)

that I am authorized to execute this certifi-
cate; and that

(Check applicable type of certificate)

the liquid or liquids specified in the ac-
companying order, or on the reverse side
hereof, (or)

all orders placed by the purchaser for
the period commencing (Date) and
ending (Date) (period not to exceed
12 calendar quarters) are, or will be, pur-
chased from (Name of vendor) for
the exclusive use of (Governmental
unit) of (State or local
government).

I understand that the exemption from tax
in the case of sales of liquids under this ex-
emption certificate is limited to the sale of
articles purchased for the exclusive use of a
State, etc. I understand that the fraudulent
use of this certificate for the purpose of se-
curing this exemption will subject me and
all parties making such fraudulent use of
this certificate to a fine of not more than
$10,000, or to imprisonment for not more
than 5 years, or both, together with costs of
prosecution.

Signature
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Address

[T.D. 7536, 43 FR 13516, Mar. 31, 1978. Redesig-
nated by T.D. 8066, 51 FR 14, Jan. 2, 1986]

§48.4041-16 Sales for export.

(a) General rule. In order for a sale to
be exempt from tax under section 4041
as a sale for export, it is necessary that
the liquid be (1) identified as having
been sold by the retailer for export and
(2) exported in due course. To establish
exemption from tax in the case of a
taxable article for export, it is nec-
essary that the retailer maintain ade-
quate records and have in his posses-
sion documentary evidence showing
that the article was so sold.

(b) Proof of exportation. Exportation
may be evidenced by any one of (1) a
copy of the export bill of lading issued
by the delivering carrier, (2) a certifi-
cate by the agent or representative of
the export carrier showing actual ex-
portation of the liquid, (3) a certificate
of landing signed by a customs officer
of the foreign country to which the lig-
uid is exported, or (4) a statement of
the foreign consignee showing receipt
of the liquid.

(c) Shipment to possessions of the
United States. The same provisions as
relate to sales for export and proof of
exportation will apply to sales for ship-
ment to a possession of the United
States, within the meaning of §48.0-2.

[T.D. 7536, 43 FR 13516, Mar. 31, 1978. Redesig-
nated by T.D. 8066, 51 FR 14, Jan. 2, 1986]

§48.4041-17 Tax-free retail sales to
certain nonprofit educational orga-
nizations.

(a) In general. The taxes imposed by
section 4041 do not apply in the case of
a sale of any liquid by any person to a
nonprofit educational organization (as
defined in paragraph (b) of this section)
for its exclusive use, or in the case of
the use of any liquid by such an organi-
zation. In the case of a school operated
as an activity of an organization de-
scribed in section 501(c)(3), as referred
to in paragraph (b) of this section, the
liquid must be sold for the exclusive
use of the school, or the liquid must be
used exclusively by the school.

(b) Definition of nonprofit educational
organization. For purposes of section
4041(g)(4) and this section, the term
“nonprofit educational organization”
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means an organization described in sec-
tion 170(b)(1)(A)(ii), that is exempt
from income tax under section 501(a),
whose primary function is the presen-
tation of formal instruction and which
normally maintains a regular faculty
and curriculum and normally has a
regularly enrolled body of pupils or
students in attendance at the place
where its educational activities are
regularly carried on. The term also in-
cludes a school operated as an activity
of an organization described in section
501(c)(3) which is exempt from income
tax under section 501 (a), provided such
school normally maintains a regular
faculty and curriculum and normally
has a regularly enrolled body of pupils
or students in attendance at the place
where its educational activities are
regularly carried on.

(c) Evidence required to establish tax-
free sales to a nonprofit educational orga-
nication, general rule. To establish the
right to exemption, the retailer must
obtain from the purchaser and retain
in its possesson a properly executed
certificate as set forth in paragraph (d)
of this section.

(d) Forms of exemption certificates. The
following forms of exemption certifi-
cates will be acceptable for the purpose
of this section and must be adhered to
in substance.

(1) Form of certificate for exemption
from retailers excise taxes for use by a
nonprofit educational organization,
other than a school operated as an ac-
tivity of a church or other exempt or-
ganization that in itself is not a non-
profit educational organization.

EXEMPTION CERTIFICATE

(For use by a nonprofit educational organi-
zation (other than a school operated as an
activity of a church or other exempt organi-
zation that in itself is not a nonprofit edu-
cational organization) purchasing articles
subject to retailers excise tax for its exclu-
sive use) , 19  (Date) I
hereby certify that I am (Title) of

(Exempt organization); that I am
authorized to execute this certificate; and
that the articles specified in the accom-
panying order or on the reverse side hereof
are purchased by such organization exclu-
sively for use in its educational activities.

I understand that this exemption certifi-
cate is for use only by a nonprofit edu-
cational organization in the tax-free pur-
chase for its exclusive use of articles subject
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to the retailers excise tax; and it is agreed
that if any article purchased tax free under
this exemption certificate is used otherwise,
such fact will be reported to the retailer
from whom the tax-free purchase was made.

The organization claiming exemption
under this certificate has received a deter-
mination letter (or a ruling) from the Inter-
nal Revenue Service holding the organiza-
tion to be exempt from income tax as an or-
ganization described in section
170(b)(1)(A)(ii) that is exempt from income
tax under section 501(a) of the Internal Rev-
enue Code (or has received a determination
letter (or ruling) under the corresponding
provisions of prior revenue laws). The date of
such determination letter (or ruling) is

and such determination letter (or rul-
ing) has not been withdrawn or revoked.

I understand that the fraudulent use of
this certificate for the purpose of securing
this exemption will subject me and all par-
ties making such fraudulent use of this cer-
tificate to a fine of not more than $10,000, or
to imprisonment for not more than 5 years,
or both, together with costs of prosecution.

(Signature of authorized individual)

(Address)

(2) Form of certificate for exemption from
retailers excise taxes for use by a school op-
erated as an activity of a church or other or-
ganization described in section 501(c)(3) that
in itself is not an educational organization
described in section 170(b)(1)(A)(ii) of the
Code:

EXEMPTION CERTIFICATE

(For use by or for a school operated as an
activity of a church or other organization
described in section 501(c)(3) of the Internal
Revenue Code of 1954, that is not, in itself, an
educational organization described in sec-
tion 170(b)(1)(A)(ii), purchasing articles sub-
ject to retailers excise tax for the exclusive
use of the school) s
19  (Date) I hereby certify that I am

(Title) of (School,
church, parish, etc.); that I am authorized to
execute this certificate; and that the articles
specified in the accompanying order or on
the reverse side hereof are purchased by such
institution exclusively for use in its edu-
cational activities.

I understand that this exemption certifi-
cate is for use only by a school operated as
an activity of a church or other organization
described in section 501(c)(3) of the Internal
Revenue Code of 1954, in the tax-free pur-
chase for its exclusive use of articles subject
to the retailers excise tax; or by a church, or
other organization in the tax-free purchase
of any such article for the exclusive use of
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its school which qualifies for the exemption;
and it is agreed that if any article purchased
tax free under this exemption certificate is
used otherwise, such fact will be reported to
the retailer from whom the tax-free purchase
was made.

The school operated as an activity of the
church or other organization described in
section 501(c)(3) of the Internal Revenue Code
of 1954, normally maintains a regular faculty
and curriculum and normally has a regularly
enrolled body of pupils or students in attend-
ance at the place where its educational ac-
tivities are regularly carried on.

I understand that the fraudulent use of
this certificate for the purpose of securing
this exemption will subject me and all par-
ties making such fraudulent use of this cer-
tificate to a fine of not more than $10,000, or
to imprisonment for not more than 5 years,
or both, together with costs of prosecution.

(Signature of authorized individual)

(Address)

(e) Frequency of certificates. Where
only occasional sales are made by a re-
tailer to a nonprofit educational orga-
nization, as defined in paragraph (b) of
this section, a separate exemption cer-
tificate should be furnished for each
order. However, where sales by the re-
tailer to the educational organization
are regularly or frequently made, a cer-
tificate covering all orders for a speci-
fied period not to exceed 12 calendar
quarters will be acceptable. Such cer-
tificate and proper records of invoices,
orders, etc., relative to tax-free sales
must be readily accessible for inspec-
tion by internal revenue officers and
retained as provided in section 6001 of
the Code and the regulations there-
under.

(f) Prima facie evidence of erempt use.
The exemption certificate procured by
the retailer from the purchasing non-
profit educational organization will be
acceptable as prima facie evidence that
the article is purchased for the exclu-
sive use of such organization.

(g) Exemption certificate not obtained
prior to filing of retailer’s excise taxr re-
turn. If the sale is otherwise exempt
but the exemption certificate is not ob-
tained prior to the time the retailer
files a return covering taxes due for the
period in which the sale was made, the
retailer must include the tax on such

86

26 CFR Ch. | (4-1-21 Edition)

sale in its return for that period. How-
ever, if the certificate is later ob-
tained, a credit may be taken on a sub-
sequent return or a claim for refund of
the tax paid on such sale may be filed,
within the period of limitation pre-
scribed by section 6511(b) of the Code
and §301.6511(b)-1 of this chapter.

[T.D. 7536, 43 FR 13516, Mar. 31, 1978. Redesig-
nated by T.D. 8066, 51 FR 14, Jan. 2, 1986]

§48.4041-18 [Reserved]

§48.4041-19 Exemption for qualified
methanol and ethanol fuel.

(a) In general. Under section
4041(b)(2), the tax imposed upon the
sale or use of motor fuels under section
4041(a) does not apply to the sale or use
of qualified methanol or ethanol fuel.

(b) Qualified methanol or ethanol fuel
defined. For purposes of section
4041(b)(2) and this section, qualified
methanol or ethanol fuel is liquid
motor fuel, 85% of the volume of which
consists of alcohol, as defined in sec-
tion 4081(c) and §48.4081-2(a)(4) of the
regulations as modified by the fol-
lowing sentence. For purposes of sec-
tion 4041(b)(2) and this section, the al-
cohol contained in a qualified meth-
anol or ethanol fuel may be produced
from coal. The actual gallonage of each
component of the mixture (without ad-
justment for temperature) shall be
used in determining whether the 85 per-
cent alcohol has been met. Further, in
determining whether a particular mix-
ture containing less than 85 percent al-
cohol satisfies this percentage require-
ment, the District Director shall take
into account the existence of any facts
and circumstances, that establish that
but for the commercial and operational
realities of the blending process, it
may reasonably be concluded that the
mixture would have contained at least
85 percent alcohol. The necessary facts
and circumstances will not be found to
exist if over a period of time the mix-
tures blended by a blender show a con-
sistent pattern of failing to contain 85
percent alcohol.

(c) Mixtures which do not qualify as
qualified methanol or ethanol fuel. If a
methanol or ethanol fuel does not qual-
ify as qualified methanol or ethanol
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fuel under this section, the entire mix-
ture is taxed at the rate of tax applica-
ble to sales of special motor fuels under
section 4041(a)(2) of the Code.

(d) Refunds relating to fuels used to
produce qualified fuels. See section 6427
for rules which relate to the allowance
of a refund or credit to a person who
uses tax-paid diesel, special motor or
noncommercial aviation fuels to
produce a qualified methanol or eth-
anol fuel and section 6416 for rules
which relate to the allowance of a re-
fund or credit to a person who uses tax-
paid gasoline to produce a qualified
methanol or ethanol fuel.

(e) Later blending. If a qualified meth-
anol or ethanol fuel is blended with
other motor fuel in a mixture less than
85 percent of which consists of alcohol,
the subsequent sale or use of such alco-
hol mixture fuel is taxable under the
provisions of section 4041 or section
4081 subject to the requirements, limi-
tations and exemptions of those sec-
tions. Thus, if the alcohol mixture fuel
is at least 10% alcohol by volume, sale
or use of the fuel is taxed at the rates
provided in section 4041(k) or section
4081(c), but if the fuel is less than 10%
alcohol, sale or use of the fuel is taxed
at the rates provided in section 4041(a)
or section 4081(a).

(f) Effective date. Section 4041(b)(2) ap-
plies to sales or uses after March 31,
1983, and before October 1, 1988.

[T.D. 8152, 52 FR 31617, Aug. 21, 1987]

§48.4041-20 Partially exempt
anol and ethanol fuel.

(a) In general. Under section 4041(m),
the sale or use of partially exempt
methanol or ethanol fuel is taxed at
the rate of 4% cents per gallon of fuel
sold or used. The amount of tax is
based upon the total volume of fuel and
not merely upon the nonalcohol por-
tion of the fuel.

(b) Partially exempt methanol or eth-
anol fuel defined. For purposes of sec-
tion 4041(m) and this section, partially
exempt methanol or ethanol fuel is lig-
uid motor fuel, 85% of which by volume
consists of alcohol, as defined in sec-
tion 4081 and §48.4081-2(a)(4) of the reg-
ulations, as modified by the following
sentence. For purposes of section
4041(m) and this section, the alcohol
contained in partially exempt meth-

meth-
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anol or ethanol fuel must be produced
from natural gas. The actual gallonage
of each component of the mixture
(without adjustment for temperature)
shall be used in determining whether
the 85 percent alcohol requirement has
been met. Further, in determining
whether a particular mixture con-
taining less than 85 percent alcohol
satisfies this percentage requirement,
the District Director shall take into
account the existence of any facts and
circumstances that establish that but
for the commercial and operational re-
alities of the blending process, it may
reasonably be concluded that the mix-
ture would have contained at least 85
percent alcohol. The necessary facts
and circumstances will not be found to
exist if over a period of time the mix-
tures blended by a blender show a con-
sistent pattern of failing to contain 85
percent alcohol. See paragraph (f) of
this section for rules relating to infor-
mation required to be attached to the
taxpayer’s return of the tax imposed by
chapter 31 relating to the alcohol con-
tent of the partially exempt methanol
or ethanol fuel for which tax is paid.

(c) Mixtures which do not qualify as
partially exempt methanol or ethanol fuel.
If methanol or ethanol fuel does not
qualify as partially exempt methanol
or ethanol fuel under this section, the
entire mixture is taxed at the rate of
tax applicable under section 4041(a)(2)
of the Code.

(d) Refunds relating to fuels. See sec-
tion 6427 for rules which relate to the
allowance of a refund or credit to a per-
son who uses tax-paid diesel, special
motor or noncommercial aviation fuel
to produce a partially exempt meth-
anol or ethanol fuel and section 6416 for
rules which relate to the allowance of a
refund or credit to a person who uses
tax-paid gasoline to produce a partially
exempt methanol or ethanol fuel.

(e) Later blending. If a partially ex-
empt methanol or ethanol fuel is
blended with other motor fuel in a mix-
ture less than 85 percent of which con-
sists of alcohol, the subsequent sale or
use of such blended motor fuel is tax-
able under the provisions of section
4041(a) or section 4081(a), subject to the
requirements, limitations and exemp-
tions of those sections.
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(f) Records required to be furnished by
the tarpayer. A taxpayer making a re-
turn of the tax imposed by chapter 31
indicating payment of the tax under
section 4041(m) and §48.4041-20 at the
reduced rate must attach a statement
to the return indicating the total num-
ber of gallons of partially exempt
methanol or ethanol fuel containing at
least 85 percent alcohol and the total
number of gallons of partially exempt
methanol or ethanol fuel containing
less than 85 percent alcohol, but quali-
fying for taxation at the reduced rate
under the rules of paragraph (b) of this
section. However, the taxpayer does
not have to specify the precise mixture
ratio of every mixture blended for
which tax is being paid.

(g) Effective date. Section 4041(m) ap-
plies to sales and uses after July 31,
1984. If methanol or ethanol fuel meet-
ing the requirements of paragraph (b)
of this section was put into the tank of
a vehicle prior to August 1, 1984, the
fuel is considered used prior to that
date and is subject to the tax described
in paragraph (a) of section 4041.

[T.D. 8152, 52 FR 31617, Aug. 21, 1987]

§48.4041-21 Compressed natural gas
(CNG).

(a) Delivery of CNG into the fuel supply
tank of a motor vehicle or motorboat—(1)
Imposition of tax. Tax is imposed on the
delivery of compressed natural gas
(CNG) into the fuel supply tank of the
propulsion engine of a motor vehicle or
motorboat unless tax was previously
imposed on the CNG under paragraph
(b) of this section.

(2) Liability for tax. If the delivery of
the CNG is in connection with a sale,
the seller of the CNG is liable for the
tax imposed under paragraph (a)(1) of
this section. If the delivery of the CNG
is not in connection with a sale, the op-
erator of the motor vehicle or motor-
boat, as the case may be, is liable for
the tax imposed under paragraph (a)(1)
of this section.

(b) Bulk sales of CNG—(1) In general.
Tax is imposed on the sale of CNG that
is not in connection with the delivery
of the CNG into the fuel supply tank of
the propulsion engine of a motor vehi-
cle or motorboat if, by the time of the
sale—
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(i) The buyer has given the seller a
written statement stating that the en-
tire quantity of the CNG covered by
the statement is for use by the buyer
for a taxable use as a fuel in a motor
vehicle or motorboat; and

(ii) The seller has given the buyer a
written acknowledgement of receipt of
the statement described in paragraph
(b)(1)(Q) of this section.

(2) Liability for tax. The seller of the
CNG is liable for the tax imposed under
this paragraph (b).

(c) Eremptions—(1) In general. The
taxes imposed under this section do not
apply to a delivery or sale of CNG for
a use described in section 4041(a)(3)(B),
(b)), ), (g), or (h). However, if the
person otherwise liable for tax under
this section is the seller of the CNG,
the exemption under this section ap-
plies only if, by the time of sale, the
seller receives an unexpired certificate
(as described in this paragraph (c))
from the buyer and has no reason to
believe any information in the certifi-
cate is false.

(2) Certificate; in general. The certifi-
cate to be provided by a buyer of CNG
is to consist of a statement that is
signed under penalties of perjury by a
person with authority to bind the
buyer, should be in substantially the
same form as the model certificate pro-
vided in paragraph (c)(4) of this sec-
tion, and should contain all informa-
tion necessary to complete the model
certificate. A new certificate must be
given if any information in the current
certificate changes. The certificate
may be included as part of any business
records normally used to document a
sale. The certificate expires on the ear-
liest of the following dates:

(i) The date one year after the effec-
tive date of the certificate (which may
be no earlier than the date it is signed).

(ii) The date a new certificate is pro-
vided to the seller.

(iii) The date the seller is notified by
the Internal Revenue Service or the
buyer that the buyer’s right to provide
a certificate has been withdrawn.

(3) Withdrawal of the right to provide a
certificate. The Internal Revenue Serv-
ice may withdraw the right of a buyer
of CNG to provide a certificate under
this paragraph (c) if the buyer uses
CNG to which a certificate applies in a
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taxable use. The Internal Revenue
Service may notify any seller to whom
the buyer has provided a certificate
that the buyer’s right to provide a cer-
tificate has been withdrawn.

(4) Model certificate.

CERTIFICATE OF PERSON BUYING COMPRESSED
NATURAL GAS (CNG) FOR A NONTAXABLE USE

(To support tax-free sales of CNG under sec-
tion 4041 of the Internal Revenue Code.)

Name, address, and employer identification
number of seller

(‘““‘Buyer’’) certifies the

following under penalties of perjury:

The CNG to which this certificate relates
will be used in a nontaxable use.

This certificate applies to the following
(complete as applicable):

If this is a single purchase certificate,
check here and enter:

1. Invoice or delivery ticket number

2. (number of MCF's)

If this is a certificate covering all pur-
chases under a specified account or order
number, check here and enter:

1. Effective date

2. Expiration date (period
not to exceed 1 year after the effective date)

3. Buyer account or order number

Buyer will not claim a credit or refund
under section 6427 of the Internal Revenue
Code for any CNG to which this certificate
relates.

Buyer will provide a new certificate to the
seller if any information in this certificate
changes.

Buyer understands that if Buyer violates
the terms of this certificate, the Internal
Revenue Service may withdraw Buyer’s right
to provide a certificate.

Buyer has not been notified by the Internal
Revenue Service that its right to provide a
certificate has been withdrawn. In addition,
the Internal Revenue Service has not noti-
fied Buyer that the right to provide a certifi-
cate has been withdrawn from a purchaser to
which Buyer sells CNG tax free.

Buyer understands that the fraudulent use
of this certificate may subject Buyer and all
parties making any fraudulent use of this
certificate to a fine or imprisonment, or
both, together with the costs of prosecution.

Printed or typed name of person signing

Title of person signing

Employer identification number

89

§48.4042-1

Address of Buyer

Signature and date signed

(d) Rate of tax. The rate of the tax im-
posed under this section is the rate pre-
scribed by section 4041(a)(3).

(e) Effective date. This section is ef-
fective October 1, 1995.

[T.D. 8609, 60 FR 40082, Aug. 7, 1995, 60 FR
50245, Sept. 28, 1995; T.D. 8659, 61 FR 10453,
Mar. 14, 1996; T.D. 8879, 656 FR 17155, Mar. 31,
2000; T.D. 9051, 69 FR 15941, Apr. 2, 2003]

Subpart G—Fuel Used on Inland
Waterways

SOURCE: T.D. 7536, 43 FR 13516, Mar. 31,
1978, unless otherwise noted.

§48.4042-1 Tax on fuel used in com-
mercial waterway transportation.

(a) In general. Section 4042(a) imposes
an excise tax on the use of liquid fuel
in the propulsion system of commer-
cial transportation vessels while trav-
eling on certain inland and intra-
coastal waterways (see §48.4042-1 (f)).
The tax applies generally to all types
of vessels, including ships, barges, and
tugboats. It is in addition to all other
taxes imposed on the sale or use of
fuel.

(b) Amount of tax. For the amount of
tax, see section 4042(b).

(c) Person liable for tax. The person
operating the vessel in which the pro-
pulsion fuel is consumed is the user of
liquid fuel for purposes of section
4042(a). Thus, a person who operates (or
whose employees operate) a vessel is
responsible for filing returns and pay-
ing the tax. If a vessel owner (or lessee)
contracts with an independent con-
tractor to operate the vessel, the inde-
pendent contractor is the user of liquid
fuel for purposes of section 4042(a), re-
gardless of who purchases the fuel.

(d) Time of use. Fuel is not taxed by
section 4042(a) when put into a vessel’s
tanks. For purposes of section 4042(a),
fuel is used when it is actually con-
sumed by a vessel’s engine.

(e) Liquid fuel. For purposes of the
tax imposed under this section, liquid
fuel means any liquid fuel including
gasoline, diesel fuel, special motor fuel,
or Bunker C residual fuel oil.
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(f) Commercial waterway transpor-
tation—(1) In general. For purposes of
section 4042(a) and §48.4042-2(c)(1), the
term ‘‘commercial waterway transpor-
tation” means the use of a vessel on
the waterways specified in paragraphs
(g) (1) through (27) of this section if:

(i) Use of the vessel is in the business
of transporting property for compensa-
tion or hire, or

(ii) Use of the vessel is in trans-
porting property in the business of the
owner, lessee, or operator of the vessel
(whether or not a fee is charged).
Except for the operation of certain
fishing vessels, the operation of all ves-
sels satisfying the requirements of
paragraph (f)(1)(i) or (1)(ii) of this sec-
tion will be deemed ‘‘commercial wa-
terway transportation,” regardless of
whether the vessel is actually engaged
in the transportation of property on a
particular voyage. Thus, ‘‘commercial
waterway transportation’ includes the
operation of vessels while moving
empty of cargo, while awaiting passage
through locks, while dislodging vessels
grounded on a sandbar, while moving
to or from a repair facility, while ma-
neuvering around loading and unload-
ing docks, and while fleeting barges
into a single tow.

(2) Fishing vessels exception. A vessel
does not transport property in the
business of the owner, lessee, or oper-
ator, for purposes of paragraph (f)(1)(ii)
of this section, by merely transporting
fish or other aquatic animal life caught
on the voyage. The tax imposed by sec-
tion 4042(a) does not apply to fuel used
by a fishing vessel while traveling to a
fishing site, while engaged in fishing,
or while returning from the fishing site
with its catch. However, the tax ap-
plies to fuel used by a commercial ves-
sel along the taxable waterways while
traveling to pick up aquatic animal life
caught by another vessel and while
transporting the catch of such other
vessel.

(g) Specified waterways. Only fuel used
on those waterways specified in section
206 of the Inland Waterways Revenue
Act of 1978 (specified waterways) is tax-
able. The specified waterways are as
follows:

(1) Alabama-Coosa Rivers. From junc-
tion with the Tombigbee River at river
mile (hereinafter referred to as RM) 0
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to junction with the Coosa River at RM
314.

(2) Allegheny River. From confluence
with the Monongahela River to form
the Ohio River at RM 0 to the head of
the existing project at East Brady,
Pennsylvania, RM 72.

(3) Apalachicola-Chattachoochee and
Flint Rivers. Apalachicola River from
mouth at Apalachicola Bay (intersec-
tion with the Gulf Intracoastal Water-
way) RM 0 to junction with
Chattachoochee and Flint Rivers at
RM 107.8. Chattachoochee River from
junction with Apalachicola and Flint
Rivers at RM 0 to Columbus, Georgia,
at RM 1556 and Flint River, from junc-
tion with Apalachicola and
Chattachoochee Rivers at RM 0 to
Bainbridge, Georgia, at RM 28.

(4) Arkansas River (McClellan-Kerr Ar-
kansas River Navigation System). From
junction with Mississippi River at RM
0 to port of Catoosa, Oklahoma, at RM
448.2.

(b) Atchafalaya River. From RM 0 at
its intersection with the Gulf Intra-
coastal Waterway at Morgan City, Lou-
isiana, upstream to junction with Red
River at RM 116.8.

(6) Atlantic Intracoastal Waterway
(A.L.W.W.). Two inland water routes ap-
proximately paralleling the Atlantic
coast between Norfolk, Virginia, and
Miami, Florida, for 1,192 miles via both
the Albermarle and Chesapeake Canal
and Great Dismal Swamp Canal routes.
For vessels traveling along the
A.I.W.W. no matter how short the dis-
tance, the A.ILW.W. includes the main
channel, all alternate channels, and all
adjoining bays and sounds, regardless
of depth. However, vessels merely
crossing the A.I.W.W. on route either
to a coastal port or to a nonspecified
waterway will not be treated as trav-
eling on the A.IL.W.W.

(7Y Black Warrior-Tombigbee-Mobile
Rivers. Black Warrior River System
from RM 2.9, Mobile River (at Chicka-
saw Creek) to confluence with
Tombigbee River at RM 45. Tombigbee
River (to Demopolis at RM 215.4) to
port of Birmingham, RM’s 374—411 and
upstream to head of navigation on Mul-
berry Fork (RM 429.6), Locust Fork
(RM 407.8), and Sipsey Fork (RM 430.4).

(8) Columbia River (Columbia-Snake
Rivers Inland Waterways). From The
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Dalles at RM 191.5 to Pasco, Wash-
ington (McNary Pool), at RM 330,
Snake River from RM 0 at the mouth
to RM 231.5 at Johnson Bar Landing,
Idaho.

(9) Cumberland River: Junction with
Ohio River at RM 0 to head of naviga-
tion, upstream to Carthage, Tennessee,
at RM 313.5.

(10) Greem and Barren Rivers. Green
River from junction with the Ohio
River at RM 0 to head of navigation at
RM 149.1.

(11) Gulf  Intracoastal Waterway
(G.I.W.W.) From the mouth of St.
Mark’s River, Florida, to Brownsville,
Texas, 1,134.5 miles. For vessels trav-
eling along the G.I.W.W. no matter how
short the distance, the G.I.W.W. in-
cludes the main channel, all alternate
channels, and all adjoining bays and
sounds, regardless of depth. However,
vessels merely crossing the G.I.W.W. on
route either to a coastal port or to a
nonspecified waterway will not be
treated as traveling on the G.I.W.W.

(12) Illinois Waterway. Illinois River
from junction with the Mississippi
River at RM 0 to the Des Plaines River
and along the Des Plaines River to
Lockport Lock and Dam at RM 291.
Chicago Sanitary and Ship Canal from
Lockport Lock and Dam at RM 291 to
the South Branch Chicago River and
along the South Branch Chicago River
to Lake Street, Chicago at RM 325.5
near Chicago Harbor. Calumet-Sag
Channel from junction with the Chi-
cago Sanitary and Ship Canal to the
Little Calumet River and along the
Little Calumet and Calumet Rivers to
turning basin 5, near the entrance to
Lake Calumet, an additional 23.8 RMS.
Total waterway distance approxi-
mately 350 RMs.

(13) Kanawha River. From junction
with Ohio River at RM 0 to RM 90.6 at
Deepwater, West Virginia.

(14) Kaskaskia River. From junction
with the Mississippi River at RM 0 to
RM 36.2 at Fayetteville, Illinois.

(15) Kentucky River. From junction
with Ohio River at RM 0 to confluence
of Middle and North Forks at RM 258.6.

(16) Lower Mississippi River. From
Baton Rouge, Louisiana, RM 233.9 to
Cairo, Illinois, RM 953.8.
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(A7) Upper Mississippi River From
Cairo, Illinois, RM 953.8 to Min-
neapolis, Minnesota, RM 1,811.4.

(18) Missouri River. From junction
with Mississippi River at RM 0 to
Sioux City, Iowa, at RM 734.8.

(19) Monongahela River. From junc-
tion with Allegheny River to form the
Ohio River at RM 0 to junction of the
Tygart and West Fork Rivers, Fair-
montOhio River. From junction with
the Mississippi River at RM 0 to junc-
tion of the Allegheny and Monongahela
Rivers at Pittsburgh, Pennsylvania, at
RM 981.

(21) Ouachita-Black Rivers. From the
mouth of the Black River at its junc-
tion with the Red River at RM 0 to RM
3561 at Camden, Arkansas.

(22) Pearl River. From junction of
West Pearl River with the Rigolets at
RM 0 to Bogalusa, Louisiana, RM 58.

(23) Red River. From RM 0 to the
mouth of Cypress Bayou at RM 236.

(24) Tennessee River. From junction
with Ohio River at RM 0 to confluence
with Holstein and French Rivers at RM
652.

(25) Tennessee-Tombigbee Waterway.
From its confluence with the Ten-
nessee River to the Warrior River at
Demopolis, Alabama.

(26) White River. From RM 9.8 to RM
2565 at Newport, Arkansas.

(27) Willamette River. From RM 21 up-
stream of Portland, Oregon, to Harris-
burg, Oregon, at RM 194.

[T.D. 727, 45 FR 70861, Oct. 27, 1980, as
amended by T.D. 8659, 61 FR 10453, Mar. 14,
1996]

§48.4042-2 Special rules.

(a) Dual use of liquid fuels—(1) Dual
use by the propulsion engine. The tax
imposed by section 4042(a) applies to all
taxable liquid used as a fuel in the pro-
pulsion system of the vessel, regardless
of whether the engine (or other propul-
sion system) is used for a purpose other
than propulsion of the vessel. For pur-
poses of this section, any engines gen-
erating movement of a vessel (includ-
ing bow thrusters used for steering) are
part of the propulsion system. The tax
does not apply to fuel consumed in en-
gines which are not used to generate
movement of a vessel. When the pro-
pulsion engine operates special equip-
ment by means of a power take-off or
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power transfer, the tax applies to all
liquid fuel consumed by that engine.
For example, the tax applies to all fuel
used in the engine operating an alter-
nator, a generator, or pumps, if that
engine is used to generate movement of
a vessel.

(2) Common tank. If the liquid fuel
consumed by a nonpropulsion engine is
drawn from the same tank as fuel con-
sumed by a propulsion engine, a rea-
sonable determination of the quantity
of fuel used in such a separate engine
will be acceptable for purposes of ex-
cluding from taxation a portion of the
fuel consumed by the vessel. The deter-
mination of the amount of fuel con-
sumed by the nonpropulsion engine
may be based primarily on the oper-
ating experience of the person using
the fuel; however, in order to exclude
fuel from taxation under the rule set
out in this paragraph (a)(2), the tax-
payer must maintain records which
will support the allocation used.

(b) Voyages crossing boundaries of the
specified waterways. Fuel consumed by
a vessel traveling along the specified
waterways is taxable only to the ex-
tent of fuel consumed for propulsion
while on the specified waterways. Gen-
erally, the operator may calculate the
amount of fuel consumed while on the
specified waterways during a particular
voyage by mulitplying total fuel con-
sumed in the propulsion engine by a
fraction. The numerator of the fraction
is the time spent operating on the spec-
ified waterways; the denominator is
the total time spent operating on the
specified and nonspecified waterways
during the voyage. This calculation
may not be used when it is unreason-
able. It may be determined to be unrea-
sonable by:

(1) Better evidence of fuel consumed
(e.g., readings from an accurate fuel
gauge or records from similar voyages);
or

(2) The existence of factors causing a
substantial discrepancy between the
rate of fuel consumption on the speci-
fied and nonspecified waterways.

(c) Records required. (1) All operators
of vessels used in commercial water-
way transportation must maintain
records sufficient to establish to the
satisfaction of the district director the
amount of fuel used for taxable pur-

92

26 CFR Ch. | (4-1-21 Edition)

poses. Those records may include, when
relevant to establish liability:

(i) Quantity of fuel and date of acqui-
sition of all liquid fuels acquired for
both taxable and nontaxable purposes,
whether delivered to storage tanks or
tanks on a vessel;

(ii) Date and quantity of fuel pumped
into tanks on each vessel;

(iii) Identification number or name of
each vessel using fuel; and

(iv) Departure time, departure point,
route traveled, destination, and arrival
time for each vessel.

(2) Vessel operators seeking a tax ex-
emption provided by section 4042(c)
must maintain records which will sup-
port any exemption claimed. Where ap-
plicable, the records shall contain:

(i) The draft of the vessel on each
voyage (for exemption under section
4042(c)(1));

(ii) The type of vessel in which fuel is
consumed and the type of vessel in
which cargo is transported (for exemp-
tion under section 4042(c) (1), (2) or (4);
and

(iii) The ultimate use of cargo trans-
ported (for exemption under section
4042(c)(3)).

[T.D. 7727, 45 FR 70862, Oct. 27, 1980, as
amended by T.D. 8442, 57 FR 48186, Oct. 22,
1992]

§48.4042-3 Certain types of commer-
cial waterway transportation ex-
cluded.

(a) Deep draft ocean-going vessels—(1)
In general. Under section 4042(c)(1),
there is no tax imposed by section
4042(a) if:

(i) The vessel was designed primarily
for use on the high seas; and

(ii) The vessel has a draft of more
than 12 feet on the voyage for which
the fuel tax exclusion is sought (e.g. 12
feet 1 inch).

(2) Meaning of ‘‘designed primarily for
use on the high seas.’”’ Section 4042(c)(1)
requires a determination of the pri-
macy of the design features rendering
the vessel useful for service on the high
seas, as opposed to the features which
render the vessel useful for service on
all less turbulent waters. Thus, wheth-
er a ship is ‘‘designed primarily for use
on the high seas’” must be determined
from all the facts, including structural
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features and equipment. If the pre-
dominant use of a vessel is on the high
seas, it shall be presumed to be ‘‘de-
signed primarily for use on the high
seas.” If the predominant use of a ves-
sel is on waters other than the high
seas, it shall be presumed not to be
“designed primarily for use on the high
seas.”

(3) Meaning of ‘“‘high seas.”’ For pur-
poses of this section, ‘‘high seas’ shall
mean waters other than the territorial
waters of the United States or any
other country. Thus, the high seas
shall not include the internal waters of
any country, the Great Lakes, harbors,
or narrow coastal indentations.

(4) Twelve foot draft—(i) Definition.
For purposes of section 4042(c)(1),
“draft” shall mean the maximum
vertical distance between the mean
water line and the bottom of the keel.
In cases where a vessel has a skeg or
other appendage extending Ilocally
below the line of the keel, the draft
shall be measured from the deepest ap-
pendage. A separage determination of
draft must be made for each voyage
when the vessel has its greatest load of
cargo and fuel. For purposes of this de-
termination, the term ‘‘voyage’ means
a round trip voyage. Therefore, if a ves-
sel travels into the specified waterway
system to pick up cargo and has a draft
sufficient to qualify for the exclusion
when loaded, then for purposes of sec-
tion 4042(c)(1) the vessel satisfies the 12
foot draft requirement for the entire
voyage. Similarly, if a vessel loaded
with cargo travels into the specified
waterway system with a draft suffi-
cient to qualify for the exclusion pro-
vided by section 4042(c)(1), then the fuel
consumed on the entire voyage may be
excluded, regardless of the vessel’s
draft after the cargo is unloaded.

(ii) Example. The following example
illustrates the application of paragraph
(a)(4)(1) of this section:

Example. A ship with a design draft of 20
feet (maximum certified draft when fully
loaded) travels into a taxable waterway with
only a partial load, such that the draft is 12
feet. The ship unloads and departs the water-
way empty. The portion of the fuel consumed
for propulsion of the vessel on the specified
waterway is taxable because only vessels
with a draft greater than 12 feet are eligible
for the section 4042(c)(1) exemption from tax.
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(b) Commercial passenger vessels. Under
section 4042(c)(2), the tax imposed by
section 4042(a) does not apply to fuel
consumed by vessels used primarily for
the transportation of persons. Thus,
commercial passenger vessels while
being operated as passenger vessels are
not subject to tax, even if such vessels
in fact transport property in addition
to transporting passengers. Similarly,
ferry boats carrying passengers are not
subject to tax, even if such vessels
carry the passengers’ automobiles.

(c) Exemption for State or local govern-
ments—(1) In general. Under section
4042(c)(3), there is no tax imposed by
section 4042(a) if:

(1) The vessel is being used by a State
or local government; and

(ii) The vessel is being used in trans-
porting property in the State or local
government’s business.

(2) State or local government. For pur-
poses of paragraph (c)(1)(i) of this sec-
tion a ‘“‘vessel is being used by a State
or local government’’ if it is operated
by any State, the District of Columbia,
or any political subdivision of a State.
If a private party is contracted to haul
for a State or local government, the
vessel is not ‘“‘being used by a State or
local government.” Similarly, if a per-
son other than a State or local govern-
ment is contracted to supply vessel op-
erators, the fuel consumed by the ves-
sel is not used ‘‘by a State or local gov-
ernment,” regardless of ownership of
the vessel. However, when a local gov-
ernment leases barges and employees
of the local government operate the
barges, the vessel is being used by the
local government.

(3) Government business. The test for
whether a vessel is being used ‘‘in
transporting in a State or local govern-
ment’s business,” within the meaning
of paragraph (c)(1)(ii) of this section, is
whether the ultimate use of the cargo
is for a function which is ordinarily
carried out by governmental units. For
example, when the cargo transported is
salt to be spread on icy roads, the ves-
sel is being used ‘‘in transporting in a
State or local business’ because the
use to which the cargo will be put (road
maintenance) is a function ordinarily
performed by governmental units. Fuel
consumed in a vessel transporting
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property for compensation or in fur-
therance of a business not ordinarily
carried out by a governmental unit is
not exempt from taxation by section
4042(c)(3).

(d) Ocean-going barges. Under section
4042(c)(4), the tax imposed by section
4042(a) does not apply to fuel consumed
by tugs moving exclusively barges re-
leased by ocean-going carriers solely to
pick up or deliver international cargos.
The tax exemption provided by section
4042(c)(4) applies to LASH barges, SEA-
BEE barges, and all other ocean-going
barges carried aboard ocean-going ves-
sels. There is no exemption under sec-
tion 4042(c)(4) while:

(1) One or more of the barges in the
tow is not a LASH barge, SEABEE
barge, or other ocean-going barge car-
ried aboard on ocean-going vessel; or

(2) One or more of the barges in the
tow is not on an international voyage;
or

(3) Part of the cargo in the tow is not
being transported internationally.

[T.D. 7727, 45 FR 70862, Oct. 27, 1980]

Subpart H—Motor Vehicles, Tires,
Tubes, Tread Rubber, and Tax-
able Fuel

SOURCE: T.D. 6648, 28 FR 3633, Apr. 13, 1963,
unless otherwise noted.

AUTOMOTIVE AND RELATED ITEMS
MOTOR VEHICLES

§48.4052-1 Heavy trucks and trailers;
certification requirement.

(a) In general. Tax is not imposed by
section 4051 on the sale of an article for
resale or leasing in a long-term lease
if, by the time of sale, the seller has in
good faith accepted from the buyer a
statement that the buyer executed in
good faith and that is in substantially
the same form, and subject to the same
conditions, as the certificate described
in §145.4052-1(a)(6) of this chapter, ex-
cept that the certificate must be signed
under penalties of perjury and need not
refer to Form 637 or include a registra-
tion number.

(b) References to §145.4052-1(a)(2) of
this chapter. References to §145.4052—
1(a)(2) of this chapter appearing in
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§145.4052-1 of this chapter apply also to
paragraph (a) of this section.

(c) Effective date. This section is ap-
plicable after June 30, 1998. In addition,
tax is not imposed on a sale occurring
after December 31, 1997, and before July
1, 1998, if the conditions of paragraph
(a) of this section are satisfied.

[T.D. 8879, 656 FR 17155, Mar. 31, 2000]

§48.4061(a) [Reserved]

§48.4061(a)-1 Imposition of tax; exclu-
sion for light-duty trucks, etc.

(a) Imposition of tar—(1) In general.
Section 4061(a)(1) imposes a tax on the
sale by the manufacturer, producer, or
importer of the following articles (in-
cluding in each case parts and acces-
sories therefor sold on or in connection
therewith or with the sale thereof):

(i) Automobile truck and bus chassis
and bodies;

(ii) Truck and bus trailer
semitrailer chassis and bodies; and

(iii) Tractors of the kind chiefly used
for highway transportation in com-
bination with a trailer or semitrailer.

For purposes of this section, a sale of
an automobile truck or bus, or a truck
or bus trailer or semitrailer, shall be
considered to be a sale of a chassis and
of a body enumerated in this paragraph
(a)(@).

(2) Special rule applicable to chassis
and bodies. A chassis or body enumer-
ated in paragraph (a)(1) of this section
is taxable under section 4061(a)(1) only
if such chassis or body is, within the
meaning of paragraph (e) of this sec-
tion, sold for use as a component part
of a highway vehicle (as defined in
paragraph (d) of this section), which is
an automobile truck or bus, a truck or
bus trailer or semitrailer, or a tractor
of the kind chiefly used for highway
transportation in combination with a
trailer or semitrailer. Furthermore, a
chassis or body which is not enumer-
ated in paragraph (a)(1) of this section
is not taxable under section 4061(a)(1)
even though such chassis or body is
used as a component part of a highway
vehicle (e.g., a chassis or body of a pas-
senger automobile).

(3) Equipment installed on chassis or
bodies. (i) For purposes of the tax im-
posed by section 4061(a)(1), equipment
or machinery installed on a taxable

and
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chassis or body is considered to be an
integral part of the taxable chassis or
body if the machinery or equipment
contributes toward the highway trans-
portation function of the chassis or
body, regardless of whether separate
sales of the machinery or equipment
would be subject to the tax on auto-
motive parts or accessories imposed by
section 4061(b). Therefore, the amount
of the sale price of a taxable chassis or
body that is attributable to such ma-
chinery or equipment must be included
in the tax base when computing the tax
due on a manufacturer’s or importer’s
sale or use of a taxable chassis or body.
Examples of the type of machinery or
equipment that contribute to the high-
way transportation function of a chas-
sis or body are the following: Loading
and unloading equipment; towing
winches; and all other machinery or
equipment contributing to either the
maintenance or safety of the vehicle,
the preservation of cargo (other than
refrigeration units), or the comfort or
nvenience of the driver or passengers.

(ii) Amounts charged for machinery
or equipment that is installed on a tax-
able chassis or body are not part of the
taxable sale price of the chassis or
body if (A) such machinery or equip-
ment does not contribute toward the
highway transportation function of the
chassis or body and (B) the reasonable-
ness of the charge for the machinery or
equipment is supportable by adequate
records. Examples of such machinery
or equipment are the following: equip-
ment designed to spread materials on
the highway; machinery or equipment
used solely in the operation of mobile
amusement rides; television equipment
mounted in a mobile television studio;
machine shop equipment mounted in a
mobile machine shop; and car crushing
equipment mounted on the chassis of a
mobile car crusher.

(4) Passenger automobile chassis and
bodies, motorcycles, etc. No tax is im-
posed under section 4061(a) on the sale
of a motorcycle or, in the case of a sale
made after December 10, 1971, on the
sale of automobile chassis and bodies
not enumerated in paragraph (a)(1) of
this section, or of trailer and
semitrailer chassis and bodies suitable
for use in combination with passenger
automobiles. For tax on certain sales
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made after December 31, 1958, and be-
fore December 11, 1971, see paragraph
(b)(4) of this section.

(5) Cross references. For additional
rules relating to the sale of a chassis or
body enumerated in this paragraph for
use as a component part of a highway
vehicle, see paragraph (e) of this sec-
tion. For exclusion of certain light-
duty highway vehicles, see paragraph
(f) of this section. For provisions relat-
ing to the tax-free sale of bodies to cer-
tain manufacturers, see section 4063(b)
and the regulations thereunder. For
other exemptions from the tax imposed
under section 4061(a), see sections 4063
and 4221 and the regulations there-
under. For special rules relating to the
sale by a manufacturer of a vehicle
consisting of a tax-paid chassis and a
body manufactured by him, see
§48.4061(a)-5.

(b) Rate and computation of tax—(1) In
general. With respect to the articles
enumerated in paragraph (a)(1) of this
section, the rate of tax imposed by sec-
tion 4061(a)(1) is:

Percent

(i) For articles sold during the period beginning
on January 1, 1959, and ending on September
30, 1979

10
(i) For articles sold on or after October 1, 1979 ...

5

(2) Determination of price subject to tax.
The tax is computed by applying to the
price for which the article is sold the
rate in effect at the time of the sale.
For definition of the term ‘‘price’” and
for application of the tax to leases of
articles, see sections 4216 and 4217, re-
spectively, and the regulations there-
under. If an article subject to tax under
section 4061(a) has equipment mounted
thereon to perform functions other
than in connection with the transpor-
tation of persons or property, no tax
under section 4061(a) attaches to that
part of the selling price of the com-
pleted unit which is reasonably attrib-
utable to such equipment provided
such part of the selling price is billed
separately on the invoice to the cus-
tomer or can otherwise be established
by adequate records. For other rules
relating to the sale of parts or acces-
sories in connection with the sale of a
chassis, body, or completed unit, see
§48.4061(a)-4. For special rules relating
to the determination of selling price
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when equipment or machinery is per-
manently installed on a taxable chassis
or body, see paragraph (a)(3) of this
section.

(3) Tax on trailers sold before December
11, 1971. With respect to sales made
after December 31, 1958, and before De-
cember 11, 1971, the rate of tax imposed
under section 4061(a) on a trailer or
semitrailer chassis or body that is a
highway vehicle within the meaning of
paragraph (d) of this section depends
upon a classification of the article. The
sale during this period of a trailer or
semitrailer chassis or body (other than
a house trailer) suitable for use in com-
bination with passenger automobiles is
subject ot tax as set forth in paragraph
(b)(4) of this section. A trailer suitable
for use in combination with a pas-
senger automobile which is designed
for purposes other than living or sleep-
ing, commonly referred to as a ‘‘utility
trailer’’, is an example of a trailer tax-
able at the 7 percent rate set forth in
paragraph (b)(4) of this section. The
sale of a trailer or semitrailer chassis
or body that is not suitable for use in
combination with passenger auto-
mobiles is subject to tax as set forth in
paragraph (b)(1) of this section.

(4) Passenger automobile chassis and
bodies and related articles sold before De-
cember 11, 1971. With respect to the sale
after December 31, 1958, and before De-
cember 11, 1971, of (i) automobile chas-
sis and bodies not enumerated in para-
graph (a)(1) of this section or (ii) trail-
er and semitrailer chassis and bodies
suitable for use in combination with
passenger automobiles, the tax im-
posed by section 4016(a) is computed in
accordance with paragraph (b)(2) of
this section at the rate of 10 percent
for sales prior to June 22, 1965, and at
the rate of 7 percent thereafter.

(c) Liability for tax. The tax imposed
by section 4061(a) is payable by the
manufacturer, producer, or importer
making the sale.

(d) Highway vehicle—(1) Definition.
For purposes of this subchapter, the
term ‘‘highway vehicle” means any
self-propelled vehicle, or any trailer or
semitrailer, designed to perform a
function of transporting a load over
public highways, whether or not also
designed to perform other functins, but
does not include a vehicle described in
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paragraph (d)(2) of this section. For
purposes of this definition, a vehicle
consists of a chassis, or a chassis and a
body if the vehicle has a body, but does
not include the vehicle’s load. There-
fore, in determining whether a vehicle
is a ‘‘highway vehicle’’, it is immate-
rial that the vehicle is designed to per-
form a highway transportation func-
tion for only a particular kind of load,
such as passengers, furnishings and
personal effects (as in a house, office,
or utility trailer), a special type of
cargo, goods, supplies, or materials, or,
except to the extent otherwise provided
in paragraph (d)(2)(i) of this section,
machinery or equipment specially de-
signed to perform some off-highway
task unrelated to highway transpor-
tation. In the case of specially designed
machinery or equipment, it is also im-
material, except as provided in para-
graph (d)(2)(i) of this section, that such
machinery or equipment is perma-
nently mounted on the vehicle. For
purposes of paragraph (d) of this sec-
tion, the term ‘‘transport’ includes the
term ‘‘tow’, and the term ‘‘public
highway”’ includes any road (whether a
Federal highway, State highway, city
street, or otherwise) in the United
States which is not a private roadway.
A vehicle which is not a highway vehi-
cle within the meaning of this para-
graph shall be treated as a nonhighway
vehicle for purposes of this subchapter.
Examples of vehicles that are designed
to perform a function of transporting a
load over the public highways are pas-
senger automobiles, motorcycles,
buses, and highway-type trucks, truck
tractors, trailers, and semi-trailers.

(2) Exceptions—(i) Certain specially de-
signed mobile machinery for nontrans-
portation functions. A self-propelled ve-
hicle, or trailer or semi-trailer, is not a
highway vehicle if it (A) consists of a
chassis to which there has been perma-
nently mounted (by welding, bolting,
riveting, or other means) machinery or
equipment to perform a construction,
manufacturing, processing, farming,
mining, drilling, timbering, or oper-
ation similar to any one of the fore-
going enumerated operations if the op-
eration of the machinery or equipment
or equipment is unrelated to transpor-
tation on or off the public highways,
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(B) the chassis has been specially de-
signed to serve only as a mobile car-
riage and mount (and a power source,
where applicable) for the particular
machinery or equipment involved,
whether or not such machinery or
equipment is in operation, and (C) by
reason of such special design, such
chassis could not, without substantial
structural modification, be used as a
component of a vehicle designed to per-
form a function of transporting any
load other than that particular ma-
chinery or equipment or similar ma-
chinery or equipment requiring such a
specially designed chassis.

(ii) Certain vehicles specially designed
for offhighway transportation. A self-
propelled vehicle, or a trailer or
semitrailer, is not a highway vehicle if
it is (A) specially designed for the pri-
mary function of transporting a par-
ticular type of load other than over the
public highway in connection with a
construction, manufacturing, proc-
essing, farming, mining, drilling, tim-
bering, or operation similar to any one
of the foregoing enumerated oper-
ations, and (B) if by reason of such spe-
cial design, the use of such vehicle to
transport such load over the public
highways is substantially limited or
substantially impaired. For purposes of
applying the rule of (B) of this subdivi-
sion, account may be taken of whether
the vehicle may travel at regular high-
way speeds, requires a special permit
for highway use, is overweight, over-
height or overwidth for regular use,
and any other relevant considerations.
Soley for purposes of determinations
under this paragraph (d)(2)(ii), where
there is affixed to the vehicle
equiplment used for loading, unloading,
storing, vending, handling, processing,
preserving, or otherwise caring for a
load transported by the vehicle over
the public highways, the functions are
related to the transportation of a load
over the public highways even though
such functions may be performed off
the public highways.

(iii) Certain trailers and semi-trailers
specially designed to perform mon-trans-
portation functions off the public high-
ways. A trailer or semi-trailer is not a
highway vehicle if it is specially de-
signed to serve no purpose other than
providing an enclosed stationary shel-
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ter for the carrying on of a function
which is directly connected with and
necessary to, and at the off-highway
site of, a construction, manufacturing,
processing, mining, drilling, farming,
timbering, or operation similar to any
one of the foregoing enumerated oper-
ations such as a trailer specially de-
signed to serve as an office for such an
operation.

(3) Optional application. For purposes
of this subchapter, if any rules existing
immediately prior to January 13, 1977
would, if applicable, unequivocally re-
solve an issue involving the definition
of a highway vehicle with respect to a
period prior to such date, at the option
of the taxpayer, such rules existing
prior to such date shall be applied to
resolve the issue for all periods prior to
such date, and the rules of paragraphs
(d) (1) and (2) of this section, which de-
fine the term ‘‘highway vehicle”’, shall
not apply with respect to such issue for
all periods prior to such date.

(4) Highway vehicles not subject to sec-
tion 4061 tax. Although for purposes of
this paragraph (d) passenger auto-
mobiles, automobile trailers and
semitrailers, motor homes, motor-
cycles, light-duty trucks, etc., will be
considered to be highway vehicles be-
cause they are designed to perform a
function of transporting a load over
public highways, the tax imposed under
section 4061(a) does not apply to the
sale of such vehicles because they ei-
ther are not articles subject to tax
under such section or are excluded
from tax under section 4061 (a)(2). See
also paragraphs (a)(4) and (f) of this
section. Despite the fact that passenger
automobiles, passenger automobile
trailers and semi-trailers, motor
homes, motorcycles, light-duty trucks,
etc., are not subject to the manufactur-
ers excise tax on highway vehicles im-
posed by section 4061(a), the fact that
they are nevertheless considered high-
way vehicles for purposes of this sub-
chapter can be of material significance
in determining the applicability of
such excise taxes as the tax imposed by
section 4041 (relating to diesel and spe-
cial motor fuels), the tax imposed by
section 4071(a)(1) (relating to tires of
the type used on highway vehicles), or
the tax imposed by section 4481 (relat-
ing to highway use tax on highway
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motor vehicles). In addition, the defini-
tion of the term ‘‘highway vehicle” is
material in determining the credits or
refunds provided by section 6416(b)(2)(I)
(relating to diesel fuel used in certain
highway vehicles), section 6421(a) (re-
lating to gasoline used for a non-
highway purpose), section 6424 (relat-
ing to lubricating oil used otherwise
than in a highway motor vehicle), and
section 6427(a) (relating to diesel or
special motor fuel not used for a tax-
able purpose).

(e) Sale of a chassis or body for use as
a component of a vehicle other than a
highway vehicle—(1) In general. Except
as otherwise provided in paragraphs
(a)4), (e)(2), or (f) of this section, the
sale of a chassis or body shall be
deemed to be a sale of a chassis or body
enumerated in paragraph (a)(1) of this
section if such chassis or body is, in
any sense, reasonably suitable for use
as a component part of a highway vehi-
cle that is either an automobile truck
or bus, a truck or bus trailer or
semitrailer, or a tractor of the kind
chiefly used for highway transpor-
tation in combination with a trailer or
semitrailer.

(2) Ezxceptions based on unitary con-
cept—(1) Completed wvehicles mot quali-
fying as highway vehicles. With respect
to the sale of a vehicle after January
13, 1977 which would otherwise be treat-
ed under paragraph (e)(1) of this sec-
tion as a sale of a chassis or body enu-
merated in paragraph (a)(1) of this sec-
tion, the tax imposed under section
4061(a) shall not apply to such sale if
the vehicle (considered as a completed
unit) is not considered to be a highway
vehicle within the meaning of para-
graph (d) of this section.

(ii) Tax-free sales of chassis and bodies.
With respect to the sale after January
13, 1977 of a chassis or body (not includ-
ing the sale of a completed vehicle de-
scribed in paragraph (e)(2)(i) of this
section) which would otherwise be
treated under paragraph (e)(1) of this
section as a sale of a chassis or body
enumerated in paragraph (a)(1) of this
section, the tax imposed under section
4061(a) shall not apply to such sale if
the chassis or body is actually sold for
use, or for resale for use, as a compo-
nent part of a vehicle that is not a
highway vehicle within the meaning of

98

26 CFR Ch. | (4-1-21 Edition)

paragraph (d) of this section. For pur-
poses of determining the liability of
the manufacturer or reseller for the
tax imposed under section 4061(a), the
test of the preceding sentence will be
considered to be met if (A) the pur-
chaser furnishes the statement set
forth in paragraph (e)(2)(iv) of this sec-
tion to the seller before the manufac-
turer files a return covering excise
taxes for the period in which the sale
was made, and (B) the manufacturer or
reseller complies with the require-
ments set forth in paragraph (e)(2)(iii)
of this section. However, even though
the purchaser and manufacturer (or re-
seller) have complied with the fore-
going, the tax imposed under section
4061(a), shall apply to such sale if the
manufacturer or reseller has received a
written notification (applicable with
respect to such sale) from the Internal
Revenue Service that sales of a speci-
fied type or types of chassis or bodies
may not be made tax free pursuant to
this paragraph (e)(2)(ii) until further
notification. Any such notification
issued by the Internal Revenue Service
shall be effective only with respect to
sales after the manufacturer has re-
ceived such notification.

(iii) Requirements to be met. In order
for a manufacturer or reseller to sell
free of tax under paragraph (e)(2)(ii) of
this section an otherwise taxable chas-
sis or body, the manufacturer or re-
seller must:

(A) Retain in his possession the
statement required to be furnished by
the purchaser and such other evidence
as may be furnished by the purchaser
to support the tax-free sale. Such evi-
dence shall be retained for at least 3
years from the due date of the tax that
would be due if the transaction in ques-
tion had been a taxable sale; and

(B) Indicate on the invoice with re-
spect to the sale of the chassis or body
that the sale of such article is made
free of tax under paragraph (e)(2)(ii) of
this section.

(iv) Form of statement. In order for an
otherwise taxable chassis or body to be
sold free of tax under paragraph
(e)(2)(ii) of this section, the purchaser
must execute and furnish to the manu-
facturer or reseller a statement that
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substantially complies with the fol-
lowing form:
, 19

Under the penalty of perjury, the under-
signed certifies that he, or the
) ) , (Name of pur-

chaser if other than the undersigned) of
which he is (Title), is in the
business of ) (State na-
ture of business), and that the chassis and/or
bodies covered by the accompanying order or

contract for purchase from
(Name and address of
seller) are purchased for (check One) O

use, or for [J resale for use, as components of
the following type or types of nonhighway
vehicles:

1.

2.

3.

The undersigned understands that he must
be prepared to establish by satisfactory evi-
dence the actual use or disposition of such
chassis or bodies and that, upon their use or
disposition other than use as components of
a nonhighway vehicle, he consents to be
treated as the manufacturer of any such
chassis or body purchased by him free of the
tax imposed by section 4061(a).

The undersigned also understands that he
and all guilty parties will, for use of this
statement to willfully attempt to evade or
defeat the tax imposed under section 4061, be
subject, under section 7201, to a fine of not
more than $10,000, or imprisonment for not
more than 5 years, or both, together with the
costs of prosecution.

The undersigned agrees to retain in his
possession a copy of this statement for at
least 3 years from its date.

(Signature)

(Address)

(v) Refund or credit of overpayment. If
a purchaser furnished the manufac-
turer with the statement described in
paragraph (e)(2)(iv) of this section after
the time the manufacturer has filed a
return covering excise taxes for the pe-
riod in which the sale was made, the
manufacturer must include the tax on
the sale in his return for the period.
However, in such case, if the conditions
prescribed in paragraph (e)(2)(iii) of
this section are met, a claim for refund
of the tax paid on such sale may be
filed by the manufacturer on Form 843,
or a credit taken on a subsequent re-
turn, in accordance with the provisions
of sections 6402(a) and 6416(a) and
§48.6416(a)-1.
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(vi) Cross reference. For special rules
relating to the sale by a manufacturer
of a vehicle consisting of a tax-paid
chassis and a body manufactured by
him, see §48.4061(a)-5.

(f) Exclusion of light-duty trucks, buses,
and related articles from tax—(1) In gen-
eral. (1) No tax is imposed by section
4061(a)(1) on the sale after December 10,
1971, of the following articles, if suit-
able for use with a vehicle having a
gross vehicle weight of 10,000 pounds or
less (as determined under paragraph
(£)(3) of this section):

(A) Automobile truck and bus chassis
and bodies, and

(B) Truck trailer and semitrailer
chassis and bodies, suitable for use
with a trailer or semitrailer having a
gross vehicle weight of 10,000 pounds or
less (as so determined).

(ii) For purposes of this part, a chas-
sis or body is suitable for use with a ve-
hicle having a gross vehicle weight of
10,000 pounds or less (hereafter referred
to in this paragraph (f) as a ‘‘light-duty
vehicle’”) if such chassis or body is
commonly used with such a vehicle or
possesses actual, practical, and com-
mercial fitness for such use. A truck or
bus chassis, sold after December 10,
1971, which is suitable for use with a
light-duty vehicle, is not subject to the
tax imposed by section 4061(a)(1) re-
gardless of the body actually mounted
thereon. Similarly, a truck trailer or
semitrailer chassis sold after such
date, suitable for use with a trailer or
semitrailer having a gross vehicle
weight of 10,000 pounds or less, which
trailer or semitrailer is suitable for use
in connection with a light-duty towing
vehicle, is not subject to such tax re-
gardless of the body actually mounted
thereon. A truck or bus body, sold after
such date, which is suitable for use
with a light-duty vehicle, is not subject
to such tax even though it may also be
suitable for use with (and is actually a
component of) a vehicle having a gross
vehicle weight in excess of 10,000
pounds. Similarly, a truck trailer or
semitrailer body sold after such date,
suitable for use with a trailer or
semitrailer having a gross vehicle
weight of 10,000 pounds or less, which
trailer or semitrailer is suitable for use
with a light-duty towing vehicle, is not
subject to such tax even though it may
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also be suitable for use with (and is ac-
tually a component of) a trailer or
semitrailer having a gross vehicle
weight of more than 10,000 pounds, or is
used in connection with a vehicle hav-
ing a gross vehicle weight of more than
10,000 pounds.

(iii) Where an exempt body is mount-
ed on a taxable chassis, or a taxable
body is mounted on an exempt chassis,
the taxable chassis or taxable body, as
the case may be, nevertheless remains
subject to such tax, if the resulting ve-
hicle is a highway vehicle as defined in
paragraph (d) of this section.

(iv) Where the modification of an ar-
ticle, exempt from tax when sold by
the original manufacturer, constitutes
further manufacture after the original
manufacturer’s sale, a tax may be im-
posed on the subsequent manufactur-
er’s sale or use of the modified article.

(2) Parts and accessories. (i) The sale
of a part or accessory which, if sold on
December 10, 1971, would be subject to
the tax imposed by section 4061(a)(1) as
in effect at such time, is not subject to
the tax imposed by section 4061(a)(1) as
in effect after such date if:

(A) It is sold by the manufacturer on
or in connection therewith, or with the
sale of, a vehicle enumerated in para-
graph (f)(1)(i) of this section which is
not subject to such tax, and

(B) It is not a replacement part (as
defined in paragraph (f)(2)(ii) of this
section).

(ii) For purposes of this paragraph
(£)(2), a part or accessory is considered
sold with a vehicle if, as of the time
the article is sold by the manufacturer,
the part or accessory has been ordered
from such manufacturer for use with
the vehicle. Thus, for example, original
equipment sold after December 10, 1971,
with a light-duty vehicle, consisting of
parts and accessories which are ordered
from the manufacturer of the vehicle
not later than the time at which such
vehicle is sold by him (whether or not
installed as of such time) are not sub-
ject to such tax. For purposes of this
paragraph (f)(2), a part is a replace-
ment part, regardless of when or-
dered,if its use with a vehicle is as a re-
placement for a part of such vehicle.
Therefore, spare parts or accessories
sold separately or ordered with a light-
duty truck are subject to the tax im-
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posed on sales of parts or accessories
by section 4061(b)(1), unless they are
excluded from tax as articles used
interchangeably between truck and
passenger vehicles under the provisions
of section 4061(b)(2).

(3) Gross vehicle weight. (i) For pur-
poses of paragraph (f)(1) of this section
gross vehicle weight means the max-
imum total weight of a loaded vehicle.
Except as otherwise provided in this
paragraph (f)(3), such maximum total
weight shall be the gross vehicle
weight rating of the article (as manu-
factured) as secified or established by
the manufacturer of the completed ar-
ticle, unless such rating is unreason-
able in light of the facts and cir-
cumstances in a particular case.

(ii) A manufacturer must specify or
establish a weight rating for each chas-
sis, body, or vehicle sold by him after
September 22, 1971, if such article re-
quires no additional manufacture other
than (A) the addition of readily attach-
able articles, such as tire or rim assem-
blies or minor accessories, (B) the per-
formance of minor finishing oper-
ations, such as painting, or (C) in the
case of a chassis, the addition of a
body. If an article is specially manu-
factured to the purchaser’s specifica-
tions, such specifications may be used
to establish the gross vehicle weight of
the article.

(iii) A manufacturer shall maintian a
record of the gross vehicle weight rat-
ing of each truck, bus, trailer, and
semitrailer sold by him and excluded
from the tax imposed by section
4061(a)(1) by reason of section 4061(a)(2)
and this paragraph (f). For this pur-
pose, a record of the serial number of
each such article shall be treated as a
record of the gross vehicle weight rat-
ing of the article if such rating is indi-
cated by the serial number.

(iv) If (A) the manufacturer’s rating
indicated in a label or identifying de-
vice affixed to an article, (B) the rating
set forth in his sales invoice or war-
ranty agreement, and (C) his advertised
rating for that article (or two or more
identical articles) are inconsistent, the
highest of such ratings will be consid-
ered to be the manufacturer’s gross ve-
hicle weight rating specified or estab-
lished for purposes of the tax imposed
by section 4061(a)(1).
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(v) With respect to articles sold after
January 31, 1972, the manufacturer’s
gross vehicle weight rating must take
into account the strength of the chas-
sis frame, the axle capacity and place-
ment, and the spring, brake, rim, and
tire capacities. The component with
the lowest weight rating ordinarily
shall be considered determinative of
the gross vehicle weight. If the capac-
ity of any of the readily attachable
components (springs, brakes, rims, or
tires) would otherwise be determina-
tive of a gross vehicle weight rating of
10,000 pounds or less, no readily attach-
able component will be taken into ac-
count in determining such rating un-
less the rating determined solely on
the basis of the chassis frame or the
total of the axle ratings is 12,000
pounds or less.

(vi) For purposes of paragraph
(£)(3)(v) of ths section, the term ‘‘total
of the axle ratings’” means the sum of
the maximum load carrying capability
(capacity and placement) of the axles
(without regard to springs, brakes,
rims, and tires) and, in the case of a
trailer or semitrailer, the weight, if
any, that is to be borne by a vehicle
used in combination with the trailer or
semitrailer for which gross vehicle
weight is determined.

[T.D. 7461, 42 FR 2672, Jan. 13, 1977, as amend-
ed by T.D. 7461, 42 FR 5695, Jan. 31, 1977; T.D.
7566, 43 FR 41389, Sept. 18, 1978]

§48.4061(a)-2 Bonding of importers.

(a) Authority for requiring bond. Sec-
tion 623 of the Tariff Act of 1930, as
amended (19 U.S.C. 1623), provides as
follows:

SEC. 623. Bonds and other security. (a) In any
case in which bond or other security is not
specifically required by law, the Secretary of
the Treasury may by regulation or specific
instruction require, or authorize collectors
of customs to require, such bonds or other
security as he, or they, may deem necessary
for the protection of the revenue or to assure
compliance with any provision of law, regu-
lation, or instruction which the Secretary of
the Treasury or the Customs Service may be
authorized to enforce.

(b) Whenever a bond is required or author-
ized by a law, regulation, or instruction
which the Secretary of the Treasury or the
Customs Service is authorized to enforce, the
Secretary of the Treasury may—
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(1) Except as otherwise specifically pro-
vided by law, prescribe the conditions and
form of such bond, and fix the amount of
penalty thereof, whether for the payment of
liquidated damages or of a penal sum: Pro-
vided, That when a consolidated bond author-
ized by paragraph 4 of this subsection is
taken, the Secretary of the Treasury may fix
the penalty of such bond without regard to
any other provision of law, regulation, or in-
struction.

(2) Provide for the approval of the sureties
on such bond, without regard to any general
provision of law.

(3) Authorize the execution of a term bond
the conditions of which shall extend to and
cover similar cases of importations over such
period of time, not to exceed one year, or
such longer period as he may fix when in his
opinion special circumstances existing in a
particular instance require such longer pe-
riod.

(4) Authorize, to the extent that he may
deem necessary, the taking of a consolidated
bond (single entry on term), in lieu of sepa-
rate bonds to assure compliance with two or
more provisions of law, regulations, or in-
structions which the Secretary of the Treas-
ury or the Customs Service is authorized to
enforce. A consolidated bond taken pursuant
to the authority contained in this subsection
shall have the same force and effect in re-
spect of every provision of law, regulation,
or instruction for the purposes for which it is
required as though separate bonds had been
taken to assure compliance with each such
provision.

(c) The Secretary of the Treasury may au-
thorize the cancellation of any bond provided
for in this section, or of any charge that may
have been made against such bond, in the
event of a breach of any condition of the
bond, upon the payment of such lesser
amount or penalty or upon such other terms
and conditions as he may deem sufficient.

(d) No condition in any bond taken to as-
sure compliance with any law, regulation, or
instruction which the Secretary of the
Treasury or the Customs Service is author-
ized to enforce shall be held invalid on the
ground that such condition is not specified
in the law, regulation, or instruction author-
izing or requiring the taking of such bond.

(e) The Secretary of the Treasury is au-
thorized to permit the deposit of money or
obligations of the United States, in such
amount and upon such conditions as he may
by regulation prescribe, in lieu of sureties on
any bond required or authorized by a law,
regulation, or instruction which the Sec-
retary of the Treasury or the Customs Serv-
ice is authorized to enforce.

(b)  Application for determination
whether bond required—(1) Requirement
of application—(1) In general. Except as
otherwise provided in subparagraph (2)
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of this paragraph, every importer of ar-
ticles taxable under section 4061(a)
shall make application for a deter-
mination whether the importer is re-
quired to give bond in accordance with
the provisions of paragraph (c) of this
section. Such application shall be sub-
mitted in writing to the district direc-
tor for the district in which the im-
porter will file returns of any tax under
section 4061(a) for which he may incur
liability.

(ii) Form of application. No form is
prescribed for making the application
required under subdivision (i) of this
subparagraph, but such application
shall include the following informa-
tion:

(a) The name of the person making
the application and the address of his
principal place of business, and, if the
principal place of business of such per-
son is outside the United States, the
address of his principal place of busi-
ness, office, or agency in the United
States.

(b) Information establishing that the
person making the application is an
importer of articles taxable under sec-
tion 4061(a).

(c) The kind and approximate number
of automobiles, trucks, buses, etc.,
which the importer may be expected to
import during an average calendar
quarter and the approximate amount of
tax under section 4061(a) for which the
importer may be expected to incur li-
ability in respect of such articles.

(d) Whether the importer has filed re-
turns of tax under chapter 31 or chap-
ter 32 within the 2-year period imme-
diately preceding the date on which the
application is filed, and, if so, the in-
ternal revenue district in which such
returns were filed.

(e) Facts pertaining to the importer’s
assets and liabilities which will aid the
district director in determining wheth-
er a bond shall be required.

(2) Ezxceptions. The provisions of sub-
paragraph (1) of this paragraph shall
have no application in any case where
an article taxable under section 4061(a)
is:
(i) Incidentally imported by an indi-
vidual for his personal use.

(ii) Brought into the United States
for export to a foreign country or pos-
session of the United States.
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(iii) Admitted to the United States
free of duty as an instrument of inter-
national traffic.

(iv) Admitted to the United States
free of duty as a temporary importa-
tion under bond.

(v) Returned to the United States
after having been sold in the United
States and exported.

(¢c) Requirement of bond—(1) In general.
If the district director determines that
a bond is necessary in order to insure
payment of the tax under section
4061(a), and to assure compliance with
all provisions of the Code and regula-
tions thereunder, with respect to arti-
cles imported by any importer required
to make application for a determina-
tion under paragraph (b) of this sec-
tion, such bond shall be given by such
importer. Such bond shall be sub-
mitted, in duplicate, to the district di-
rector for the district in which the im-
porter will file returns of any tax under
section 4061(a) for which he may incur
liability.

(2) Execution of bond—(i) In general.
The bond required under this para-
graph shall be executed with satisfac-
tory surety. (For provisions as to what
will be considered ‘‘satisfactory sur-
ety’’, see subparagraph (3) of this para-
graph.) Such bond shall be conditioned
that the principal shall not engage in
any attempt, by himself or by collusion
with others, to defraud the United
States of any tax under section 4061(a);
that he shall render truly and com-
pletely all returns, statements, and
other documents required of him by
law or regulations in respect of such
tax; that he shall timely pay all such
tax for which he is liable; and, in the
case of any such tax in respect of an ar-
ticle released from customs custody by
reason of such bond that he shall pay
such tax whether the liability therefor
is incurred by him or by some other
person as the importer of the articles
covered by the bond, unless such other
person makes payment of such tax on
or before the due date. The bond shall
be in an amount which the district di-
rector believes to be sufficient to pro-
tect the interests of the United States
with respect to all articles taxable
under section 4061(a) which are released
from customs custody by reason of
such bond, but in no event shall the
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bond be in an amount less than the ap-
proximate amount of tax under section
4061(a) for which the principal may be
expected to incur liability during an
average calendar quarter. Such bond
shall be signed by the individual, if the
principal is an individual; the presi-
dent, vice president, or other principal
officer, if the principal is a corpora-
tion; a responsible and duly authorized
member or officer having knowledge of
its affairs, if the principal is a partner-
ship or other unincorporated organiza-
tion; or the fiduciary, if the principal is
a trust or estate.

(i1) Cancellation clause. The bond re-
quired under this paragraph may be ac-
cepted with a cancellation clause in-
corporated therein. Such cancellation
clause shall provide that:

(a) Any surety on the bond may at
any time give notice to the principal
and the district director that he desires
to be relieved of liability under said
bond after a date named, which shall be
at least 60 days after the receipt of no-
tice by the district director.

(b) If the notice is not withdrawn in
writing prior to the date named in the
notice, the rights of the principal as
supported by said bond shall be termi-
nated on such date (unless supported
by another bond or bonds). The surety
shall, however, remain liable with re-
spect to any tax under section 4061(a)
(plus penalties and interest) the liabil-
ity for which is incurred in respect of
articles released from customs custody
by reason of the bond.

(c¢) Said notice may not be given by
an agent of the surety, unless it is ac-
companied by power of attorney duly
executed by the surety authorizing the
agent to give such notice or by a
verified statement that such power of
attorney is on file with the Treasury
Department.

(iii) Changes in bond. After filing of
the bond required under this para-
graph, no change may be made in the
terms thereof except with the consent
of the surety or sureties and subject to
the approval of the district director.

(3) Satisfactory surety—(i) Approved
surety company or bonds or notes of the
United States. For purposes of subpara-
graph (2) of this paragraph, a bond
shall be considered executed with satis-
factory surety if:
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(a) It is executed by a surety com-
pany holding a certificate of authority
from the Secretary as an acceptable
surety on Federal bonds; or

(b) It is secured by bonds or notes of
the United States as provided in 6
U.S.C. 15 (see 31 CFR Part 225).

(i1) Other surety acceptable in discre-
tion of district director. For purposes of
subparagraph (2) of this paragraph, a
bond may, in the discretion of the dis-
trict director, be considered executed
with satisfactory surety if, in lieu of
being executed or secured as provided
in subdivision (i) of this subparagraph,
it is:

(a) Executed by a corporate surety
(other than a surety company), pro-
vided such corporate surety establishes
that it is within its corporate powers
to act as surety for another corpora-
tion or an individual;

(b) Executed by two or more indi-
vidual sureties, provided such indi-
vidual sureties meet the conditions
contained in subdivision (iii) of this
subparagraph;

(c¢) Secured by a mortgage on real or
personal property:

(d) Secured by a certified, cashier’s,
or treasurer’s check drawn on any
bank or trust company incorporated
under the laws of the United States or
any State, Territory, or possession of
the United States, or by a United
States postal, bank, express, or tele-
graph money order;

(e) Secured by corporate bonds or
stocks, or by bonds issued by a State or
political subdivision thereof, of recog-
nized stability; or

(f) Secured by any other acceptable
collateral. Collateral shall be deposited
with the district director or, in his dis-
cretion, with a responsible financial in-
stitution acting as escrow agent.

(iii) Conditions to be met by individual
sureties. If a bond is executed by two or
more individual sureties, the following
conditions must be met by each such
individual surety:

(a) He must reside within the State
in which the principal place of business
or legal residence of the primary obli-
gor is located;

(b) He must have property subject to
execution of a current market value,
above all encumbrances, equal to at
least the penalty of the bond;
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(c) All real property which he offers
as security must be located in the
State in which the principal place of
business or legal residence of the pri-
mary obligor is located;

(d) He must agree not to mortgage,
or otherwise encumber, any property
offered as security while the bond con-
tinues in effect without first securing
the permission of the district director;
and

(e) He must file with the bond, and
annually thereafter so long as the bond
continues in effect, an affidavit as to
the adequacy of his security, executed
on the appropriate form furnished by
the district director.

Partners may not act as sureties upon
bonds of their partnership. Stock-
holders of a corporate principal may be
accepted as sureties provided their
qualifications as such are independent
of their holdings of the stock of the
corporation.

(iv) Adequacy of surety. No surety or
security shall be accepted if it does not
adequately protect the interest of the
United States.

(4) New or additional bond. The dis-
trict director may require a new or ad-
ditional bond under this section in any
case where he deems it necessary or de-
sirable in order to protect the interests
of the United States.

(d) Termination of requirement—(1) Ap-
plication for relief from requirement. Any
importer who has given bond as re-
quired under paragraph (c) of this sec-
tion may make application for relief
from such requirement at any time
after the last day of the first month
following the close of the calendar
quarter in which the bond was given.
Any such application shall be sub-
mitted to the district director to whom
the bond was furnished and shall set
forth such facts as will be of assistance
to the district director in determining
whether the relief shall be granted.

(2) Relief from requirement. In any case
where the district director determines
that the bond required under paragraph
(c) of this section to be given by an im-
porter is no longer necessary to insure
payment of any tax under section
4061(a) for which liability may be in-
curred by such importer, such importer
shall no longer be required to give such
bond.
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(e) Evidence required for release of im-
ported articles from customs custody—(1)
In general. BEach article taxable under
section 4061(a) which arrives in the
United States from any foreign coun-
try or possession of the United States
on or after the first day of the first cal-
endar quarter beginning more than 60
days after the date of publication of
this Treasury decision in the FEDERAL
REGISTER, and which is imported by
any person required under paragraph
(b) of this section to make application
for a determination whether bond shall
be given, shall not, if subject to cus-
toms examination and release, be re-
leased from customs custody until the
evidence prescribed in subparagraph (2)
(i) or (ii) of this paragraph has been
furnished by such person to the col-
lector of customs.

(2) Form of evidence. The evidence re-
quired under subparagraph (1) of this
paragraph shall be in the form of a
statement, executed, signed, and dated
by the district director. Such state-
ment shall show the following:

(i) Bond required. If the importer is
required to give bond under this sec-
tion the statement shall show:

(a) The total number of articles in re-
spect of which the statement is given.

(b) The model number of each such
article.

(¢) The name and address of the im-
porter of such articles.

(d) If the articles are to be released
from customs custody to a person
other than the importer, the name and
address of such other person.

(e) That the importer has given a
bond which the district director finds
sufficient to protect the interests of
the United States with respect to any
tax under section 4061(a) for which Ili-
ability may be incurred in respect of
such articles.

A statement under this subdivision
shall be furnished to the importer by
the district director, upon request of
the importer, in every case where such
importer furnishes the district director
with information which establishes to
the satisfaction of the district director
that the importer has given bond in an
amount sufficient to protect the inter-
ests of the United States with respect
to any tax under section 4061(a) which
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may become due in respect of the arti-
cles to which the request relates, and
with such other information as is re-
quired under this subdivision to be
shown in the statement. Such request,
together with such information, shall
be submitted by the importer imme-
diately upon receipt by him of notice
that articles taxable under section
4061(a) have been exported to his order.
A separate request shall be made in re-
spect of each shipment. Each state-
ment given under this subdivision shall
be executed in duplicate. The original
of such statement shall be furnished by
the district director to the importer
and the copy shall be retained by the
district director.

(ii) No bond required. If the importer
is not required to give bond under this
section, the statement shall show:

(a) The name and address of the im-
porter.

(b) That bond under this section is
not required of such importer.

A statement under this subdivision
shall be furnished to the importer by
the district director on the date on
which the district director determines
that the importer is not required to
give a bond under this section. Such
statement shall be executed in trip-
licate. The original of such statement
and one signed copy shall be furnished
by the district director to the im-
porter, and one copy shall be retained
by the district director. Additional
signed copies of such statement will be
furnished by the district director to
the importer upon request of the im-
porter. However, once such statement,
or a signed copy thereof, has been fur-
nished by the importer to a collector of
customs, the requirements imposed by
subparagraph (1) of this paragraph are
deemed to be satisfied in respect of all
articles taxable under section 4061(a)
which thereafter arrive in the United
States for release to or for the im-
porter in a port under the jurisdiction
of such collector of customs, until such
time, if any, as such collector of cus-
toms receives written notification
from the district director or the Com-
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missioner of Customs that such state-
ment has been withdrawn.

(46 Stat. 759; 19 U.S.C. 1623)

[T.D. 6499, 25 FR 10347, Oct. 28, 1960, as
amended by T.D. 7517, 42 FR 58935, Nov. 14,
1977]

§48.4061(a)-3 Definitions.

For purposes of the tax imposed by
section 4061, unless otherwise expressly
indicated:

(a) Automobile truck. The term ‘‘auto-
mobile truck” includes automobile
buses, and truck and bus trailers and
semitrailers.

(b) Other automobile. The term ‘‘other
automobile”” means all automobiles
other than automobile trucks, and in-
cludes trailers and semitrailers suit-
able for use in connection with pas-
senger automobiles, but does not in-
clude house trailers.

(¢c) Tractor. The term ‘‘tractor”
means any tractor chiefly used for
highway transportation in combination
with a trailer or semitrailer.

§48.4061(a)-4 Parts or accessories sold
on or in connection with chasis,
bodies, etc.

(a) In general. The tax attaches in re-
spect of parts or accessories for articles
specified in section 4061(a) sold on or in
connection therewith or with the sale
thereof at the rate applicable to the
sale of the basic article. The tax at-
taches in such case whether or not the
parts or accessories are billed sepa-
rately. For the tax applicable to parts
or accessories which are not sold on or
in connection with the sale of a taxable

chassis, body, or tractor, see
§48.4061(b)-1.
(b) Essential equipment. If taxable

chassis, bodies, or tractors are sold by
the manufacturer, producer, or im-
porter without parts or accessories
which are considered equipment essen-
tial for the operation or appearance of
such articles, the sale of such parts or
accessories will be considered, in the
absence of evidence to the contrary, to
have been made in connection with the
sale of the basic article even though
they are shipped separately at the
same time or on a different date. For
example, if a manufacturer sells to any
person a chassis and the bumpers for
such chassis, or sells a taxable tractor
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and the fifth wheel and attachments,
the tax applies to such parts or acces-
sories at the same rate as on the chas-
sis or tractor regardless of the method
of billing or the time at which the ship-
ments were made.

§48.4061(a)-5 Sale of automobile truck
bodies and chassis.

(a) Sale of completed vehicle. An auto-
mobile truck (as defined by §48.4061(a)—
3(a)) for purposes of the tax imposed by
section 4061(a) consists of two parts,
namely, a body and a chassis. Gen-
erally, the tax applies to the sale by
the manufacturer of each. Thus, if the
purchaser of a tax-paid chassis at-
taches to it a taxable body manufac-
tured by him and sells the completed
vehicle, he is liable for tax based on the
sale price of the body only. However, in
such a case, the tax attaches to the
selling price of the entire vehicle un-
less adequate records are available to
show the portion of the total selling
price attributable to the body.

(b) Cross references. For special rules
relating to the sale of a chassis or body
to a purchaser who will use it in the
manufacture or assembly of a non-
highway vehicle, see §48.4061(a)-1(e).
With respect to bodies sold to a chassis
manufacturer, see also section 4063(b)
and the regulations thereunder.

[T.D. 7461, 42 FR 2675, Jan. 13, 1977]
§48.4061(b)

§48.4061(b)-1 Imposition of tax.

(a) In general. Section 4061(b) imposes
a tax on the sale by the manufacturer,
producer, or importer of parts or acces-
sories (other than tires and inner tubes
and other than automobile radio and
television receiving sets) for any of the
articles enumerated in section 4061 (a)
(see paragraph (a) of §48.4061 (a)-1).

(b) Rates of tax. Tax is imposed on the
sale of parts or accessories for any of
the articles enumerated in section
4061(a) at the rates specified below:

[Reserved]

Percent
(1) Parts or accessories sold during the period
January 1, 1959, to June 30, 1965, inclusive .... 8
(2) Parts or accessories sold on or after July 1,
1965 .............. 5

The tax is computed by applying to the
price for which the part or accessory is

26 CFR Ch. | (4-1-21 Edition)

sold the rate in effect at the time of
the sale. For definition of the term
“‘price’’ see section 4216 and the regula-
tions thereunder contained in Subpart
M of this part.

(c) Liability for tax. The tax imposed
by section 4061(b) is payable by the
manufacturer, producer, or importer
making the sale.

[T.D. 6648, 28 FR 3633, Apr. 13, 1963, as amend-
ed by T.D. 6753, 29 FR 12717, Sept. 9, 1964]

§48.4061(b)-2 Definition of parts or ac-
cessories.

133

(a) In general. The term ‘‘parts or ac-
cessories” includes (1) any article the
primary use of which is to improve, re-
pair, replace, or serve as a component
part of an automobile truck or bus
chasis or body, or other automobile
chassis or body, or taxable tractor, (2)
any article designed to be attached to
or used in connection with such chas-
sis, body, or tractor to add to its util-
ity or ornamentation, and (3) any arti-
cle the primary use of which is in con-
nection with such chassis, body, or
tractor, whether or not essential to its
operation or use. The term ‘‘parts or
accessories’ includes all articles which
have reached such a stage of manufac-
ture as to be commonly known as parts
or accessories whether or not fitting
operations are required in connection
with their installation. An article shall
not be deemed to be a taxable part or
accessory even though it is designed to
be attached to the vehicle or to be pri-
marily used in connection therewith if
the article is in effect the load being
transported and the primary function
of the article is to serve a purpose un-
related to the vehicle as such. For ex-
ample, a construction derrick attached
to a truck is not a taxable part or ac-
cessory inasmuch as the derrick is the
load of the truck and its use is in con-
nection with construction work at a
construction site rather than in con-
nection with the transportation or
loading or unloading function of the
truck. On the other hand, an article
such as a towing cradle or loading or
unloading equipment designed to be at-
tached to or to be primarily used in
connection with a truck is a taxable
part or accessory inasmuch as the arti-
cles contributes to the load-carrying
function of the truck. The term ‘‘parts

106



Internal Revenue Service, Treasury

or accessories” does not include tires,
inner tubes, or automobile radio or tel-
evision receiving sets, since these arti-
cles are expressly exempted by section
4061(b) from the tax. However, the term
“parts or accessories’” includes tire
valves designed for use on tires or
tubes for articles taxable under section
4061(a).

(b) Articles of a general use. The term
“‘parts or accessories’ does not include
articles which are not used primarily
in the manufacture, repair, etc., of
automobile trucks, other automobiles,
or tractors, but have a general use in
the manufacture, repair, etc., of var-
ious articles. For example, commod-
ities such as ball and roller bearings,
bolts, nuts, washers, screws, nails,
tacks, rivets, pins, studs, cotters, pipe
fittings such as plugs, tees, ells, and el-
bows, drain cocks, grease cups, oilers,
and similar articles are not of them-
selves parts or accessories unless so
constructed as to be used primarily in
the manufacture, repair, etc., of auto-
mobile trucks, other automobiles, or
tractors. On the other hand, parts for
automobile parts or accessories are in
themselves taxable unless they are ar-
ticles of a type not specifically de-
signed for use primarily in the auto-
mobile field. For example, the tax ap-
plies to the sale of gears, flexible shafts
and flexible housings designed as re-
placement parts for automotive speed-
ometers; as well as replacement parts
for automobile engines, transmissions,
differentials, steering mechanisms,
timers, windshild-wiper motors, and
other automobile parts or accessories.

(c) Materials of a general use—(1) Gen-
eral rule. The term ‘‘parts or acces-
sories’ also does not include material
such as glass, cloth, leather, matting
linoleum, and other materials sold in
rolls or by the foot, such as brake lin-
ing, tape, binding, wire, cable, metal
and rubber tubing, packing, conduit,
and similar material. However, except
as provided in subparagraph (2) of this
paragraph, when any such material is
cut or otherwise transformed by any
person into an automobile part or ac-
cessory, tax attaches at the time such
part or accessory is sold by such per-
son.

(2) Articles made for immediate installa-
tion or repair. If in connection with an

§48.4061(b)-2

immediate installation in an auto-
mobile truck, other automobile, or
tractor an article is produced through
the use of special machinery or as a re-
sult of specialized skills from lengths
or rolls of material, the person pro-
ducing such article is considered to
have manufactured an automobile part
or accessory and the tax applies to his
sale of such part or accessory. For ex-
ample, tax applies to the sale of auto-
mobile glass cut to size to replace bro-
ken glass, or automobile seat covers,
automobile floor mats, or fitted truck
top covers produced to replace worn
seat covers, floor mats, or truck top
covers. However, if an article of a
minor nature is produced by simple op-
eration from lengths or rolls of mate-
rial for immediate use by a repairman
in the repair of an automobile truck,
other automobile, or tractor on which
he is then working, the person pro-
ducing such article is not considered to
have manufactured an automobile part
or accessory and tax does not apply on
his sale of such article. For example,
tax does not apply where a wire, hose,
or board is cut to size in order to re-
place a damaged wire, hose, or board of
an automobile truck, other auto-
mobile, or tractor.

(d) Examples of articles taxable as parts
or accessories. Examples of articles
which are taxable as parts or acces-
sories are: Automobile air condi-
tioners; baby seats for automobiles;
automobile beds; automobile ham-
mocks; automobile clutches; bottle
warmers and heating pads designed to
operate from an automobile cigarette
lighter; automobile radio antennae;
automobile license plate frames; auto-
mobile clocks; automobile mirrors and
mirror brackets; purses for carrying
parking meter coins or cases for car-
rying registration cards when designed
for attachment to an automobile; safes
primarily designed for use in taxable
motor vehicles; electric bulbs pri-
marily designed and adapted for use on
automobiles; automobile floor mats;
jacks of the mechanical or hydraulic
bumper, screw, ratchet, scissors, or
other type primarily designed to be
carried as accessories in automobiles
as distinguished from jacks designed
especially for use in garages and repair
shops; dollies of the type commonly
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known as converter dollies which are
used as connectors to convert
semitrailers to full trailers; tool kits
recommended for use with auto-
mobiles; automobile seat covers of any
construction whether they are ready-
made or custom fitted; fitted truck top
covers; glass cut to size for installation
in automobiles; and automobile bear-
ings, such as automobile crankshaft or
connecting rod bearings.

(e) Effective date. This section shall be
effective with respect to sales made on
or after January 1, 1964. For the defini-
tion of parts or accessories applicable
to sales thereof prior to such date, see
§40.4061(b)-2 of this chapter (Manufac-
turers and Retailers Excise Tax Regu-
lations).

(f) Cross references. For provisions re-
lating to the tax imposed upon:

(1) Tires and inner tubes, see section
4071 and the regulations thereunder
contained in subpart H of this part;

(2) Automobile radio and television
receiving sets, see section 4141 and the
regulations thereunder contained in
subpart J of this part; and

(3) Fare registers and fare boxes for
use on buses and automobiles, see sec-
tion 4191 and the regulations there-
under contained in subpart L of this
part.

[T.D. 6648, 28 FR 3633, Apr. 13, 1963, as amend-
ed by T.D. 6655, 28 FR 5235, May 25, 1963]

§48.4061(b)-3 Rebuilt, reconditioned,
or repaired parts or accessories.

(a) Rebuilt parts or accessories. Re-
building of automobile parts or acces-
sories, as distinguished from recondi-
tioning or repairing, constitutes manu-
facturing, and the rebuilder of such
parts or accessories is liable for the tax
imposed by section 4061(b) with respect
to his sales of such rebuilt parts or ac-
cessories. Reboring or other machin-
ing, rewinding, and comparable major
operations constitute rebuilding. The
person owning the part or accessory
being rebuilt is the manufacturer of
the article and is liable for the tax on
his sale of the rebuilt part or acces-
sory. The tax attaches whether the ma-
chining or other operation is performed
by the rebuilder himself or by some
other person in his behalf. For exam-
ple, the tax attaches with respect to
sales of (1) rebuilt batteries, (2)
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rebabbited or machined connecting
rods, (3) reassembled clutches after op-
erations such as the resurfacing of
clutch plates, (4) rewound armatures,
(5) reassembled generators with arma-
tures rewound by or for the person re-
assembling the generator, (6) reground
or remetalized crankshafts, and (7) en-
gines in which blocks are machined
(such as cylinders rebored or new
sleeves inserted with or without cyl-
inders being rebored) or new blocks in-
stalled. For provisions relating to the
sale price of rebuilt parts or acces-
sories, see §48.4062(b)-1.

(b) Reconditioned parts or accessories.
The mere disassembling, cleaning, and
reassembling (with any necessary re-
placements of worn parts) of auto-
mobile parts or accessories, such as
fuel pumps, water pumps, carburetors,
distributors, shock absorbers, wind-
shield-wiper motors, brake shoes,
clutch disks, voltage regulators, and
other parts or accessories, are regarded
as reconditioning operations rather
than the manufacturing or production
of rebuilt parts or accessories. The sale
of a reconditioned part or accessory is
not subject to tax if previous to the re-
conditioning there had been a prior
sale of such part or accessory in the
United States. Any new taxable parts
or accessories produced, or purchased
tax free for use in further manufacture,
and used as replacements in recondi-
tioning such units are subject to tax
when used by the reconditioner.

(c) Repaired parts or accessories. The
tax does not apply to the amount paid
for the repair of automobile parts or
accessories for the owner thereof. Re-
pairing consists of the restoration,
whether by rebuilding or recondi-
tioning, of an owner’s part or accessory
to usable condition for his own use
rather than for sale. The person who
performs the repairing must retain in
his possession evidence or documents
from which the nontaxable nature of
the operation can be ascertained. Any
person engaged in rebuilding parts or
accessories for purposes of sale incurs
liability for tax with respect to his own
use of any part or accessory rebuilt by
him for sale.
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§48.4061-1 Temporary regulations
with respect to floor stock refunds
or credits on cement mixers.

(a) In general—(1) Refund or credit.
Pub. L. 91-678 (84 Stat. 2062, Jan. 12,
1971) provides that if:

(i) A manufacturer, producer, or im-
porter paid the tax imposed by section
4061 (relating to imposition of tax on
motor vehicles) on the sale of a cement
mixer after June 30, 1968, and before
January 1, 1970, and

(ii) Such cement mixer was held by a
dealer on January 1, 1970, for purposes
of resale and was not used,

the manufacturer, producer, or im-
porter is entitled to a credit or refund
(without interest) of the amount of tax
he paid on his sale of such cement
mixer.

(2) Time for filing claim. The manufac-
turer, producer, or importer entitled to
a credit or refund under subparagraph
(1) of this paragraph shall file his claim
for credit or refund on or before Octo-
ber 31, 1971, based upon a request sub-
mitted to the manufacturer, producer,
or importer on or before July 31, 1971,
by the dealer who held the cement
mixer in respect of which the credit or
refund is claimed. Before he files his
claim for credit or refund, the manu-
facturer, producer, or importer shall ei-
ther reimburse the dealer for the
amount of tax he is claiming with re-
spect to the cement mixer or obtain
written consent from the dealer to
claim such tax.

(3) Other provisions applicable. All pro-
visions of law, including penalties, ap-
plicable in respect of the taxes imposed
by section 4061 of such Code shall, inso-
far as applicable and not inconsistent
with Pub. L. 91-678 apply in respect of
the credits and refunds provided for in
this section to the same extent as if
the credits or refunds constituted over-
payments of the taxes.

(b) Definitions. For purposes of this
section:

(1) Cement mixer. The term ‘‘cement
mixer’’ means:

(i) Any article designed to be placed
or mounted on an automobile truck
chassis or truck trailer or semitrailer
chassis and to be used to process or
prepare concrete, and

(ii) Parts or accessories designed pri-
marily for use on or in connection with

§48.4061-1

an article described in subdivision (i) of
this subparagraph.

(2) Dealer. The term ‘‘dealer’” in-
cludes a wholesaler, jobber, distributor,
or retailer.

(3) Held by a dealer. A cement mixer
shall be considered as ‘‘held by a deal-
er”’ if title thereto has passed to the
dealer (whether or not delivery to him
has been made), and if for purposes of
consumption title to the cement mixer
or possession thereof had not at any
time prior to January 1, 1970, been
transferred to any person other than a
dealer. For purposes of paragraph (a) of
this section and notwithstanding the
preceding sentence, a cement mixer
shall be considered as ‘“‘held by a deal-
er” and not to have been used, al-
though possession of such cement
mixer has been transferred to another
person, if such cement mixer is re-
turned to the dealer in a transaction
under which any amount paid or depos-
ited by the transferee for such cement
mixer is refunded to him (other than
amounts retained by the dealer to
cover damage to the cement mixer).
Moreover, such a cement mixer shall be
considered as held by a dealer on Janu-
ary 1, 1970, even though it was in the
possession of the transferee on such
day, if it was returned to the dealer (in
a transaction described in the pre-
ceding sentence) before January 31,
1970. The determination as to the time
title passes or possession is obtained
for purposes of consumption shall be
made under applicable local law. (See
subdivisions (iii), (iv), and (v) of para-
graph (b)(4) of §145.2-1 of this sub-
chapter for examples illustrating the
provisions of this subparagraph.)

(c) Other requirements. All the re-
quirements of paragraph (c) (relating
to participation of dealers), paragraph
(d) (relating to claim for credit or re-
fund), paragraph (e) (relating to evi-
dence to be retained), and paragraph (f)
(relating to effect on other claims for
refund or credit) of §48.6412-1 are appli-
cable (to the extent they are not incon-
sistent with section 4061 and Pub. L.
91-678) with respect to a claim for cred-
it or refund under this section. With re-
spect to claims for credit or refund
under this section, the term ‘‘dealer re-
quest limitation date’ and ‘‘claim lim-
itation date’” used in paragraphs (c)
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and (d) of §48.6412-1 means July 31, 1971,
and October 31, 1971, respectively.

[T.D. 7090, 36 FR 3893, Mar. 2, 1971]

§48.4062(a) [Reserved]

§48.4062(a)-1 Specific parts or acces-
sories.

Spark plugs, storage batteries, leaf
springs, coils, timers, and tire chains,
which are suitable for use on or in con-
nection with, or as component parts of,
automobile trucks, other automobiles,
tractors, or other vehicles enumerated
in section 4061(a), are considered parts
of, or accessories for, such articles
whether or not primarily designed or
adapted for such use.

§48.4062(b) [Reserved]

§48.4062(b)-1 Rebuilt parts or acces-
sories sold on an exchange basis.

The sale price of a rebuilt part or ac-
cessory on which the tax is to be com-
puted shall not include the value of a
like part or accessory accepted in ex-
change. The total amount charged in
excess of the amount allowed for a like
article accepted in an exchange will be
the basis for tax. For example, if a re-
built automobile engine is sold for $100,
plus another automobile engine, the
tax on the rebuilt engine will be com-
puted on the basis of $100.

§48.4063-1 Tax-free sales of bodies to
chassis manufacturers.

Under the provisions of section
4063(b), the tax imposed by section
4061(a) shall not apply to bodies sold by
the manufacturer thereof to a manu-
facturer (but not an importer) of auto-
mobile trucks (as defined by
§48.4061(a)-3(a)) to be sold by the pur-
chaser. Thus, a manufacturer of auto-
mobile truck bodies is permitted to sell
such bodies tax free to manufacturers
of automobile truck chassis. This sec-
tion does not apply with respect to the
sale of an automobile truck chassis to
manufacturers of automobile truck
bodies. However, see §48.4061(a)-1(e)
with respect to the sale of an auto-
mobile truck chassis for use in the
manufacture or assembly of a non-
highway vehicle (within the meaning of
§48.4061(a)-1(d)). In order to effect a
tax-free sale of a body as provided in

26 CFR Ch. | (4-1-21 Edition)

this section, both the seller and pur-
chaser must comply with the registra-
tion and other requirements of section
4222 and the regulations thereunder. A
chassis manufacturer who purchases a
body tax free as provided in this sec-
tion shall, for purposes of application
of the tax imposed by section 4061(a),
be considered the manufacturer of such
body.

[T.D. 7461, 42 FR 2675, Jan. 13, 1977]

§48.4063-2 Tax-free sales of parts or
accessories sold for resale on or in
connection with the first retail sale
of a light-duty truck.

(a) In general. Under section 4063(e),
the 8-percent manufacturers excise tax
imposed by section 4061(b) on the sale
of truck parts or accessories does not
apply to the sale by the manufacturer,
producer, or importer of any parts
which are to be resold by the purchaser
on or in connection with the first retail
sale of a light-duty truck as defined in
section 4061(a)(2), or which are to be re-
sold by the purchaser to a second pur-
chaser for resale by the second pur-
chaser on or in connection with the
first retail sale of a light-duty truck. A
tax-free sale is also allowed under sec-
tion 4063(e) if an ultimate purchaser
makes a direct purchase from a manu-
facturer of a part or accessory for use
on or in connection with a substan-
tially contemporaneous purchase of a
new light-duty truck.

(b) Evidence required for tax-free sales
of light-duty truck parts and accessories—
(1) In general. The provisions of section
4063(e) do not apply with respect to any
sale unless the manufacturer, the first
purchaser, and the second purchaser, if
any, are all registered as required
under section 4222, and unless they
comply with all the requirements
under that section relating to tax-free
sales. To effectuate a tax-free sale di-
rectly from the manufacturer, first or
second purchaser to an ultimate pur-
chaser, the ultimate purchaser must,
in every case, satisfy the provisions of
paragraphs (b)(3)(i), (ii) and (iii) of this
section. Persons not required to be reg-
istered under section 4222(b) may pur-
chase articles tax free by following the
same procedures that apply to them in
the case of other tax-free sales. See
§48.4222(b)-1.
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(2) Revocation or suspension of registra-
tion or right to use exemption certificate.
A person’s registration and right to
sell or purchase articles tax free
through the use of an exemption cer-
tificate may be revoked or suspended.
See §48.4222(c)-1. Such a revocation or
suspension shall be in addition to any
other penalties that may apply. Any
person who purchases articles tax free
and who sells or uses them for a non-
exempt purpose shall notify its vendor
of the taxable sale or use.

(3) Exemption certificate. (i) To estab-
lish exemption from tax under section
4061(b) in those instances where a sale
is made directly to an ultimate pur-
chaser, the manufacturer, first, or sec-
ond purchaser must obtain (prior to or
at the time of sale) from the ultimate
purchaser and retain in its possession a
properly executed exemption certifi-
cate in the form prescribed in para-
graph (b)(3)(iii) of this section.

(ii) Where only occasional sales are
made, a separate exemption certificate
shall be furnished for each order. How-
ever, where sales are regularly or fre-
quently made to a purchaser for such
exempt use, a certificate covering all
sales for a specified period not to ex-
ceed 12 calendar quarters will be ac-
ceptable. Such certificates and proper
records of invoices, orders, etc. relative
to tax-free sales must be kept for in-
spection by the district director as pro-
vided in section 6001 and the regula-
tions thereunder.

(iii) The following form of exemption
certificate will be acceptable for pur-
poses of this section and must be ad-
hered to in substance.

EXEMPTION CERTIFICATE

(For use by ultimate purchaser who pur-
chase parts or accessories from a manufac-
turer, producer, importer, first or second
purchaser for use on or in connection with
the first retail sale of a light-duty truck.
(Section 4063 of the Internal Revenue Code.))

(Date) 19 .
1. I, the undersigned, certify that I am, or
the (Name of company of

which I am (Position held , is pur-
chasing from the manufacturer, producer,
importer, first or second purchaser the parts
or accessories specified in section 2 below (or
in the purchase order or invoice attached
hereto) for use on or in connection with a
substantially contemporaneous purchase of a
new light-duty truck specified in section 3
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below. I also certify that (check applicable
type of certificate) the article or arti-
cles specified in the accompanying order, as
described below, or all orders
placed by the purchaser for the period com-
mencing (Date) and ending (Date)

(period not to exceed 12 calendar quar-
ters), will be used only for the above stated
tax-exempt purposes and will not be used as
a replacement part.

I understand that the willful use of this ex-
emption certificate to evade or defeat the
manufacturers excise tax otherwise applica-
ble to these parts or accessories will subject
me to a fine of not more than $10,000 or im-
prisonment for not more than 5 years, or
both, together with cost of prosecution.
(Signature)

(Address) .
2. Description of parts and accessories

Type Quantity Price Total

3. Description of new light-duty truck

(a) Type: (b) Quantity, (c) Serial Number.

(d) GVWR: (e) Date of Sale, (f) Invoice
Number.

(g) Name and Address of Vendor of Vehicle.

(c) Information; records—(1) Informa-
tion to be furnished to vendee. A vendor
(including the manufacturer) selling
light-duty truck parts and accessories
tax free under section 4063(e) shall indi-
cate to its vendee that the vendee is
obtaining the parts or accessories tax
free for the purpose of resale (or use)
on or in connection with the first retail
sale of a light-duty truck. This infor-
mation may be transmitted by any
convenient means, such as coding of
sales invoices, provided that the infor-
mation is presented with sufficient par-
ticularity so that the purchaser is in-
formed that the purchaser has obtained
the light-duty truck parts or acces-
sories tax free.

(2) Records of vendor. A manufacturer
or vendor selling light-duty truck parts
or accessories tax free under section
4063(e) shall maintain in its records the
identity of the purchaser, a signed
statement of the exempt purpose for
purchasing the light-duty truck parts
or accessories, and the quantity of
light-duty truck parts or accessories
sold tax free to each purchaser.

(3) Records of vendee. A person pur-
chasing light-duty truck parts or ac-
cessories tax free under section 4063(e)
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must maintain sufficient records to es-
tablish that the parts or accessories
purchased tax free have actually been
resold (or used) on or in connection
with the first retail sale of a light-duty
truck or have been resold to a second
purchaser for such a resale by the sec-
ond purchaser.

(d) Duty of selling manufacturer to as-
certain validity of tax-free sale. The sell-
ing manufacturer of light-duty truck
parts is not relieved of liability under
the provisions of section 4063(e) by rea-
son of section 4221(c) for the tax im-
posed by section 4061(b) if at the time
of sale the selling manufacturer has
knowledge or reason to believe that the
light-duty truck parts or accessories
sold by it to the purchaser are not in-
tended for resale (or use) on or in con-
nection with the first retail sale of a
light-duty truck. The selling manufac-
turer is also not relieved of liability if
it has knowledge or reason to believe
that the purchaser has failed to reg-
ister, refused to execute an exemption
certificate, or that its registration or
its right to purchase tax free through
the use of an exemption certificate has
been revoked or suspended.

(e) Cross reference. For credit or re-
fund, see section 6416(b)(2).

(f) Effective date. Section 4063(e) (re-
lating to light-duty truck parts and ac-
cessories) applies to sales on or after
December 1, 1978. Light-duty truck
parts or accessories sold prior to that
date are not exempt from tax under
section 4061(b) by reason of section
4063(e).

[T.D. 7834, 47 FR 42344, Sept. 27, 1982]

§48.4063-3 Other tax-free sales.

For provisions relating to tax-free
sales of articles referred to in section
4061, see:

(a) Section 4221, relating to certain
tax-free sales;

(b) Section 4222, relating to registra-
tion; and

(c) Section 4223, relating to special
rules pertaining to further manufac-
ture;

and the regulations thereunder con-
tained in Subpart N of this part.

[T.D. 7727, 28 FR 3633, Apr. 13, 1963. Redesig-
nated by T.D. 7834, 47 FR 42344, Sept. 27, 1982]
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§48.4064-1 Gas guzzler tax.

(a) General rule—(1) In general. Sec-
tion 4064 imposes on the sale by the
manufacturer of an automobile a tax
determined in accordance with the ta-
bles in section 4064(a) (1) through (7),
and in paragraph (a)(2) of this section.
The tax is applicable to model types of
1980 and later model year automobiles
that have a fuel economy level below
the applicable tax-free fuel economy
level. Paragraph (b) of this section de-
fines the following terms: sale, manu-
facturer, automobile, model year,
model type, fuel economy, and fuel.
Paragraph (c) of this section contains
rules relating to the determination of
fuel economy. Paragraph (d) of this
section contains a special rule for cer-
tain small manufacturers. Paragraph
(e) of this section contains rules relat-
ing to the tax-free sales of emergency
vehicles.

(2) Tables. (i) In the case of a 1980
model year automobile:

If the fuel economy of the model type in
which the automobile falls is:

The tax
is—

Miles per gallon:
At least 15

At least 14 but less than 15 $200
At least 13 but less than 14 .. 300
Less than 13 550

(ii) In the case of a 1981 model year
automobile:

If the fuel economy of the model type in
which the automobile falls is:

The tax
is—

Miles per gallon:
At least 17

At least 16 but less than 17 .. $200
At least 15 but less than 16 .. 350
At least 14 but less than 15 .. 450
At least 13 but less than 14 .. 550
Less than 13 650

(iii) In the case of a 1982 model year
automobile:

If the fuel economy of the model type in
which the automobile falls is:

The tax
is—

Miles per gallon:
At least 18.5 ..ocovvvieiiiiiiirieeeesesens 0
At least 17.5 but less than 18.5 . $200
At least 16.5 but less than 17.5 ............... 350
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The tax

is—
At least 15.5 but less than 16.5 ... 450
At least 14.5 but less than 15.5 ... 600
At least 13.5 but less than 14.5 ... 750
At least 12.5 but less than 13.5 950
Less than 12.5 1,200

(iv) In the case of a 1983 model year
automobile:

If the fuel economy of the model type in
which the automobile falls is:

The tax
is—
Miles per gallon:

At least 19 0
At least 18 but less than 19 .. $350
At least 17 but less than 18 .. 500
At least 16 but less than 17 .. 650
At least 15 but less than 16 .. 800
At least 14 but less than 15 .. 1,000
At least 13 but less than 14 .. 1,250
Lessthan 13 ... 1,550

(v) In the case of a 1984 model year
automobile:

If the fuel economy of the model type in
which the automobile falls is:

The tax
is—
Miles per gallon:

At least 19.5 0
At least 18.5 but less than 19.5 $450
At least 17.5 but less than 18.5 600
At least 16.5 but less than 17.5 750
At least 15.5 but less than 16.5 950
At least 14.5 but less than 15.5 1,150
At least 13.5 but less than 14.5 1,450
At least 12.5 but less than 13.5 1,750
Less than 12.5. ..o 2,150

(vi) In the case of a 1985 model year
automobile:

If the fuel economy of the model type in
which the automobile falls is:

The tax
is—

Miles per gallon:
Atleast 21 ..o 0

At least 20 but less than 21 .. $500
At least 19 but less than 20 .. 600
At least 18 but less than 19 .. 800
At least 17 but less than 18 .. 1,000
At least 16 but less than 17 .. 1,200
At least 15 but less than 16 .. 1,500
At least 14 but less than 15 .. 1,800
At least 13 but less than 14 .. 2,200
Less than 13 2,650

(vii) In the case of a 1986 or later
model year automobile:

If the fuel economy of the model type in
which the automobile falls is:

§48.4064-1

The tax
is—

Miles per gallon:

At least 22.5 0
At least 21.5 but less than 22.5 .. $500
At least 20.5 but less than 21.5 .. 650
At least 19.5 but less than 20.5 .. 850
At least 18.5 but less than 19.5 .. 1,050
At least 17.5 but less than 18.5 .. 1,300
At least 16.5 but less than 17.5 .. 1,500
At least 15.5 but less than 16.5 .. 1,850
At least 14.5 but less than 15.5 .. 2,250
At least 13.5 but less than 14.5 .. 2,700
At least 12.5 but less than 13.5 .. 3,200
Less than 12.5 3,850

(3) Liability for tax. The tax imposed
by section 4064 is payable by the manu-
facturer making the sale. An auto-
mobile sold before the time a deter-
mination of fuel economy is made for
the model type (as defined in paragraph
(b)(6) of this section) is subject to tax if
it is subsequently determined that the
fuel economy level of that model type
of automobile is within the taxable
range (see paragraph (a)(1) of this sec-
tion).

(b) Definitions—(1) Sale. Sale includes
the use (within the meaning of section
4218) or the first lease (within the
meaning of section 4217(e)) of an auto-
mobile by the manufacturer.

(2) Manufacturer. The term ‘‘manu-
facturer’” has the same meaning as-
signed to such term under §48.0-2(a)(4).
The term ‘“‘manufacturer’” includes a
producer or importer. An importer is a
person who imports an automobile
whether or not in connection with a
trade or business.

(3) Automobile. The term ‘‘auto-
mobile” means any four-wheeled vehi-
cle—

(i) Propelled by an engine powered by
fuel;

(ii) Manufactured primarily for use
on public streets, roads, and highways
(except any vehicle operated exclu-
sively on a rail or rails);

(iii) Rated at 6,000 pounds gross vehi-
cle weight or less; and

(iv) Requiring no further manufac-
turing operations to perform its in-
tended function, other than the addi-
tion of readily attachable components,
such as mirrors or tire and rim assem-
blies, or minor finishing operations,
such as painting. For this purpose,
gross vehicle weight means the value
specified by the manufacturer as the
maximum design loaded weight of a
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single vehicle. An automobile does not
include a nonpassenger automobile as
defined in regulations in effect on No-
vember 9, 1978 (49 CFR 523.5 (1978)),
which were prescribed by the Secretary
of Transportation for section 501 of the
Motor Vehicle Information and Cost
Savings Act (156 U.S.C. 2001). In addi-
tion, an automobile does not include
the following: any vehicle sold for use
and used primarily as an ambulance or
combination ambulance-hearse; any
vehicle sold for use and used by the
United States or by a State or local
government primarily for police or
other law enforcement purposes; or any
vehicle sold for use and used primarily
for firefighting purposes.

(4) Model year. The term ‘‘model
year’ means the manufacturer’s an-
nual production period (as determined
by the Administrator of the Environ-
mental Protection Agency) which in-
cludes January 1 of any particular cal-
endar year. If the manufacturer has no
annual production year, the model year
is the calendar year.

(6) Model type. The term ‘‘model
type’’ means a particular class of auto-
mobile, as determined by regulations
in effect on November 9, 1978 (40 CFR
600.002-79(a)(19) (1978)), which were pre-
scribed by the Administrator of the En-
vironmental Protection Agency.

(6) Fuel economy. The term ‘‘fuel
economy’’ means the average number
of miles traveled by an automobile per
gallon of fuel consumed, rounded to the
nearest .1 mile per gallon. The fuel
economy for any model type is deter-
mined by the Environmental Protec-
tion Agency (as determined in accord-
ance with the procedures provided in
paragraph (c) of this section). For this
purpose, the fuel economy is a com-
bined (urban-highway weighted aver-
age) mileage figure estimated in con-
nection with the determination (or re-
determination) of general label value
(fuel economy information displayed
on a sticker that is affixed to new
automobiles) mandated under section
506 of the Motor Vehicle Information
and Cost Savings Act (156 U.S.C. 2006)
and regulations thereunder (40 CFR
Part 600).

(7) Fuel. The term ‘‘fuel” means gaso-
line and diesel fuel.
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(c) Determination of fuel economy. For
purposes of this section, the fuel econ-
omy for any model type is determined
(or redetermined) in accordance with
the testing and calculation procedures
utilized by the Environmental Protec-
tion Agency Administrator for model
year 1975 (weighted 55 percent urban
cycle and 45 percent highway cycle), or
any other procedures (yielding com-
parable results) established by the Ad-
ministrator. The Environmental Pro-
tection Agency’s determination (or re-
determination) of a model type’s fuel
economy is made at the time the gen-
eral label fuel economy value is cal-
culated (or recalculated). This deter-
mination (or redetermination) is con-
clusive for purposes of this section. A
redetermination of a model type’s fuel
economy value shall be effective only
with respect to those automobiles for
which the manufacturer is required (or
is permitted and chooses) under Envi-
ronmental Protection Agency regula-
tions to affix labels with the recal-
culated general label fuel economy
value.

(d) Special rule for small manufactur-
ers—(1) In general. A small manufac-
turer (as defined in subparagraph (2)(i)
of this paragraph) may apply for a de-
termination that it is not feasible for
that manufacturer to meet the statu-
tory tax-free fuel economy level for the
model year, with respect to all auto-
mobiles produced by that manufac-
turer, or with respect to a particular
model type. For this purpose, the Com-
missioner (or his delegate) will make a
determination of maximum feasible
fuel economy level with respect to the
automobiles that are the subject of the
determination, but only after consulta-
tion with the Secretary of Energy, the
Secretary of Transportation, and the
Administrator of the Environmental
Protection Agency (or their delegates)
to obtain their views. A finding that it
is not feasible for the manufacturer to
meet the statutory tax-free fuel econ-
omy level will be made by the Internal
Revenue Service if the maximum fea-
sible fuel economy level (as defined in
subparagraph (3)(i) of this paragraph)
of the automobiles that are the subject
of the determination is lower than the
statutory tax-free fuel economy level
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for those automobiles. If it is deter-
mined that it is not feasible for a small
manufacturer to meet the statutory
tax-free fuel economy level, the Sec-
retary (or his delegate) has the discre-
tion to grant to the manufacturer the
alternate rate schedule prescribed in
paragraph (d)(3)(iii) of this section in
lieu of the applicable statutory tax
table prescribed in section 4064(a). The
decision whether to grant the alternate
rate schedule shall be based on the con-
sideration set forth in paragraph
(d)(3)(ii) of this section. If a small man-
ufacturer for which an alternate rate
schedule under this paragraph (d) is ap-
plicable sells an automobile to an im-
porter, the alternate rate schedule ap-
plies to the sale by the importer of
such automobile if such automobile is
of the model year and type to which
such alternate schedule applies.

(2) Definitions—(i) Small manufacturer.
A small manufacturer is any manufac-
turer who produced (whether or not in
the United States) fewer than 10,000
automobiles in the second model year
preceding the affected model year (the
model year for which the determina-
tion under this paragraph is being
made), and who can reasonably be ex-
pected to produce (whether or not in
the United States) fewer than 10,000
automobiles in the affected model
year.

(ii) Manufacturer. For purposes of
this paragraph, the term ‘‘manufac-
turer’’ does not include a person who is
only an importer, but does include a
producer of automobiles outside the
United States who is also an importer.

(iii) Members of a controlled group. For
purposes of this paragraph, persons
who are members of a controlled group
of corporations (as defined in section
1563(a) of the Internal Revenue Code,
except that ‘“‘more than 50 percent” is
substituted for ‘‘at least 80 percent”
each place it appears in section 1563(a))
are treated as one manufacturer.

(3) Basis for determination—({) Max-
imum feasible fuel economy level. For
purposes of this paragraph, the max-
imum feasible fuel economy level is de-
termined by taking into account the
same factors used in determining the
maximum feasible fuel economy level
under section 502(e) of the Motor Vehi-
cle Information and Cost Savings Act
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(as amended) and the regulations
thereunder in effect on November 9,
1978. (Those regulations for small man-
ufacturers are prescribed in 49 CFR
Part 525 (1978).) In making this deter-
mination, the Commissioner (or his
delegate) will consult with the Na-
tional Highway Traffic Safety Admin-
istration of the Department of Trans-
portation.

(i1) Decision to grant alternate rate
schedule. In deciding whether to grant
an alternate rate schedule, the Sec-
retary (or his delegate) will consider
whether the use (in the United States)
of the automobile serves an important
public policy (e.g., providing public
transportation or transportation for
the handicapped) that overrides the
United States’ need to conserve energy.
The manufacturer has the burden of
demonstrating that the public policy
consideration involved overrides the
United States’ need to conserve energy.
The Commissioner (or his delegate),
after consultation with the Secretary
of Energy, the Secretary of Transpor-
tation, and the Administratior of the
Environmental Protection Agency (or
their delegates), will review the infor-
mation submitted by the manufacturer
and report findings and recommenda-
tions to the Secretary (or his delegate).

(iii) Alternate rate schedule and tax. If
an alternate rate schedule is granted,
the maximum feasible fuel economy
level shall be deemed to be the statu-
tory tax-free fuel economy level. Ac-
cordingly, a tax is imposed only on
automobiles sold that fail to meet the
deemed tax-free fuel economy level.
The alternate rate schedule shall be de-
termined by substituting the maximum
feasible fuel economy level for the tax-
free fuel economy level in the applica-
ble statutory tax table set forth in sec-
tion 4064(a), and by substituting for the
miles per gallon amount prescribed in
that applicable table an amount that is
the tax-free level decreased by one mile
per gallon increments, while keeping
the same corresponding tax amount
prescribed in the applicable table. The
rule for determining an alternate rate
schedule may be illustrated by the fol-
lowing example:

Example. Manufacturer X, a small manu-
facturer of automobiles specifically designed
to accommodate disabled passengers, applied
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for a determination that it is not feasible for
X to meet the statutory tax-free fuel econ-
omy level for a particular model type of X’s
1982 model year automobiles. It was deter-
mined that the maximum feasible fuel econ-
omy level for that model type was 15 miles
per gallon. The Secretary decided to grant X
an alternate rate schedule. The alternate
rate schedule for the model type would be as
follows:
If the fuel economy of the automobile is:

The tax
is—

Miles per gallon:
Atleast 15 ..o 0

At least 14 but less than 15 . $200
At least 13 but less than 14 . 350
At least 12 but less than 13 . 450
At least 11 but less than 12 . 600
At least 10 but less than 11 . 750
At least 9 but less than 10 ... 950
Less than 9 ..o 1,200

Thus, if X’s 1982 automobiles of that model
yvear and type attain only 12 miles per gallon
(because X fails to modify them to reach the
maximum feasible fuel economy level before
they are sold), the tax imposed upon the sale
of each automobile is $450 (instead of the
$1,200 tax (see the applicable statutory tax
table set forth in section 4064(a)(3)), which
would have been imposed had no alternate
rate schedule been prescribed).

(4) Duration of determination. A deter-
mination under this paragraph does
not apply to more than three model
years.

(6) Requirements for application. Each
application for a determination under
this section must—

(i) Identify the model year or years,
and particular model type or types for
which a determination is requested;

(ii) (A) In the case of an application
for model year 1980, be submitted not
later than May 8, 1980;

(B) In case of an application for
model year 1981, be submitted not later
than 9 months before the beginning of
that model year or March 10, 1980,
whichever is later;

(C) In the case of an application for
model year 1982 or any subsequent
model year, be submitted not later
than 9 months before that model year;

(iii) Be submitted in three copies to:
Commissioner of Internal Revenue, At-
tention: Associate Chief Counsel (Tech-
nical), 1111 Constitution Avenue, NW.,
Washington, DC 20224;

(iv) Be written in the English lan-
guage;
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(v) Set forth the full name, address,
and title of the official responsible for
preparing the application;

(vi) State whether the applicant is a
member of a controlled group of cor-
porations (as defined in paragraph (d)
(2) (iii) of this section);

(vii) State the total number of auto-
mobiles manufactured (whether or not
in the United States) by the applicant
(or the controlled group of corpora-
tions in the case where the applicant is
a member of the group) in the second
model year immediately preceding
each affected model year and the total
number of automobiles likely to be
manufactured in the affected model
year;

(viii) Set forth the same information
required by an application pursuant to
section 502 (c¢) of the Motor Vehicle In-
formation and Cost Savings Act (as
amended) and the regulations there-
under (see 49 CFR part 525 (1978)) and
state whether or not the applicant
under this paragraph has also made an
application pursuant to such Act; and

(ix) Set forth the reasons why an al-
ternate rate schedule should be granted
under paragraph (d) (3) (ii) of this sec-
tion.

(6) Update of application. A manufac-
turer making an application under this
section must update the application
when a material change of cir-
cumstances occurs or material infor-
mation not available at the time of ap-
plying becomes available. The manu-
facturer must also furnish any further
information that may be required by
the Internal Revenue Service.

() Processing of applications. If a man-
ufacturer’s application is found not to
contain the information required by
this paragraph, the applicant will be
informed of the areas of insufficiency.
The application will not receive fur-
ther consideration until the required
information is submitted. Each appli-
cant will be informed in writing wheth-
er an application has been granted or
denied.

(e) Tax-free sales of emergency vehi-
cles—(1) In general. The tax imposed by
section 4064 (a) shall not apply to vehi-
cles sold by a manufacturer for use and
used (i) primarily as an ambulance or
combination ambulance-hearse, (ii) by
the United States or by a State or local
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government primarily for police or
other law enforcement purposes, or (iii)
primarily for fire-fighting purposes. A
vehicle may be sold tax-free by the
manufacturer under this paragraph
only in those cases where the sale is
made directly to a purchaser for an
emergency use prescribed in this sub-
paragraph. In order to effect a tax-free
sale, the requirements of section 4222
and the regulations thereunder must be
met.

(2) Credit or refund. Where tax is paid
on the sale of a vehicle, but the vehicle
is used or resold for an emergency use
prescribed in subparagraph (1) of this
paragraph, a claim for refund of the tax
paid on such sale may be filed by the
manufacturer on Form 8849 (or on such
other form as the Commissioner may
designate), or a credit may be taken on
a subsequent return, in accordance
with the provisions of sections 6402 (a)
and 6416 (a) and §48.6416 (a)-1.

[T.D. 8036, 50 FR 29960, July 23, 1985, as
amended by T.D. 8659, 61 FR 10453, Mar. 14,
1996]

TIRES, TUBES, AND TREAD RUBBER

§48.4071-1 Imposition and rates of tax.

(a) Imposition of tar—(1) Imposition of
tax before January 1, 1984. Section 4071
imposes a tax at the rates set forth in
paragraph (b)(1) of this section on tires
made wholly or in part of rubber, inner
tubes (for tires) made wholly or in part
of rubber and tread rubber which are
sold by the manufacturer thereof be-
fore January 1, 1984.

(2) Imposition of tax after December 31,
1983. Section 4071 imposes a tax at the
rates set forth in paragraph (b)(2) of
this section on tires of the type used on
highway vehicles and made wholly or
in part of rubber which are sold by the
manufacturer thereof after December
31, 1983.

(3) Definitions. For definitions of the

terms ‘‘tires,” ‘‘inner tubes,” ‘‘tread
rubber,” ‘‘rubber” and ‘‘manufac-
turer,” see §48.4072-1 of the regula-
tions.

(b) Rates and computation of tar—(1)
Rates of taxr before January 1, 1984—@)
Tires:

(A) Of the type used on highway vehi-
cles:

§48.4071-1

(I) For the period July 1, 1965 to De-
cember 31, 1980, inclusive—10 cents per
pound.

(2) For the period January 1, 1981 to
December 31, 1983, inclusive—9.75 cents
per pound.

(B) Of the type used on other than
highway vehicles:

(I) For the period July 1, 1965, to De-
cember 31, 1980, inclusive—b5 cents per
pound.

(2) For the period January 1, 1981 to
December 31, 1983, inclusive—4.875
cents per pound.

(C) Laminated tires for the period
July 1, 1965 to December 31, 1983, inclu-
sive—1 cent per pound.

(ii) Inner tubes:

For the period July 1, 1965 to Decem-
ber 31, 1983, inclusive—10 cents per
pound.

(iii) Tread Rubber:

For the period July 1, 1965 to Decem-
ber 31, 1983, inclusive—b cents per
pound.

(2) Rates of tax on or after January 1,
1984. Tires of the type used on highway
vehicles:

(i) Tires weighing not more than 40
pounds—0 cents.

(ii) Tires weighing more than 40
pounds but not more than 70 pounds—
15 cents for each pound in excess of 40
pounds.

(iii) Tires weighing more than 70
pounds but not more than 90 pounds—
$4.50 plus 30 cents for each pound in ex-
cess of 70 pounds.

(iv) Tires weighing more than 90
pounds—3$10.50 plus 50 cents for each
pound in excess of 90 pounds.

(3) Computation of tarxr. The tax on
tires, inner tubes, and tread rubber is
computed by applying to the total
weight (including a fractional part of a
pound) of the article the rate in effect
at the time the article is sold. See
§48.4071-2, relating to determination of
weight.

(c) Liability for tax. The tax imposed
by section 4071 is payable by the manu-
facturer when the manufacturer makes
a sale of a taxable article, or as pro-
vided in section 4071 (b) and §48.4071-3
for a manufacturer who sells at retail,
when the manufacturer delivers a tax-
able article to a retail store, or to a re-
tail outlet, of the manufacturer.
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(d) Recapped or retreaded tires. The re-
capping or retreading of a tire, whether
from shoulder-to-shoulder or bead-to-
bead, does not constitute manufacture
of a taxable tire. The tax on tires im-
posed by section 4071 does not apply to
the sale of a recapped or retreaded tire,
except that a used tire or carcass not
previously sold in the United States
that is recapped or retreaded from
shoulder-to-shoulder or bead-to-bead in
a foreign country and imported into
the United States is subject to the tax
imposed by section 4071 when such tire
is sold or used by the importer. This
paragraph (d) is effective for recapped
and retreaded tires sold on or after
January 1, 1984.

(Secs. 4071(b), 4071(c), 4073(c), and 7805, Inter-
nal Revenue Code of 1954. (80 Stat. 331, 26
U.S.C. 4071(b); 68A Stat. 482, 26 U.S.C. 4071(c);
70 Stat. 389, 26 U.S.C. 4073(c); 68A Stat. 917, 26
U.S.C. 7805))

[T.D. 7809, 47 FR 6005, Feb. 10, 1982, as amend-
ed by T.D. 8057, 50 FR 41491, Oct. 11, 1985; T.D.
8152, 52 FR 31618, Aug. 21, 1987]

§48.4071-2 Determination of weight.

(a) In general—(1) Tires. (i) Metal rims
or rim bases are not to be included in
determining the total weight of a tire.
However, the wire, staples, darts, clips,
and other material or fastening devices
which form a part of the tire or are re-
quired for its use must be included in
determining the total weight of the
tire. Studs are considered to be part of
a tire and are to be included when de-
termining the weight of a tire. In the
case of a tubeless tire, the total weight
includes the weight of the air valve and
stem or any other mechanism that
functions as a part of the tire and is
used in connection with inflating the
tire or maintaining its air pressure.

(ii) When tires are sold with metal
rims or rim bases attached, the manu-
facturer must maintain records that
will establish what portion of the total
weight of the finished product rep-
resents the tire exclusive of the metal
rim or rim base.

(2) Inner tubes. The total weight of an
inner tube includes the weight of the
air valve and stem or any other mecha-
nism attached to the inner tube that is
used in connection with inflating the
tube or maintaining its air pressure.
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(b) Alternative method of determining
weight of tires after December 31, 1983. A
manufacturer who has received permis-
sion from the Commissioner may, sub-
ject to such conditions as the Commis-
sioner may prescribe, determine total
weight of tires manufactured and sold
by the manufacturer on the basis of the
average weight for each type, size,
grade, and classification. The average
weights must be established in accord-
ance with the method approved by the
Commissioner and apply for such peri-
ods as the Commissioner may pre-
scribe. The Commissioner may termi-
nate the approval granted any manu-
facturer. In the case of the termination
of the approval granted any manufac-
turer, the termination becomes effec-
tive 10 days from the date of the re-
ceipt by the manufacturer of the notice
of termination. A manufacturer may
effect termination, as of a specified
date, of the privilege to determine
total weight in accordance with provi-
sions of this paragraph by giving no
less than 10 days written notice of such
intention to the Commissioner. The
termination of the approval given a
manufacturer does not affect a manu-
facturer’s tax liability for tires sold
prior to the effective date of the notice
of termination.

(Secs. 4071(b), 4071(c), 4073(c), and 7805, Inter-
nal Revenue Code of 1954. (80 Stat. 331, 26
U.S.C. 4071(b); 68A Stat. 482, 26 U.S.C. 4071(c);
70 Stat. 389, 26 U.S.C. 4073(c); 68A Stat. 917, 26
U.S.C. 7805))

[T.D. 7809, 47 FR 6005, Feb. 10, 1982, as amend-
ed by T.D. 8152, 52 FR 31618, Aug. 21, 1987]

§48.4071-3 Imposition of tax on tires
and tubes delivered to manufactur-
er’s retail outlet.

(a) General rule. If, on or after Octo-
ber 1, 1966, a tire or inner tube is deliv-
ered by the manufacturer thereof to a
retail outlet of the manufacturer, the
manufacturer is liable for tax in re-
spect of the tire or tube at the rate set
forth in section 4071 in the same man-
ner as if the tire or tube had been sold
at the time it was delivered to the re-
tail outlet. The amount of tax payable
shall be computed in accordance with
the provisions of paragraph (b)(2) of
§48.4071-1, and of §48.4071-2.

(b) Definition of retail outlet. For pur-
poses of this section, the term ‘‘retail
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outlet” includes the term ‘‘retail
store.” A retail outlet is a facility
maintained by a manufacturer for sell-
ing tires or tubes at retail. A facility
may be a retail outlet even though
some sales are made at wholesale at
such facility; see paragraph (d)(1) of
this section. A facility may also be
considered to a retail outlet for the
purposes of this section notwith-
standing that its main activity is in
another area than selling tires or inner
tubes. For example, if a manufacturer
operates a facility for both automotive
repair and the selling of tires at retail,
the facility is considered a retail outlet
for the purposes of this section even if
the primary activity of the facility is
automotive repair. No facility is con-
sidered a retail outlet for the purposes
of this section if it is determined that
less than 15 percent of the taxable tires
and inner tubes removed from such fa-
cility are sold at retail by such facil-
ity. The determination described in the
preceding sentence is made on the basis
of the experience of a representative
period, of at least 12 consecutive cal-
endar months during the 2-year period
immediately preceding the first day in-
cluded in the return period for which
tax under section 4071(b) is reported. If
a facility has not been in existence dur-
ing such a 12-month period, the deter-
mination is made on the basis of the
available experience of the manufac-
turer. See also paragraph (c)(3) of this
section, relating to imposition of tax
where a retail outlet is maintained as
an adjunct to a production facility or
distribution center.

(¢c) Delivery—(1) In general. A manu-
facturer of tires or inner tubes may, at
its option, treat either of the following
events as constituting delivery to a re-
tail outlet:

(i) Delivery of tires or inner tubes to
a common carrier (or, where the tires
or tubes are transported by the manu-
facturer, the placing of the tires or
tubes into the manufacturer’s over-the-
road vehicle) for shipment from the
plant in which the tires or tubes are
manufactured, or from a regional dis-
tribution center of tires and inner
tubes, to a retail outlet or to a location
in the immediate vicinity of a retail
outlet primarily for future delivery to
the retail outlet.
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(ii) Arrival of the tires or tubes at
the retail outlet, or, where shipment is
to a location in the immediate vicinity
of a retail outlet primarily for future
delivery to the retail outlet, the ar-
rival of the tires or tubes at such loca-
tion.

In its excise tax return for the first re-
turn period beginning after September
30, 1966, a manufacturer of tires or
inner tubes must elect to determine
the date of delivery to retail outlets in
accordance with one of the two subdivi-
sions of this paragraph (c)(1) and must
determine the dates of all deliveries
made to all retail outlets in accordance
with the subdivision which the manu-
facturer has elected to apply. The elec-
tion may be made in a statement at-
tached to the return for such period.
Having elected to treat one of the
events listed in subdivision (i) or (ii) of
this paragraph (c)(1) as constituting de-
livery to a retail outlet for purposes of
its return for the first return period
after September 30, 1966, the manufac-
turer may not use a different criterion
for a subsequent return period unless
permission of the district director is
obtained in advance.

(2) Deliveries made in the immediate vi-
cinity of a retail outlet primarily for fu-
ture delivery to the retail outlet. (i) For
purposes of this section, any delivery
which is made in the immediate vicin-
ity of a retail outlet primarily for fu-
ture delivery to the retail outlet is
deemed to be a delivery to the retail
outlet. For the purpose of the pre-
ceding sentence, a location is consid-
ered to be in the immediate vicinity of
a retail outlet if the distance between
the location and the retail outlet is
sufficiently small so that it is feasible
to transport tires and inner tubes be-
tween the location and the retail out-
let by means of dollies, fork 1lift trucks,
pushcarts, and similar vehicles of the
type normally used around the prem-
ises of factories and similar establish-
ments, as opposed to highway motor
vehicles. For the purpose of the pre-
ceding sentence, it is immaterial that a
public thoroughfare must be used in
order to transport tires or inner tubes
to a retail outlet from another loca-
tion. Tires and inner tubes delivered to
a location in the immediate vicinity of
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a retail outlet are considered to be de-
livered to the location ‘‘primarily for
future delivery’ to the retail outlet if
it is determined that a majority (by
number) of the tires and tubes removed
from the location are delivered to the
retail outlet. The determination de-
scribed in the preceding sentence is
made on the basis of the experience of
a representative period of at least 12
consecutive calendar months during
the 2-year period immediately pre-
ceding the first day included in the re-
turn period for which tax under section
4071(b) is reported. If a facility has not
been in existence during such a 12-
month period, the determination is
made on the basis of the available ex-
perience of the manufacturer. If it is
determined that the majority of all
tires and inner tubes removed from a
given location are delivered to a retail
outlet of the manufacturer in the im-
mediate vicinity of the location, tax is
imposed upon all tires and tubes deliv-
ered by the manufacturer to the loca-
tion, even though all or part of the
tires or tubes comprising a particular
shipment to the location may be in-
tended for further transportation to a
location other than the retail outlet. If
it is determined that a majority of all
tires and inner tubes removed from a
given location are not delivered to a
retail outlet of the manufacturer in the
immediate vicinity of the location, tax
is imposed upon the removal of a tire
or inner tube from the location to the
premises of the retail outlet. See also
paragraph (d)(2) of this section, relat-
ing to sales by the manufacturer at fa-
cilities other than retail outlets.

(ii) The provisions of this paragraph
(¢)(2) may be illustrated by the fol-
lowing examples.

Example. A manufacturer of tires and tubes
whose plant is located in City X operates two
facilities in City Y; Warehouse A and Store
Q. Store Q is a retail outlet within the mean-
ing of paragraph (b) of this section, and
Warehouse A is in the immediate vicinity of
Store Q. During the 12-month period ending
September 30, 1966, 60 percent of the tires and
inner tubes removed from Warehouse A were
delivered to Store Q. All tires or inner tubes
delivered by the manufacturer to Warehouse
A are subject to a tax under section 4071(b)
and this section (unless, before such deliv-
ery, tax was imposed on the same tires and
tubes).
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(3) Retail outlet maintained as adjunct
of production or distribution facility. If a
retail outlet is maintained as an ad-
junct to and in the immediate vicinity
of a facility which is not a retail outlet
(as, for example, a production plant or
a regional distribution center), deliv-
ery to the retail outlet is deemed to
occur at the earlier of:

(i) The date when a tire or inner tube
is removed from the general storage fa-
cilities in the facility which is not a re-
tail outlet for transfer to the premises
of the retail outlet, or

(ii) The date when a tire or inner
tube is designated to be sold by or at
the retail outlet.

(d) Special rules—(1) Retail outlets
which also sell at wholesale. Tax applies
to all shipments of tires and inner
tubes delivered to a retail outlet as de-
fined in paragraph (b)(2) of this section.
Thus, for the purposes of section 4071(b)
and this section, it is immaterial that
all or part of the tires or inner tubes of
a particular delivery to a retail outlet
are intended for sale at wholesale. See
also paragraph (d)(3) of this section.

(2) Sales by manufacturer at facilities
other than retail outlets. Sales by the
manufacturer of tires and inner tubes
at facilities other than retail outlets
are subject to tax under section 4071(a).

(3) Deliveries of tires or tubes on which
tax has been previously imposed. (i) Tax
is not imposed under section 4071(b)
and this section on any tire or inner
tube in respect of which there was pre-
viously imposed a tax under section
4071(a). Similarly, a tire or inner tube
is taxed only once under section 4071(b)
and this section.

(ii) The provisions of this paragraph
(A)(@B) may be illustrated by the fol-
lowing example:

Example. A manufacturer has two selling
facilities, Store No. 1 and Store No. 2. Only
retail sales are made at Store No. 2, which
obtains its merchandise from Store No. 1.
Assume that, although wholesaling and dis-
tribution activities are conducted at Store
No. 1, the sale of tires and tubes at retail is
conducted at Store No. 1 to the extent that
Store No. 1 is a retail outlet within the
meaning of paragraph (b) of this section,
with the result that tax is imposed on deliv-
eries by the manufacturer of tires and tubes
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to Store No. 1. Tax is not imposed on a deliv-
ery of tires or inner tubes from Store No. 1
to Store No. 2.

(Secs. 4071(b), 4071(c), 4073(c), and 7805, Inter-
nal Revenue Code of 1954. (80 Stat. 331, 26
U.S.C. 4071(b); 68A Stat. 482, 26 U.S.C. 4071(c);
70 Stat. 389, 26 U.S.C. 4073(c); 68A Stat. 917, 26
U.S.C. 7805))

[T.D. 7809, 47 FR 6005, Feb. 10, 1982]

§48.4071-4 Original equipment tires
on imported articles.

The tax imposed by section 4071(a)
applies with respect to tires and inner
tubes (other than bicycle tires and
inner tubes) that are original equip-
ment for an imported article upon
which no tax is imposed under section
4061 if the article is sold on or after De-
cember 11, 1971. In such a case, the im-
porter of the article is treated as the
manufacturer and vendor of the tires
and inner tubes with which the article
is equipped. However, the tax imposed
by section 4071(a) is not imposed with
respect to tires and inner tubes if the
imported article is an automobile bus
chassis or an automobile bus body.
Solely for purposes of this section, the
provisions of section 4218 (relating to
use by a manufacturer or importer con-
sidered a sale) do not apply in cases
where an individual imports an article
having original equipment tires and
tubes and on which article no tax is
imposed under section 4061 if the arti-
cle is imported solely for the individ-
ual’s personal use and is so used.

(Secs. 4071(b), 4071(c), 4073(c), and 7805, Inter-
nal Revenue Code of 1954. (80 Stat. 331, 26
U.S.C. 4071(b); 68A Stat. 482, 26 U.S.C. 4071(c);
70 Stat. 389, 26 U.S.C. 4073(c); 68A Stat. 917, 26
U.S.C. 7805))

[T.D. 7809, 47 FR 6006, Feb. 10, 1982]

§48.4072-1 Definitions.

For purposes of the regulations in
this part, unless otherwise expressly
indicated:

(a) Rubber. The term ‘‘rubber’ in-
cludes synthetic and substitute rubber.

(b) Tread rubber. The term ‘‘tread
rubber’” means any material (1) which
is commonly or commercially known
as tread rubber or camelback, or (2)
which is a substitute for any material
commonly or commercially known as
tread rubber or camelback and is of a
type used in recapping or retreading
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tires. The term includes, for example,
strips of material, wholly or partially
of rubber, natural or synthetic, in-
tended to be wvulcanized or otherwise
affixed to a tire casing to form the out-
side perimeter of the tire, smooth or
treaded. It also includes treading mate-
rial produced by reprocessing scrap,
salvage, or junk rubber and a contin-
uous rubber ribbon produced through
an extrusion process for direct applica-
tion in recapping or retreading a tire
casing. The term does not include rub-
ber in various forms such as strip, slab,
pellet, etc. which is used as raw mate-
rial for the extrusion process. Tread
rubber loses its identity as such when
it has been used in the recapping or re-
treading of a tire of a type used on a
highway vehicle (without regard to the
actual use ultimately made of the tire)
or has deteriorated in quality to the
point where it is no longer suitable for
use in recapping or retreading of a tire.
(In the case of such deterioration, see
section 6416(b)(2) and §48.6416(b)-2 to se-
cure a refund or credit of the tax paid.)

(c) Tires of the type used on highway
vehicles. (1) The term ‘‘tires of the type
used on highway vehicles”, for pur-
poses of §§48.4071-1 through 48.4073-3
means tires of the type used on:

(i) Motor vehicles that are highway
vehicles (within the meaning of
§48.4061(a)-1(d)), or

(ii) Vehicles of the type used in con-

nection with motor vehicles that are
highway vehicles (within the meaning
of §48.4061(a)-1(d)).
The term ‘‘tires of the type used on
highway vehicles’ does not include bi-
cycle tires. Bicycle tires, however, are
included in the term ‘‘other tires’’ as
used in section 4071(a)(2).

(2) For purposes of paragraph (c)(1)(1)
of this section, tires of the type used
on motor vehicles that are highway ve-
hicles include tires used on motor
trucks, buses, passenger automobiles,
motor homes, highway tractors, trolley
buses or coaches, and motorcycles.

(3) For purposes of paragraph
(c)(1)(ii) of this section, tires of the
type used on vehicles of the type used
in connection with motor vehicles that
are highway vehicles include tires used
on truck or bus trailers, truck
semitrailers, mobile homes, house-
trailers, or utility trailers.
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(d) Inner tubes. The term ‘‘inner
tubes’” includes air containers of all
types made wholly or in part of rubber
and designed and manufactured for use
in pneumatic tires.

(e) Tires. The term ‘‘tires’ includes
rubber casings, hoops, and strips or
bands of all kinds designed and shaped
or built to form the tread of or to fit a
vehicle wheel. Tires of either the pneu-
matic or solid type which fit or form
the tread for wheels of any article
which is capable of use as a means of
transporting a person or burden are
taxable as tires. Examples of articles
which may be equipped with taxable
tires are motor scooters, minibikes, in-
dustrial trucks, farm tractors, wheel-
barrows, and similar articles. See sec-
tion 4073(a) and §48.4073-1 with respect
to the exemption of tires of certain
sizes, and section 4073(b) and §48.4073-2
with respect to the exemption for tires
with internal wire fastening.

(f) Laminated tires. For purposes of
the tax imposed by section 4071, the
term ‘‘laminated tires’’ means tires (1)
which are not ‘“‘tires of the type used
on highway vehicles’ within the mean-
ing of paragraph (c) of this section, and
(2) which consist wholly of scrap rubber
from used tire casings with an internal
metal fastening agent.

(8) Manufacturer. The term ‘‘manu-
facturer” means manufacturer, pro-
ducer, or importer. A person who con-
verts, by any process, a new tire tax-
able under section 4071 at one rate of
tax into a tire taxable under section
4071 at a different rate (as for example,
an off highway-type tire converted into
a highway-type tire) is considered to be
a manufacturer of the converted tire. If
a conversion results in a reduced rate
of tax for the converted tire, see sec-
tion 6416(b)(2) and §48.6416(b)-2 to se-
cure a credit or refund of part of the
tax paid. The term ‘‘manufactured’ in-
cludes ‘“‘produced” and ‘‘imported”’.

(h) Cross references. For other defini-
tions, see §48.0-2.

(Secs. 4071(b), 4071(c), 4073(c), and 7805, Inter-
nal Revenue Code of 1954. (80 Stat. 331, 26
U.S.C. 4071(b); 68A Stat. 482, 26 U.S.C. 4071(c);
70 Stat. 389, 26 U.S.C. 4073(c); 68A Stat. 917, 26
U.S.C. 7805))

[T.D. 7809, 47 FR 6007, Feb. 10, 1982]
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§48.4073 [Reserved]

§48.4073-1 Exemption of tires of cer-
tain sizes.

The tax does not apply to sales of
tires of all-rubber construction (wheth-
er hollow center or solid) if they have
no fabric or metal reinforcement and
do not exceed either of these measure-
ments: (a) 20 inches in diameter meas-
ured to the outside circumferences, and
(b) 1%4 inches in cross-section. The ex-
emption provided by section 4073(a) is
to be determined solely on the meas-
urements of the tire and not on the
purpose for which it is designed or
used.

(Secs. 4071(b), 4071(c), 4073(c), and 7805, Inter-
nal Revenue Code of 1954. (80 Stat. 331, 26
U.S.C. 4071(b); 68A Stat. 482, 26 U.S.C. 4071(c);
70 Stat. 389, 26 U.S.C. 4073(c); 68A Stat. 917, 26
U.S.C. 7805))

[T.D. 7809, 47 FR 6007, Feb. 10, 1982]

§48.4073-2 Exemption of tires with in-
ternal wire fastening.

The tax does not apply to sales of
tires of any size or dimension manufac-
tured from extruded tiring that is fas-
tened or held together by means of in-
ternal wire or other metallic material.

(Secs. 4071(b), 4071(c), 4073(c), and 7805, Inter-
nal Revenue Code of 1954. (80 Stat. 331, 26
U.S.C. 4071(b); 68A Stat. 482, 26 U.S.C. 4071(c);
70 Stat. 389, 26 U.S.C. 4073(c); 68A Stat. 917, 26
U.S.C. 78056))

[T.D. 7809, 47 FR 6007, Feb. 10, 1982]

§48.4073-3 Exemption of tread rubber
used for recapping nonhighway
tires.

(a) Sold direct by manufacturer for non-
taxable use. The tax does not apply to
the sale of tread rubber by the manu-
facturer to any person for use by that
person otherwise than in the recapping
or retreading of tires of the type used
on highway vehicles. In determining
whether tread rubber is sold for a tax-
able or nontaxable use, the type of ve-
hicle on which the recapped or
retreaded tire is to be used, or the ac-
tual or intended use of the recapped or
retreaded tire, is immaterial. The con-
trolling factor is whether the tire re-
sulting from the recapping or retread-
ing is of a type that is used otherwise
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than on a highway vehicle. For defini-
tion of ‘‘tires of the type used on high-
way vehicles’, see paragraph (c) of
§48.4072-1.

(b) Sales for resale for montaxable use.
No sale of tread rubber may be made
tax free for resale even though it is
known at the time of the sale that the
tread rubber will be resold for use oth-
erwise than in the recapping or re-
treading of tires of the type used on
highway vehicles. However, where the
tread rubber is resold for such use, the
manufacturer who paid the tax on a
sale of the tread rubber may secure a
refund or credit in accordance with the
provisions of section 6416(b)(2) and
§48.6416(b)-2.

(c) Evidence required to establish ex-
emption. (1) To establish the right to
sell tread rubber tax free under section
4073(c), the manufacturer must obtain
from the purchaser and retain in its
possession a properly executed exemp-
tion certificate.

(2) Where only occasional sales of
tread rubber for exempt use are made
to a purchaser, a separate exemption
certificate should be furnished for each
order. However, where sales are regu-
larly and frequently made to a pur-
chaser for exempt use, a certificate
covering all purchases during the pe-
riod not to exceed 12 calendar quarters
is acceptable. The certificates and
proper records of invoices, orders, etc.,
relative to tax-free sales must be kept
for inspection by the district director
as provided in section 6001 and the reg-
ulations in subpart Q.

(d) Acceptable form of exemption certifi-
cate. The following form of exemption
certificate is acceptable for the pur-
poses of this section and must be ad-
hered to in substance:

EXEMPTION CERTIFICATE

(For use by persons who purchase tread
rubber from the manufacturer, producer, or
importer thereof for use otherwise than in
recapping or retreading tires of the type used
on highway vehicles (section 4073(c) of the
Internal Revenue Code).)

(Date) , 19

I, the undersigned, certify that I am the
purchaser, or the (Title) of (Name of
purchaser if other than the undersigned)

who is the purchaser of: =~ The
tread rubber specified in the accompanying
order or contract, or All tread rubber
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specified in contracts or orders entered into
or placed with (Name of seller) for the
period commencing and ending
(period not to exceed 12 calendar quarters),
and that such tread rubber will not be used
in the recapping or retreading of tires of the
type used on highway vehicles, but will be
used for the following purposes:

The undersigned understands that if the
tread rubber is used for the recapping or re-
treading of tires of the type used on highway
vehicles, or is sold or otherwise disposed of,
such fact must be promptly reported to the
manufacturer. The undersigned also under-
stands that the fraudulent use of this certifi-
cate for the purpose of securing this exemp-
tion will subject the undersigned or any
other party making such fraudulent use to a
fine of not more than $10,000, or to imprison-
ment for not more than 5 years, or both, to-
gether with costs of prosecution. The pur-
chaser also understands that the purchaser
must be prepared to establish by satisfactory
evidence the purpose for which the tread rub-
ber was used.

(Signature)

(Address)

(e) Exemption certificate not obtained
prior to filing of manufacturer’s excise tax
return. If the sale is otherwise exempt
but the exemption certificate is not ob-
tained prior to the time the manufac-
turer files a return covering taxes due
for the period during which the sale
was made, the manufacturer must in-
clude the tax on the sale in its return
for that period. However, if the certifi-
cate is later obtained, a claim for re-
fund of the tax paid on the sale may be
filed, or a credit for the amount may be
taken upon a subsequent return, as
provided by section 6416(b)(2) and
§48.6416(b)-2.

(Secs. 4071(b), 4071(c), 4073(c), and 7805, Inter-
nal Revenue Code of 1954. (80 Stat. 331, 26
U.S.C. 4071(b); 68A Stat. 482, 26 U.S.C. 4071(c);
70 Stat. 389, 26 U.S.C. 4073(c); 68A Stat. 917, 26
U.S.C. 7805))

[T.D. 7809, 47 FR 6007, Feb. 10, 1982]

§48.4073-4 Other tax-free sales.

(a) Cross references. For provisions re-
lating to tax-free sales of articles re-
ferred to in section 4071, see:

(1) Section 4221, relating to certain
tax-free sales, and the regulations
thereunder in subpart H;
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(2) Section 4222, relating to registra-
tion, and the regulations thereunder in
subpart H;

(3) Section 4223, relating to special
rules pertaining to further manufac-
ture, and the regulations thereunder in
subpart H; and

(4) 28 FR 348, January 12, 1963, relat-
ing to the authorization of an exemp-
tion from the tax imposed by section
4071 by the Secretary of the Treasury
under section 4293 for sales of certain
tires and inner tubes sold to the Amer-
ican Red Cross on or after March 1,
1963.

(Secs. 4071(b), 4071(c), 4073(c), and 7805, Inter-
nal Revenue Code of 1954; 80 Stat. 331, 26
U.S.C. 4071(b); 68A Stat. 482, 26 U.S.C. 4071(c);
70 Stat. 389, 26 U.S.C. 4073(c); 68A Stat. 917, 26
U.S.C. 7805)

[T.D. 7809, 47 FR 6008, Feb. 10, 1982]

TAXABLE FUEL

SOURCE: T.D. 8421, 57 FR 32424, July 22, 1992,
unless otherwise noted.

§48.4081-1 Taxable fuel; definitions.

(a) Owverview. This section provides
definitions for purposes of the tax on
taxable fuel imposed by section 4081.

(b) Definitions.

Approved terminal or refinery means a
terminal or refinery that is operated,
respectively, by a taxable fuel reg-
istrant that is a terminal operator, or
by a taxable fuel registrant that is a
refiner.

Aviation gasoline means all special
grades of gasoline that are suitable for
use in aviation reciprocating engines
and covered by ASTM specification D
910 or military specification MIL-G-
5572. For availability of ASTM and
military specifications, see paragraph
(d) of this section.

Blender means any person that pro-
duces blended taxable fuel.

Bulk transfer means any transfer of
taxable fuel by pipeline or vessel.

Bulk transfer/terminal system means
the taxable fuel distribution system
consisting of refineries, pipelines, ves-
sels, and terminals. Thus, taxable fuel
in a refinery, pipeline, vessel, or ter-
minal is in the bulk transfer/terminal
system. Taxable fuel in the fuel supply
tank of any engine, or in any tank car,
rail car, trailer, truck, or other equip-
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ment suitable for ground transpor-
tation is not in the bulk transfer/ter-
minal system.

Bus means automobile bus.

Diesel-powered bus means any bus
that is propelled by a diesel-powered
engine.

Diesel-powered highway vehicle means
a highway vehicle, as defined in
§48.4061(a)-1(d), that is propelled by a
diesel-powered engine.

Diesel-powered train means any diesel-
powered equipment or machinery that
rides on rails. Thus, for example, the
term includes a locomotive, work
train, switching engine, and track
maintenance machine.

Enterer generally means the importer
of record (under customs law) with re-
spect to the taxable fuel, except that—

(1) If the importer of record is a cus-
toms broker engaged by the owner of
the taxable fuel, the person for whom
the broker is acting is the enterer; and

(2) If there is no importer of record
for taxable fuel entered into the United
States, the owner of the taxable fuel at
the time it is brought into the United
States is the enterer.

Entry of taxable fuel into the United
States occurs when—

(1) The taxable fuel is brought into
the United States and applicable cus-
toms law requires that the taxable fuel
be entered into the United States for
consumption, use, or warehousing; or

(2) The taxable fuel is brought into
the United States from Puerto Rico
and applicable customs law would re-
quire that the taxable fuel be entered
into the United States for consump-
tion, use, or warehousing if the taxable
fuel were brought into the United
States from somewhere other than
Puerto Rico.

Excluded
that—

(1) Contains less than four percent
normal paraffins; or

(2) Has a—

(i) Distillation range of 125 °F. or
less;

(ii) Sulfur content of 10 ppm or less;
and

(iii) Minimum color of + 27 Saybolt.

Finished gasoline means all products
(including gasohol (as defined in
§48.4081-6(b)(2))) that are commonly or

liquid means any liquid
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commercially known or sold as gaso-
line and are suitable for use as a motor
fuel, other than products that have an
ASTM octane number of less than 75 as
determined by the motor method.

Gasoline means finished gasoline and
gasoline blendstocks.

Industrial user means any person that
receives gasoline blendstocks by bulk
transfer for its own use in the manu-
facture of any product other than fin-
ished gasoline.

Kerosene means any liquid that meets
the specifications for kerosene or
would meet those specifications but for
the presence in the liquid of a dye of
the type described in §48.4082-1(b). A
liquid meets the specifications for ker-
osene if it is one of the two grades of
kerosene (No. 1-K and No. 2-K) covered
by ASTM specification D 3699, or ker-
osene-type jet fuel covered by ASTM
specification D 1655 or military speci-
fication MIL-DTL-5624T (Grade JP-5)
or MIL-DTL-83133E (Grade JP-8). For
availability of ASTM and military
specifications, see paragraph (d) of this
section. However, the term does not in-
clude excluded liquid.

Position holder means, with respect to
taxable fuel in a terminal, the person
that holds the inventory position in
the taxable fuel, as reflected on the
records of the terminal operator. A per-
son holds the inventory position in tax-
able fuel when that person has a con-
tractual agreement with the terminal
operator for the use of storage facili-
ties and terminaling services at a ter-
minal with respect to the taxable fuel.
The term also includes a terminal oper-
ator that owns taxable fuel in its ter-
minal.

Rack means a mechanism capable of
delivering taxable fuel into a means of
transport other than a pipeline or ves-
sel.

Refiner means any person that owns,
operates, or otherwise controls a refin-
ery.

Refinery means a facility used to
produce taxable fuel and from which
taxable fuel may be removed by pipe-
line, by vessel, or at a rack. However,
the term does not include a facility
where only blended fuel or gasohol (as
defined in §48.4081-6(b)(2)), and no other
type of taxable fuel, is produced. For
this purpose blended fuel is any mix-
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ture that, if produced outside the bulk
transfer/terminal system, would be
blended taxable fuel.

Removal means any physical transfer
of taxable fuel, and any use of taxable
fuel other than as a material in the
production of taxable fuel or special
fuels. However, taxable fuel is not re-
moved when it evaporates or is other-
wise lost or destroyed.

Sale means—

(1) The transfer of title to, or sub-
stantial incidents of ownership in, tax-
able fuel (other than taxable fuel in a
terminal) to the buyer for a consider-
ation, which may consist of money,
services, or other property; or

(2) The transfer of the inventory posi-
tion in the taxable fuel in a terminal if
the transferee becomes the position
holder with respect to the taxable fuel.

State includes any State, any polit-
ical subdivision of a State, the District
of Columbia, the American Red Cross,
and, to the extent provided by section
7871, any Indian tribal government.

Tazxable fuel means gasoline, diesel
fuel, and kerosene.

Tazxable fuel registrant means an
enterer, industrial user, refiner, ter-
minal operator, or throughputter that
is registered as such under section 4101.

Terminal means a taxable fuel storage
and distribution facility that is sup-
plied by pipeline or vessel and from
which taxable fuel may be removed at
a rack. However, the term does not in-
clude any facility at which gasoline
blendstocks are used in the manufac-
ture of products other than finished
gasoline and from which no gasoline is
removed. Also, effective January 2,
1998, the term does not include any fa-
cility where finished gasoline, undyed
diesel fuel, or undyed kerosene is
stored if the facility is operated by a
taxable fuel registrant and all such
taxable fuel stored at the facility has
been previously taxed under section
4081 upon removal from a refinery or
terminal.

Terminal operator means any person
that owns, operates, or otherwise con-
trols a terminal.

Throughputter
that—

(1) Owns taxable fuel within the bulk
transfer/terminal system (other than in
a terminal); or

means any person
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(2) Is a position holder.

Vessel means a waterborne taxable
fuel transporting vessel.

(c) Blended taxable fuel, diesel fuel,
and gasoline blendstocks; definitions—(1)
Blended taxable fuel—(i) In general. Ex-
cept as provided in paragraphs (¢)(1)(ii)
and (c)(1)(iii) of this section, blended
taxable fuel means any taxable fuel that
is produced outside the bulk transfer/
terminal system by mixing—

(A) Taxable fuel with respect to
which tax has been imposed under sec-
tion 4041(a)(1) or 4081(a) (other than
taxable fuel for which a credit or pay-
ment has been allowed); and

(B) Any other liquid on which tax has
not been imposed under section 4081.

(ii) Exclusion; minor blending. A mix-
ture described in paragraph (c)(1)(i) of
this section is not blended taxable fuel
if, during the calendar quarter in which
the blender removes or sells the mix-
ture, all such mixtures removed or sold
by the blender contain, in the aggre-
gate, less than 400 gallons of liquid de-
scribed in paragraph (c)(1)(i)(B) of this
section.

(iii) Exclusion; gasohol. Blended tax-
able fuel does not include any gasohol
(as defined in §48.4081-6(b)(2)) if, dis-
regarding the alcohol, the gasohol is
not blended taxable fuel and contains,
in addition to permitted amounts of
liquids described in paragraph
(¢)(1)()(B) of this section, only gasoline
with respect to which—

(A) Tax was imposed under section
4081(a) at a rate described in §48.4081-
6(e) (relating to the gasohol production
tax rate and the gasohol tax rate); or

(B) A valid claim is made under sec-
tion 6427(f).

(2) Diesel fuel—(i) In general. Except
as provided in paragraph (c)(2)(ii) of
this section, diesel fuel means any lig-
uid that, without further processing or
blending, is suitable for use as a fuel in
a diesel-powered highway vehicle or
diesel-powered train. A liquid is suit-
able for this use if the liquid has prac-
tical and commercial fitness for use in
the propulsion engine of a diesel-pow-
ered highway vehicle or diesel-powered
train. A liquid may possess this prac-
tical and commercial fitness even
though the specified use is not the liq-
uid’s predominant use. However, a liqg-
uid does not possess this practical and
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commercial fitness solely by reason of
its possible or rare use as a fuel in the
propulsion engine of a diesel-powered
highway vehicle or diesel-powered
train.

(ii) Ezclusion. Diesel fuel does not in-
clude gasoline, kerosene, excluded lig-
uid, No. 5 and No. 6 fuel oils covered by
ASTM specification D 396, or F-76 (Fuel
Naval Distillate) covered by military
specification MIL-F-16884. For avail-
ability of ASTM and military specifica-
tions, see paragraph (d) of this section.

(3) Gasoline blendstocks—(i) In general.
Except as provided in paragraph
(c)(3)(i) of this section, gasoline
blendstocks means—

(A) Alkylate;

(B) Butane;

(C) Butene;

(D) Catalytically cracked gasoline;

(E) Coker gasoline;

(F) Ethyl tertiary butyl
(ETBE);

(G) Hexane;

(H) Hydrocrackate;

(I) Isomerate;

(J) Methyl
(MTBE);

(K) Mixed xylene (not including any
separated isomer of xylene);

(L) Natural gasoline;

(M) Pentane;

(N) Pentane mixture;

(O) Polymer gasoline;

(P) Raffinate;

(Q) Reformate;

(R) Straight-run gasoline;

(S) Straight-run naphtha;

(T) Tertiary amyl methyl
(TAME);

(U) Tertiary butyl alcohol (gasoline
grade) (TBA);

(V) Thermally cracked gasoline;

(W) Toluene; and

(X) Transmix containing gasoline.

(ii) Ezclusion. Gasoline blendstocks
does not include any product that can-
not, without further processing, be
used in the production of finished gaso-
line. For example, a mixed hydro-
carbon stream that is produced in a
natural gas processing plant is not a
gasoline blendstock if the stream can-
not be used to produce finished gaso-
line without further processing.

(d) ASTM and military specifications.
ASTM specifications may be obtained
from the American Society for Testing

ether

tertiary butyl ether

ether
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and Materials, 100 Barr Harbor Drive,
West Conshohocken, PA 19428. Military
specifications may be obtained from
the Standardization Document Order
Desk, Building 4, Section D, 700 Rob-
bins Avenue, Philadelphia, PA 19111.

(e) Other definitions. For other defini-
tions relating to taxable fuel, see
§§48.4081-6(b), 48.4082-5(b), 48.4082-6(b),
48.4082-7(b), 48.4101-1(b), 48.6427-9(b),
48.6427-10(b), and 48.6427-11(b).

(f) Effective date. (1) Except as pro-
vided in paragraph (f)(2) of this section,
this section is applicable after Decem-
ber 31, 1993.

(2) In paragraph (b) of this section
the definition of aviation gasoline and
the third sentence in the definition of
terminal are applicable after January 1,
1998, the definition of kerosene, excluded
liquid, and taxable fuel are applicable
after June 30, 1998, and the definition of
enterer is applicable to entries of tax-
able fuel after September 27, 2004. Para-
graph (c)(2) of this section is applicable
after December 31, 1997.

[T.D. 8659, 61 FR 10453, Mar. 14, 1996, as
amended by T.D. 8748, 63 FR 25, Jan. 2, 1998;
T.D. 8879, 656 FR 17155, Mar. 31, 2000; T.D. 9051,
68 FR 15940, Apr. 2, 2003; T.D. 9145, 69 FR
45588, July 30, 2004; T.D. 9346, 72 FR 41223,
July 27, 2007]

§48.4081-2 Taxable fuel; tax on re-
moval at a terminal rack.

(a) Owvwerview. This section provides
the general rule that all removals of
taxable fuel at a terminal rack are sub-
ject to tax and the position holder with
respect to the fuel is liable for the tax.

(b) Imposition of tax. Tax is imposed
on the removal of taxable fuel from a
terminal if the taxable fuel is removed
at the rack.

(c) Liability for tax—(1) In general. The
position holder with respect to the tax-
able fuel is liable for the tax imposed
under paragraph (b) of this section.

(2) Joint and several liability of terminal
operator; unregistered position holder—(i)
In general. The terminal operator is
jointly and severally liable for the tax
imposed under paragraph (b) of this
section if—

(A) The position holder with respect
to the taxable fuel is a person other
than the terminal operator and is not a
taxable fuel registrant; and
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(B) The terminal operator has not
met the conditions of paragraph
(c)(2)(ii) of this section.

(ii) Conditions for avoidance of liabil-
ity. A terminal operator is not liable
for tax under this paragraph (c)(2) if, at
the time of the removal, the terminal
operator—

(A) Is a taxable fuel registrant;

(B) Has an unexpired notification cer-
tificate (as described in §48.4081-5) from
the position holder; and

(C) Has no reason to believe that any
information in the notification certifi-
cate is false.

(3) Joint and several liability of terminal
operator; incorrect information provided.
The terminal operator is jointly and
severally liable for the tax imposed
under paragraph (b) of this section if,
in connection with the removal of die-
sel fuel or kerosene that is not dyed
and marked in accordance with
§48.4082-1, the terminal operator pro-
vides any person (including the posi-
tion holder with respect to the fuel)
with any bill of lading, shipping paper,
record, or similar document indicating
that the diesel fuel or kerosene is dyed
and marked in accordance with
§48.4082-1.

(4) Example. The following example il-
lustrates this paragraph (c¢) and
§48.4082-1:

Example. (i) TO is a terminal operator and
PH is the position holder with respect to,
and owner of, 8,000 gallons of diesel fuel
stored in TO’s terminal. TO and PH are tax-
able fuel registrants. When the fuel is re-
moved from the terminal at the rack, the
fuel is not dyed and marked in accordance
with §48.4082-1, and TO does not provide any
person with any paperwork indicating that
the fuel is dyed and marked. After the re-
moval from the terminal, PH sells the fuel to
individuals for use as heating oil, a non-
taxable use.

(ii) Because PH is the position holder of
the fuel at the time of the removal from the
terminal, PH is liable for the tax imposed by
section 4081. The removal is subject to tax
because the fuel is not dyed and marked in
accordance with §48.4082-1, and later use of
the fuel in a nontaxable use does not make
the removal from the terminal exempt from
tax.

(iii) Because PH is a taxable fuel registrant
and TO did not provide any person with any
paperwork indicating that the fuel is dyed
and marked, TO is not jointly and severally
liable for tax under paragraph (c) (2) or (3) of
this section.
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(d) Rate of tax. For the rate of tax
generally, see section 4081(a). For the
rate of tax on gasohol and on gasoline
removed for gasohol production, see
§48.4081-6.

(e) Exemptions. For exemptions from
the tax imposed under this section, see
§§48.4081-4 (relating to gasoline
blendstocks), 48.4082-1 (relating to dyed
diesel fuel and dyed kerosene), 48.4082—
5 (relating to diesel fuel and kerosene
used in Alaska), 48.4082-6 (relating to
aviation-grade kerosene), and 48.4082-7
(relating to kerosene used for a feed-
stock purpose).

(f) Effective date. This section is ap-
plicable after December 31, 1993.

[T.D. 8659, 61 FR 10455, Mar. 14, 1996, as
amended by T.D. 8879, 66 FR 17156, Mar. 31,
2000]

§48.4081-3 Taxable fuel; taxable
events other than removal at the
terminal rack.

(a) Overview. Although tax is imposed
when taxable fuel is removed from the
terminal at the rack, tax also is im-
posed in certain other situations de-
scribed in this section.

(b) Tax on removal from a refinery—((1)
Imposition of tax. Tax is imposed on the
following removals from a refinery:

(i) A removal of taxable fuel by bulk
transfer if the refiner or the owner of
the taxable fuel immediately before
the removal is not a taxable fuel reg-
istrant.

(ii) A removal of taxable fuel at the
rack.

(iii) After September 30, 1995, a re-
moval of a batch of gasohol from an ap-
proved refinery by bulk transfer if the
refiner treats itself with respect to the
removal as a person that is not reg-
istered under section 4101. See §48.4101-
1(a). For the rule providing that no de-
posit is required in the case of the tax
imposed under this paragraph
(b)(1)(iii), see §40.6302(c)-1(f)(4) of this
chapter. For the rule allowing inspec-
tions of facilities where gasohol is pro-
duced, see section 4083.

(2) Exception for certain refineries. The
tax imposed under paragraph (b)(1)(ii)
of this section does not apply to a re-
moval of taxable fuel if—

(i) The taxable fuel is removed from
an approved refinery that is not served
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by pipeline (other than a pipeline for
the receipt of crude oil) or vessel;

(ii) The taxable fuel is received at a
facility that is operated by a taxable
fuel registrant and is located within
the bulk transfer/terminal system;

(iii) The removal from the refinery is
by—

(A) Rail car; or

(B) In the case of diesel fuel, a trailer
or semi-trailer that is used exclusively
for the transport service described in
paragraphs (b)(2)(i) and (b)(2)(ii) of this
section;

(iv) In the case of taxable fuel re-
moved by rail car, the facility at which
the fuel is received is operated by the
same person that operates the refinery
from which the fuel was removed; and

(v) In the case of diesel fuel removed
by a trailer or semi-trailer, the facility
at which the fuel is received is less
than 20 miles from the refinery from
which the diesel fuel was removed.

(3) Liability for tax. The refiner is lia-
ble for the tax imposed under para-
graph (b)(1) of this section.

(¢) Tax on entry into the United
States—(1) Imposition of tax. Tax is im-
posed on the entry of taxable fuel into
the United States if—

(i) The entry is by bulk transfer and
the enterer is not a taxable fuel reg-
istrant; or

(ii) The entry is not by bulk transfer.

(2) Liability for tax—@1) In general. The
enterer is liable for the tax imposed
under paragraph (c)(1) of this section.

(ii) Joint and several liability of the im-
porter of record. The importer of record
with respect to the taxable fuel is
jointly and severally liable with the
enterer for the tax imposed under para-
graph (c)(1) of this section if—

(A) The importer of record is not the
enterer of the taxable fuel; and

(B) The enterer is not a taxable fuel
registrant.

(iii) Conditions for avoidance of liabil-
ity. The importer of record is not liable
for the tax under paragraph (c)(2)(ii) of
this section if, at the time of the entry,
the importer of record—

(A) Has an unexpired notification
certificate (as described in §48.4081-5)
from the enterer; and

(B) Has no reason to believe that any
information in the notification certifi-
cate is false.
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(iv) Customs bond. The Customs bond
posted with respect to the importation
of the fuel will not be charged for the
tax imposed on the entry of the fuel if
the enterer is a taxable fuel registrant.
A Customs bond will not be charged for
the tax imposed on the entry of the
fuel covered by the bond, if at the time
of entry, the surety—

(A) Has an unexpired notification
certificate (as described in §48.4081-5)
from the enterer; and

(B) Has no reason to believe that any
information in the notification certifi-
cate is false.

(d) Tax on bulk transfers from a ter-
minal by an unregistered position hold-
er—(1) Imposition of tax. Tax is imposed
on the removal by bulk transfer of tax-
able fuel from a terminal if the posi-
tion holder with respect to the taxable
fuel is not a taxable fuel registrant.

(2) Liability for tar—(i) In general. The
position holder with respect to the tax-
able fuel is liable for the tax imposed
under paragraph (d)(1) of this section.

(ii) Joint and several liability of ter-
minal operator. The terminal operator is
jointly and severally liable for the tax
imposed under paragraph (d)(1) of this
section if—

(A) The position holder with respect
to the taxable fuel is a person other
than the terminal operator; and

(B) The terminal operator has not
met the conditions of paragraph
(d)(2)(iii) of this section.

(iii) Conditions for avoidance of liabil-
ity. A terminal operator is not liable
for tax under this paragraph (d)(2) if, at
the time of the bulk transfer, the ter-
minal operator—

(A) Is a taxable fuel registrant;

(B) Has an unexpired notification cer-
tificate (described in §48.4081-5) from
the position holder; and

(C) Has no reason to believe that any
information in the notification certifi-
cate is false.

(e) Tax on bulk transfers not received at
an approved terminal or refinery—(1) Im-
position of tax. Tax on taxable fuel is
imposed if—

(i) Taxable fuel is removed by bulk
transfer from a refinery or terminal, or
entered by bulk transfer into the
United States;
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(ii) No tax was imposed on such re-
moval or entry under paragraph (b),
(c), or (d) of this section; and

(iii) Upon removal from the pipeline
or vessel, the taxable fuel is not re-
ceived at an approved terminal or re-
finery (or at another pipeline or ves-
sel).

(2) Liability for tax—@1) In general. The
owner of the taxable fuel when it is re-
moved from the pipeline or vessel is
liable for the tax imposed under para-
graph (e)(1) of this section if the owner
has not met the conditions of para-
graph (e)(2)(ii) of this section.

(ii) Conditions for avoidance of liabil-
ity. An owner of taxable fuel is not lia-
ble for tax under paragraph (e)(2)(i) of
this section if, at the time the taxable
fuel is removed from the pipeline or
vessel, the owner of the taxable fuel—

(A) Is a taxable fuel registrant;

(B) Has an unexpired notification cer-
tificate (described in §48.4081-5) from
the operator of the terminal or refinery
where the taxable fuel is received; and

(C) Has no reason to believe that any
information in the notification certifi-
cate is false.

(iii) Liability of the operator of the fa-
cility where the taxable fuel is received.
The operator of the facility where the
taxable fuel is received is liable for the
tax imposed under paragraph (e)(1) of
this section if the owner of the taxable
fuel has met the conditions of para-
graph (e)(2)(ii) of this section and is
jointly and severally liable for the tax
if the owner has not met such condi-
tions.

(f) Tax on sales within the bulk trans-
fer/terminal system—(1) Imposition of tax.
Tax is imposed on the sale of taxable
fuel located within the bulk transfer/
terminal system if the sale is to a per-
son that is not a taxable fuel registrant
and tax has not been imposed on such
taxable fuel under §48.4081-2, or para-
graph (b), (c), (d), or (e) of this section.

(2) Exception for certain sales of tarable
fuel for export. The tax imposed under
paragraph (f)(1) of this section does not
apply to a sale of taxable fuel if—

(i) The buyer’s principal place of
business is not within the TUnited
States;

(ii) The sale of the fuel occurs as the
fuel is delivered into a transport vessel;
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(iii) The vessel has a capacity of at
least 20,000 barrels of fuel;

(iv) The seller is a taxable fuel reg-
istrant and the exporter of record of
the fuel; and

(v) The fuel was exported in due
course.

(3) Liability for tax—(i) In general. The
seller of the taxable fuel is liable for
the tax imposed under paragraph (f)(1)
of this section if the seller has not met
the conditions of paragraph (f)(3)(ii) of
this section.

(ii) Conditions for avoidance of liabil-
ity. A seller is not liable for tax under
paragraph (f)(3)(i) of this section if, at
the time of the sale, the seller—

(A) Is a taxable fuel registrant;

(B) Has an unexpired notification cer-
tificate (described in §48.4081-5) from
the buyer; and

(C) Has no reason to believe that any
information in the certificate is false.

(iii) Liability of the buyer. The buyer
of the taxable fuel is liable for the tax
imposed under paragraph (f)(1) of this
section if the seller of the taxable fuel
has met the conditions of paragraph
(f)(3)(ii) of this section and is jointly
and severally liable for the tax if the
seller has not met such conditions.

(4) Example. The following example il-
lustrates this paragraph (f) and the def-
inition of the term sale in §48.4081-1:

Example. PH owns one million gallons of
untaxed gasoline that is stored in TO’s ter-
minal. PH also is the position holder with re-
spect to the gasoline. While the gasoline re-
mains stored in the terminal, PH transfers
title to 200,000 gallons of the gasoline to A, a
person that is not a taxable fuel registrant.
PH continues to hold the inventory position
on TO’s records with respect to the one mil-
lion gallons. Because PH continues as the po-
sition holder with respect to the gasoline,
the transfer of title to the gasoline from PH
to A is not a sale of gasoline. Because this
transfer of title from PH to A is not a sale of
gasoline, the tax imposed under paragraph (f)
of this section does not apply to the transfer.

(g) Tax on removal or sale of blended
taxable fuel by the blender—(1) Imposition
of tax. A tax is imposed on the removal
or sale of blended taxable fuel by the
blender thereof. Tax is computed on
the difference between the total num-
ber of gallons of blended taxable fuel
removed or sold and the number of gal-
lons of previously taxed taxable fuel
used to produce the blended taxable

26 CFR Ch. | (4-1-21 Edition)

fuel. For this purpose, the alcohol in
gasohol is treated as previously taxed
taxable fuel.

(2) Liability for tax—(i) Liability of the
blender. The blender is liable for the
tax imposed under paragraph (g)(1) of
this section.

(ii) Liability of seller of untaxed liquid.
On and after April 2, 2003, a person that
sells any liquid that is used to produce
blended taxable fuel is jointly and sev-
erally liable for the tax imposed under
paragraph (g)(1) of this section on the
removal or sale of that blended taxable
fuel if the liquid—

(A) Is described in §48.4081-
1(c)()(E)(B) (relating to liquids on
which tax has not been imposed under
section 4081); and

(B) Is sold by that person as gasoline,
diesel fuel, or kerosene that has been
taxed under section 4081.

(3) Examples. The following examples
illustrate the provisions of this para-
graph (g) and the definitions of blended
taxable fuel and diesel fuel in §48.4081-
1(c):

Example 1. (i) Facts. W is a wholesale dis-
tributor of petroleum products and R is a re-
tailer of petroleum products. W sells to R
1,000 gallons of an untaxed liquid (a liquid
described in §48.4081-1(c)(1)(i)(B)) and deliv-
ers the liquid into a storage tank (tank) at
R’s retail facility. However, W’s invoice to R
states that the liquid is undyed diesel fuel.
At the time of the delivery, the tank con-
tains 4,000 gallons of undyed diesel fuel, a
taxable fuel that has been taxed under sec-
tion 4081. The resulting 5,000 gallon mixture
is suitable for use as a fuel in a diesel-pow-
ered highway vehicle because it has practical
and commercial fitness for use in the propul-
sion engine of a diesel-powered highway ve-
hicle. The mixture does not satisfy the dye-
ing requirements of §48.4082-1. R sells the
mixture from the tank to a construction
company for off-highway business use.

(ii) Analysis—(A) Production of blended tazx-
able fuel. R is a blender within the meaning
of §48.4081-1 because R has produced blended
taxable fuel, as defined in §48.4081-1, by mix-
ing 1,000 gallons of a liquid that has not been
taxed under section 4081 with 4,000 gallons of
diesel fuel that has been taxed under section
4081. The mixing occurs outside of the bulk
transfer/terminal system and the resulting
product is diesel fuel because it is suitable
for use as a fuel in a diesel-powered highway
vehicle.

(B) Imposition of tax. Under paragraph (g)(1)
of this section, tax is imposed on R’s sale of
the 5,000 gallons of blended taxable fuel to
the construction company. Even though the
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blended taxable fuel is sold for off-highway
business use, which is a nontaxable use as
defined in section 4082(b), the sale is not ex-
empt from tax because the blended taxable
fuel does not satisfy the dyeing requirements
of §48.4082-1. Tax is computed on 1,000 gal-
lons, which is the difference between the
number of gallons of blended taxable fuel R
sells (5,000) and the number of gallons of pre-
viously taxed taxable fuel used to produce
the blended taxable fuel (4,000).

(C) Liability for tax. R, as the blender, is lia-
ble for this tax under paragraph (g)(2)(i) of
this section. W is jointly and severally liable
for this tax under paragraph (g)(2)(ii) of this
section because the blended taxable fuel is
produced using an untaxed liquid that W sold
as undyed diesel fuel (that is, as diesel fuel
that was taxed under section 4081).

Example 2. (i) Facts. W, a wholesale dis-
tributor of petroleum products, buys 7,000
gallons of diesel fuel at a terminal rack. The
diesel fuel is delivered into a tank trailer.
Tax is imposed on the diesel fuel under
§48.4081-2 when the diesel fuel is removed at
the rack. W then goes to another location
where X, the operator of a chemical plant,
sells W 1,000 gallons of an untaxed liquid (a
liquid described in §48.4081-1(c)(1)(A)(B)).
However, X’s invoice to W states that the
liquid is undyed diesel fuel. This liquid is de-
livered into the tank trailer already con-
taining the 7,000 gallons of diesel fuel. The
resulting 8,000 gallon mixture is suitable for
use as a fuel in a diesel-powered highway ve-
hicle because it has practical and commer-
cial fitness for use in the propulsion engine
of a diesel-powered highway vehicle. The
mixture does not satisfy the dyeing require-
ments of §48.4082-1. W sells the mixture to R,
a retailer of petroleum products, and delivers
the mixture into a storage tank at R’s retail
facility. R sells the mixture to its customers.

(ii) Analysis—(A) Production of blended tazx-
able fuel. W is a blender within the meaning
of §48.4081-1 because W has produced blended
taxable fuel, as defined in §48.4081-1, by mix-
ing 1,000 gallons of a liquid that has not been
taxed under section 4081 with 7,000 gallons of
diesel fuel that has been taxed under section
4081. The mixing occurs outside of the bulk
transfer/terminal system and the resulting
product is diesel fuel because it is suitable
for use as a fuel in a diesel-powered highway
vehicle. Thus, R has bought blended taxable
fuel.

(B) Imposition of tax. Under paragraph (g)(1)
of this section, tax is imposed on W’s sale of
the 8,000 gallons of blended taxable fuel to R.
Tax is computed on 1,000 gallons, which is
the difference between the number of gallons
of blended taxable fuel W sells (8,000) and the
number of gallons of previously taxed tax-
able fuel used to produce the blended taxable
fuel (7,000). No tax is imposed on R’s subse-
quent sale of the blended taxable fuel be-
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cause tax is imposed only with respect to a
removal or sale by the blender.

(C) Liability for tax. W, as the blender, is
liable for this tax under paragraph (g)(2)(i) of
this section. X is jointly and severally liable
for this tax under paragraph (g)(2)(ii) of this
section because the blended taxable fuel is
produced using an untaxed liquid that X sold
as undyed diesel fuel (that is, as diesel fuel
that was taxed under section 4081). R has no
liability for tax because R is not a blender
and did not sell any untaxed liquid as a
taxed taxable fuel. R only sold taxed taxable
fuel, the blended taxable fuel bought from W.

(h) Rate of tax. For the rate of tax
generally imposed under this section,
see section 4081(a). For the rate of tax
on gasohol and on gasoline removed or
entered for gasohol production, see
§48.4081-6.

(i) Exemptions. For exemptions from
the taxes imposed under this section,
see §§48.4081-4 (relating to gasoline
blendstocks), 48.4082-1 (relating to dyed
diesel fuel and dyed kerosene), 48.4082—
5 (relating to diesel fuel and kerosene
used in Alaska), 48.4082-6 (relating to
aviation-grade Kkerosene), and 48.4082-7
(relating to kerosene used for a feed-
stock purpose).

(j) Effective/applicability date: This
section is applicable January 1, 1994,
except that paragraphs (¢)(2)(i)
through (iv) of this section are applica-
ble to entries of taxable fuel after Sep-
tember 27, 2004.

[T.D. 8659, 61 FR 10455, Mar. 14, 1996, as
amended by T.D. 8879, 66 FR 17156, Mar. 31,
2000; T.D. 9051, 68 FR 15941, Apr. 2, 2003; T.D.
9145, 69 FR 45588, July 30, 2004; T.D. 9346, 72
FR 41223, July 27, 2007]

§48.4081-4 Gasoline; special rules for
gasoline blendstocks.

(a) Owverview. This section provides
rules exempting from tax certain re-
movals, entries, and sales of gasoline
blendstocks. Generally, under pre-
scribed conditions, tax is not imposed
on gasoline blendstocks that are not
used to produce finished gasoline or
that are received at an approved ter-
minal or refinery.

(b) Nonbulk removals and entries of
gasoline blendstocks mot used to produce
gasoline—(1) Removals and entries not in
connection with sales. Tax is not im-
posed under §48.4081-2(b), §48.4081-
3(b)(1)(ii), or §48.4081-3(c)(1)(ii) on the
removal or entry of gasoline
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blendstocks not in connection with a
sale if—

(i) The person otherwise liable for tax
under §48.4081-2(c)(1) (the position
holder), §48.4081-3(b)(3) (the refiner), or
§48.4081-3(c)(2) (the enterer) is a tax-
able fuel registrant; and

(i1) Such person does not use the gas-
oline blendstocks to produce finished
gasoline.

(2) Removals and entries in connection
with sales. Tax is not imposed under
§48.4081-2(b), §48.4081-3(b)(1)(ii), or
§48.4081-3(c)(1)(ii) on the removal or
entry of gasoline blendstocks in con-
nection with a sale if—

(i) The person otherwise liable for tax
under §48.4081-2(c)(1) (the position
holder), §48.4081-3(b)(3) (the refiner), or
§48.4081-3(c)(2) (the enterer) is a tax-
able fuel registrant; and

(ii) At the time of the sale, such per-
son has an unexpired certificate (de-
scribed in paragraph (e) of this section)
from the buyer and has no reason to
believe any information in the certifi-
cate is false.

(3) Tax on sales after certain nonbulk
removals or entries—(i) In general. If
paragraph (b) (1) or (2) of this section
applies to the removal or entry of gaso-
line blendstocks, tax is imposed on any
sale of such blendstocks unless, at the
time of the sale, the seller—

(A) Has an unexpired certificate (de-
scribed in paragraph (e) of this section)
from its buyer; and

(B) Has no reason to believe any in-
formation in the certificate is false.

(ii) Liability for tax. The seller is lia-
ble for the tax imposed under this para-
graph (b)(3).

(iii) Rate of tax. For the rate of tax,
see section 4081.

(c) Nonbulk removals and entries of gas-
oline blendstocks received at an approved
terminal or refinery. Tax is not imposed
under §48.4081-2(b), §48.4081-3(b)(1)(ii),
or §48.4081-3(c)(1)(ii) on the removal or
entry of gasoline blendstocks that are
received at a terminal or refinery if the
person otherwise liable for tax under
§48.4081-2(c)(1) (the position holder),
§48.4081-3(b)(3) (the refiner), or §48.4081-
3(c)(2) (the enterer)—

(1) Is a taxable fuel registrant;

(2) Has an unexpired notification cer-
tificate (described in §48.4081-5) from
the operator of the terminal or refinery
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where the gasoline blendstocks are re-
ceived; and

(3) Has no reason to believe that any
information in the certificate is false.

(d) Bulk transfer to a registered indus-
trial user. Tax is not imposed under
§48.4081-3(e)(1) if, upon the removal of
gasoline blendstocks from a pipeline or
vessel, the gasoline blendstocks are re-
ceived by a taxable fuel registrant that
is an industrial user.

(e) Certificate—(1) In general. The cer-
tificate to be provided by a buyer of
gasoline blendstocks consists of a
statement that is signed under pen-
alties of perjury by a person with au-
thority to bind the buyer, is in sub-
stantially the same form as the model
certificate provided in paragraph (e)(3)
of this section, and contains all infor-
mation necessary to complete such
model certificate. A new certificate
must be given if any information in the
current certificate changes. The cer-
tificate may be included as part of any
business records normally used to doc-
ument a sale. The certificate expires on
the earliest of the following dates:

(i) The date one year after the effec-
tive date of the certificate (which may
be no earlier than the date it is signed).

(ii) The date a new certificate is pro-
vided to the seller.

(iii) The date the seller is notified by
the Internal Revenue Service or the
buyer that the buyer’s right to provide
a certificate has been withdrawn.

(2) Withdrawal of right to provide cer-
tificate. The Internal Revenue Service
may withdraw the right of a buyer of
gasoline blendstocks to provide a cer-
tificate under this paragraph (e) if such
buyer uses gasoline blendstocks to
which a certificate applies in the pro-
duction of finished gasoline or resells
the gasoline blendstocks without ob-
taining a certificate from its buyer.
The Internal Revenue Service may no-
tify any seller to whom the buyer has
provided a certificate that the buyer’s
right to provide a certificate has been
withdrawn.

(3) Model certificate.

CERTIFICATE OF PERSON BUYING GASOLINE
BLENDSTOCKS FOR USE OTHER THAN IN THE
PRODUCTION OF FINISHED GASOLINE

(To support tax-free sales under section 4081
of the Internal Revenue Code)
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Name, address, and employer identifica-
tion number of seller

The undersigned buyer (‘‘Buyer’) hereby
certifies the following under penalties of per-
jury:

The gasoline blendstocks to which this cer-
tificate relates will not be used to produce
finished gasoline.

This certificate applies to the following
(complete as applicable):

If this is a single purchase certificate,
check here and enter:

1. Invoice or delivery ticket number

2. (number of gallons) of (type
of gasoline blendstocks)

If this is a certificate covering all pur-
chases under a specified account or order
number, check here and enter:

1. Effective date

2. Expiration date
(period not to exceed 1 year after the effec-
tive date)

3. Type (or types) of gasoline blendstocks

4. Buyer account or order number

Buyer will not claim a credit or refund
under section 6427(h) of the Internal Revenue
Code for any gasoline blendstocks covered by
this certificate.

Buyer will provide a new certificate to the
seller if any information in this certificate
changes.

If Buyer resells the gasoline blendstocks to
which this certificate relates, Buyer will be
liable for tax unless Buyer obtains a certifi-
cate from the purchaser stating that the gas-
oline blendstocks will not be used to produce
finished gasoline and otherwise complies
with the conditions of §48.4081-4(b)(3) of the
Manufacturers and Retailers Excise Tax Reg-
ulations.

Buyer understands that if Buyer violates
the terms of this certificate, the Internal
Revenue Service may withdraw Buyer’s right
to provide a certificate.

Buyer has not been notified by the Internal
Revenue Service that its right to provide a
certificate has been withdrawn. In addition,
the Internal Revenue Service has not noti-
fied Buyer that the right to provide a certifi-
cate has been withdrawn from a purchaser to
which Buyer sells gasoline blendstocks tax
free.

Buyer understands that the fraudulent use
of this certificate may subject Buyer and all
parties making such fraudulent use of this
certificate to a fine or imprisonment, or
both, together with the costs of prosecution.

Signature and date signed

Printed or typed name of person signing

Title of person signing

Name of Buyer

Employer identification number

Address of Buyer

(f) Effective date. This section is effec-
tive January 1, 1994.

[T.D. 8421, 57 FR 32424, July 22, 1992; 57 FR
39421, Aug. 31, 1992, as amended by T.D. 8659,
61 FR 10457, Mar. 14, 1996]

§48.4081-5 Taxable fuel; notification
certificate of taxable fuel reg-
istrant.

(a) Owverview. This section sets forth
requirements for the notification cer-

tificate under §§ 48.4081-2(c)(2)(ii),
48.4081-3(c)(2)(iii) and (iv), 48.4081-
3(d)(2)(dii), 48.4081-3(e)(2)(iii), 48.4081-

3()(2)(ii), and 48.4081-4(c) to notify an-
other person of the taxable fuel reg-
istrant’s registration status.

(b) Certificate—(1) In general. The cer-
tificate to be provided by a taxable fuel
registrant consists of a statement that
is signed under penalties of perjury by
a person with authority to bind the
registrant, is in substantially the same
form as the model provided in para-
graph (b)(2) of this section, and con-
tains all information necessary to com-
plete such model. A new certificate
must be given if any information in the
most recently provided certificate
changes. The certificate may be in-
cluded as part of any business records
normally used to document a sale. The
certificate expires on the earlier of the
following dates:

(i) The date the registrant provides a
new certificate.

(ii) The date the recipient of the cer-
tificate is notified by either the Inter-
nal Revenue Service or the registrant
that the registrant’s registration has
been revoked or suspended.

(2) Model certificate.

NOTIFICATION CERTIFICATE OF TAXABLE FUEL
REGISTRANT

Name, address, and employer identifica-
tion number of person receiving certificate

The undersigned taxable fuel registrant
(‘“‘Registrant’) hereby certifies under pen-
alties of perjury that Registrant is reg-
istered by the Internal Revenue Service with
registration number and that Reg-
istrant’s registration has not been revoked
or suspended by the Internal Revenue Serv-
ice.
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Registrant understands that the fraudu-
lent use of this certificate may subject Reg-
istrant and all parties making such fraudu-
lent use of this certificate to a fine or im-
prisonment, or both, together with the cost
of prosecution.

Signature and date signed

Printed or typed name of person signing

Title of person signing

Name of registrant

Employer identification number

Address of registrant

(3) Use of Form 637 or letter of registra-
tion as a mnotification certificate prohib-
ited. A copy of the certificate of reg-
istry (Form 637) or letter of registra-
tion issued to a registrant by the Inter-
nal Revenue Service is not a notifica-
tion certificate described in paragraph
(b)(2) of this section.

(c) Effective date. This section is ef-
fective January 1, 1994.

[T.D. 8421, 57 FR 32424, July 22, 1992; 57 FR
39422, Aug. 31, 1992, as amended by T.D. 8659,
61 FR 10457, Mar. 14, 1996; T.D. 9145, 69 FR
45588, July 30, 2004; T.D. 9346, 72 FR 41224,
July 27, 2007]

§48.4081-6 Gasoline; gasohol.

(a) Owverview. This section provides
rules for determining the applicability
of reduced rates of tax on a removal or
entry of gasohol or of gasoline used to
produce gasohol. Rules are also pro-
vided for the imposition of tax on the
separation of gasoline from gasohol
and the failure to use gasoline that has
been taxed at a reduced rate to produce
gasohol.

(b) Explanation of terms—(1) Alcohol—
(i) In general; source of the alcohol. Ex-
cept as provided in paragraph (b)(1)(ii)
of this section, alcohol means any alco-
hol that is not a derivative product of
petroleum, natural gas, or coal (includ-
ing peat). Thus, the term includes
methanol and ethanol that are not de-
rived from petroleum, natural gas, or
coal (including peat). The term also in-
cludes alcohol produced either within
or outside the United States.
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(ii) Proof and denaturants. Alcohol
does not include alcohol with a proof of
less than 190 degrees (determined with-
out regard to added denaturants). If
the alcohol added to a fuel/alcohol mix-
ture (the added alcohol) includes impu-
rities or denaturants, the volume of al-
cohol in the mixture is determined
under the following rules:

(A) The volume of alcohol in the mix-
ture includes the volume of any impu-
rities (other than added denaturants
and any fuel with which the alcohol is
mixed) that reduce the purity of the
added alcohol to not less than 190 proof
(determined without regard to added
denaturants).

(B) The volume of alcohol in the mix-
ture includes the volume of any ap-
proved denaturants that reduce the pu-
rity of the added alcohol, but only to
the extent that the volume of the ap-
proved denaturants does not exceed
five percent of the volume of the added
alcohol (including the approved dena-
turants). If the volume of the approved
denaturants exceeds five percent of the
volume of the added alcohol, the excess
over five percent is considered part of
the nonalcohol content of the mixture.

(C) For purposes of this paragraph
(b)(1)(ii), approved denaturants are any
denaturants (including gasoline and
nonalcohol fuel denaturants) that re-
duce the purity of the added alcohol
and are added to such alcohol under a
formula approved by the Secretary.

(iii) Products derived from alcohol. If
alcohol described in paragraphs (b)(1)(1)
and (ii) of this section has been chemi-
cally transformed in producing another
product (that is, the alcohol is no
longer present as a separate chemical
in the other product) and there is no
significant loss in the energy content
of the alcohol, any mixture containing
the product includes the volume of al-
cohol used to produce the product.
Thus, for example, a mixture of gaso-
line and ethyl tertiary butyl ether
(ETBE), or of gasoline and methyl ter-
tiary butyl ether (MTBE), includes any
alcohol described in paragraphs (b)(1)(i)
and (ii) of this section that is used to
produce the ETBE or MTBE, respec-
tively, in a chemical reaction in which
there is no significant loss in the en-
ergy content of the alcohol.

134



Internal Revenue Service, Treasury

(2) Gasohol—({i) In general—(A) Gas-
ohol is a mixture of gasoline and alco-
hol that is 10 percent gasohol, 7.7 per-
cent gasohol, or 5.7 percent gasohol.
The determination of whether a par-
ticular mixture is 10 percent gasohol,
7.7 percent gasohol, or 5.7 percent gas-
ohol is made on a batch-by-batch basis.
A batch of gasohol is a discrete mix-
ture of gasoline and alcohol.

(B) If a particular mixture is pro-
duced within the bulk transfer/ter-
minal system (for example, at a refin-
ery), the determination of whether the
mixture is gasohol is made at the time
of the taxable removal or entry of the
mixture.

(C) If a particular mixture is pro-
duced outside of the bulk transfer/ter-
minal system (for example, by splash
blending after the gasoline has been re-
moved from the terminal at the rack),
the determination of whether the mix-
ture is gasohol is made immediately
after the mixture is produced. In such
a case, the contents of the batch typi-
cally correspond to a gasoline meter
delivery ticket and an alcohol meter
delivery ticket, each of which shows
the number of gallons of liquid deliv-
ered into the mixture. The volume of
each component in a batch (without
adjustment for temperature) ordinarily
is determined by the number of me-
tered gallons shown on the delivery
tickets for the gasoline and alcohol de-
livered. However, if metered gallons of
gasoline and alcohol are added to a
tank already containing more than a
minor amount of liquid, the determina-
tion of whether a batch satisfies the al-
cohol-content requirement will be
made by taking into account the
amount of alcohol and non-alcohol fuel
contained in the liquid already in the
tank. Ordinarily, any amount in excess
of 0.5 percent of the capacity of the
tank will not be considered minor.

(ii) 10 percent gasohol—(A) In general.
A batch of gasoline/alcohol mixture is
10 percent gasohol if it contains at
least 9.8 percent alcohol by volume,
without rounding.

(B) Batches containing less than 10 per-
cent but at least 9.8 percent alcohol. If a
batch of mixture contains less than 10
percent alcohol but at least 9.8 percent
alcohol, without rounding, only a por-
tion of the batch is considered to be 10
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percent gasohol. That portion equals
the number of gallons of alcohol in the
batch multiplied by 10. Any remaining
liquid in the mixture is excess liquid.

(iii) 7.7 percent gasohol—(A) In gen-
eral. A batch of gasoline/alcohol mix-
ture is 7.7 percent gasohol if it contains
less than 9.8 percent alcohol but at
least 7.55 percent alcohol by volume,
without rounding.

(B) Batches containing less than 7.7
percent but at least 7.55 percent alcohol.
If a batch of mixture contains less than
7.7 percent alcohol but at least 7.55 per-
cent alcohol, without rounding, only a
portion of the batch is considered to be
7.7 percent gasohol. That portion
equals the number of gallons of alcohol
in the batch multiplied by 12.987. Any
remaining liquid in the mixture is ex-
cess liquid.

(iv) 5.7 percent gasohol—(A) In general.
A batch of gasoline/alcohol mixture is
5.7 percent gasohol if it contains less
than 7.55 percent alcohol but at least
5.59 percent alcohol by volume, without
rounding.

(B) Batches containing less than 5.7
percent but at least 5.59 percent alcohol.
If a batch of mixture contains less than
5.7 percent alcohol but at least 5.59 per-
cent alcohol, without rounding, only a
portion of the batch is considered to be
5.7 percent gasohol. That portion
equals the number of gallons of alcohol
in the batch multiplied by 17.544. Any
remaining liquid in the mixture is ex-
cess liquid.

(v) Tax on excess liquid. If tax was im-
posed on the excess liquid in any gas-
ohol at the gasohol production tax rate
(as defined in paragraph (e)(1) of this
section), the excess liquid in the batch
is considered to be gasoline with re-
spect to which there is a failure to
blend into gasohol for purposes of para-
graph (f) of this section. If tax was im-
posed on the excess liquid at the rate of
tax described in section 4081(a), a credit
or refund under section 6427(f) is not al-
lowed with respect to the excess liquid.

(vi) Examples. The following examples
illustrate this paragraph (b)(2). In
these examples, a gasohol blender cre-
ates a gasoline/alcohol mixture by
pumping a specified amount of gasoline
into an empty tank and then adding a
specified amount of alcohol.
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Example 1. Mixtures containing exactly 10
percent alcohol. The applicable delivery
tickets show that the mixture is made with
7200 metered gallons of gasoline and 800 me-
tered gallons of alcohol. Accordingly, the
mixture contains 10 percent alcohol (as de-
termined based on the delivery tickets pro-
vided to the blender) and qualifies as 10 per-
cent gasohol.

Example 2. Mixtures containing less than 10
percent alcohol but at least 9.8 percent alco-
hol. The applicable delivery tickets show
that the mixture is made with 7205 metered
gallons of gasoline and 795 metered gallons of
alcohol. Because the mixture contains less
than 10 percent alcohol, but more than 9.8
percent alcohol (as determined based on the
delivery tickets provided to the blender),
7950 gallons of the mixture qualify as 10 per-
cent gasohol. If tax was imposed on the gaso-
line in the mixture at the gasohol production
rate applicable to 10 percent gasohol, the re-
maining 50 gallons of the mixture (the excess
liquid) are treated as gasoline with respect
to which there was a failure to blend into
gasohol for purposes of paragraph (f) of this
section. If tax was imposed on the gasoline
in the mixture at the rate of tax described in
section 4081(a), a credit or refund under sec-
tion 6427(f) is allowed only with respect to
7155 gallons of gasoline.

Example 3. Mixtures containing less than
5.59 percent alcohol. The applicable delivery
tickets show that the mixture is made with
7568 metered gallons of gasoline and 436 me-
tered gallons of alcohol. Because the mixture
contains only 5.45 percent alcohol (as deter-
mined based on the delivery tickets provided
to the blender), the mixture does not qualify
as gasohol.

(3) Gasohol blender. Gasohol blender
means any person that regularly pro-
duces gasohol outside of the bulk
transfer/terminal system for sale or use
in its trade or business.

(4) Registered gasohol blender. Reg-
istered gasohol blender means a person
that is registered under section 4101 as
a gasohol blender.

(c) Rate of tax on gasoline removed or
entered for gasohol production—(1) In
general. The rate of tax imposed on gas-
oline under §48.4081-2(b) (relating to
tax imposed at the terminal rack),
§48.4081-3(b)(1) (relating to tax imposed
at the refinery), or §48.4081-3(c)(1) (re-
lating to tax imposed on entries) is the
gasohol production tax rate if—

(i) The person liable for tax under
§48.4081-2(c)(1) (the position holder),
§48.4081-3(b)(3) (the refiner), or §48.4081-
3(c)(2) (the enterer) is a taxable fuel
registrant and a registered gasohol
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blender, and such person produces gas-
ohol with the gasoline within 24 hours
after removing or entering the gaso-
line; or

(ii) The gasoline is sold in connection
with the removal or entry, the person
liable for tax under §48.4081-2(c)(1) (the
position holder), §48.4081-3(b)(3) (the re-
finer), or §48.4081-3(c)(2) (the enterer) is
a taxable fuel registrant and the per-
son, at the time of the sale,—

(A) Has an unexpired certificate (as
described in paragraph (c)(2) of this
section) from the buyer; and

(B) Has no reason to believe that any
information in the certificate is false.

(2) Certificate—(i) In general. The cer-
tificate referred to in paragraph
(¢)(1)(ii)(A) of this section is a state-
ment that is to be provided by a reg-
istered gasohol blender that is signed
under penalties of perjury by a person
with authority to bind the registered
gasohol blender, is in substantially the
same form as the model certificate pro-
vided in paragraph (c)(2)(ii) of this sec-
tion, and contains all information nec-
essary to complete such model certifi-
cate. A new certificate must be given if
any information in the current certifi-
cate changes. The certificate may be
included as part of any business
records normally used to document a
sale. The certificate expires on the ear-
liest of the following dates:

(A) The date one year after the effec-
tive date of the certificate (which may
be no earlier than the date it is signed).

(B) The date the registered gasohol
blender provides a new certificate to
the seller.

(C) The date the seller is notified by
the Internal Revenue Service or the
gasohol blender that the gasohol blend-
er’s registration has been revoked or
suspended.

(ii) Model certificate.

CERTIFICATE OF REGISTERED GASOHOL
BLENDER

(To support sales of gasoline at the gasohol
production tax rate under section 4081(c) of
the Internal Revenue Code)

Name, address, and employer identification
number of seller
(Buyer) certifies the
following under penalties of perjury:
Buyer is registered as a gasohol blender
with registration number
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Buyer’s registration has not been suspended
or revoked by the Internal Revenue Service.
The gasoline bought under this certificate
will be used by Buyer to produce gasohol (as
defined in §48.4081-6(b) of the Manufacturers
and Retailers Excise Tax Regulations) with-
in 24 hours after buying the gasoline.
Type of gasohol Buyer will produce (check
one only):
10% gasohol
7.7% gasohol
5.7% gasohol
If the gasohol the Buyer will produce will
contain ethanol, check here:
This certificate applies to the following
(complete as applicable):
If this is a single purchase certificate,
check here and enter:
1. Account number
2. Number of gallons
If this is a certificate covering all pur-
chases under a specified account or order
number, check here and enter:
1. Effective date
2. Expiration date (period
not to exceed 1 year after the effective date)
3. Buyer account or order number

Buyer will not claim a credit or refund
under section 6427(f) of the Internal Revenue
Code for any gasoline covered by this certifi-
cate.

Buyer agrees to provide seller with a new
certificate if any information on this certifi-
cate changes.

Buyer understands that Buyer’s registra-
tion may be revoked if the gasoline covered
by this certificate is resold or is used other
than in Buyer’s production of the type of
gasohol identified above.

Buyer will reduce any alcohol mixture
credit under section 40(b) by an amount
equal to the benefit of the gasohol produc-
tion tax rate under section 4081(c) for the
gasohol to which this certificate relates.

Buyer understands that the fraudulent use
of this certificate may subject Buyer and all
parties making any fraudulent use of this
certificate to a fine or imprisonment, or
both, together with the costs of prosecution.

Printed or typed name of person signing

Title of person signing

Employer identification number

Address of Buyer

Signature and date signed

(iii) Use of Form 637 or letter of reg-
istration as a gasohol blender’s certificate
prohibited. A copy of the certificate of
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registry (Form 637) or letter of reg-
istration issued to a gasohol blender by
the Internal Revenue Service is not a
gasohol blender’s certificate described
in paragraph (¢)(2)(ii) of this section.

(d) Rate of taxr on gasohol removed or
entered. The rate of tax imposed on re-
movals or entries of any gasohol under
§§48.4081-2(b), 48.4081-3(b)(1), and
48.4081-3(c)(1) is the gasohol tax rate.
The rate of tax imposed on removals
and entries of excess liquid described in
paragraph (b)(2) of this section is the
rate of tax applicable to gasoline under
section 4081(a).

(e) Tax rates—(1) Gasohol production
tar rate. The gasohol production tax
rate is the applicable rate of tax deter-
mined under section 4081(c)(2)(A).

(2) Gasohol tax rate. The gasohol tax
rate is the applicable alcohol mixture
rate determined under section
4081(c)(4)(A).

(f) Later separation and failure to
blend—(1) Later separation—(i) Imposi-
tion of tax. A tax is imposed on the re-
moval or sale of gasoline separated
from gasohol with respect to which tax
was imposed at a rate described in
paragraph (e) of this section or with re-
spect to which a credit or payment was
allowed or made by reason of section
6427(f)(1).

(ii) Liability for tax. The person that
owns the gasohol at the time gasoline
is separated from the gasohol is liable
for the tax imposed under paragraph
(£)(1)(1) of this section.

(iii) Rate of tax. The rate of tax im-
posed under paragraph (f)(1)(i) of this
section is the difference between the
rate of tax applicable to gasoline not
described in this section and the appli-
cable gasohol production tax rate.

(2) Failure to blend—(i) Imposition of
tax. Tax is imposed on the entry, re-
moval, or sale of gasoline (including
excess liquid described in paragraph
(b)(2) of this section) with respect to
which tax was imposed at a gasohol
production tax rate if—

(A) The gasoline was not blended into
gasohol; or

(B) The gasoline was blended into
gasohol but the gasohol production tax
rate applicable to the type of gasohol
produced is greater than the rate of tax
originally imposed on the gasoline.
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(ii) Liability for tax. (A) In the case of
gasoline with respect to which tax was
imposed at the gasohol production tax
rate under paragraph (c)(1)(i) of this
section, the person liable for the tax
imposed by paragraph (f)(2)(i) of this
section is the person that was liable for
tax on the entry or removal.

(B) In the case of gasoline with re-
spect to which tax was imposed at the
gasohol production tax rate under
paragraph (c)(1)(ii) of this section, the
person that bought the gasoline in con-
nection with the entry or removal is
liable for the tax imposed under para-
graph (£)(2)(i) of this section.

(iii) Rate of tax. The rate of tax im-
posed on gasoline described in para-
graph (f)(2)(1)(A) of this section is the
difference between the rate of tax ap-
plicable to gasoline not described in
this section and the rate of tax pre-
viously imposed on the gasoline. The
rate of tax imposed on gasoline de-
scribed in paragraph (f)(2)(i)(B) of this
section is the difference between the
gasohol production tax rate applicable
to the type of gasohol produced and the
rate of tax previously imposed on the
gasoline.

(iv) Example. The following example
illustrates this paragraph (£)(2):

Example. (i) A registered gasohol blender
bought gasoline in connection with a re-
moval described in paragraph (c)(1)(ii) of this
section. Based on the blender’s certification
(described in paragraph (c)(2) of this section)
that the blender would produce 10 percent
gasohol with the gasoline, tax at the gasohol
production tax rate applicable to 10 percent
gasohol was imposed on the removal.

(ii) The blender then produced a mixture
by splash blending in a tank holding approxi-
mately 8000 gallons of mixture. The applica-
ble delivery tickets show that the mixture
was blended by first pumping 7220 metered
gallons of gasoline into the empty tank, and
then pumping 780 metered gallons of alcohol
into the tank. Because the mixture contains
9.75 percent alcohol (as determined based on
the delivery tickets provided to the blender)
the entire mixture qualifies as 7.7 percent
gasohol, rather than 10 percent gasohol.

(iii) Because the 7220 gallons of gasoline
were taxed at the gasohol production tax
rate applicable to 10 percent gasohol but the
gasoline was blended into 7.7 percent gas-
ohol, a failure to blend has occurred with re-
spect to the gasoline. As the person that
bought the gasoline in connection with the
taxable removal, the blender is liable for the
tax imposed under paragraph (£)(2)(i) of this
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section. The amount of tax imposed is the
difference between—

(A) 7220 gallons times the gasohol produc-
tion tax rate applicable to 7.7 percent gas-
ohol; and

(B) 7220 gallons times the gasohol produc-
tion tax rate applicable to 10 percent gas-
ohol.

(iv) Because the gasohol does not contain
exactly 7.7 percent alcohol, the benefit of the
gasohol production tax rate with respect to
the alcohol is less than the amount of the al-
cohol mixture credit under section 40(b) (de-
termined before the application of section
40(c)). Accordingly, the blender may be enti-
tled to claim an alcohol mixture credit for
the alcohol used in the gasohol. Under sec-
tion 40(c), however, the amount of the alco-
hol mixture credit must be reduced to take
into account the benefit provided with re-
spect to the alcohol by the gasohol produc-
tion tax rate.

(g) Effective date. This section is ef-
fective August 7, 1995.

[T.D. 8609, 60 FR 40082, Aug. 7, 1995, as amend-
ed by T.D. 8659, 61 FR 10457, Mar. 14, 1996;
T.D. 8879, 656 FR 17157, Mar. 31, 2000]

§48.4081-7 Taxable fuel; conditions for
refunds of taxable fuel tax under
section 4081 (e).

(a) Overview. This section provides re-
porting requirements and other condi-
tions that a person paying tax to the
government under section 4081 must
satisfy to receive a refund (but not a
credit) under section 4081(e) with re-
spect to taxable fuel on which a prior
tax was paid to the government under
section 4081. No credit against any tax
imposed under the Internal Revenue
Code is allowed under this section.

(b) Conditions to allowance of refund.
A claim for refund of tax imposed by
section 4081 with respect to taxable
fuel is allowed under section 4081(e) and
this section only if—

(1) A tax imposed by section 4081 with
respect to the taxable fuel was paid to
the government and not credited or re-
funded (the ‘‘first tax’’);

(2) After imposition of the first tax,
another tax was imposed by section
4081 with respect to the same taxable
fuel and was also paid to the govern-
ment (the ‘‘second tax’’);

(3) The person that paid the second
tax to the government has filed a time-
ly claim for refund that contains the
information required under paragraph
(d) of this section; and

138



Internal Revenue Service, Treasury

(4) The person that paid the first tax
to the government has met the report-
ing requirements of paragraph (c) of
this section.

(c) Reporting requirements—(1) Report-
ing by persons paying the first tar. Ex-
cept as provided in paragraph (c)(3) of
this section, the person that paid the
first tax under §48.4081-3 (the first tax-
payer) must file a report that is in sub-
stantially the same form as the model
report provided in paragraph (c)(2) of
this section (or such other model re-
port as the Commissioner may pre-
scribe) and contains all information
necessary to complete such model re-
port (the first taxpayer’s report). A
first taxpayer’s report must be filed
with the return to which the report re-
lates (or at such other time, or in such
other manner, as prescribed by the
Commissioner).

(2) Model first taxpayer’s report.

FIRST TAXPAYER’S REPORT
1.

First Taxpayer’s name, address, and em-
ployer identification number

2.

Name, address, and employer identification
number of the buyer of the taxable fuel sub-
ject to tax

3.

Date and location of removal, entry, or
sale

4.

Volume and type of taxable fuel removed,
entered, or sold

5. Check type of taxable event:

Removal from refinery

Entry into United States

Bulk transfer from terminal by
unregistered position holder

Bulk transfer not received at an
approved terminal

Sale within the bulk transfer/
terminal system

Removal at the terminal rack

Removal or sale by the blender

6

Amount of Federal excise tax paid on ac-
count of the removal, entry, or sale

The undersigned taxpayer (the ‘‘Tax-
payer’’) has not received, and will not claim,
a credit with respect to, or a refund of, the
tax on the taxable fuel to which this form re-
lates.

Under penalties of perjury, the Taxpayer
declares that Taxpayer has examined this

§48.4081-7

statement, including any accompanying
schedules and statements, and, to the best of
Taxpayer’s knowledge and belief, they are
true, correct and complete.

Signature and date signed

Printed or typed name of person signing this
report

Title

(3) Optional reporting for certain tax-
able events. Paragraph (c)(1) of this sec-
tion does not apply with respect to a
tax imposed under §48.4081-2 (removal
at a terminal rack), §48.4081-3(c)(1)(ii)
(nonbulk entries into the TUnited
States), or §48.4081-3(g) (removals or
sales by blenders). However, if the per-
son liable for the tax expects that an-
other tax will be imposed under section
4081 with respect to the taxable fuel,
that person should (but is not required
to) file a first taxpayer’s report.

(4) Information provided to subsequent
owners, etc.—(1) By person required to file
first taxpayer’s report. A first taxpayer
required to file a first taxpayer’s report
under paragraph (c)(1) of this section
must give a copy of the report to—

(A) The person to whom the first tax-
payer sells (within the meaning of
§48.4081-1)) the taxable fuel within the
bulk transfer/terminal system; or

(B) The owner of the taxable fuel im-
mediately before the imposition of the
first tax, if the first taxpayer is not the
owner at that time.

(i1) By person filing optional first tax-
payer’s report. A first taxpayer filing a
first taxpayer’s report under paragraph
(¢)(3) of this section should (but is not
required to) give a copy of the report
to—

(A) The person to whom the first tax-
payer sells the taxable fuel; or

(B) The owner of the taxable fuel im-
mediately before the imposition of the
first tax, if the first taxpayer is not the
owner at that time.

(iii) By person receiving first taxpayer’s
report. A person that receives a copy of
the first taxpayer’s report and subse-
quently sells (within the meaning of
§48.4081-1)) the taxable fuel within the
bulk transfer/terminal system must
give the copy and a statement that sat-
isfies the requirements of paragraph
(c)(4)(iv) of this section to the buyer. A
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person that receives a copy of the first
taxpayer’s report and subsequently
sells the taxable fuel outside the bulk
transfer/terminal system should (but is
not required to) give the copy and a
statement that satisfies the require-
ments of paragraph (c)(4)(iv) of this
section to the buyer, if that person ex-
pects that another tax will be imposed
under section 4081 with respect to the
taxable fuel.

(iv) Form of statement—(A) In general.
A statement satisfies the requirements
of this paragraph (c)(4)(iv) if it is pro-
vided at the bottom or on the back of
the copy of the first taxpayer’s report
(or in an attached document). This
statement must contain all informa-
tion necessary to complete the model
statement provided in paragraph
(©)@)(iv)(B) of this section (or such
other model statement as the Commis-
sioner may prescribe) but need not be
in the same format.

(B) Model statement describing subse-
quent sale.

STATEMENT OF SUBSEQUENT SELLER

Name, address, and employer identification
number of seller in subsequent sale

2.

Name, address, and employer identification
number of buyer in subsequent sale

3. i i i
Date and location of subsequent sale
4.

Volume and type of taxable fuel sold

The undersigned seller (the ‘‘Seller’”) has
received the copy of the first taxpayer’s re-
port provided with this statement in connec-
tion with Seller’s purchase of the taxable
fuel described in this statement.

Under penalties of perjury, Seller declares
that Seller has examined this statement, in-
cluding any accompanying schedules and
statements, and, to the best of Seller’s
knowledge and belief, they are true, correct
and complete.

Signature and date signed

Printed or typed name of person signing this
statement

Title
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(v) Sale to multiple buyers. If the first
taxpayer’s report relates to taxable
fuel divided among more than one
buyer, multiple copies of the first tax-
payer’s report must be made at the
stage that the taxable fuel is divided
and each buyer must be given a copy of
the report.

(d) Form and content of claim—(1) In
general. The following rules apply to
claims for refund under section 4081(e):

(i) The claim must be made by the
person that paid the second tax to the
government and must include all the
information described in paragraph
(d)(2) of this section.

(ii) The claim must be made on Form
8849 (or such other form as the Com-
missioner may designate) in accord-
ance with the instructions on the form.
The form should be marked Section
4081(e) Claim at the top. Section 4081(e)
claims must not be included with a
claim for a refund under any other pro-
vision of the Internal Revenue Code.

(2) Information to be included in the
claim. Bach claim for a refund under
section 4081(e) must contain the fol-
lowing information with respect to the
taxable fuel covered by the claim:

(i) Volume and type of taxable fuel.

(ii) Date on which the claimant in-
curred the tax liability to which this
claim relates (the second tax).

(iii) Amount of second tax that
claimant paid to the government and a
statement that claimant has not in-
cluded the amount of this tax in the
sales price of the taxable fuel to which
this claim relates and has not collected
that amount from the person that
bought the taxable fuel from claimant.

(iv) Name, address, and employer
identification number of the person
that paid the first tax to the govern-
ment.

(v) A copy of the first taxpayer’s re-
port that relates to the taxable fuel
covered by the claim.

(vi) If the taxable fuel covered by the
claim was bought other than from the
first taxpayer, a copy of the statement
of subsequent seller that the claimant
received with respect to that taxable
fuel.

(e) Time for filing claim. A claim for
refund under section 4081(e) may be
filed any time after the claimant has
filed the return of the second tax and
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before the end of the period prescribed
by section 6511 for the filing of a claim
for a refund.

(f) Examples. The following examples
illustrate the provisions of this sec-
tion.

Example 1. (i) A is a taxable fuel registrant
that owns 10,000 gallons of gasoline, and on
April 5, 1996, is transporting the gasoline by
barge on a waterway in the United States.
That day, A sells the gasoline to B, a person
that is not a taxable fuel registrant. A is lia-
ble for tax on the sale under §48.4081-3(f). A
pays this tax to the government and at-
taches to its return of the gasoline tax for
the 2nd quarter of 1996 the first taxpayer’s
report described in paragraph (c) of this sec-
tion. A also gives a copy of this report to B.

(ii) On April 9, 1996, B sells the gasoline to
C, a taxable fuel registrant. B also gives C a
copy of the first taxpayer’s report and the
statement of subsequent seller (required
under paragraph (c)(4) of this section). On
April 14, 1996, the gasoline is removed from a
terminal at the rack. C is the position holder
of the gasoline at the time of the removal
and thus is liable for tax on the removal
under §48.4081-2(c)(1). C pays this tax to the
government.

(iii) After C has filed a return of the second
tax and before the end of the period pre-
scribed by section 6511 for filing a claim for
a refund, C files a claim for a refund of the
second tax. The claim is in the form pre-
scribed in paragraph (d)(2) of this section. C
includes with its claim a copy of the first
taxpayer’s report and statement of subse-
quent seller. Because the conditions to al-
lowance of a refund under paragraph (b) of
this section have been met, C is allowed a re-
fund of the second tax.

Example 2. The facts are the same as in Ex-
ample 1 except that A does not pay the tax to
the government. Because the first tax was
not paid to the government as required by
paragraph (b)(1) of this section, the condi-
tions to allowance of a refund under para-
graph (b) of this section have not been met.
Therefore, C is not allowed a refund of the
second tax.

(g) Effective date. This section is ef-
fective in the case of taxable fuel with
respect to which the first tax is im-
posed after September 30, 1995.

[T.D. 8421, 57 FR 32424, July 22, 1992, as
amended by T.D. 8609, 60 FR 40086, Aug. 7,
1995; T.D. 8659, 61 FR 10457, Mar. 14, 1996; T.D.
8879, 656 FR 17157, Mar. 31, 2000]

§48.4081-8 Taxable fuel; measurement.

(a) In general. Volumes of taxable fuel
may be measured on the basis of actual

§48.4082-1T

volumetric gallons or gallons adjusted
to 60 degrees Fahrenheit.

(b) Effective date. This section is ap-
plicable January 1, 1994.

[66 FR 27597, May 18, 2001]

§48.4082-1 Diesel fuel and kerosene;
exemption for dyed fuel.

(a) Exemption. Tax is not imposed by
section 4081 on the removal, entry, or
sale of any diesel fuel or kerosene if—

(1) The person otherwise liable for
tax is a taxable fuel registrant;

(2) In the case of a removal from a
terminal, the terminal is an approved
terminal; and

(3) The diesel fuel or kerosene satis-
fies the dyeing and marking require-
ments of paragraphs (b), (¢), and (d) of
this section.

(b) Dyeing requirements. Diesel fuel or
kerosene satisfies the dyeing require-
ment of this paragraph (b) only if the
diesel fuel or kerosene contains—

(1) The dye Solvent Red 164 (and no
other dye) at a concentration spec-
trally equivalent to at least 3.9 pounds
of the solid dye standard Solvent Red
26 per thousand barrels of diesel fuel or
kerosene; or

(2) Any dye of a type and in a con-
centration that has been approved by
the Commissioner.

(c) Marking requirements. [Reserved]

(d) [Reserved]. For further guidance,
see §48.4082-1T(d).

(e) Effective date—(1) Except as pro-
vided in paragraph (e)(2) of this sec-
tion, this section is applicable March
14, 1996.

(2) [Reserved] For further guidance,
see §48.4082-1T'(e)(2).

[T.D. 8659, 61 FR 10457, Mar. 14, 1996, as
amended by T.D. 8879, 656 FR 17157, Mar. 31,
2000; T.D. 9199, 70 FR 21333, Apr. 26, 2005]

§48.4082-1T Diesel fuel and kerosene;
exemption for dyed fuel (tem-
porary).

(a) through (c) [Reserved]. For fur-
ther guidance, see §48.4082-1(a) through
(c).

(d) Time and method for adding dye—
(1) In general. Except as provided by
paragraph (d)(6) of this section, diesel
fuel or kerosene satisfies the dyeing re-
quirements of this paragraph (d) only if
the dye required by §48.4082-1(b) is
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combined with the diesel fuel or ker-
osene by means of a mechanical injec-
tion system that is approved by the
Commissioner for use at the facility
where the dyeing occurs. Application
for approval must be made in the form
and manner required by the Commis-
sioner. Rules similar to the rules of
§48.4101-1(g) apply to the Commis-
sioner’s action on the applications.

(2) Mechanical injection system; re-
quirements. The Commissioner will ap-
prove a mechanical injection system
only if—

(i) The system has features that
automatically inject an amount of dye
that satisfies the concentration re-
quirements of §48.4082-1(b) into diesel
fuel or kerosene as the diesel fuel or
kerosene is delivered from the bulk
transfer/terminal system into the
transport compartment of a truck,
trailer, railroad car, or other means of
nonbulk transfer;

(ii) The system has calibrated devices
that accurately measure and record the
amount of dye and the amount of diesel
fuel and kerosene that is dispensed for
each removal;

(iii) The system has automatic shut-
off devices that prevent the removal of
more than 100 gallons of undyed diesel
fuel or kerosene in the case of a system
malfunction;

(iv) The system is secured by either—

(A) Unbroken seals that are issued,
installed, and maintained by the ter-
minal operator and secure the meas-
urement devices, shut-off devices, and
other access points to the injection
system; or

(B) A secured container that controls
access to the measurement devices,
shut-off devices, and other access
points and is secured by an unbroken
seal issued, installed, and maintained
by the terminal operator;

(v) BEach seal securing the system
bears a unique identifying number or
code and is produced in a manner that
provides adequate assurance against
duplication; and

(vi) The operator of the facility has
written procedures in place for com-
plying with its duty, described in para-
graph (d)(4) of this section, to maintain
the system’s security standards.

(38) Mechanical injection system; basis
for approval. In determining whether to
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approve a mechanical injection system,
the Commissioner will take into ac-
count the individual circumstances of
each facility, including local fire and
safety codes, to ensure that the cost of
acquiring and maintaining the appro-
priate levels of security are reasonable
for that facility.

(4) Mechanical injection system; duty of
the operator of a mechanical injection
system to maintain the system’s security
standards. Each operator of a mechan-
ical injection system must—

(i) Maintain a record for each seal,
including its identifying number or
code, the location of the seal, the
date(s) on which the seal was issued
and installed, and the reason for the in-
stallation;

(ii) Visually inspect each installed
seal not less than once during every 24
hour period to ascertain that each seal
and lock mechanism, if applicable, has
not been physically altered;

(iii) Check the identifying number or
code for each seal against the records
maintained by the terminal operator
no less frequently than once during
each seven day period and record each
inspection and verification;

(iv) Promptly notify the Commis-
sioner if inspection of a seal reveals
any inconsistency in the records per-
taining to that seal, or if the seal has
been damaged or removed (other than a
removal authorized by the operator for
testing or maintenance);

(v) Maintain a record of each seal
that has been replaced to include the
seal number or code, the date the seal
was issued, the location of the seal, the
date the seal was replaced, and the rea-
son the seal was replaced;

(vi) Promptly destroy and replace
seals that have been removed from the
system;

(vii) Restrict access to unused seal
inventory to individuals specifically
designated by the operator and main-
tain a record of such individuals;

(viii) Maintain a record of each in-
stallation, inspection, and destruction
described in this paragraph (d)(4), in-
cluding the name of the individual who
conducts the installation, inspection,
or destruction;

(ix) Make available for the Commis-
sioner’s immediate inspection the seals
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and records described in this paragraph
(D)(@); and

(x) Promptly notify the Commis-
sioner if, and when, the dye injection
system is placed out of service.

() Mechanical injection system; revoca-
tion or suspension of approval. The Com-
missioner may revoke or suspend its
approval of a dye injection system if
the Commissioner determines that the
system does not meet the standards of
paragraph (d)(2) of this section or if the
operator of the system has not com-
plied with the requirements of para-
graph (d)(4) of this section.

(6) Sales and entries. For purposes of
determining whether tax is imposed by
section 4081 on a sale or entry of diesel
fuel or kerosene, such fuel satisfies the
dyeing requirements of this paragraph
(d) only if the dye required by §48.4082—
1(b) is combined with the fuel before
the sale or entry and the seller or
enterer has in its records evidence
(such as a certificate from the terminal
operator providing the fuel) estab-
lishing that the dye was combined with
the fuel by means of a mechanical in-
jection system. Thus, for example, die-
sel fuel or kerosene that is entered into
the United States by means of nonbulk
transfer (such as a railroad car) does
not satisfy the requirements of this
paragraph (d) if the required dye and
marker are combined with diesel fuel
or kerosene after the diesel fuel or ker-
osene has been entered into the United
States.

(7) Cross reference. For the penalty re-
lating to mechanical dye injection sys-
tems, see section 6715A.

(e) and (e)(1) [Reserved]. For further
guidance, see §48.4082-1(e) and (e)(1).

(2) This section is applicable on Octo-
ber 24, 2005.

[T.D. 9199, 70 FR 21333, Apr. 26, 2005]

§48.4082-2 Diesel fuel and kerosene;
notice required for dyed fuel.

(a) In general. A legible and con-
spicuous notice stating “DYED DIESEL
FUEL, NONTAXABLE USE ONLY, PEN-
ALTY FOR TAXABLE USE” must be
posted by a seller on any retail pump
or other delivery facility where it sells
dyed diesel fuel for use by its buyer. A
legible and conspicuous notice stating
“DYED KEROSENE, NONTAXABLE
USE ONLY, PENALTY FOR TAXABLE

§48.4082-4

USE’’ must be posted by a seller on any
retail pump or other delivery facility
where it sells dyed kerosene for use by
its buyer. Any seller that fails to post
the required notice on any retail pump
or other delivery facility where it sells
dyed fuel is, for purposes of the penalty
imposed by section 6715, presumed to
know that the fuel will not be used for
a nontaxable use.

(b) Cross reference; terminal operators.
For the requirement that terminal op-
erators provide a notice with respect to
dyed fuel, see §48.4101-1(h)(3) (relating
to terms and conditions of registration
for terminal operators).

(c) Effective date. This section is ap-
plicable with respect to diesel fuel
after December 31, 1993, and with re-
spect to kerosene after June 30, 1998.

[T.D. 8879, 65 FR 17157, Mar. 31, 2000]

§48.4082-3 Diesel fuel and kerosene;
visual inspection devices. [Re-
served]

§48.4082-4 Diesel fuel and kerosene;
back-up tax.

(a) Imposition of tar—(1) In general.
Tax is imposed by section 4041 on the
delivery into the fuel supply tank of
the propulsion engine of a diesel-pow-
ered highway vehicle (other than a die-
sel-powered bus) of—

(i) Any diesel fuel or Kkerosene on
which tax has not been imposed by sec-
tion 4081;

(ii) Any diesel fuel or kerosene for
which a credit or payment has been al-
lowed under section 6427; or

(iii) Any liquid (other than taxable
fuel) for use as fuel.

(2) Liability for tax—(@i) In general. The
operator of the highway vehicle into
which the fuel is delivered is liable for
the tax imposed under paragraph (a)(1)
of this section.

(i1) Joint and several liability of the
seller. The seller of the fuel is jointly
and severally liable for the tax imposed
under paragraph (a)(1) of this section if
the seller knows or has reason to know
that the fuel will not be used in a non-
taxable use.

(3) Rate of tax. The rate of tax is the
rate imposed on diesel fuel by section
4081(a).

(b) Taxr on diesel fuel and kerosene;
buses and trains—(1) In general. Tax is
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imposed by section 4041 on the delivery
into the fuel supply tank of the propul-
sion engine of a diesel-powered bus or a
diesel-powered train of—

(i) Any diesel fuel or kerosene on
which tax has not been imposed by sec-
tion 4081;

(ii) Any diesel fuel or kerosene for
which a credit or payment has been al-
lowed under section 6427; or

(iii) Any liquid (other than taxable
fuel) for use as fuel.

(2) Liability for tax—(i) In general. Ex-
cept as provided in paragraph (b)(2)(ii)
of this section, the operator of the bus
or train into which the fuel is delivered
is liable for the tax imposed under
paragraph (b)(1) of this section.

(ii) Special rule for certain train opera-
tors. The person that delivers the fuel
into the fuel supply tank of a train,
rather than the train operator, is liable
for the tax imposed under paragraph
(b)(1) of this section if, at the time of
the delivery—

(A) The deliverer of the fuel and the
operator of the train are both reg-
istered as train operators under
§48.4101-1; and

(B) A written agreement between the
deliverer of the fuel and the operator
requires the deliverer to pay the tax
imposed under paragraph (b)(1) of this
section.

(3) Rate of tax—(i) Buses—(A) In gen-
eral. The rate of tax under paragraph
(b)(1) of this section is the sum of the
rates described in sections
4041(a)(1)(C)({ii)(I) and 4041(d)(1) (the
bus rate) if the bus is used to furnish
(for compensation) passenger land
transportation available to the general
public and either such transportation
is scheduled and along regular routes
or the seating capacity of the bus is at
least 20 adults (not including the driv-
er). A bus is available to the general
public if the bus is available for hire to
more than a limited number of persons,
groups, or organizations.

(B) Other uses. The rate of tax under
paragraph (b)(1) of this section is the
rate of tax imposed on diesel fuel by
section 4081(a) if the bus is used for a
purpose other than that described in
paragraph (b)(3)(i)(A) of this section.

(ii) Trains. The rate of tax under
paragraph (b)(1) of this section is the
rate prescribed in section 4041 for diesel
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fuel sold for use in a train (the train
rate).

(4) Cross reference. For the registra-
tion requirement relating to certain
bus and train operators, see §48.4101-
1(c)(2).

(c) Ezxemptions. The taxes imposed
under paragraphs (a) and (b) of this sec-
tion do not apply to a delivery of any
liquid for—

(1) Use on a farm for farming pur-
poses as that term and related terms
are defined in §48.6420-4 (a) through (g);

(2) The exclusive use of a State;

(3) Use described in section 4041(h)
(relating to use in a vehicle owned by
an aircraft museum);

(4) Use in a bus while the bus is en-
gaged in the transportation of students
and employees of schools (as defined in
the last sentence of section
4221(A)(7)(C));

(5) Use in a qualified local bus (as de-
fined in section 6427(b)(2)(D)) while the
bus is engaged in furnishing (for com-
pensation) intracity passenger land
transportation that is available to the
general public and is scheduled and
along regular routes;

(6) Use in a highway vehicle that—

(i) Is not registered (and is not re-
quired to be registered) for highway
use under the laws of any State or for-
eign country; and

(ii) Is used in the operator’s trade or
business or in an activity of the oper-
ator described in section 212 (relating
to the production of income);

(7) The exclusive use of a nonprofit
educational organization, as defined in
§48.4221-6(b); or

(8) Use in a highway vehicle that is
owned by the United States and is not
used on the highway.

(d) Effective date. This section is ap-
plicable after December 31, 1993, except
that references to kerosene are appli-
cable after June 30, 1998.

[T.D. 8659, 61 FR 10458, Mar. 14, 1996, as
amended by T.D. 8879, 66 FR 17157, Mar. 31,
2000]

§48.4082-5 Diesel fuel and kerosene;
Alaska.

(a) Application. This section applies
to diesel fuel or kerosene removed, en-
tered, or sold in Alaska for ultimate
sale or use in an exempt area of Alas-
ka.
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(b) Definitions.

Exempt area of Alaska means the area
of Alaska in which the sulfur content
requirements for diesel fuel (see sec-
tion 211(i) of the Clean Air Act (42
U.S.C. 7545(i))) do not apply because the
Administrator of the Environmental
Protection Agency has granted an ex-
emption under section 211(i)(4) of that
Act.

Nontaxable use means a use described
in section 4082(b).

Qualified dealer means any person
that holds a qualified dealer license
from the state of Alaska or has been
registered by the district director as a
qualified retailer. The district director
will register a person as a qualified re-
tailer only if the district director—

(1) Determines that the person, in the
course of its trade or business, regu-
larly sells diesel fuel or kerosene for
use by its buyer in a nontaxable use;
and

(2) Is satisfied with the filing, de-
posit, payment, and claim history for
all federal taxes of the person and any
related person.

(¢) Taz-free removals and entries. Not-
withstanding §48.4082-1, tax is not im-
posed by section 4081 on the removal or
entry of any diesel fuel or kerosene in
an exempt area of Alaska if—

(1) The person that would be liable
for tax under §48.4081-2 or 48.4081-3 is a
taxable fuel registrant and satisfies the
requirements of paragraph (e) of this
section;

(2) In the case of a removal from a
terminal, the terminal is an approved
terminal; and

(3) The owner of the diesel fuel or
kerosene immediately after the re-
moval or entry holds the fuel for its
own use in a nontaxable use or is a
qualified dealer.

(d) Sales after removals and entries—(1)
In general. Paragraph (c) of this section
does not apply with respect to diesel
fuel or kerosene that is subsequently
sold by a qualified dealer unless—

(i) The fuel is sold in an exempt area
of Alaska;

(ii) The buyer purchases the fuel for
its own use in a nontaxable use or is a
qualified dealer; and

(iii) The seller satisfies the require-
ments of paragraph (e) of this section.
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(2) Tax imposed at time of sale; liability
for taxr. Notwithstanding §§48.4081-2 and
48.4081-3, in any case in which para-
graph (c) of this section does not apply
with respect to diesel fuel or kerosene
because of a subsequent sale by a quali-
fied dealer, the tax with respect to that
fuel is imposed at the time of the sub-
sequent sale and the qualified dealer is
liable for the tax.

(3) Rate of tax. For the rate of tax, see
section 4081.

(e) Evidence of tax-free transactions.
The requirements of section 4082(c)(2)
(relating to certification) and this
paragraph (e) are satisfied if the person
otherwise liable for tax is able to show
the district director satisfactory evi-
dence of the exempt nature of the
transaction and has no reason to be-
lieve that the evidence is false. Satis-
factory evidence may include copies of
qualified dealer licenses or exemption
certificates obtained for state tax pur-
poses.

(f) Registration. With respect to each
person that has been registered as a
qualified retailer by the district direc-
tor, the rules of §48.4101-1(g), (h), and
(1) apply.

(g) Cross reference. For the tax on pre-
viously untaxed diesel fuel or kerosene
that is used for a taxable purpose, see
§48.4082—-4.

(h) Effective date. This section is ap-
plicable with respect to diesel fuel re-
moved or entered after December 31,
1996, and with respect to kerosene re-
moved or entered after June 30, 1998. A
person registered by the district direc-
tor as a qualified retailer before April
2, 1998 may be treated, to the extent
the district director determines appro-
priate, as a qualified dealer for the pe-
riod before that date.

[T.D. 8693, 61 FR 66216, Dec. 17, 1996. Redesig-
nated and amended by T.D. 8748, 63 FR 25,
Jan. 2, 1998; T.D. 8879, 656 FR 17157, Mar. 31,
2000]

§48.4082-6 Kerosene; exemption for
aviation-grade kerosene.

(a) Owverview. This section prescribes
the conditions under which tax does
not apply to the removal or entry of
aviation-grade kerosene that is des-
tined for use as a fuel in an aircraft.

(b) Definition. For purposes of this
section, aviation-grade kerosene means
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kerosene-type jet fuel covered by
ASTM specification D 1655 or military
specification MIL-DTL-5624T (Grade
JP-5) or MIL-DTL-83133E (Grade JP-8).
For availability of ASTM and military
specifications, see §48.4081-1(d).

(c) Exemption for certain removals and
entries. Tax is not imposed under
§48.4081-2(b), 48.4081-3(b)(1)(ii), or
48.4081-3(c)(1)(ii) on the removal or
entry of aviation-grade kerosene if—

(1) The person otherwise liable for
tax is a taxable fuel registrant;

(2) In the case of a removal from a
terminal, the terminal is an approved
terminal; and

(3)(i) The person otherwise liable for
tax delivers the kerosene into the fuel
supply tank of an aircraft and this de-
livery is not in connection with a sale;
or

(ii) The kerosene is sold for use as a
fuel in an aircraft and, at the time of
the sale, the person otherwise liable for
tax has an unexpired certificate (de-
scribed in paragraph (e) of this section)
from the buyer and has no reason to
believe any information in the certifi-
cate is false.

(d) Certain later sales—(1) In general.
Paragraph (c) of this section does not
apply with respect to kerosene that is
sold as described in paragraph (c)(3)(ii)
of this section if there is a later dis-
qualifying sale of the kerosene. A later
disqualifying sale is any later sale
other than a later sale—

(i) By a person that, at the time of
the sale, has an unexpired certificate
(described in paragraph (e) of this sec-
tion) from the buyer and has no reason
to believe that any information in the
certificate is false; or

(ii) In connection with the delivery of
the kerosene into the fuel supply tank
of an aircraft.

(2) Imposition of tazx; liability for tax.
Notwithstanding §§ 48.4081-2 and
48.4081-3, in any case in which para-
graph (d)(1) of this section applies, tax
is imposed with respect to that ker-
osene at the time of the first later dis-
qualifying sale and the seller in that
sale is liable for the tax.

(3) Rate of tax. For the rate of tax, see
section 4081.

(e) Certificate—(1) In general. The cer-
tificate described in this paragraph (e)
is a statement by a buyer that is
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signed under penalties of perjury by a
person with authority to bind the
buyer, is in substantially the same
form as the model certificate provided
in paragraph (e)(3) of this section, and
contains all information necessary to
complete the model certificate. A new
certificate or notice that the current
certificate is invalid must be given if
any information in the current certifi-
cate changes. The certificate may be
included as part of any business
records normally used to document a
sale. The certificate expires on the ear-
liest of the following dates:

(i) The date one year after the effec-
tive date of the certificate (which may
be no earlier than the date it is signed).

(ii) The date the buyer provides the
seller a new certificate or notice that
the current certificate is invalid.

(iii) The date the Internal Revenue
Service or the buyer notifies the seller
that the buyer’s right to provide a cer-
tificate has been withdrawn.

(2) Withdrawal of the right to provide a
certificate. The Internal Revenue Serv-
ice may withdraw the right of a buyer
of aviation-grade kerosene to provide a
certificate under this section if the
buyer uses the aviation-grade kerosene
to which a certificate relates other
than as a fuel in an aircraft or sells the
kerosene without first obtaining a cer-
tificate from its buyer. The Internal
Revenue Service may notify any seller
to whom the buyer has provided a cer-
tificate that the buyer’s right to pro-
vide a certificate has been withdrawn.

(3) Model certificate.

CERTIFICATE OF PERSON BUYING AVIA-
TION-GRADE KEROSENE FOR USE AS A
FUEL IN AN AIRCRAFT

(To support tax-free removals and entries of
aviation-grade kerosene under section 4082
of the Internal Revenue Code.)

(Buyer)

certifies the following
Name of Buyer

under penalties of perjury:

The aviation-grade kerosene to which this
certificate applies will be used by Buyer as a
fuel in an aircraft or resold by Buyer for that
use.

This certificate applies to percent
of Buyer’s purchases from
(name, address, and

employer identification number of seller) as
follows (complete as applicable):
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1. A single purchase on invoice or delivery
ticket number .

2. All purchases between (effec-
tive date) and (expiration date)
(period not to exceed one year after the ef-
fective date) under account or order num-
ber(s) . If this certificate applies
only to Buyer’s purchases for certain loca-
tions, check here and list the loca-
tions.

Buyer is buying the kerosene for (check ei-
ther or both as applicable):  Buyer’s use
as a fuel in an aircraft. =~ Resale for use as
a fuel in an aircraft.

Buyer will provide a new certificate to the
seller if any information in this certificate
changes.

If Buyer sells the aviation-grade kerosene
to which this certificate relates and does not
deliver it into the fuel supply tank of an air-
craft, Buyer will be liable for tax unless
Buyer obtains a certificate from its buyer
stating that the aviation-grade kerosene will
be used as a fuel in an aircraft.

If Buyer violates the terms of this certifi-
cate, the Internal Revenue Service may
withdraw Buyer’s right to provide a certifi-
cate.

Buyer has not been notified by the Internal
Revenue Service that its right to provide a
certificate has been withdrawn.

The fraudulent use of this certificate may
subject Buyer and all parties making any
fraudulent use of this certificate to a fine or
imprisonment, or both, together with the
costs of prosecution.

Printed or typed name of person signing

Title of person signing

Employer identification number

Address of Buyer

Signaturé and date sighed

(f) Effective date. This section is ap-
plicable after March 30, 2000, except
that paragraph (d) of this section is ap-
plicable after June 30, 2000.

[T.D. 8879, 65 FR 17158, Mar. 31, 2000]

§48.4082-7 Kerosene;
feedstock purposes.

exemption for

(a) Overview. This section prescribes
the conditions under which tax does
not apply to the removal or entry of
kerosene for use for a feedstock pur-
pose.

§48.4082-7

(b) Definitions. The following defini-
tions apply to this section:

Feedstock purpose means the use of
kerosene for nonfuel purposes in the
manufacture or production of any sub-
stance other than gasoline, diesel fuel,
or special fuels referred to in section
4041. Thus, for example, Kkerosene is
used for a feedstock purpose when it is
used as an ingredient in the production
of paint and is not used for a feedstock
purpose when it is used to power ma-
chinery at a factory where paint is pro-
duced.

Feedstock user means a person that
uses kerosene for a feedstock purpose.

Registered feedstock user means a feed-
stock user that is—

(1) Registered under section 4101 as a
feedstock user; or

(2) With respect to removals and en-
tries before October 1, 2000, a taxable
fuel registrant.

(c) Exemption for removals and entries.
Tax is not imposed on the removal or
entry of kerosene if—

(1) The person otherwise liable for
tax is a taxable fuel registrant;

(2) In the case of a removal from a
terminal, the terminal is an approved
terminal; and

(3)(i) The person otherwise liable for
tax uses the kerosene for a feedstock
purpose; or

(ii) The kerosene is sold for use by
the buyer for a feedstock purpose and,
at the time of the sale, the person oth-
erwise liable for tax has an unexpired
certificate (described in paragraph (e)
of this section) from the buyer and has
no reason to believe any information in
the certificate is false.

(d) Later sale—(1) In general. Para-
graph (c) of this section does not apply
with respect to kerosene that is sold as
described in paragraph (c¢)(3)(ii) of this
section if the buyer in that sale (the
certifying buyer) sells the kerosene.

(2) Imposition of tazx; liability for tax.
Notwithstanding §§ 48.4081-2 and
48.4081-3, in any case in which para-
graph (d)(1) of this section applies, tax
with respect to that kerosene is im-
posed at the time of the sale by the
certifying buyer and the -certifying
buyer is liable for the tax.

(3) Rate of tax. For the rate of tax, see
section 4081.
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(e) Certificate—(1) In general. The cer-
tificate described in this paragraph (e)
is a statement by a buyer that is
signed under penalties of perjury by a
person with authority to bind the
buyer, is in substantially the same
form as the model certificate provided
in paragraph (e)(2) of this section, and
contains all information necessary to
complete the model certificate. A new
certificate or notice that the current
certificate is invalid must be given if
any information in the current certifi-
cate changes. The certificate may be
included as part of any business
records normally used to document a
sale. The certificate expires on the ear-
liest of the following dates:

(i) The date one year after the effec-
tive date of the certificate (which may
be no earlier than the date it is signed).

(ii) The date the buyer provides the
seller a new certificate or notice that
the current certificate is invalid.

(iii) The date the seller is notified by
the Internal Revenue Service or the
buyer that the buyer’s registration has
been revoked or suspended.

(2) Model certificate.

CERTIFICATE OF REGISTERED
FEEDSTOCK USER

(To support tax-free removals and entries of
kerosene under section 4082 of the Internal
Revenue Code.)

; ] (Buyer)
certifies the following
Name of Buyer

under penalties of perjury:

Buyer is a registered feedstock user with
registration number . Buyer’s reg-
istration has not been revoked or suspended.

The kerosene to which this certificate ap-
plies will be used by Buyer for a feedstock
purpose.

This certificate applies to percent
of Buyer’s purchases from

(name, address, and
employer identification number of seller as
follows (complete as applicable):

1. A single purchase on invoice or delivery
ticket number .

2. All purchases between ~ (effec-
tive date) and (expiration date)
(period not to exceed one year after the ef-
fective date) under account or order num-
ber(s) . If this certificate applies
only to Buyer’s purchases for certain loca-
tions, check here and list the loca-
tions.
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If Buyer sells the kerosene to which this
certificate relates, Buyer will be liable for
tax on that sale.

Buyer will provide a new certificate to the
seller if any information in this certificate
changes.

If Buyer violates the terms of this certifi-
cate, the Internal Revenue Service may re-
voke Buyer’s registration.

Buyer understands that the fraudulent use
of this certificate may subject Buyer and all
parties making any fraudulent use of this
certificate to a fine or imprisonment, or
both, together with the costs of prosecution.

Printed or typed name of person signing

Title of person signing

Employer identification number

Address of Buyer

Signature and date signed

(f) Effective date. This section is ap-
plicable after March 30, 2000, except
that paragraph (d) of this section is ap-
plicable after June 30, 2000.

[T.D. 8879, 656 FR 17158, Mar. 31, 2000]

§48.4083-1 Taxable fuel;
tive authority.

(a) In general—(1) Authority to inspect.
Officers or employees of the IRS des-
ignated by the Commissioner, upon
presenting appropriate credentials and
a written notice to the owner, oper-
ator, or agent in charge, are authorized
to enter any place and to conduct in-
spections in accordance with para-
graphs (a) through (c) of this section.

(2) Reasonableness. Inspections will be
performed in a reasonable manner and
at times that are reasonable under the
circumstances, taking into consider-
ation the normal business hours of the
place to be entered.

(b) Place of inspection—(1) In general.
Inspections may be at any place at
which taxable fuel is (or may be) pro-
duced or stored or at any inspection
site where evidence of activities de-
scribed in section 6715(a) may be dis-
covered. These places may include, but
are not limited to—

(i) Any terminal;

(ii) Any fuel storage facility that is
not a terminal;

administra-
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(iii) Any retail fuel facility; or

(iv) Any designated inspection site.

(2) Designated inspection sites. A des-
ignated inspection site is any State
highway inspection station, weigh sta-
tion, agricultural inspection station,
mobile station, or other location des-
ignated by the Commissioner to be
used as a fuel inspection site. A des-
ignated inspection site will be identi-
fied as a fuel inspection site.

(c) Scope of inspection—(1) Inspection.
Officers or employees may physically
inspect, examine or otherwise search
any tank, reservoir, or other container
that can or may be used for the produc-
tion, storage, or transportation of fuel,
fuel dyes, or fuel markers. Inspection
may also be made of any equipment
used for, or in connection with, produc-
tion, storage, or transportation of fuel,
fuel dyes, or fuel markers. This in-
cludes any equipment used for the dye-
ing or marking of fuel. This also in-
cludes books and records, if any, that
are maintained at the place of inspec-
tion and are kept to determine excise
tax liability under section 4081.

(2) Detainment. Officers or employees
may detain any vehicle or train for the
purpose of inspecting its fuel tanks and
storage tanks. Detainment will be ei-
ther on the premises under inspection
or at a designated inspection site. De-
tainment may continue for such rea-
sonable period of time as is necessary
to determine the amount and composi-
tion of the fuel.

(3) Removal of samples. Officers or em-
ployees may take and remove samples
of fuel in such quantities as are reason-
ably necessary to determine the com-
position of the fuel.

(d) Refusal to submit to inspection. For
the penalty for any refusal to permit
an entry or inspection authorized by
this section, see section 4083(c)(3). This
penalty is in addition to any tax that
may be imposed by section 4041 or 4081
and any penalty that may be imposed
by section 6715.

(e) Effective date. This section is ef-
fective January 1, 1994.

[T.D. 8659, 61 FR 10458, Mar. 14, 1996, as
amended by T.D. 8685, 61 FR 58007, Nov. 12,
1996; T.D. 8879, 656 FR 17159, Mar. 31, 2000]
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§48.4091-3 @OReserved]

§48.4101-1 Taxable fuel; registration.

(a) In general. (1) This section pro-
vides rules relating to registration
under section 4101 for purposes of the
federal excise tax on taxable fuel im-
posed by sections 4041(a)(1) and 4081 and
the credit or payment allowed to cer-
tain ultimate vendors of diesel fuel and
kerosene under section 6427.

(2) A person is registered under sec-
tion 4101 only if the district director
has issued a registration letter to the
person and the registration has not
been revoked or suspended. However,
the United States is treated as reg-
istered under section 4101.

(3) A refiner that is registered under
section 4101 may, with respect to the
bulk removal of any batch of gasohol
from its refinery, treat itself as a per-
son that is not registered. See §48.4081—
3(b)(1)({ii).

(4) Each business unit that has, or is
required to have, a separate employer
identification number is treated as a
separate person. Thus, two business
units (for example, a parent corpora-
tion and a subsidiary corporation, or a
proprietorship and a related partner-
ship), each of which has a different em-
ployer identification number, are two
persons.

(5) A registration in effect on Decem-
ber 31, 1993, with respect to the tax on
gasoline or diesel fuel is subject to the
district director’s review, and to rev-
ocation or suspension, under the stand-
ards set forth in this section, but re-
mains in effect until the earlier of—

(i) The effective date of a registra-
tion issued under paragraph (g)(3) of
this section; or

(ii) The effective date of the revoca-
tion or suspension of the registration
under paragraph (i) of this section.

(6)(i) A person is treated as a taxable
fuel registrant if on June 30, 1998, the
person—

(A) Is an enterer, refiner, terminal
operator, or throughputter with re-
spect to kerosene and is registered
under section 4101 as a producer or im-
porter of aviation fuel;

(B) Operates one or more terminals
that store kerosene (and no other type
of taxable fuel); or
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(C) Is a commercial airline, an oper-
ator of aircraft in noncommercial avia-
tion, or a fixed base operator and is
also a position holder with respect to
kerosene.

(ii) A person treated as registered
under paragraph (a)(6)(i) of this section
is treated as registered from July 1,
1998, until the earlier of—

(A) The date of a subsequent denial of
an application for registration under
paragraph (g)(2) of this section;

(B) The effective date of a subsequent
registration issued under paragraph
(2)(3) of this section;

(C) The effective date of a subsequent
revocation or suspension of registra-
tion under paragraph (i) of this section;
or

(D) July 1, 1999.

(b) Definitions—(1) Applicant. An ap-
plicant is a person that has applied for
registration under paragraph (e) of this
section.

(2) Bonded registrant. A bonded reg-
istrant is a person that has given a bond
to the district director under para-
graph (j) of this section as a condition
of registration.

(3) Gasohol bonding amount. The gas-
ohol bonding amount is the product of—

(i) The rate of tax applicable to later
separation, as described in §48.4081-
6(f)(1)(iii); and

(ii) The total number of gallons of
gasoline expected to be bought at the
gasohol production tax rate by the gas-
ohol blender during a representative 6-
month period (as determined by the
district director).

(4) Penaliced for a wrongful act. A per-
son has been penalized for a wrongful act
if the person has—

(i) Been assessed any penalty under
chapter 68 of the Internal Revenue
Code (or similar provision of the law of
any State) for fraudulently failing to
file any return or pay any tax, and the
penalty has not been wholly abated, re-
funded, or credited;

(ii) Been assessed any penalty under
chapter 68 of the Internal Revenue
Code, such penalty has not been wholly
abated, refunded, or credited, and the
district director determines that the
conduct resulting in the penalty is part
of a consistent pattern of failing to de-
posit, pay, or pay over a substantial
amount of tax;
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(iii) Been convicted of a crime under
chapter 75 of the Internal Revenue
Code (or similar provision of the law of
any State), or of conspiracy to commit
such a crime, and the conviction has
not been wholly reversed by a court of
competent jurisdiction;

(iv) Been convicted, under the laws of
the United States or any State, of a
felony for which an element of the of-
fense is theft, fraud, or the making of
false statements, and the conviction
has not been wholly reversed by a
court of competent jurisdiction;

(v) Been assessed any tax under sec-
tion 4103 and the tax has not been
wholly abated, refunded, or credited; or

(vi) Had its registration under sec-
tion 4101 or 4222 revoked.

(5) Related person. A related person is a
person that—

(i) Directly or indirectly exercises
control over an activity of the appli-
cant if the activity is described in
paragraph (¢)(1) or (d) of this section;

(ii) Owns, directly or indirectly, five
percent or more of the applicant;

(iii) Is under a duty to assure the
payment of a tax for which the appli-
cant is responsible;

(iv) Is a member, with the applicant,
of a group of organizations (as defined
in §1.52-1(b) of this chapter) that would
be treated as a group of trades or busi-
nesses under common control for pur-
poses of §1.52-1 of this chapter; or

(v) Distributed or transferred assets
to the applicant in a transaction in
which the applicant’s basis in the as-
sets is determined by reference to the
basis of the assets in the hands of the
distributor or transferor.

(6) Registrant. A registrant is a person
that the district director has, in ac-
cordance with paragraph (g)(3) of this
section, registered under section 4101
and whose registration has not been re-
voked or suspended.

(7) Pipeline operator. A pipeline oper-
ator is any person that operates a pipe-
line within the bulk transfer/terminal
system.

(8) Vessel operator. A vessel operator is
any person that operates a vessel with-
in the bulk transfer/terminal system.
However, for purposes of this defini-
tion, wvessel does not include a deep
draft ocean-going vessel (as defined in
§48.4042-3(a)).
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(9) Other definitions. For other defini-
tions relating to taxable fuel, see
§§48.4081-1, 48.4081-6(b), 48.4082-5(b),
48.4082-6(b), 48.4082-7(b), 48.6427-9(b),
48.6427-10(b), and 48.6427-11(b).

(c) Persons required to be registered—(1)
In general. A person is required to be
registered under section 4101 if the per-
son is—

(i) A blender;

(ii) An enterer;

(iii) A pipeline operator;

(iv) A position holder;

(v) A refiner;

(vi) A terminal operator; or

(vii) A vessel operator.

(2) Bus and train operators. Every op-
erator of a bus or train is required to
be registered under section 4101 at any
time it incurs any liability for tax
under section 4041 at the bus rate (as
described in §48.4082-4(b)(3)(i)) or the
train rate (as described in §48.4082-
4(b)(3)(i1)).

(3) Consequences of failing to register.
For the criminal penalty imposed for
failure to register, see section 7232. For
the civil penalty imposed for failure to
register, see section 7272.

(d) Persons that may, but are not re-
quired to, be registered. A person may,
but is not required to, be registered
under section 4101 if the person is—

(1) A feedstock user;

(2) A gasohol blender;

(3) An industrial user;

(4) A throughputter that is not a po-
sition holder;

(5) An ultimate vendor; or

(6) An ultimate vendor (blocked
pump).
(e) Application instructions. Applica-

tion for registration under section 4101
must be made in accordance with the
instructions for Form 637 (or such
other form as the Commissioner may
designate).

(f) Registration tests—(1) In general—(i)
Persons other than ultimate wvendors,
pipeline operators, and vessel operators.
Except as provided in paragraph
(f)(1)(ii) of this section, the district di-
rector will register an applicant only if
the district director determines that
the applicant meets the following three
tests (collectively, the registration
tests):

(A) The activity test of paragraph
(£)(2) of this section.

§48.4101-1

(B) The acceptable risk test of para-
graph (f)(3) of this section.

(C) The adequate security test of
paragraph (f)(4) of this section.

(ii) Ultimate vendors, pipeline opera-
tors, and vessel operators. The district
director will register an applicant as
an ultimate vendor, ultimate vendor
(blocked pump), pipeline operator, or
vessel operator only if the district di-
rector—

(A) Determines that the applicant
meets the activity test of paragraph
(£)(2) of this section; and

(B) Is satisfied with the filing, de-
posit, payment, and claim history for
all federal taxes of the applicant and
any related person.

(2) The activity test. An applicant
meets the activity test of this para-
graph (f)(2) only if the district director
determines that the applicant—

(i) Is, in the course of its trade or
business, regularly engaged as an oper-
ator of a bus or train or in the char-
acteristic activity of a person de-
scribed in paragraph (c)(1) or (d) of this
section; or

(ii) Is likely to be (because of such
factors as the applicant’s business ex-
perience, financial standing, or trade
connections), in the course of its trade
or business, regularly engaged as an
operator of a bus or train or in the
characteristic activity of a person de-
scribed in paragraph (c)(1) or (d) of this
section within a reasonable time after
becoming registered under section 4101.

(3) Acceptable risk test—(i) In general.
An applicant meets the acceptable risk
test of this paragraph (f)(3) only if—

(A) Neither the applicant nor a re-
lated person has been penalized for a
wrongful act; or

(B) Even though the applicant or a
related person has been penalized for a
wrongful act, the district director de-
termines, after review of evidence of-
fered by the applicant, that the reg-
istration of the applicant does not cre-
ate a significant risk of nonpayment or
late payment of the tax imposed by
sections 4041(a)(1) and 4081.

(i1) Significant risk of monpayment or
late payment of tax. In making the de-
termination described in paragraph
(H(3)([1)(B) of this section, the district
director may consider factors such as
the following:
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(A) The time elapsed since the appli-
cant or related person was penalized
for a wrongful act.

(B) The present relationship between
the applicant and any related person
that was penalized for any wrongful
act.

(C) The degree of rehabilitation of
the person penalized for any wrongful
act.

(D) The amount of bond given by the
applicant. In this regard, the district
director may accept a bond under para-
graph (j) of this section, without regard
to the limits on the amount of the
bond set by paragraph (j)(2) of this sec-
tion.

(4) Adequate security test—(i) In gen-
eral. An applicant meets the adequate
security test of this paragraph (f)(4)
only if the district director determines
that the applicant has both adequate
financial resources and a satisfactory
tax history, or the applicant gives the
district director a bond (under the pro-
visions of paragraph (j) of this section).

(ii) Adequate financial resources—(A)
In general. An applicant has adequate
financial resources only if the district
director determines that the applicant
is financially capable of paying—

(I) Its expected tax liability under
sections 4041(a)(1) and 4081 for a rep-
resentative 6-month period (as deter-
mined by the district director);

(2) In the case of a terminal operator,
the expected tax liability under section
4081 of persons other than the terminal
operator with respect to taxable fuel
removed at the racks of its terminals
during a representative 1-month period
(as determined by the district direc-
tor); and

(3) In the case of a gasohol blender,
the gasohol bonding amount.

(B) Basis for determination. The deter-
mination under §48.4101-1(f)(4)(ii) must
be based on all information relevant to
the applicant’s financial status.

(iii) Satisfactory tax history. An appli-
cant has a satisfactory tax history
only if the district director is satisfied
with the filing, deposit, and payment
history for all federal taxes of the ap-
plicant and any related person.

(g) Action on the application by the dis-
trict director—(1) Review of application.
The district director may investigate
the accuracy and completeness of any
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representations made by an applicant,
request any additional relevant infor-
mation from the applicant, and inspect
the applicant’s premises during normal
business hours without advance notice.

(2) Denial. If the district director de-
termines that an applicant does not
meet all of the applicable registration
tests described in paragraph (f) of this
section, the district director must no-
tify the applicant, in writing, that its
application for registration is denied
and state the basis for the denial.

(3) Approval. If the district director
determines that an applicant meets all
of the applicable registration tests de-
scribed in paragraph (f) of this section,
the district director must register the
applicant under section 4101 and issue
the applicant a letter of registration
containing the effective date of the
registration. The effective date of the
registration must be no earlier than
the date on which the district director
signs the letter of registration. A copy
of an application for registration
(Form 637) is not a letter of registra-
tion.

(h) Terms and conditions of registra-
tion—(1) Affirmative duties. Each reg-
istrant must—

(i) Make deposits, file returns, and
pay taxes required by the Internal Rev-
enue Code and the regulations;

(ii) Keep records sufficient to show
the registrant’s tax liability under sec-
tions 4041(a)(1) and 4081 and payments
or deposits of such liability;

(iii) Make all information reports re-
quired under section 4101(d);

(iv) Make available for inspection on
demand by the Internal Revenue Serv-
ice during normal business hours
records relevant to a determination of
tax liability under sections 4041(a)(1)
and 4081; and

(v) Notify the district director of any
change (such as a change in ownership)
in the information the registrant sub-
mitted in connection with its applica-
tion for registration, or previously sub-
mitted under this paragraph (h)(1)(v),
within 10 days after the change occurs.

(2) Prohibited actions. A registrant
may not—

(i) Sell, lease or otherwise allow an-
other person to use its registration;

(ii) Make any false statement to the
district director in connection with a
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submission under paragraph (h)(1) or
(h)(3) of this section;

(iii) Make any false statement on, or
violate the terms of, any certificate
given to another person to support an
exemption from, or a reduced rate of,
the tax imposed by section 4081; or

(iv) In the case of an ultimate vendor
(blocked pump), deliver kerosene (or
allow kerosene to be delivered) into the
fuel supply tank of a diesel-powered
highway vehicle or diesel-powered
train from a blocked pump.

(3) Additional terms and conditions for
terminal operators—(i) Notice required
with respect to dyed diesel fuel and dyed
kerosene. A legible and conspicuous no-
tice stating “DYED DIESEL FUEL,
NONTAXABLE USE ONLY, PENALTY
FOR TAXABLE USE” must be provided
by each terminal operator to any per-
son that receives dyed diesel fuel at a
terminal rack of that operator. A leg-
ible and conspicuous notice stating
“DYED KEROSENE, NONTAXABLE
USE ONLY, PENALTY FOR TAXABLE
USE” must be provided by each ter-
minal operator to any person that re-
ceives dyed kerosene at a terminal
rack of that operator. These notices
must be provided by the time of the re-
moval and must appear on all shipping
papers, bills of lading, and similar doc-
uments that are provided by the ter-
minal operator to accompany the re-
moval of the fuel.

(ii) Records to be maintained relating to
removals of diesel fuel or kerosene. Each
terminal operator must keep the fol-
lowing information with respect to
each rack removal of diesel fuel or ker-
osene at each terminal it operates:

(A) The bill of lading or other ship-
ping document.

(B) The record of whether the fuel
was dyed and marked in accordance
with §48.4082-1.

(C) The volume and date of the re-
moval.

(D) The identity of the person, such
as a common carrier, that physically
received the fuel.

(E) Any other information required
by the Commissioner.

(iii) Records to be maintained relating
to dye. With respect to each of its ter-
minals, a terminal operator must keep
records relating to dye inventories and
usage.

§48.4101-1

(iv) [Reserved]. For further guidance,
see §48.4101-1T(h)(3)(iv).

(v) Prohibition on providing incorrect
information. In connection with the re-
moval of diesel fuel or kerosene that is
not dyed and marked in accordance
with §48.4082-1, a terminal operator
may not provide any person (including
the position holder with respect to the
fuel) with any bill of lading, shipping
paper, or similar document indicating
that the diesel fuel or kerosene is dyed
and marked in accordance with
§48.4082-1.

(i) Adverse actions by the district direc-
tor against a registrant—(1) Mandatory
revocation or suspension. The district di-
rector must revoke or suspend the reg-
istration of any registrant if the dis-
trict director determines that the reg-
istrant, at any time—

(i) Does not meet one or more of the
applicable registration tests under
paragraph (f) of this section and has
not corrected the deficiency within a
reasonable period of time after notifi-
cation by the district director;

(ii) Has wused its registration to
evade, or attempt to evade, the pay-
ment of any tax imposed by section
4041(a)(1) or 4081, or to postpone or in
any manner to interfere with the col-
lection of any such tax, or to make a
fraudulent claim for a credit or pay-
ment;

(iii) Has aided or abetted another per-
son in evading, or attempting to evade,
payment of any tax imposed by section
4041(a)(1) or 4081, or in making a fraud-
ulent claim for a credit or payment; or

(iv) Has sold, leased, or otherwise al-
lowed another person to use its reg-
istration.

(2) Remedial action permitted in other
cases. If the district director deter-
mines that a registrant has, at any
time, failed to comply with the terms
and conditions of registration under
paragraph (h) of this section, made a
false statement to the district director
in connection with its application for
registration or retention of registra-
tion, or otherwise used its registration
in a manner that creates a significant
risk of nonpayment or late payment of
tax, then the district director may—

(1) Revoke or suspend the registrant’s
registration;
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(ii) In the case of a registrant other
than an ultimate vendor or an ultimate
vendor (blocked pump), require the reg-
istrant to give a bond under the provi-
sions of paragraph (j) of this section as
a condition of retaining its registra-
tion; and

(iii) In the case of a registrant other
than an ultimate vendor or an ultimate
vendor (blocked pump), require the reg-
istrant to file monthly or semimonthly
returns under §40.6011(a)-1(b) of this
chapter as a condition of retaining its
registration.

(3) Action by the district director to re-
voke or suspend a registration. If the dis-
trict director revokes or suspends a
registration, the district director must
so notify the registrant in writing and
state the basis for the revocation or
suspension. The effective date of the
revocation or suspension may not be
earlier than the date on which the dis-
trict director notifies the registrant.

(j) Bonds—(1) Form. Each bond given
to the district director as a condition
of registration under paragraph (f)(4)(i)
or (i)(2)(ii) of this section must be exe-
cuted in the form prescribed by the dis-
trict director. Each bond must be—

(i) A public debt obligation of the
United States Government;

(ii) An obligation the principal and
interest of which are unconditionally
guaranteed by the United States Gov-
ernment;

(iii) A bond executed by a surety
company listed in Department of the
Treasury Circular 570 as an acceptable
surety or reinsurer of federal bonds (a
surety bond); or

(iv) Any other bond with security (in-
cluding liens under section
4101(b)(1)(B)) considered acceptable by
the district director.

(2) Amount of bond. A bond given
under this paragraph (j) must be in an
amount that the district director de-
termines will ensure timely collection
of the taxes imposed by sections
4041(a)(1) and 4081, taking into account
the applicant’s financial capabilities,
tax history, and expected liability
under sections 4041(a)(1) and 4081. The
district director may increase or de-
crease the amount of the required bond
to take into account changes in the ap-
plicant’s financial capabilities, tax his-
tory, and expected liability under sec-
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tions 4041(a)(1) and 4081. However, in no
case may the amount of the bond be
greater than the amount that the dis-
trict director determines is equal to—

(i) The applicant’s expected tax li-
ability under sections 4041(a)(1) and
4081 for a representative 6-month pe-
riod (as determined by the district di-
rector);

(ii) In the case of a terminal oper-
ator, the expected tax liability of per-
sons other than the terminal operator
under section 4081 with respect to tax-
able fuel removed at the racks of its
terminals (determined as if all remov-
als of taxable fuel were taxable) during
a representative 1-month period (as de-
termined by the district director); and

(iii) In the case of a gasohol blender,
the gasohol bonding amount.

(3) Collection of taxes from a bond. If a
bonded registrant does not pay the
amount of tax it incurs under section
4041(a)(1) or 4081 by the time prescribed
in section 61561 for paying that tax, the
district director may collect the
amount of the unpaid tax (including
penalties and interest with respect to
that tax) from the bonded registrant’s
bond.

(4) Termination of bonds—(i) Surety
bonds. A surety on a bond may give
written notice to the district director
and the bonded registrant that the sur-
ety desires to be relieved of liability
under the bond after a certain date,
which date must be at least 60 days
after the receipt of the notice by the
district director. The surety will be re-
lieved of any liability that the bonded
registrant incurs after the date named
in the notice. However, the surety re-
mains liable for the amount of tax that
the bonded registrant incurred under
sections 4041(a)(1) and 4081 during the
term of the bond and for penalties and
interest with respect to that tax.

(ii) Other bonds. A bond (other than a
surety bond) given to the district direc-
tor may be returned to the bonded reg-
istrant only after the earlier of—

(A) The district director’s determina-
tion that the bonded registrant has
paid all taxes that the bonded reg-
istrant incurred under sections
4041(a)(1) and 4081 during the period
covered by the bond and any penalties
and interest with respect to the taxes;
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(B) The expiration of the period for
assessment of the taxes that the bond-
ed registrant incurred under sections
4041(a)(1) and 4081 taxes during the pe-
riod covered by the bond, as deter-
mined under the provisions of sub-
chapter A of chapter 66 of the Internal
Revenue Code; or

(C) The date that the district direc-
tor receives from the registrant a sub-
stitute bond given under this para-
graph (j).

(5) Determination that bond is no longer
required. If the district director deter-
mines that the bonded registrant meets
the adequate security test of paragraph
(f)(4) of this section without a bond,
the registrant is to be released from
the obligation to give a bond as a con-
dition of registration under section
4101.

(k) Cross references. For a rule relat-
ing to the filing of monthly and semi-
monthly returns by certain persons
that are registered under section 4101,
see §40.6011(a)-1(b)(2) of this chapter.
For rules relating to the tax on taxable
fuel, see §§48.4081-1 through 48.4083-1.
For rules relating to claims by reg-
istered ultimate vendors, see §48.6427-9.
For rules relating to claims by reg-
istered ultimate vendors (blocked
pump), see §48.6427-10.

(1) Effective dates. (1) Except as other-
wise provided in this paragraph (1), this
section is applicable as of January 1,
1994.

(2) Paragraph (c)(1) of this section
(relating to persons required to be reg-
istered) is applicable as of January 1,
1995, except that paragraphs (c)(1)(iii)
and (c)(1)(vii) of this section are appli-
cable after March 31, 2001.

(3) Paragraph (h)(3)(iii) of this sec-
tion (relating to certain recordkeeping
requirements) is applicable as of July
1, 1996.

(4) References in this section to ker-
osene are applicable after June 30, 1998.

(5) Applicability date. Paragraph
(f)(4)(ii)(B) of this section applies on
and after July 6, 2011.

[T.D. 8659, 61 FR 10459, Mar. 14, 1996; 61 FR
28053, June 4, 1996, as amended by T.D. 8879,
65 FR 17159, Mar. 31, 2000; 65 FR 264838, May 8,
2000; T.D. 9199, 70 FR 21334, Apr. 26, 2005; T.D.
9533, 76 FR 39283, July 6, 2011; 78 FR 9637, 78
FR 54761, Sept. 6, 2013]

§48.4102-1

§48.4101-2 Information reporting.

(a) In general. Each information re-
port under section 4101(d) must be—

(1) Made in the form required by the
Commissioner;

(2) Made for a period of one calendar
month; and

(3) Filed by the last day of the first
month following the month for which
the report is made, except that a report
relating to any month during 2000 must
be filed by February 28, 2001.

(b) Effective date. This section is ap-
plicable after March 30, 2000.

[T.D. 8879, 66 FR 17160, Mar. 31, 2000]

§48.4102-1 Inspection of records by
State or local tax officers.

(a) Inspection of records maintained by
taxpayer. The records that a taxpayer
is required to keep with respect to the
taxes imposed by section 4081 or 4091
must be open to inspection by any offi-
cer of any State or political subdivi-
sion thereof, or of the District of Co-
lumbia, who is charged with the en-
forcement or collection of any tax on
taxable fuel or aviation fuel.

(b) Inspection of records maintained by
Internal Revenue Service—(1) In general.
The records maintained by the Internal
Revenue Service with respect to the
taxes imposed by sections 4081 and 4091
shall, upon the request of an officer
(described in paragraph (b)(2) of this
section) of a State or political subdivi-
sion thereof, or of the District of Co-
lumbia, be open to inspection by the of-
ficer for purposes of collection or en-
forcement.

(2) Requests for inspection. Requests
for inspection under this paragraph
shall be made in writing, signed by any
officer of a State, political subdivision,
or the District of Columbia, who is
charged with the enforcement or col-
lection of any tax on taxable fuel or
aviation fuel imposed by the State, po-
litical subdivision, or the District of
Columbia, and shall be addressed to the
director of the Internal Revenue Serv-
ice Center having custody of the
records which it is desired to inspect.
Each such request shall state (i) the
kind of records (whether pertaining to
taxable fuel or aviation fuel) it is de-
sired to inspect, (ii) the period or peri-
ods covered by the records involved,
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(iii) the name of the officer by whom
the inspection is to be made, (iv) the
name of the representative of the offi-
cer who has been designated to make
the inspection, (v) by specific ref-
erence, the law of the State, political
subdivision, or the District of Colum-
bia imposing the tax which the officer
is charged with collecting or enforcing,
and the law under which the officer is
so charged, and (vi) the purpose for
which the inspection is to be made. The
service center director will notify the
person making the request upon ap-
proval or disapproval of the request.

(3) Time and place for inspection. In
any case where a request for inspection
under this paragraph (b) is approved,
the inspection shall be made in the of-
fice of the service center director hav-
ing custody of the records which it is
desired to inspect, but only in the pres-
ence of an internal revenue officer or
employee and during the regular hours
of business of the office.

[T.D. 7908, 48 FR 40222, Sept. 6, 1983, as
amended by T.D. 8659, 61 FR 10462, Mar. 14,
1996]

Subpart I—Coal

§48.4121-1 Imposition and rate of tax
on coal.

(a) Imposition of tar—(1) In general.
Section 4121(a) imposes a tax on coal
mined at any time in this country if
the coal is sold or used by the producer
after March 31, 1978 (see section 4218
and the regulations under that section
for rules relating to the use of coal
being treated as a sale of coal). For
purposes of this section, the term
“producer’” means the person in whom
is vested ownership of the coal under
state law immediately after the coal is
severed from the ground, without re-
gard to the existence of any contrac-
tual arrangement for the sale or other
disposition of the coal or the payment
of any royalties between the producer
and third parties. The term includes
any person who extracts coal from coal
waste refuse piles or from the silt
waste product which results from the
wet washing (or similarly processing)
of coal. However, the excise tax does
not apply to a producer who sells the
silt waste product without extracting
the coal from it, or to the producer
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who uses the silt waste product with-
out extracting the coal from it. Fur-
thermore, the excise tax does not apply
to the sale or use of the silt waste
product after any coal has been ex-
tracted from it.

(2) Examples. Paragraph (a)(1) of this
section may be illustrated by the fol-
lowing examples:

Example (1). A, a limited partnership, is the
owner of land on which a coal mine is lo-
cated. A contracts with XYZ Company to ex-
tract the coal for a set price per ton. XYZ
Company is an independent contractor and
has no ownership interest in the coal mined.
Under state law, A is the owner of the coal
immediately after severance. After XYZ ex-
tracts the coal from the mine, A sells the
coal. A is the producer of the coal and is re-
sponsible for the payment of the excise tax.

Example (2). A, a limited partnership, is the
owner of land on which a coal mine is lo-
cated. A leases the land to XYZ Company,
and XYZ Company extracts coal from the
mine and sells it. Under state law, XYZ is
the owner of the coal immediately after the
coal is severed from the ground. XYZ Com-
pany is the producer and must pay the excise
tax. This is true even though the lease agree-
ment requires XYZ to pay a royalty to A.

Example (3). XYZ Company purchases a
coal waste refuse pile from B and extracts
the coal from the waste refuse pile and sells
the coal. XYZ is the producer and must pay
the excise tax.

Example (4). XYZ Company is a producer of
coal and operates its own cleaning plant.
After wet washing the coal, it sells the coal
and the silt waste product. The sale of the
coal is subject to the excise tax whereas the
sale of the silt is not.

Example (5). Assume the same facts as in
example (4) except that before selling the silt
waste product XYZ Company extracts a
small quantity of finely sized coal from the
silt waste product and then sells both the
finely sized coal and the silt waste product.
The sale of the finely sized coal is subject to
the excise tax whereas the sale of the silt is
not.

(b) Rate of tax—(1) Underground mines;
surface mines. The rate of tax imposed
on coal from underground mines lo-
cated in the United States is the lower
of 50 cents per ton (2,000 pounds), or 2
percent of the sale price. The rate of
tax imposed on coal from surface mines
located in the United States is the
lower of 25 cents per ton (2,000 pounds)
or 2 percent of the sale price. If a sale
or use includes a portion of a ton, the
tax is applied proportionately. Thus, if
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1,200 pounds of coal from an under-
ground mine are sold for $35.00, the tax
is 30 cents.

(2) Combination. If a single mine
yields coal from both surface and un-
derground mining, the producer must
determine the rate (50 cents or 25 cents
per ton) for each ton of coal mined: It
is presumed that coal is mined from
underground mines (50 cents per ton)
unless the producer keeps sufficient
records to establish to the satisfaction
of the Secretary that the coal was
mined from a surface mine.

(c) Exemptions—(1) Lignite or imported
coal. The excise tax of coal does not
apply to lignite or imported coal. Lig-
nite is defined in accordance with the
standard specification for -classifica-
tion of coals by rank of the American
Society for Testing and Materials (An-
nual Book of ASTM Standards Part 26,
D 388). The procedures specified in D
388 must be followed. If a producer ex-
tracts both taxable coal and lignite,
then the producer must maintain ade-
quate records to establish the portion
of the mineral mined that is exempt
from the tax. In determining whether
all or a portion of the mineral ex-
tracted is lignite, the Service will con-
sider all the facts and circumstances.
For example, if a producer sells lignite
and coal, the Service will examine all
the facts and circumstances, including
the contract price, contract specifica-
tions, and the amount of lignite ex-
tracted as it compares to the amount
of lignite sold.

(2) Other exemptions mot applicable.
There are no exemptions for sales for
further manufacture, for export, for
use as supplies for vessels or aircraft,
for the use of a State or local govern-
ment, or for the use of a nonprofit edu-
cational organization. Furthermore,
the Secretary does not have discretion
to exempt sales of coal for use of the
United States from the tax. There is
also no exemption from the coal excise
tax when the coal is used in further
manufacture of another article that is
subject to manufacturers excise tax.
For example, if a producer of coal con-
verts coal into gasoline which the pro-
ducer then sells, the producer is liable
for the coal excise tax when the coal is
converted into gasoline and also liable

§48.4121-1

for the manufacturers excise tax on
gasoline when the gasoline is sold.

(d) Definitions and special rules—(1)
Coal produced from surface mine. Coal is
treated as produced from a surface
mine if all of the geological matter
(e.g., trees, earth, rock) above the coal
is removed before the coal is mined. In
addition, both coal mined by auger and
coal that is reclaimed from coal waste
refuse piles are treated as produced
from a surface mine.

(2) Coal produced from wunderground
mine. Coal is treated as produced from
an underground mine if it is not pro-
duced from a surface mine.

(3) Coal used by the producer. For pur-
poses of this section, the term ‘‘coal
used by the producer’” means use by
the producer in other than a mining
process. A mining process is deter-
mined the same way it is determined
for percentage depletion purposes. For
example, a producer who mines coal
does not ‘‘use’ the coal and thereby be-
comes liable for the tax merely be-
cause, before selling the coal, the pro-
ducer breaks it, cleans it, sizes it, or
applies one of the other processes listed
in section 613(c)(4)(A) of the Code. In
such a case, the producer will be liable
for the tax only when he sells the coal.
On the other hand, a producer who
mines coal does become liable for the
tax when he uses the coal as fuel, as an
ingredient in making coke, or in an-
other process not treated as ‘“‘mining”
under section 613(c).

(4) Tonnage sold and sales price. For
purposes of determining both the
amount of coal sold by a producer and
the sales price of the coal, the point of
sale is f.o.b. mine, or f.o.b. cleaning
point if the producer cleans the coal
before selling it. This is true even if
the producer sells the coal on the basis
of a delivered price. Accordingly, f.o.b.
mine or cleaning point is the point at
which the number of tons sold is to be
determined for purposes of applying
the applicable tonnage rate, and the
point at which the sales price is to be
determined for purposes of the tax
under the 2 percent rate.

(5) Constructive sale price. If a pro-
ducer uses coal mined by the producer
in other than a mining process, a con-
structive sale price must be used in de-
termining the tax under the 2 percent
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rate. This constructive price is deter-
mined under sections 613(c) and 4218(e)
of the Code, and is based on sales of
like kind and grade of coal by the pro-
ducer or other producers made f.o.b.
mine (if the coal is used without first
being cleaned) or f.o.b. cleaning plant
(if the coal is cleaned before it is used).
Normally, this constructive price will
be the same as the constructive price
used in determining the producer’s per-
centage depletion deduction.

[T.D. 7726, 45 FR 66453, Oct. 7, 1980; 45 FR
69214, Oct. 20, 1980; T.D. 8448, 57 FR 48186, Oct.
22, 1992]

Subpart J [Reserved]
Subpart K—Sporting Goods

SOURCE: Sections 48.4161(a)-1 through
48.4161(b)-5 contained in T.D. 7328, 39 FR
36586, Oct. 11, 1974, unless otherwise noted.
Sections 48.4181-1 through 48.4182-2 contained
in T.D. 6454, 25 FR 1774, Mar. 1, 1960.

§48.4161(a) [Reserved]

§48.4161(a)-1 Imposition and rate of
tax; fishing equipment.

(a) Imposition of tax. Section 4161(a)
imposes a tax on the sale of the fol-
lowing articles of fishing equipment
(including in each case parts or acces-
sories of such articles sold on or in con-
nection therewith or with the sale
thereof) by the manufacturer, pro-
ducer, or importer thereof:

(1) Fishing rods;

(2) Fishing creels;

(3) Fishing reels; and

(4) Artificial lures, baits, and flies.

The tax applies only to those items of
fishing equipment specified in section
4161(a) and this paragraph. Therefore,
other items of fishing equipment, such
as fishing nets, lines, hooks, sinkers,
gaffs, etc., are not subject to the tax.
Furthermore, the tax applies only to
those specified articles of fishing
equipment that are designed or con-
structed for use in the sport of fishing.
Accordingly, the tax does not apply to
those articles which, although nomi-
nally articles that are specified in sec-
tion 4161(a), are in the nature of toys or
novelties that merely simulate articles
of a type referred to in section 4161(a),
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and are not designed or constructed for
practical use in the sport of fishing.

(b) Rate of tax. Tax is imposed on the
sale of the articles enumerated in sec-
tion 4161(a) and paragraph (a) of this
section at the rate of 10 percent of the
price for which such articles are sold.
For the definition of the term ‘‘price”
see section 4216 and the regulations
thereunder.

(c) Liability for tax. The tax imposed
by section 4161(a) is payable by the
manufacturer, producer, or importer
making the sale. For determining who
is the manufacturer, producer, or im-
porter, see §48.0-2(a)(4).

[T.D. 7328, 39 FR 36586, Oct. 11, 1974, as
amended by T.D. 8043, 50 FR 32014, Aug. 8,
1985]

§48.4161(a)-2 Meaning of terms.

(a) Fishing rods. The term ‘‘fishing
rods’” includes all articles, however,
designated, that are designed or con-
structed for use in conjunction with a
fishing reel for casting a line and hook
in the sport of fishing. The term does
not include any article that is neither
designed for use in casting, nor suit-
able for such use. A so-called fishing
rod ‘“‘blank’ is not considered to be a
“fishing rod”’ unless the blank contains
an affixed handle and reel seat, or is
sold in the form of a kit that contains
a rod blank, a handle, and a reel seat.

(b) Fishing creels. The term ‘‘fishing
creels’”” includes all portable con-
tainers, of whatever material made,
that are designed for storing and car-
rying fish from the time they are
caught until such time as they are re-
moved from the container for consump-
tion or preservation. The term does not
include any article primarily designed
for use in the commercial fishing in-
dustry, or an article such as a collaps-
ible wire basket designed to be hung
over the side of a boat to keep fish cap-
tive and alive in the water.

(c) Fishing reels. The term ‘‘fishing
reels’” includes all mechanical and
electrical devices that contain a spool
for dispensing and recovering fishing
line, and are designed for use with fish-
ing rods in casting and in reeling in
hooked fish in the sport of fishing. The
term also includes reels designed for
use with bows, in the sport of
bowfishing.
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(d) Artificial lures, baits, and flies. The
term ‘‘artificial lures, baits, and flies”
includes all artifacts, of whatever ma-
terials made, that simulate an article
considered edible by fish and are de-
signed to be attached to a line or hook
to attract fish so that they may be cap-
tured. Thus, the term includes such ar-
tifacts as imitation flies, blades,
spoons, and spinners, and edible mate-
rials that have been processed so as to
resemble a different edible article con-
sidered more attractive to fish, such as
bread crumbs treated so as to simulate
salmon eggs, and pork rind cut and
dyed to resemble frogs, eels, or tad-
poles.

[T.D. 7328, 39 FR 36586, Oct. 11, 1974, as
amended by T.D. 8043, 50 FR 32014, Aug. 8,
1985]

§48.4161(a)-3 Parts and accessories.

(a) In general. The tax attaches with
respect to parts and accessories for ar-
ticles specified in section 4161(a) and
§48.4161(a)-1 that are sold on or in con-
nection with such articles, or with the
sale thereof, at the same rate applica-
ble to the sale of the basic articles. The
tax attaches in such cases whether or
not charges for the parts or accessories
are billed separately. To be considered
a part or accessory for an article speci-
fied in section 4161(a), an item must be
either essential to the operation of the
specified article, or be designed to di-
rectly improve the performance of the
specified article, or to improve its ap-
pearance. For example, a carrying case
for a fishing rod is not considered to be
a part or accessory for a fishing rod,
despite the fact that it is designed for
use with the rod, because it is neither
essential to the use of the rod, nor does
it in any way improve its performance
or appearance. A sale of a part or ac-
cessory which would otherwise be con-
sidered a sale ‘‘on or in connection
with’’ the sale of an article taxable
under section 4161(a), is not subject to
tax if the part or accessory is sold as a
replacement for an identical part or ac-
cessory being sold with the taxable ar-
ticle.

(b) Essential equipment. If taxable ar-
ticles are sold by the manufacturer,
producer, or importer thereof, without
parts or accessories that are essential
for their operation, or are designed di-

§48.4161(b)-1

rectly to improve the performance or
appearnace of the articles, the separate
sale of the parts accessories to the
same vendee will be considered, in the
absense of evidence to the contrary, to
have been made in connection with the
sale of the basic article, even though
the parts or accessories are shipped
separately at the same time or on a dif-
ferent date.

[T.D. 7328, 39 FR 36586, Oct. 11, 1974, as
amended by T.D. 8043, 50 FR 32014, Aug. 8,
1985]

§48.4161(a)-4 Use considered sale.

For provisions relating to the tax on
use of taxable articles by the manufac-
turer, producer, or importer thereof,
see section 4218 relating to use by a
manufacturer being considered a sale,
and the regulations thereunder.

§48.4161(a)-5 Tax-free sales.

For provisions relating to the tax-
free sales of articles referred to in sec-
tion 4161(a) see:

(a) Section 4221, relating to certain
tax-free sales;

(b) Section 4222, relating to registra-
tion;

(c) Section 4223, pertaining to special
rules relating to further manufacture;
and

(d) Section 4225, relating to exemp-
tion of articles manufactured or pro-
duced by Indians;

and the regulations thereunder.

§48.4161(b) [Reserved]

§48.4161(b)-1 Imposition and rates of
tax; bows and arrows.

(a) Imposition of tax. Section 4161(b)
imposes a tax on the sale of the fol-
lowing articles by the manufacturer,
producer, or importer thereof:

(1) Any bow that has a draw weight of
10 pounds or more;

(2) Any arrow that measures 18
inches overall or more in length;

(3) Any part or accessory (other than
a fishing reel) suitable for inclusion in
or attachment to a bow or arrow de-
scribed in subparagraph (1) or (2) of
this paragraph; and

(4) Any quiver suitable for use with
arrows described in subparagraph (2) of
this paragraph.
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(b) Rate of tax. The tax is imposed on
the sale of articles enumerated in sec-
tion 4161(b) and paragraph (a) of this
section at the rate of 11 percent of the
price for which such articles are sold.
For the definition of the term ‘‘price’’,
see section 4216 and the regulations
thereunder.

(c) Liability for tax. (1) The tax im-
posed by section 4161(b) is payable by
the manufacturer, producer, or im-
porter making the sale. For deter-
mining who is the manufacturer, pro-
ducer, or importer, see §48.0-2(a)(4).

[T.D. 7328, 39 FR 36586, Oct. 11, 1974, as
amended by T.D. 8043, 50 FR 32014, Aug. 8,
1985]

§48.4161(b)-2 Meaning of terms.

(a) For purposes of the tax imposed
by section 4161(b), and unless otherwise
expressly indicated:

(1) Bows. The term ‘‘bows” includes
all articles made of flexible materials,
that are designed to be equipped with a
string and used for the propelling of ar-
rows in the sport of archery (target
shooting), or in hunting or fishing.

(2) Arrows. The term ‘‘arrows’ in-
cludes all articles designed or con-
structed to be propelled by a bow in the
sport of archery (target shooting), or in
hunting or fishing. The overall length
of an arrow is to be measured from the
point of the tip or arrow-head to the
end of the arrow nock. In the case of
arrows sold by the manufacturer with-
out heads, tips, or nocks, the overall
length is to include the length of the
shaft plus the length of the nock and
head or tip that is normally used with
the particular type of arrow shaft.

(b) Parts and accessories—(1) In gen-
eral. ‘“‘Parts and accessories’ for bows
and arrows include all articles (other
than fishing reels) suitable for inclu-
sion in, or attachment to, a bow or
arrow of the type described in section
4161(b)(1) and paragraph (a) of this sec-
tion. Examples of parts and accessories
for bows are bow handles, bow limbs,
bow strings, bow string silencers, bow
stabilizers, arrow rests, bow slings, bow
sights, bow levels, bow tip protectors,
brush buttons, camouflaged bow cov-
ers, and all other articles designed to
be attached to or included in a bow to
assist in aiming or propelling an arrow,
or to protect the bow while in use. Ex-
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ample of parts and accessories for ar-
rows are arrow shafts, nocks, tips,
heads, head adapters, and feathers.

(2) General purpose materials and arti-
cles. General purpose materials and ar-
ticles that are not specifically designed
to directly improve the performance or
appearance of bows or arrows, or to
protect them while in use, are not con-
sidered to be ‘‘parts and accessories’
for bows or arrows, even though such
materials may be intended, after fur-
ther processing, to be included in or at-
tached to bows or arrows. An example
of a nontaxable article that is designed
for use with a bow, but is neither at-
tached to a bow, nor serves a purpose
directly related to the efficient use of a
bow, is a carrying case for a bow. Ex-
amples of nontaxable general purpose
materials or articles are glues and ce-
ments, feathers before they are pre-
pared for use with arrows, and bow-
string thread before it is processed into
bowstrings. Arrow-shaft material is
considered to be a taxable part for an
arrow, unless the manufacturer, pro-
ducer, or importer can establish that
the particular material is unsuitable
for use in the manufacture of arrows
that are subject to the tax imposed by
section 4161(b)(1)(B). In addition, the
term ‘‘parts and accessories’ does not
include articles in the nature of ex-
pendable supplies, even though such ar-
ticles are designed to be applied to, or
used with, bows or arrows. Examples of
such supply materials are bowstring
wax, and archery powder.

(¢) Quivers. The term ‘‘quivers’” in-
cludes all articles, of whatever mate-
rial made, that are designed to contain,
and to provide ready access to, taxable
arrows during the time an archer is en-
gaged in target shooting, hunting, or
fishing. The term does not include any
article designed solely for storing or
transporting arrows during times when
the arrows are not in use.

§48.4161(b)-3 Use considered sale.

For provisions relating to the tax on
use of taxable articles by the manufac-
turer, producer, or importer thereof,
see section 4218 relating to use by a
manufacturer considered a sale, and
the regulations thereunder.
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§48.4161(b)-4 Tax-free sales.

For provisions relating to tax-free
sales of articles referred to in section
4161(b) see:

(a) Section 4221, relating to certain
tax-free sales;

(b) Section 4222, relating to registra-
tion;

(c) Section 4223, pertaining to special
rules relating to further manufacture;
and

(d) Section 4225, relating to exemp-
tion of articles manufactured or pro-
duced by Indians;

and the regulations thereunder.

§48.4161(b)-5 Effective date.

The taxes imposed by section 4161(b)
are effective with respect to sales made
on and after January 1, 1975.

Subpart L—Taxable Medical
Devices

§48.4191-1 Imposition and rate of tax.

(a) Imposition of tax. Under section
4191(a), tax is imposed on the sale of
any taxable medical device by the
manufacturer, producer, or importer of
the device. For the definition of the
term taxable medical device, see §48.4191—
2.

(b) Rate of tax. Tax is imposed on the
sale of a taxable medical device at the
rate of 2.3 percent of the price for
which the device is sold. For the defini-
tion of the term price, see section 4216
and §§48.4216(a)-1 through 48.4216(e)-3.

(c) Liability for tax. The manufac-
turer, producer, or importer making
the sale of a taxable medical device is
liable for the tax imposed by section
4191(a). For rules relating to the deter-
mination of who the manufacturer,
producer, or importer is for purposes of
section 4191, see §48.0-2(a)(4). For the
definition of the term sale, see §48.0—
2(a)(b). For rules relating to the lease
of an article by the manufacturer, pro-
ducer, or importer, see section 4217 and
§48.4217-1 through §48.4217-2. For rules
relating to the use of an article by the
manufacturer, producer, or importer,
see section 4218 and §48.4218-1 through
§48.4218-5.

(d) Procedural rules. For the proce-
dural rules relating to section 4191, see
part 40 of this chapter.

§48.4191-2

(e) Tax-free sales for further manufac-
ture or export. For rules relating to tax-
free sales of taxable medical devices for
further manufacture or export, see sec-
tion 4221 and §48.4221-1 through
§48.4221-3.

(f) Payments made on or after January
1, 2013, pursuant to lease, installment
sale, or sale on credit contracts. For rules
relating to the taxability of payments
made on or after January 1, 2013, pursu-
ant to a lease, installment sale, or sale
on credit contract entered into on or
after March 30, 2010, see §48.4216(c)-
1(e)(1). For rules relating to the tax-
ability of payments made on or after
January 1, 2013, pursuant to a lease, in-
stallment sale, or sale on credit con-
tract entered into before March 30,
2010, see §48.4216(c)-1(e)(2).

(g) Effective/applicability date. This
section applies to sales of taxable med-
ical devices on and after January 1,
2013.

[T.D. 9604, 77 FR 72934, Dec. 7, 2012]

§48.4191-2 Taxable medical device.

(a) Taxable medical device—(1) In gen-
eral. A taxable medical device is any
device, as defined in section 201(h) of
the Federal Food, Drug, and Cosmetic
Act (FFDCA), that is intended for hu-
mans. For purposes of this section, a
device defined in section 201(h) of the
FFDCA that is intended for humans
means a device that is listed as a de-
vice with the Food and Drug Adminis-
tration (FDA) under section 510(j) of
the FFDCA and 21 CFR part 807, pursu-
ant to FDA requirements.

(2) Devices that should have been listed
with the FDA. If a device is not listed as
a device with the FDA but the FDA de-
termines that the device should have
been listed as a device, the device will
be deemed to be listed as a device with
the FDA as of the date the FDA noti-
fies the manufacturer or importer in
writing that corrective action with re-
spect to listing is required.

(b) Exemptions—(1) Specific exemptions.
The term taxable medical device does not
include eyeglasses, contact lenses, and
hearing aids.

(2) Retail exemption. The term taxable
medical device does not include any de-
vice of a type that is generally pur-
chased by the general public at retail

161



§48.4191-2

for individual use (the retail exemp-
tion). A device will be considered to be
of a type that is generally purchased
by the general public at retail for indi-
vidual use if it is regularly available
for purchase and use by individual con-
sumers who are not medical profes-
sionals, and if the design of the device
demonstrates that it is not primarily
intended for use in a medical institu-
tion or office or by a medical profes-
sional. Whether a device is of a type de-
scribed in the preceding sentence is
evaluated based on all the relevant
facts and circumstances. Factors rel-
evant to this evaluation are enumer-
ated in paragraphs (b)(2)(i) and (ii) of
this section. Further, there may be
facts and circumstances that are rel-
evant in evaluating whether a device is
of a type generally purchased by the
general public at retail for individual
use in addition to those described in
paragraphs (b)(2)(i) and (ii) of this sec-
tion. The determination of whether a
device is of a type that qualifies for the
retail exemption is made based on the
overall balance of factors relevant to
the particular type of device. The fact
that a device is of a type that requires
a prescription is not a factor in the de-
termination of whether or not the de-
vice falls under the retail exemption.

(i) Regularly available for purchase and
use by individual consumers. The fol-
lowing factors are relevant in deter-
mining whether a device is of a type
that is regularly available for purchase
and use by individual consumers who
are not medical professionals:

(A) Whether consumers who are not
medical professionals can purchase the
device in person, over the telephone, or
over the Internet, through retail busi-
nesses such as drug stores, super-
markets, or medical supply stores and
retailers that primarily sell devices
(for example, specialty medical stores,
durable medical equipment, pros-
thetics, orthotics, and supplies
(DMEPOS) suppliers and similar ven-
dors);

(B) Whether consumers who are not
medical professionals can use the de-
vice safely and effectively for its in-
tended medical purpose with minimal
or no training from a medical profes-
sional; and
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(C) Whether the device is classified
by the FDA under Subpart D of 21 CFR
part 890 (Physical Medicine Devices).

(i1) Primarily for use in a medical insti-
tution or office or by a medical profes-
sional. The following factors are rel-
evant in determining whether a device
is designed primarily for use in a med-
ical institution or office or by a med-
ical professional:

(A) Whether the device generally
must be implanted, inserted, operated,
or otherwise administered by a medical
professional;

(B) Whether the cost to acquire,
maintain, and/or use the device re-
quires a large initial investment and/or
ongoing expenditure that is not afford-
able for the average individual con-
sumer;

(C) Whether the device is a Class III
device under the FDA system of classi-
fication;

(D) Whether the device is classified
by the FDA under—

(I) 21 CFR part 862 (Clinical Chem-
istry and Clinical Toxicology Devices),
21 CFR part 864 (Hematology and Pa-
thology Devices), 21 CFR part 866 (Im-
munology and Microbiology Devices),
21 CFR part 868 (Anesthesiology De-
vices), 21 CFR part 870 (Cardiovascular
Devices), 21 CFR part 874 (Ear, Nose,
and Throat Devices), 21 CFR part 876
(Gastroenterology—Urology Devices),
21 CFR part 878 (General and Plastic
Surgery Devices), 21 CFR part 882 (Neu-
rological Devices), 21 CFR part 886
(Ophthalmic Devices), 21 CFR part 888
(Orthopedic Devices), or 21 CFR part
892 (Radiology Devices);

(2) Subpart B, Subpart D, or Subpart
E of 21 CFR part 872 (Dental Devices);

(3) Subpart B, Subpart C, Subpart D,
Subpart E, or Subpart G of 21 CFR part
884 (Obstetrical and Gynecological De-
vices); or

(4) Subpart B of 21 CFR part 890
(Physical Medicine Devices); and

(E) Whether the device qualifies as
durable medical equipment, pros-
thetics, orthotics, and supplies for
which payment is available exclusively
on a rental basis under the Medicare
Part B payment rules, and is an ‘“‘item
requiring frequent and substantial
servicing”’ as defined in 42 CFR 414.222.

(iii) Safe Harbor. The following de-
vices will be considered to be of a type
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generally purchased by the general
public at retail for individual use:

(A) Devices that are included in the
FDA’s online IVD Home Use Lab Tests
(Over-the-Counter Tests) database,
available at hittp:/
www.accessdata.fda.gov/scripts/cdrh/
cfdocs/cfIVD/Search.cfm.

(B) Devices that are described as
“OTC” or ‘‘over the counter’” devices
in the relevant FDA classification reg-
ulation heading.

(C) Devices that are described as
“OTC” or ‘‘over the counter’” devices
in the FDA’s product code name, the
FDA’s device classification name, or
the ‘‘classification name’ field in the
FDA’s device registration and listing
database, available at hitp://
www.accessdata.fda.gov/scripts/cdrh/
cfdocs/cfrl/rl.cfm.

(D) Devices that qualify as durable
medical equipment, prosthetics,
orthotics, and supplies, as described in
Subpart C of 42 CFR part 414 (Paren-
teral and Enteral Nutrition) and Sub-
part D of 42 CFR part 414 (Durable Med-
ical Equipment and Prosthetic and
Orthotic Devices), for which payment
is available on a purchase basis under
Medicare Part B payment rules, and
are—

(1) “Prosthetic and orthotic devices,”’
as defined in 42 CFR 414.202, that do not
require implantation or insertion by a
medical professional;

(2) “Parenteral and enteral nutrients,
equipment, and supplies’ as defined in
42 CFR 411.351 and described in 42 CFR
414.102(b);

(3) “Customized items,
in 42 CFR 414.224;

(4) “Therapeutic shoes,” as described
in 42 CFR 414.228(c); or

(5) Supplies necessary for the effec-
tive use of durable medical equipment
(DME), as described in section 110.3 of
chapter 15 of the Medicare Benefit Pol-
icy Manual (Centers for Medicare and
Medicaid Studies Publication 100-02).

(iv) Examples. The following examples
illustrate the rules of this paragraph
(0)(2).

Example 1. X manufactures non-sterile ab-
sorbent tipped applicators. X sells the appli-
cators to distributors Y and Z, which, in
turn, sell the applicators to medical institu-
tions and offices, medical professionals, and
retail businesses. The FDA requires manu-
facturers of non-sterile absorbent tipped ap-

tE)

as described

§48.4191-2

plicators to list the applicators as a device
with the FDA. The applicators are classified
by the FDA under 21 CFR part 880 (General
Hospital and Personal Use Devices) and prod-
uct code KXF.

Absorbent tipped applicators do not fall
within a retail exemption safe harbor set
forth in paragraph (b)(2)(iii) of this section.
Therefore, the determination of whether the
absorbent tipped applicators are devices of a
type generally purchased by the general pub-
lic at retail for individual use must be made
on a facts and circumstances basis.

Individual consumers who are not medical
professionals can regularly purchase the ab-
sorbent tipped applicators at drug stores, su-
permarkets, cosmetic supply stores or other
similar businesses, and can use the applica-
tors safely and effectively for their intended
medical purpose without training from a
medical professional. Further, the absorbent
tipped applicators do not need to be im-
planted, inserted, operated, or otherwise ad-
ministered by a medical professional, do not
require a large investment and/or ongoing
expenditure, are not a Class III device, are
not classified by the FDA under a category
described in paragraph (b)(2)(ii)(D) of this
section, and are not ‘“‘items requiring fre-
quent and substantial servicing” as defined
in 42 CFR 414.222.

Thus, the applicators have multiple factors
under paragraph (b)(2)(i) of this section that
tend to show they are regularly available for
purchase and use by individual consumers
and none of the factors under paragraph
(b)(2)(ii) of this section tend to show they are
designed primarily for use in a medical insti-
tution or office or by medical professionals.
Based on the totality of the facts and cir-
cumstances, the applicators are devices that
are of a type that are generally purchased by
the general public at retail for individual
use.

Example 2. X manufactures adhesive ban-
dages. X sells the adhesive bandages to dis-
tributors Y and Z, which, in turn, sell the
bandages to medical institutions and offices,
medical professionals, and retail businesses.
The FDA requires manufacturers of adhesive
bandages to list the bandages as a device
with the FDA. The adhesive bandages are
classified by the FDA under 21 CFR part 880
(General Hospital and Personal Use Devices)
and product code KGX.

Adhesive bandages do not fall within a re-
tail exemption safe harbor set forth in para-
graph (b)(2)(iii) of this section. Therefore,
the determination of whether the adhesive
bandages are devices of a type generally pur-
chased by the general public at retail for in-
dividual use must be made on a facts and cir-
cumstances basis.

Individual consumers who are not medical
professionals can regularly purchase the ad-
hesive bandages at drug stores, super-
markets, or other similar businesses, and
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can use the adhesive bandages safely and ef-
fectively for their intended medical purpose
without training from a medical profes-
sional. Further, the adhesive bandages do
not need to be implanted, inserted, operated,
or otherwise administered by a medical pro-
fessional, do not require a large investment
and/or ongoing expenditure, are not Class III
devices, are not classified by the FDA under
a category described in paragraph
(b)(2)(ii)(D) of this section, and are not
‘“‘items requiring frequent and substantial
servicing”’ as defined in 42 CFR 414.222.

Thus, the adhesive bandages have multiple
factors under paragraph (b)(2)(i) of this sec-
tion that tend to show they are regularly
available for purchase and use by individual
consumers and none of the factors under
paragraph (b)(2)(ii) of this section tend to
show they are designed primarily for use in
a medical institution or office or by medical
professionals. Based on the totality of the
facts and circumstances, the adhesive ban-
dages are devices that are of a type that are
generally purchased by the general public at
retail for individual use.

Example 3. X manufactures snake bite suc-
tion kits. X sells the snake bite suction kits
to distributors Y and Z, which, in turn, sell
the kits to medical institutions and offices,
medical professionals, and retail businesses.
The FDA requires manufacturers of snake
bite suction kits to list the kits as a device
with the FDA. The FDA classifies the snake
bit suction kits under 21 CFR part 880 (Gen-
eral Hospital and Personal Use Devices) and
product code KYP.

Snake bite suction kits do not fall within
a retail exemption safe harbor set forth in
paragraph (b)(2)(iii) of this section. There-
fore, the determination of whether the snake
bite suction kits are devices of a type gen-
erally purchased by the general public at re-
tail for individual use must be made on a
facts and circumstances basis.

Individual consumers who are not medical
professionals can regularly purchase the
snake bite suction kits at sporting goods
stores, camping stores, or other similar re-
tail businesses, and can use the kits safely
and effectively for their intended medical
purpose without training from a medical pro-
fessional. Further, the snake bite suction
kits do not need to be implanted, inserted,
operated, or otherwise administered by a
medical professional, do not require a large
investment and/or ongoing expenditure, are
not Class III devices, are not classified by
the FDA under a category described in para-
graph (b)(2)(ii)(D) of this section, and are not
‘“‘items requiring frequent and substantial
servicing’’ as defined in 42 CFR 414.222.

Thus, the snake bite suction kits have
multiple factors under paragraph (b)(2)(i) of
this section that tend to show they are regu-
larly available for purchase and use by indi-
vidual consumers and none of the factors
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under paragraph (b)(2)(ii) of this section tend
to show they are designed primarily for use
in a medical institution or office or by med-
ical professionals. Based on the totality of
the facts and circumstances, the snake bite
suction kits are devices that are of a type
that are generally purchased by the general
public at retail for individual use.

Example 4. X manufactures denture adhe-
sives. X sells the denture adhesives to dis-
tributors Y and Z, which, in turn, sell the ad-
hesives to dental offices and retail busi-
nesses. The FDA requires manufacturers of
denture adhesives to list the adhesive as a
device with the FDA. The FDA classifies the
denture adhesives under 21 CFR part 872
(Dental Devices) and product code KXX.

The denture adhesives do not fall within a
retail exemption safe harbor set forth in
paragraph (b)(2)(iii) of this section. There-
fore, the determination of whether the den-
ture adhesives are devices of a type generally
purchased by the general public at retail for
individual use must be made on a facts and
circumstances basis.

Individual consumers who are not medical
professionals can regularly purchase the den-
ture adhesives at drug stores, supermarkets,
or other similar businesses, and can use the
adhesives safely and effectively for their in-
tended medical purpose with minimal or no
training from a medical professional. Fur-
ther, the denture adhesives do not need to be
implanted, inserted, operated, or otherwise
administered by a medical professional, do
not require a large investment and/or ongo-
ing expenditure, are not Class III devices, are
not classified by the FDA under a category
described in paragraph (b)(2)(ii)(D) of this
section, and are not ‘‘items requiring fre-
quent and substantial servicing’ as defined
in 42 CFR 414.222.

Thus, the denture adhesives have multiple
factors under paragraph (b)(2)(i) of this sec-
tion that tend to show they are regularly
available for purchase and use by individual
consumers and none of the factors under
paragraph (b)(2)(ii) of this section tend to
show they are designed primarily for use in
a medical institution or office or by medical
professionals. Based on the totality of the
facts and circumstances, the denture adhe-
sives are devices that are of a type that are
generally purchased by the general public at
retail for individual use.

Example 5. X manufactures mobile x-ray
systems. X sells the x-ray systems to dis-
tributors Y and Z, which, in turn, sell the
systems generally to medical institutions
and offices, as well as medical professionals.
The FDA requires manufacturers of mobile
x-ray systems to list the systems as a device
with the FDA. The FDA classifies the mobile
x-ray systems under 21 CFR part 892 (Radi-
ology Devices) and product code IZL.

Mobile x-ray systems do not fall within a
retail exemption safe harbor set forth in
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paragraph (b)(2)(iii) of this section. There-
fore, the determination of whether the mo-
bile x-ray systems are devices of a type gen-
erally purchased by the general public at re-
tail for individual use must be made on a
facts and circumstances basis.

Individual consumers who are not medical
professionals can regularly purchase the mo-
bile x-ray systems over the Internet. How-
ever, individual consumers cannot use the x-
ray systems safely and effectively for their
intended medical purpose without training
from a medical professional. Although the
mobile x-ray systems are not Class III de-
vices and are not ‘‘items requiring frequent
and substantial servicing’’ as defined in 42
CFR 414.222, they need to be operated by a
medical professional, may require a large in-
vestment and/or ongoing expenditure, and
are classified by the FDA under a category
described in paragraph (b)(2)(ii)(D) of this
section (21 CFR part 892 (Radiology Devices).

Thus, with regard to the factors under
paragraph (b)(2)(i) of this section, the mobile
x-ray systems have one factor that tends to
show they are regularly available for pur-
chase and use by individual consumers and
one factor that tends to show that they are
not regularly available for purchase and use
by individual consumers. With regard to the
factors under paragraph (b)(2)(ii) of this sec-
tion, the mobile x-ray systems have multiple
factors that tend to show they are designed
primarily for use in a medical institution or
office or by medical professionals. Based on
the totality of the facts and circumstances,
the mobile x-ray systems are not devices
that are of a type that are generally pur-
chased by the general public at retail for in-
dividual use.

Example 6. X manufactures pregnancy test
kits. X sells the kits to distributors Y and Z,
which, in turn, sell the pregnancy test kits
to medical institutions and offices, medical
professionals, and retail businesses. The FDA
requires manufacturers of pregnancy test
kits to list the Kkits as a device with the
FDA. The FDA classifies the kits under 21
CFR part 862 (Clinical Chemistry and Clin-
ical Toxicology Devices) and product code
LCX.

The pregnancy test kits are included in the
FDA’s online IVD Home Use Lab Tests
(Over-the-Counter Tests) database. There-
fore, the over the counter pregnancy test
kits fall within the safe harbor set forth in
paragraph (b)(2)(iii)(A) of this section. Fur-
ther, the FDA product code name for LCX is
“Kit, Test, Pregnancy, HCG, Over The
Counter.” Therefore, the pregnancy test kits
also fall within the safe harbor set forth in
paragraph (b)(2)(iii)(C) of this section. Ac-
cordingly, the pregnancy test kits are de-
vices that are of a type that are generally
purchased by the general public at retail for
individual use.

§48.4191-2

Example 7. X manufactures blood glucose
monitors, blood glucose test strips, and
lancets. X sells the blood glucose monitors,
test strips, and lancets to distributors Y and
Z, which, in turn, sell the monitors, test
strips, and lancets to medical institutions
and offices, medical professionals, and retail
businesses. The FDA requires manufacturers
of blood glucose monitors, test strips, and
lancets to list the items as devices with the
FDA. The FDA classifies the blood glucose
monitors under 21 CFR part 862 (Clinical
Chemistry and Clinical Toxicology Devices)
and product code NBW. The FDA classifies
the test strips under 21 CFR part 862 (Clin-
ical Chemistry and Clinical Toxicology De-
vices) and product code NBW. The FDA clas-
sifies the lancets under 21 CFR part 878 (Gen-
eral and Plastic Surgery Devices) and prod-
uct code FMK.

The blood glucose monitors and test strips
are included in the FDA’s online IVD Home
Use Lab Tests (Over-the-Counter Tests) data-
base. Therefore, the blood glucose monitors
and test strips fall within the safe harbor set
forth in paragraph (b)(2)(iii)(A) of this sec-
tion. Further, the FDA product code name
for NBW is ‘““‘System, Test, Blood Glucose,
Over the Counter.” Therefore, the blood glu-
cose monitors and test strips also fall within
the safe harbor set forth in paragraph
(b)(2)(111)(C) of this section.

In addition, the lancets are supplies nec-
essary for the effective use of DME as de-
scribed in section 110.3 of chapter 15 of the
Medicare Policy Benefit Manual. Therefore,
the lancets fall within the safe harbor set
forth in paragraph (b)(2)(iii)(D)(5) of this sec-
tion.

Accordingly, the blood glucose monitors,
test strips, and lancets are devices that are
of a type that are generally purchased by the
general public at retail for individual use.

Example 8. X manufactures single axis
endoskeletal knee shin systems, which are
used in the manufacture of prosthetic legs. X
sells the knee shin systems to Y, a business
that makes prosthetic legs. The FDA re-
quires manufacturers of knee shin systems
and prosthetic legs to list the items as de-
vices with the FDA. The FDA classifies pros-
thetic leg components, including knee shin
systems, as external limb prosthetic compo-
nents under Subpart D of 21 CFR part
890.3420 and product code ISH. The FDA clas-
sifies prosthetic legs as an external assem-
bled lower limb prosthesis under 21 CFR part
890.3500 and product code ISW/KFX. In addi-
tion, the Centers for Medicare and Medicaid
Services have assigned the knee shin sys-
tems Healthcare Procedure Coding System
code 1.5810.

Prosthetic legs and certain prosthetic leg
components, including single axis
endoskeletal knee shin systems, fall within
the safe harbor for prosthetic and orthotic
devices that do not require implantation or
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insertion by a medical profession that is set
forth in paragraph (b)(2)(iii)(D)(I1) of this sec-
tion. Accordingly, both the single axis
endoskeletal knee shin systems manufac-
tured by X and the prosthetic legs made by
Y are devices that are of a type that are gen-
erally purchased by the general public at re-
tail for individual use.

Example 9. X manufactures mechanical and
powered wheelchairs. X sells the wheelchairs
to distributors Y and Z, which, in turn, sell
the wheelchairs to medical institutions and
offices, medical professionals, nursing
homes, and retail businesses. The FDA re-
quires manufacturers of manual and powered
wheelchairs to list the items as devices with
the FDA. The FDA classifies the manual and
powered wheelchairs under Subpart D of 21
CFR part 890 (Physical Medicine Devices).
The FDA classifies mechanical wheelchairs
under product code IOR. The FDA classifies
powered wheelchairs under product code
product code ITI.

Mechanical and powered wheelchairs do
not fall within a retail exemption safe har-
bor set forth in paragraph (b)(2)(iii) of this
section. Therefore, the determination of
whether the mechanical and powered wheel-
chairs are devices of a type generally pur-
chased by the general public at retail for in-
dividual use must be made on a facts and cir-
cumstances basis.

Individual consumers who are not medical
professionals can regularly purchase the
wheelchairs in drug stores, medical specialty
stores, or DME suppliers, as well as over the
Internet. In addition, individual consumers
can use the wheelchairs safely and effec-
tively for their intended medical purpose
with minimal or no training from a medical
professional, and the wheelchairs are classi-
fied by the FDA under Subpart D of 21 CFR
part 890 (Physical Medicine Devices). Fur-
ther, although the wheelchairs may require a
large initial investment and/or ongoing ex-
penditure, they do not need to be implanted,
inserted, operated, or otherwise adminis-
tered by a medical professional, are not Class
IIT devices, are not classified by the FDA
under a category described in paragraph
(b)(2)(ii)(D) of this section, and are not
“items requiring frequent and substantial
servicing’’ as defined in 42 CFR 414.222.

Thus, the wheelchairs have multiple fac-
tors under paragraph (b)(2)(i) of this section
that tend to show they are regularly avail-
able for purchase and use by individual con-
sumers and, at most, only one factor under
paragraph (b)(2)(ii) of this section tends to
show they are designed primarily for use in
a medical institution or office or by medical
professionals. Based on the totality of the
facts and circumstances, the mechanical and
powered wheelchairs are devices that are of a
type that are generally purchased by the
general public at retail for individual use.
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Example 10. X manufactures portable oxy-
gen concentrators. X sells the portable oxy-
gen concentrators to distributors Y and Z,
which, in turn, sell the portable oxygen con-
centrators to medical institutions and of-
fices, medical professionals, and retail busi-
nesses. The FDA requires manufacturers of
portable oxygen concentrators to list the
items as devices with the FDA. The FDA
classifies the oxygen regulators under 21
CFR part 868 (Anesthesiology Devices) and
product code CAW.

Portable oxygen concentrators do not fall
within a retail exemption safe harbor set
forth in paragraph (b)(2)(iii) of this section.
Therefore, the determination of whether the
oxygen concentrators are devices of a type
generally purchased by the general public at
retail for individual use must be made on a
facts and circumstances basis.

Individual consumers who are not medical
professionals can regularly purchase the
portable oxygen concentrators in retail phar-
macies, medical specialty stores, or DME
suppliers, as well as over the Internet. In ad-
dition, individual consumers can use the
portable oxygen concentrators safely and ef-
fectively for their intended medical purpose
with minimal or no training from a medical
professional. Further, although the portable
oxygen concentrators are classified by the
FDA under a category described in para-
graph (b)(2)(ii)(D) of this section, they do not
need to be implanted, inserted, operated, or
otherwise administered by a medical profes-
sional, do not require a large investment
and/or ongoing expenditure, are not Class III
devices, and are not ‘‘items requiring fre-
quent and substantial servicing’ as defined
in 42 CFR 414.222.

Thus, the portable oxygen concentrators
have multiple factors under paragraph
(b)(2)(1) of this section that tend to show
they are regularly available for purchase and
use by individual consumers and only one
factor under paragraph (b)(2)(ii) of this sec-
tion that tends to show they are designed
primarily for use in a medical institution or
office or by medical professionals. Based on
the totality of the facts and circumstances,
the portable oxygen concentrators are de-
vices that are of a type that are generally
purchased by the general public at retail for
individual use.

Example 11. X manufactures urinary ileos-
tomy bags. X sells the urinary ileostomy
bags to distributors Y and Z, which, in turn,
sell the urinary ileostomy bags to medical
institutions and offices, medical profes-
sionals, and retail businesses. The FDA re-
quires manufacturers of urinary ileostomy
bags to list the items as devices with the
FDA. The FDA classifies the urinary ileos-
tomy bags under 21 CFR part 876 (Gastro-
enterology—Urology Devices) and product
code EXH.
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The urinary ileostomy bags are ‘‘Pros-
thetic and orthotic devices,” as defined in 42
CFR 414.202, that do not require implanta-
tion or insertion by a medical professional.
Therefore, the urinary ileostomy bags fall
within the safe harbor set forth in paragraph
(b)(2)(iii)(D)(1) of this section. Accordingly,
the urinary ileostomy bags are devices that
are of a type that are generally purchased by
the general public at retail for individual
use.

Example 12. X manufactures nonabsorbable
silk sutures. X sells the nonabsorbable silk
sutures to distributors Y and Z, which, in
turn, sell the nonabsorbable silk sutures to
medical institutions and offices, medical
professionals, and retail businesses. The FDA
requires manufacturers of nonabsorbable
silk sutures to list the items as devices with
the FDA. The FDA classifies the nonabsorb-
able silk sutures under 21 CFR part 878 (Gen-
eral and Plastic Surgery Devices) and prod-
uct code GAP.

Nonabsorbable silk sutures do not fall
within a retail exemption safe harbor set
forth in paragraph (b)(2)(iii) of this section.
Therefore, the determination of whether the
nonabsorbable silk sutures are devices of a
type generally purchased by the general pub-
lic at retail for individual use must be made
on a facts and circumstances basis.

Individual consumers who are not medical
professionals can regularly purchase the
nonabsorbable silk sutures over the Internet.
However, individual consumers cannot use
nonabsorbable silk sutures safely and effec-
tively for their intended medical purpose
with minimal or no training from a medical
professional. Further, although the non-
absorbable silk sutures do not require a large
investment and/or ongoing expenditure, are
not Class III devices, and are not ‘‘items re-
quiring frequent and substantial servicing”’
as defined in 42 CFR 414.222, the nonabsorb-
able silk sutures are classified by the FDA
under a category described in paragraph
(b)(2)(ii)(D) of this section, and they need to
be administered by a medical professional.

Thus, with regard to the factors under
paragraph (b)(2)(i) of this section, the non-
absorbable silk sutures have one factor that
tends to show they are regularly available
for purchase and use by individual con-
sumers and one factor that tends to show
that they are not regularly available for pur-
chase and use by individual consumers. With
regard to the factors under paragraph
(b)(2)(ii) of this section, the nonabsorbable
silk sutures have multiple factors that tend
to show they are designed primarily for use
in a medical institution or office or by med-
ical professionals. Based on the totality of
the facts and circumstances, the nonabsorb-
able silk sutures are not devices that are of
a type that are generally purchased by the
general public at retail for individual use.
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Example 13. X manufactures nuclear mag-
netic resonance imaging (NMRI) systems
(also known as magnetic resonance imaging
(MRI) systems). X sells the NMRI systems to
distributor Y, which, in turn, sells the sys-
tems to medical institutions. The FDA re-
quires manufacturers of NMRI systems to
list the systems as a device with the FDA.
The FDA classifies the magnetic resonance
diagnostic device under 21 CFR part 892 (Ra-
diology Devices) and product code LNH.

NMRI systems do not fall within a retail
exemption safe harbor set forth in paragraph
(b)(2)(iii) of this section. Therefore, the de-
termination of whether the NMRI systems
are devices of a type generally purchased by
the general public at retail for individual use
must be made on a facts and circumstances
basis.

Individual consumers who are not medical
professionals may be able to regularly pur-
chase the NMRI systems over the Internet.
However, individual consumers cannot use
the NMRI systems safely and effectively for
their intended medical purpose without
training from a medical professional. Al-
though the NMRI systems are not Class III
devices and are not ‘‘items requiring fre-
quent and substantial servicing” as defined
in 42 CFR 414.222, they need to be operated by
a medical professional, and are of a type
classified by the FDA under 21 CFR part 892
(Radiology Devices). Further, the cost to ac-
quire, maintain, and/or use the NMRI sys-
tems requires a large initial investment and/
or ongoing expenditure that is not affordable
for the average consumer.

Thus, with regard to the factors under
paragraph (b)(2)(i), the NMRI systems have,
at most, one factor that tends to show that
they are regularly available for purchase and
use by individual consumers and at least one
factor that tends to show that they are not
regularly available for purchase and use by
individual consumers. With regard to the
factors under paragraph (b)(2)(ii), the NMRI
systems have multiple factors that tend to
show they are designed primarily for use in
a medical institution or office or by medical
professionals. Based on the totality of the
facts and circumstances, the NMRI systems
are not devices that are of a type that are
generally purchased by the general public at
retail for individual use.

Example 14. X manufactures therapeutic AC
powered adjustable home use beds. X sells
the beds to distributors Y and Z, which, in
turn, sell the beds to retail businesses. The
FDA requires manufacturers of therapeutic
AC powered adjustable home use beds to list
the items as devices with the FDA. The FDA
classifies the therapeutic AC powered adjust-
able home use beds under 21 CFR part 880
(General Hospital Devices) and product code
LLI.
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Therapeutic AC powered adjustable home
use beds do not fall within a retail exemp-
tion safe harbor set forth in paragraph
(b)(2)(iii) of this section. Therefore, the de-
termination of whether the beds are devices
of a type generally purchased by the general
public at retail for individual use must be
made on a facts and circumstances basis.

Although the beds may require a large ini-
tial investment and/or ongoing expenditure,
individual consumers who are not medical
professionals can regularly purchase the beds
in medical specialty stores or from DME sup-
pliers, as well as over the Internet. In addi-
tion, individual consumers can use the beds
safely and effectively for their intended med-
ical purpose with minimal or no training
from a medical professional. Further, the
beds are not classified by the FDA under a
category described in paragraph (b)(2)(ii)(D)
of this section, do not need to be implanted,
inserted, operated, or otherwise adminis-
tered by a medical professional, are not Class
IIT devices, and are not ‘‘items requiring fre-
quent and substantial servicing’ as defined
in 42 CFR 414.222.

Thus, the therapeutic AC powered adjust-
able home use beds have multiple factors
under paragraph (b)(2)(i) of this section that
tend to show they are regularly available for
purchase and use by individual consumers
and, at most, only one factor under para-
graph (b)(2)(ii) of this section that tends to
show they are designed primarily for use in
a medical institution or office or by medical
professionals. Based on the totality of the
facts and circumstances, the therapeutic AC
powered adjustable home use beds are de-
vices that are of a type that are generally
purchased by the general public at retail for
individual use.

Example 15. X manufactures powered flota-
tion therapy beds. X sells the beds to dis-
tributors Y and Z, which, in turn, sell the
beds to medical institutions and offices, and
medical professionals. The FDA requires
manufacturers of powered flotation therapy
beds to list the items as devices with the
FDA. The FDA classifies the powered flota-
tion therapy beds under 21 CFR part 890
(Physical Medicine Devices) and product
code 10Q.

Powered flotation therapy beds do not fall
within a retail exemption safe harbor set
forth in paragraph (b)(2)(iii) of this section.
Therefore, the determination of whether the
beds are devices of a type generally pur-
chased by the general public at retail for in-
dividual use must be made on a facts and cir-
cumstances basis.

Individual consumers who are not medical
professionals may be able to regularly pur-
chase the beds over the Internet. However,
individual consumers cannot use the beds
safely and effectively for their intended med-
ical purpose with minimal or no training
from a medical professional. Although the
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powered flotation therapy beds are not Class
III devices and are not ‘‘items requiring fre-
quent and substantial servicing” as defined
in 42 CFR 414.222, they need to be operated or
otherwise administered by a medical profes-
sional. Further, the cost to acquire, main-
tain, and/or use the powered flotation ther-
apy beds requires a large initial investment
and/or ongoing expenditure that is not af-
fordable for the average consumer.

Thus, with regard to the factors under
paragraph (b)(2)(i) of this section, the pow-
ered flotation therapy beds have, at most,
one factor that tends to show they are regu-
larly available for purchase and use by indi-
vidual consumers and at least one factor
that tends to show they are not regularly
available for purchase and use by individual
consumers. With regard to the factors under
paragraph (b)(2)(ii) of this section, the pow-
ered flotation therapy beds have multiple
factors that tend to show they are designed
primarily for use in a medical institution or
office or by medical professionals. Based on
the totality of the facts and circumstances,
the powered flotation therapy beds are not
devices that are of a type that are generally
purchased by the general public at retail for
individual use.

(c) Effective/applicability date. This
section applies to sales of taxable med-
ical devices on and after January 1,
2013.

[T.D. 9604, 77 FR 72934, Dec. 7, 2012; 78 FR
15878, Mar. 13, 2013]

Subpart M—Special Provisions Ap-
plicable to Manufacturers
Taxes

§48.4216(a)-1 Charges to be included
in sale price.

(a) In general. The ‘“‘price” for which
an article is sold includes the total
consideration paid for the article,
whether that consideration is in the
form of money, services, or other
things. See §48.0-2 (a) (5). However, for
purposes of the taxes imposed under
Chapter 32 certain collateral charges
made in connection with the sale of a
taxable article must be included in the
taxable sale price, whereas others may
be excluded. Any charge which is re-
quired by a manufacturer, producer, or
importer to be paid as a condition of
its sale of a taxable article and which
is not attributable to an expense fall-
ing within one of the exclusions pro-
vided in section 4216 or the regulations
thereunder is includible in the taxable
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sale price. It is immaterial for this pur-
pose that the charge may be paid to a
person other than the manufacturer,
producer, or importer, or that it may
be separately billed to the purchaser as
a charge earmarked for expenses in-
curred or to be incurred in his behalf,
such as charges for demonstration or
display of the article, for sales pro-
motion programs, or otherwise. With
respect to the rules relating to exclu-
sion (in the case of sales after Decem-
ber 31, 1960) of charges for local adver-
tising of a manufacturer’s products, see
section 4216(e) and §48.4216(e)-1. In the
case of sales on credit, a carrying, fi-
nance, or service charge is excludable
from the sale price if it is reasonably
related to the costs of carrying the de-
ferred portion of the sale price (such as
interest on the deferred portion of the
sale price, expenses of bookkeeping
necessary to keep the records of such
sales, and expenses of correspondence
and other communication in connec-
tion with collection).

(b) Tools and dies. Separate charges
for tools and dies used in the manufac-
ture or production of a taxable article
are to be included, in whole or in part,
in the sale price on which the tax is
based. It is immaterial whether the
charges for such items are billed in a
lump sum or are amortized or allocated
to each of the taxable articles. If, at
the termination of a contract to manu-
facture taxable articles, the tools and
dies used in production pass to the pur-
chaser, only the amount of deprecia-
tion of the tools and dies incurred in
production, computed on a ‘‘production
output” basis, should be included in
the sale price. If the purchaser fur-
nishes the tools and dies, the amount
of the cost thereof, to the extent that
such cost has been depreciated in the
production of the taxable articles
(computed on a ‘‘production output”
basis), shall be included in determining
the sale price of the articles for pur-
poses of computing the tax. This para-
graph applies to sales by manufactur-
ers after May 5, 1974.

(c) Charges for warranty. A charge for
a warranty of an article which the
manufacturer, producer, or importer
requires the purchaser to pay in order
to obtain the article shall be included
in the sale price of the article on which

§48.4216(a)-1

the tax is computed. On the other
hand, a charge for a warranty of a tax-
able article paid at the purchaser’s op-
tion shall not be included in the sale
price for purposes of computing tax
thereon.

(d) Charges for coverings, containers,
and packing. Any charge by the manu-
facturer, producer, or importer for cov-
erings and containers of whatever na-
ture used to pack an article for ship-
ment shall be included as part of the
sale price for the purpose of computing
the tax, whether or not the charges are
identified as such on the invoice or are
billed separately. Even though there is
an agreement that the manufacturer,
producer, or importer will repay all or
a portion of the charge for the cov-
erings or containers upon the return
thereof, the full charge nevertheless
shall be included in the sale price. It is
immaterial whether the charge made
at the time of sale is more or less than
the actual value of the covering or con-
tainer. See paragraph (b)(4) of
§48.6416(b)-1 for provisions relating to
the claiming of a credit or refund in
the case of a price readjustment due to
the return or repossession of a covering
or container. Packing charges are to be
included in the sale price whether the
charges cover normal packing or spe-
cial packing services, such as for extra
protection of the article or for odd-lot
quantities. This rule shall apply wheth-
er the packing services are initiated by
the manufacturer, producer, or im-
porter or are furnished at the request
of the purchaser and whether the pack-
ing is performed by the manufacturer,
producer, or importer or by another
person at his request. If the purchaser
supplies packing materials, the fair
market value of such materials must
be included in the tax base when com-
puting tax liability on the sale of the
article.

(e) Taxable and nontaxable articles sold
as a unit. Where a taxable article and a
nontaxable article are sold by the man-
ufacturer as a unit, the tax attaches to
that portion of the manufacturer’s sale
price of the unit which is properly allo-
cable to the taxable article. For exam-
ple, where a fishing reel (an article sub-
ject to tax under section 4161(a)) is
equipped with a fishing line (a non-
taxable article) and the reel and line
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are sold as a unit, the tax imposed by
section 4161(a) applies only to that por-
tion of the manufacturer’s sale price of
the unit which is properly allocable to
the fishing reel. Normally, the taxable
portion of such a unit may be deter-
mined by applying to the manufactur-
er’s sale price of the unit the ratio
which the manufacturer’s separate sale
price of the taxable article bears to the
sum of the sale prices of both the tax-
able and nontaxable articles, if such ar-
ticles are sold separately by the manu-
facturer. Where the articles (or either
one of them) are not sold separately by
the manufacturer and do not have es-
tablished sale prices, the taxable por-
tion is to be determined from a com-
parison of the actual costs of the arti-
cles to the manufacturer. Thus, if the
cost of the taxable article represents
four-fifths of the total cost of the com-
plete unit, the tax applies to four-fifths
of the price charged by the manufac-
turer for the unit.

[T.D. 75636, 43 FR 13517, Mar. 31, 1978]

§48.4216(a)-2 Exclusions
price.

(a) Tax—1) Tax not part of taxable sale
price. The tax imposed by Chapter 32 of
the Code on the sale of an article is not
part of the taxable sale price of the ar-
ticle. Thus, if a manufacturer com-
putes the tax on a sale price which is
determined without regard to the tax,
and it charges the proper tax as a sepa-
rate item, the amount of tax so
charged does not become a part of the
taxable sale price and no tax is due on
the tax so charged. Where no separate
charge is made as tax, it will be pre-
sumed that the price charged to the
purchaser for the article includes the
proper tax, and the proper percentage
of such price will be allocated to the
tax.

(2) Computation of tax. If an article
subject to tax at the rate of 10 percent
is sold for $100 and an additional item
of $10 is billed as tax, $100 is the tax-
able selling price and $10 is the amount
of tax due thereon. However, if the ar-
ticle is sold for $100 with no separate
billing or indication of the amount of
the tax, it will be presumed that the
tax is included in the $100, and a com-
putation will be necessary to deter-
mine what portion of the total amount

from sale
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represents the sale price of the article
and what portion represents the tax.
The computation is as follows:

Taxable sale price = sale price including
tax/100 + rate of tax.

Thus, if the tax rate is 10 percent and
the sale price including tax is $100, the
taxable sale price is $90.91 (that is, $100
divided by (100 + 10)), and the tax is 10
percent of $90.91, or $9.09.

(b) Transportation, delivery, insurance,
or installation charges—(1) Charges in-
curred pursuant to sale. Charges for
transportation, delivery, insurance, in-
stallation, and other expenses actually
incurred in connection with the deliv-
ery of an article to a purchaser pursu-
ant to a bona fide sale shall be ex-
cluded from the sale price in com-
puting the tax. Such charges include
all items of transportation, delivery,
insurance, installation, and similar ex-
pense incurred after shipment to a cus-
tomer begins, in response to the cus-
tomer’s order, pursuant to a bona fide
sale. However, costs of such nature in-
curred by a manufacturer, producer, or
importer in transporting, in the nor-
mal course of business and for its ben-
efit and convenience, articles from a
factory or port of entry to a warehouse
or other facility (regardless of the loca-
tion of such warehouse or facility) are
not considered as being incurred in
connection with the delivery of an arti-
cle to a purchaser pursuant to a bona
find sale, and charges therefor cannot
be excluded from the sale price in com-
puting tax liability. Similarly, an al-
lowance granted by a manufacturer as
reimbursement for expenses incurred
by the purchaser in shipping used arti-
cles to the manufacturer for credit
against the purchase price of taxable
articles shall not be excluded from the
sale price when computing tax due on
the sale of the taxable articles. In any
event, no charge may be excluded from
the sale price unless the conditions set
forth in subparagraph (2) of this para-
graph are complied with. Said condi-
tions are prescribed under the author-
ity granted the Secretary or his dele-
gate in section 4216(a).

(2) Only actual expenses to be excluded.
Where a separate charge is made for
transportation or other expenses in-
curred in connection with the delivery
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of an article to the purchaser pursuant
to a bona fide sale, there shall be ex-
cluded in arriving at the sale price sub-
ject to tax omnly that portion of the
charge which represents the actual ex-
penses incurred for the transportation
or other excludible expenses. Where a
separate charge is less than the actual
expense, the difference is presumed to
be included in the billed price. Such
difference, together with the separate
charge, shall be excluded in arriving at
the sale price on which the tax is com-
puted. Similarly, where no separate
charge is made but the manufacturer,
producer, or importer incurs an ex-
pense of the type to which this para-
graph has application, the amount of
such expense actually incurred shall be
excluded from the sale price on which
the tax is computed. Where transpor-
tation expense is incurred in conjunc-
tion with a shipment composed of both
taxable and nontaxable articles, only
the portion of the expense allocable to
the taxable articles shall be excludible.
In general, unless the taxpayer estab-
lishes to the satisfaction of the district
director that another method reason-
ably apportions such freight expense
between taxable and nontaxable arti-
cles, such expense should be appor-
tioned on the basis of the relative
weights (or, if available, the relative
published tariff rates applicable to) the
taxable and nontaxable articles. Where
it is not feasible to apportion such ex-
pense on the basis of relative weights
or tariff rates, the expense shall be ap-
portioned on another reasonable basis;
for example, in the case of a shipment
including both taxable and nontaxable
automotive parts which are subject to
the same tariff rate, it may be appro-
priate to apportion the transportation
expense on the basis of the relative sale
prices. A charge for insurance in con-
nection with the delivery of an article
to a purchaser is considered to rep-
resent an expense actually incurred
only to the extent that an amount
equivalent to such charge is paid or
payable by the manufacturer to a per-
son authorized to assume such insur-
ance risk.

(3) Transportation, delivery, or installa-
tion services performed by manufacturer.
For purposes of computing the taxable
sale price of articles, it is immaterial

§48.4216(a)-2

whether the transportation, delivery,
or other services of the type to which
this paragraph has application are per-
formed by a common carrier or inde-
pendent agency for or on behalf of the
manufacturer, producer, or importer,
or are performed by the manufacturer,
producer, or importer with the use of
its own vehicles or other facilities.
Thus, where a manufacturer, producer,
or importer performs the transpor-
tation, delivery, or other services with
its equipment, tools, employees, etc.,
the cost of such services allocable to
the sale of the taxable article shall be
excluded. In determining whether an
expense is an excludible transportation
or delivery expense, only those ex-
penses incurred by reason of the fact
that the purchaser accepts delivery at
some point other than the manufactur-
er’s place of business shall be consid-
ered excludible transportation or deliv-
ery expenses. All expenses incurred in
placing an article packed, ready for
shipment on the loading dock at the
manufacturer’s factory are not exclud-
ible transportation or delivery ex-
penses. An allowance granted by the
manufacturer, producer, or importer to
the purchaser for transportation, deliv-
ery, or other expenses incurred or to be
incurred by the purchaser in connec-
tion with the sale shall be excluded in
computing the taxable sale price, if
charges for similar expenses would be
excludible if incurred by the manufac-
turer.

(4) Records in support of exclusion.
Every manufacturer, producer, or im-
porter making sales of taxable articles
shall keep records which will disclose
the amount of transportation, delivery,
insurance, installation or other ex-
pense actually incurred by it in con-
nection with the delivery of a taxable
article to a purchaser pursuant to a
bona fide sale.

(c) Other charges. A charge or expense
not within the scope of paragraph (a)
or (b) of this section, whether or not
separately stated, may not be excluded
in computing the taxable sale price un-
less it can be shown by adequate
records that the charge or expense
properly is not to be included as a man-
ufacturing or selling expense or is in no
way incidental to placing the article in
condition packed ready for shipment.
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Commissions to manufacturers’ agents,
or allowances, payments, or adjust-
ments made to, and for the benefit of,
persons other than the purchaser may
not be excluded or deducted, under any
condition, in computing the sale price
upon which the tax is computed.

[T.D. 75636, 43 FR 13518, Mar. 31, 1978; T.D.
7536, 43 FR 16974, Apr. 21, 1978]

§48.4216(a)-3 Other items relating to
tax on sale price.

(a) Exchanges. If, in connection with
the sale of an article subject to a tax
imposed under Chapter 32 on the price
for which sold, a manufacturer receives
from its vendee another article in ex-
change, the tax on the manufacturer’s
sale shall be computed on the basis of
the amount allowed for the article re-
ceived from the vendee, plus any addi-
tional amount charged the vendee.

(b) Replacements under warranty. If an
article, subject to a tax imposed under
Chapter 32 on the price for which sold,
is returned to the manufacturer by rea-
son of the failure of the article under a
warranty as to its quality or service,
and a new article is given by the manu-
facturer, free, or at a reduced price, the
tax on the new article shall be com-
puted on the actual amount, if any, to
be paid to the manufacturer for the
new article. See paragraph (b)(2) of
§48.6416(b)-1 for the circumstances
under which the allowance made by the
manufacturer, producer, or importer
upon the return of the first article con-
stitutes a price readjustment of the
sale price of first article and the ex-
tent, if any, to which a credit may be
allowed, or refund made, of the tax
paid by the manufacturer, producer, or
importer on the sale of the first article.

(c) Readjustments in sale price. Read-
justment in sale price (such as allow-
able discounts, rebates, bonuses, etc.)
cannot be anticipated. The tax must be
based upon the original price unless
the readjustments have actually been
made prior to the close of the period
for which the tax upon the sale is re-
turned. However, if the price upon
which the tax was computed is subse-
quently readjusted, credit may be
taken against the tax due on a subse-
quent return or a claim for refund filed

26 CFR Ch. | (4-1-21 Edition)

as provided by section 6416(b)(1) and
the regulations thereunder.

[T.D. 7536, 43 FR 13519, Mar. 31, 1978]

§48.4216(b)-1 Constructive sale price;
scope and application.

(a) In general. Section 4216(b) pertains
to those taxes imposed under Chapter
32 that are based on the price for which
an article is sold, and contains the pro-
visions for constructing a tax base
other than the actual sale price of the
article, under certain defined condi-
tions.

(b) Specific applications.
4216(b)(1) applies to:

(i) Arm’s-length sales at retail or on
consignment, other than those sales at
retail and to retailers to which section
4216(b)(2) and §48.4216(b)-3 apply; and

(ii) Sales otherwise than at arm’s
length, and at less than fair market
price.

(2) Section 4216(b)(2) applies gen-
erally to arm’s-length sales of an arti-
cle at retail or to retailers, or both,
where the manufacturer also sells the
same article to wholesale distributors.

(3) Section 4216(b)(3) provides a for-
mula for determining a constructive
sale price for sales of taxable articles
between members of an affiliated group
of corporations (as ‘“‘affiliated group’ is
defined in section 1504(a)) in those in-
stances where the purchasing corpora-
tion regularly resells to retailers but
does not regularly resell to wholesale
distributors, and except for situations
where section 4216(b) (4) or (5) applies.

(4) Section 4216(b)(4) provides a spe-
cial method for computing a construc-
tive sale price for sales of taxable arti-
cles between affiliated corporations
where the purchasing corporation sells
only to retailers, and the normal meth-
od of selling within the industry is for
manufacturers to sell to wholesale dis-
tributors.

(5) Section 4216(b)(5) provides a spe-
cial method for computing a construc-
tive sale price for sales of articles sub-
ject to a tax imposed by section 4061(a)
(trucks, buses, tractors, etc.) between
affiliated corporations, where the pur-
chasing corporation regularly sells
such articles in arm’s-length trans-
actions to independent retailers.

(1) Section
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(c) Definitions. For purposes of sec-
tion 4216(b) and the regulations there-
under and unless otherwise indicated:

(1) Sale at retail. A ‘‘sale at retail,” or
a ‘‘retail sale’’, is a sale of an article to
a purchaser who intends to use or lease
the article rather than resell it. The
fact that articles are sold in wholesale
lots, or at wholesale prices, will not
change the character of such sales as
‘“‘sales at retail” if the purchaser is not
engaged in the business of reselling
such articles, and acquires them for
the purpose of using them rather than
reselling them.

(2) Retail dealers. A ‘‘retail dealer’’, or
“retailer”’, is a person engaged in the
business of selling articles at retail.

(8) Wholesale distributor. The term
“wholesale distributor’” means a per-
son engaged in the business of selling
articles to persons engaged in the busi-
ness of reselling such articles.

[T.D. 7613, 44 FR 23824, Apr. 23, 1979]

§48.4216(b)-2 Constructive sale price;
basic rules.

(a) In general. Section 4216(b)(1) sets
forth the conditions that require the
Secretary to construct a sale price on
which to compute a tax imposed under
Chapter 32 on the price for which an ar-
ticle is sold. The section requires a
constructive sale price to be estab-
lished where a taxable article is (1) sold
at retail, (2) sold while on consign-
ment, or (3) sold otherwise than
through an arm’s-length transaction at
less than fair market price. See §48.4216
(b)-2 (c¢) for the treatment of articles
taxable under section 4061(a).

(b) Sales at retail. Section 4216(b)(1)(A)
relates to the determination of a con-
structive sale price for sales of taxable
articles sold at arm’s length and at re-
tail. In the case of such sales, the con-
structive sale price is the highest price
for which such articles are sold to
wholesale distributors, in the ordinary
course of trade, by manufacturers or
producers thereof, as determined by
the Secretary. If the constructive sale
price is less than the actual sale price,
the constructive sale price shall be
used as the tax base. If the construc-
tive sale price is not less than the ac-
tual sale price, the actual sale price
shall be considered as not less than fair
market, and shall be used as the tax

§48.4216(b)-2

base. In determining the highest price
for which articles are sold by manufac-
turers to wholesale distributors, there
must be taken into consideration the
normal industry practices with respect
to section 4216 (a) and (f) inclusions and
exclusions. However, once a construc-
tive sale price has been determined by
the Secretary or his delegate, no fur-
ther adjustment of such price shall be
made. The provisions of section
4216(b)(1)(A) and this paragraph shall
not apply in those instances where the
provisions of section 4216(b)(2) and
§48.4216(b)-3 apply.

(c) Sales of articles taxable under sec-
tion 4061(a). With respect to sales made
after December 31, 1978, in the case of
an article the sale of which is taxable
under section 4061(a) and which is sold
at retail, the tax under this chapter
shall be computed on a percentage (as
determined by the Secretary but not
greater than 100 percent) of the actual
selling price based on the highest price
for which such articles are sold by
manufacturers and producers in the or-
dinary course of trade. The construc-
tive sale price under this section shall
be determined without regard to any
individual manufacturer’s or pro-
ducer’s cost.

(d) Sales on consignment. As in the
case of sales at retail, the constructive
sale price for sales on consignment
shall be the price for which such arti-
cles are sold, in the ordinary course of
trade, by manufacturers or producers
thereof, as determined by the Sec-
retary or his delegate. For purposes of
section 4216(b)(1)(B) and this para-
graph, an article is considered to be
sold on consignment if it is sold while
it is on consignment to a person which
has the right to sell, and does sell, such
article in its own name, but never re-
ceives title to the article from the
manufacturer. Ordinarily, the con-
structive sale price of an article sold
on consignment is the net price re-
ceived by the manufacturer from the
consignee. The provisions of section
4216(b)(1)(B) and this paragraph shall
not apply if the provisions of section
4216(b)(2) and §48.4216(b)-3 apply.

(e) Sales not at arm’s length. For pur-
poses of section 4216(b)(1)(C) and this
paragraph, a sale is considered to be
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made under circumstances otherwise
than at ‘‘arm’s length” if:

(1) One of the parties is controlled (in
law or in fact) by the other, or there is
common control, whether or not such
control is actually exercised to influ-
ence the sale price, or

(2) The sale is made pursuant to spe-

cial arrangements between a manufac-
turer and a purchaser.
In the case of an article sold otherwise
than at arm’s length, and at less than
fair market price, the constructive sale
price shall be the price for which such
articles are sold, in the ordinary course
of trade, by manufacturers or pro-
ducers thereof, as determined by the
Secretary. Once such a constructive
sale price has been determined, no fur-
ther adjustment of such price shall be
made. See sections 4216(b) (3), (4), and
(5), and §48.4216 (b)-4, for specific meth-
ods for determining constructive sale
prices for intercompany sales under
certain defined conditions.

[T.D. 7613, 44 FR 23825, Apr. 23, 1979; 44 FR
471767, Aug. 15, 1979]

§48.4216(b)-3 Constructive sale price;
special rule for arm’s-length sales.

(a) In general. Section 4216 (b)(2) pro-
vides a special rule under which a man-
ufacturer shall determine a construc-
tive sale price for his sales of taxable
articles at retail, and to retail dealers,
under certain conditions. The rule is
applicable where:

(1) The manufacturer regularly sells
such articles at retail, or to retailers,
or both, as the case may be,

(2) The manufacturer also regularly
sells such articles to one or more
wholesale distributors in arm’s-length
transactions, and the manufacturer es-
tablishes that its prices in such cases
are determined without regard to any
benefit to be derived under section
4216(b)(2),

(3) The transactions are arm’s-length
transactions, and

(4) With respect to articles to which
the tax imposed by section 4061(a) ap-
plies (relating to trucks, buses, trac-
tors, etc.), the normal method of sales
for such articles within the industry is
not to sell such articles at retail or to
retailers, or combinations thereof.

A manufacturer meeting the foregoing
requirements shall base its tax liabil-
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ity for sales at retail and sales to re-
tailers on the lower of its actual sale
price or the highest price for which it
sells the same articles under the same
conditions to wholesale distributors.

(b) Definitions. For purposes of sec-
tion 4216(b)(2) and this section:

(1) Actual sale price. ‘‘Actual sale
price’” means the actual selling price of
an article determined in the same man-
ner as sale price is determined for a
taxable sale. Accordingly, such price
must reflect the inclusions and exclu-
sions set forth in sections 4216 (a) and
(f), and any price adjustments de-
scribed in section 6416(b)(1).

(2) Highest price to wholesale distribu-
tors. The ‘‘highest price’” charged
wholesale distributors for an article by
a manufacturer, producer, or importer
thereof, is the highest price at which
the manufacturer, producer, or im-
porter sells the article to wholesale
distributors, determined without re-
gard to quantity. Such price shall be
determined in the same manner as sale
price is determined for a taxable sale
with respect to sections 4216 (a) and (f)
inclusions and exclusions; however,
since the price is to be a ‘highest”
price, no further adjustment may be
made for price readjustments under
section 6416(b)(1).

(3) Regular sales. An article is consid-
ered to sold ‘‘regularly’ at retail or to
retailers if sales are made at retail or
to retailers periodically and
recurringly as a regular part of the
seller’s business. If a seller makes only
isolated or casual sales of an article at
retail or to retailers, it is not consid-
ered to be selling ‘‘regularly’” at retail
or to retailers. Similarly, a manufac-
turer is considered to be making reg-
ular sales for an article to one or more
distributors if it sells the article to at
least one distributor periodically and
recurringly as a regular part of its
business.

(4) Normal method of sales in industry.
In the absence of a showing to the
Commissioner of Internal Revenue of a
more appropriate manner of deter-
mining the normal method of sales
within an industry which is practical
in application, the normal method of
sales within an industry shall be re-
garded as not being at retail or to re-
tailers, or both, if the industry dollar
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volume of sales which are at retail or
to retailers, or both, is less than half
the total industry dollar volume of
sales at all levels of distribution by
manufacturers, producers, or import-
ers, including sales to other manufac-
turers, producers, or importers.

(5) Industry. BEach of the following
categories of articles upon which tax is
imposed by section 4061(a) constitutes
a separate ‘‘industry’’:

(i) Taxable automobile trucks (con-
sisting of automobile truck bodies and
chassis);

(ii) Taxable automobile buses (con-
sisting of automobile bus bodies and
chassis);

(iii) Taxable truck and bus trailers
and semitrailers (consisting of chassis
and bodies of such trailers and semi-
trailers); and

(iv) Taxable tractors of the Kkind
chiefly used for highway transpor-
tation in combination with a trailer or
semi-trailer.

(6) Application of section 4216(b)(2) to
certain sales before June 22, 1965. In the
case of sales before June 22, 1965, of ar-
ticles then taxable under section 4121
(relating to electric, gas, and oil appli-
ances), section 4216(b)(2) also applied in
the case of a sale of such an article to
a special dealer. The applicability of
section 4216(b)(2) to such a sale may be
determined by inserting ‘‘or to a spe-
cial dealer” following ‘‘or to a re-
tailer” in so much of section 4216(b)(2)
as precedes subparagraph (A); by in-
serting ‘‘or to special dealers’ fol-
lowing “‘retailers” in section
4216(b)(2)(A); and by inserting ‘‘(other
than special dealers)’”’ after ‘‘wholesale
distributors” in section 4216(b)(2)(B)
and so much of section 4216(b)(2) as fol-
lows section 4216(b)(2)(D). A ‘‘special
dealer” was a distributor of articles
taxable under section 4121 who did not
maintain a sales force to resell the ar-
ticle whose constructive sale price was
established under section 4216(b)(2) but
relied on salesmen of the manufac-
turer, producer, or importer of the arti-
cle. In the case of sales before June 22,
1965, of articles taxable under section
4191 (relating to business machines) or
section 4211 (relating to matches), sec-
tion 4216(b)(2) was applicable in the
same manner as in the case of articles
taxable under section 4061(a). With re-
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spect to sales after September 30, 1972,
section 4216(b)(2)(C) applied only to ar-
ticles taxable under section 4061(a),
4191, or 4211. Section 4216(b)(2)(C) was
applicable to sales before October 1,
1962, of all articles subject to tax under
Chapter 32.

[T.D. 7613, 44 FR 23825, Apr. 23, 1979]

§48.4216(b)-4 Constructive sale price;
affiliated corporations.

(a) In general. Sections 4216(b) (3), (4),
and (b) establish procedures for deter-
mining a constructive sale price under
section 4216(b)(1)(C) for sales between
corporations that are members of the
same ‘‘affiliated group’’, as that term
is defined in section 1504(a).

(b) Sales to which section 4216(b)(3) ap-
plies. Section 4216(b)(3), which applies
to articles sold after December 31, 1969,
provides a procedure for determining a
constructive sale price under section
4216(b)(1)(C) in those instances where:

(1) A manufacturer, producer or im-
porter regularly sells a taxable article
(other than an article subject to a tax
imposed by section 4061(a) (trucks,
buses, etc.)) to a wholesale distributor
which is a member of the same affili-
ated group as the manufacturer, pro-
ducer or importer, and

(2) The wholesale distributor regu-
larly sells such article to one or more
independent retailers, but does not reg-
ularly sell to wholesale distributors.

Under such circumstances the con-
structive sale price for the article shall
be an amount equal to 90 percent of the
lowest price for which the distributor
regularly sells the article in arm’s-
length transactions to such inde-
pendent retailers. Once the construc-
tive sale price has been determined, no
adjustment shall be made for sections
4216 (a) and (f) inclusions or exclusions
or section 6416(b)(1) price readjust-
ments. If both section 4216(b)(3) and
section 4216(b)(4) apply with respect to
the sale of an article, the constructive
sale price for such article shall be the
lower of the prices computed under sec-
tion 4216(b)(3) and section 4216(b)(4).

(c) Sales to which section 4216(b)(4) ap-
plies. Section 4216(b)(4), which applies
to articles sold after December 31, 1969,
provides a procedure for determining a
constructive sale price under section
4216(b)(1)(C) in those instances where:
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(1) A manufacturer, producer, or im-
porter regularly sells (except for tax-
free sales) a taxable article only to a
wholesale distributor which is a mem-
ber of the same affiliated group as the
manufacturer, producer, or importer,

(2) The distributor regularly sells (ex-
cept for tax-free sales) such article
only to retail dealers, and

(3) The normal method of sales for
such articles within the industry is to
sell such articles in arm’s-length trans-
actions to wholesale distributors.

Section 4216(b)(4) applies with respect
to articles taxable under section 4061(a)
(relating to trucks, buses, etc.) only as
to sales after December 31, 1969, and be-
fore January 1, 1971. Under section
4216(b)(4), the constructive sale price of
such article shall be the median price
at which the distributor, at the time of
the sale by the manufacturer, resells
the article to retail dealers, reduced by
a percentage of such price equal to the
percentage which:

(i) The difference between the median
price for which comparable articles are
sold to wholesale distributors, in the
ordinary course of trade, by manufac-
turers of producers thereof, and the
median price at which such wholesale
distributors in arm’s-length trans-
actions sell such comparable articles
to retailers, is of

(ii) The median price at which such
wholesale distributors in arm’s-length
transactions sell such comparable arti-
cles to retailers.

For purposes of this paragraph, the
“median price” for which an article is

constructive sale price = $15.00 — ($15.00 X

(e) Sales to which section 4216(b)(5) ap-
plies. Section 4216(b)(5), which applies
to articles sold after December 31, 1970,
provides a procedure for determining a
constructive sale price under section
4216(b)(1)(C) in those circumstances
where:

(1) A manufacturer, producer, or im-
porter of an article subject to a tax im-
posed by section 4061(a) (trucks, buses,
etc.) regularly sells such article to a
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sold at a particular level of distribu-
tion is the price midway between the
highest and lowest prices charged vend-
ees at the particular level of distribu-
tion. Where only one price is charged
at a level of distribution, ‘‘median
price” is equivalent to ‘‘actual price’.
All sale prices referred to in para-
graphs (b), (¢), (d), and (e) of this sec-
tion are prices that must reflect the in-
clusions and exclusions set forth in sec-
tions 4216(a) and (f). However, once a
constructive sale price has been deter-
mined under these paragraphs, no fur-
ther adjustment of such price is al-
lowed.

(d) Application of section 4216(b)(4).
The application of section 4216(b)(4)
and paragraph (c) of this section may
be illustrated by the following exam-
ple:

Example. M, a corporation engaged in the
manufacture of article X, sold 100 of such ar-
ticles at $10.00 per article to a wholesale dis-
tributor N, a corporation engaged in the
business of selling X articles to independent
retail dealers. N is a member of the same af-
filiated group of corporations as M. M sells X
articles only to N. The normal method of
manufacturers’ sales of X articles in the in-
dustry is to sell to independent wholesale
distributors. N corporation sells X articles to
retailers for $15.00 each. The price for which
comparable X articles are sold to wholesale
distributors in the ordinary course of trade
by manufacturers thereof is $12.00 per arti-
cle. Wholesale distributors sell X articles to
retailers in the ordinary course of trade for
$16.00 per article. Under the foregoing facts
the constructive sale price determined under
section 4216(b)(4) and this paragraph is $11.25,
computed as follows:

$16.00-$12.00

=$11.25
$16.00 )$

wholesale distributor that is a member
of the same affiliated group of corpora-
tions as the manufacturer, producer, or
importer, and

(2) Such distributor regularly sells
such articles to independent retail
dealers.

Under such circumstances the con-
structive sale price of such articles
shall be 98% percent of the lowest price
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for which such distributor regularly
sells the article in arms’s-length trans-
actions to the independent retail deal-
ers. Once the constructive sale price
has been determined, no adjustment
shall be made for section 4216 (a) and (f)
inclusions or exclusions or section
6416(b)(1) price readjustments.

(f) Determination of ‘‘lowest price’’. (1)
In addition to other considerations, in
determining a ‘‘lowest price” for pur-
poses of section 4216(b) (1), (3), and (b)
and §48.4216(b)-4(b), and 48.4216(b)-4(e),
such price shall be determined:

(i) Without requiring that a given
percentage of sales be made at that
price (provided that the volume of
sales made at that price is great
enough to indicate that those sales
have not been engaged in primarily to
establish a lower tax base), and

(ii) Without including any charge for
a fixed amount that the purchaser has
an unconditional right to recover on
the basis of a contractual arrangement
existing at the time of sale.

(2) For purposes of applying section
4216(b)(1) and §48.4216(b)-2, section
4216(b)(6) and this paragraph apply to
articles sold after June 30, 1962. For
purposes of applying section 4216(b)(3)
and paragraph (b) of this section, sec-
tion 4216(b)(6) and this paragraph apply
to articles sold after December 31, 1969.
For purposes of applying section
4216(b)(5) and paragraph (e) of this sec-
tion, section 4216(b)(6) and this para-
graph apply to articles sold after De-
cember 31, 1970.

(g) Definitions. For purposes of this
section and paragraphs (3), (4), and (b)
of section 4216(b), the term ‘‘regularly
sells” has the same meaning as that
accorded the term ‘‘regular sales” in
subparagraph (3) of §48.4216(b)-3(b), and
the term ‘“‘normal method of sales in
the industry’ has the same meaning as
accorded that term in subparagraph (4)
of §48.4216(b)-3(b).

[T.D. 7613, 44 FR 23826, Apr. 23, 1979; 44 FR
47767, Aug. 15, 1979]

§48.4216(c)-1 Computation of tax on
leases and installment sales.

(a) Leases. When a taxable article is
leased by a manufacturer, producer, or
importer, liability for tax is incurred,
except as provided by section 4217(b)
and §48.4217-2, on each payment made

§48.4216(c)-1

with respect to such lease. Tax is pay-
able on each lease payment as long as
the article is leased by the manufac-
turer, producer, or importer. The tax
payable with respect to each lease pay-
ment is a percentage of each payment
based on the rate of tax, if any, in ef-
fect on the date the lease payment is
due. If the article is subsequently sold
by the manufacturer, producer, or im-
porter, the tax applies also to such
sale, without regard to the tax paid
when the article was leased. For defini-
tion of the term ‘‘lease’’, see paragraph
(a) of §48.4217-1(a).

(b) Installment sales. When a taxable
article is sold under an installment
payment contract with title reserved
in the seller, or under a conditional
sale contract, chattel mortgage ar-
rangement or other arrangement cre-
ating a security interest with pay-
ments to be made in installments, tax
shall be computed and paid on each
payment made by the purchaser. The
tax payable with each payment is a
percentage of each payment based on
the rate of tax, if any, in effect on the
date the payment is due. The part of
each payment that is subject to tax is
that portion of the payment equal to
the percentage of the total charge for
the article that is subject to tax. For
example, if the total charge for the ar-
ticle is $1,000, and of the total amount
charged only 90 percent thereof, or
$900, is subject to tax by reason of ex-
clusions, then only 90 percent of the in-
stallment payment is subject to tax. If
the tax base is a constructive sale price
computed under section 4216(b) that is
less than the actual sale price of the
article, the portion of each payment
subject to tax is the percentage of such
payment equal to the percentage that
the constructive sale price bears to the
actual sale price. For example, if an ar-
ticle is sold at retail for $100, and the
constructive sale price for such an arti-
cle computed under the provisions of
section 4216(b)(1)(A) is $75, the percent-
age which the constructive sale price
bears to the actual sale price is 75 per-
cent. Accordingly, only 75 percent of
each installment payment is subject to
tax.

(c) Sales on credit. Where articles are
sold on credit under conditions other
than those specified in paragraph (b) of
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this section, the entire tax shall be re-
ported and paid with the return cov-
ering the period in which the sale is
made, even though the price may not
be paid to the manufacturer, producer,
or importer until a later date, or not
paid at all.

(d) Effective dates of paragraphs (a)
and (b) of this section. The rules set
forth in paragraphs (a) and (b) of this
section are effective as of June 22, 1965.
As in effect before June 22, 1965, section
4216(c) required, in the case of a trans-
action described in section 4216(c) (1),
(2), (3), or (4), that there be paid upon
each payment with respect to an arti-
cle that portion of the total tax which
was proportionate to the portion of the
total amount to be paid represented by
such payment.

(e) Contracts for the lease, installment
sale, or sale on credit, of a taxable med-
ical device—(1) General rule. Payments
made on or after January 1, 2013, pursu-
ant to a contract for the lease, install-
ment sale, or sale on credit of a taxable
medical device that was entered into
on or after March 30, 2010, are subject
to tax under section 4191. The provi-
sions of sections 4216(c) and 4217, para-
graphs (a), (b), and (c) of this section,
and §48.4217-2 apply.

(2) Exception for payments made on or
after January 1, 2013, pursuant to written
binding contracts entered into prior to
March 30, 2010. Payments made on or
after January 1, 2013, pursuant to a
written binding contract for the lease,
installment sale, or sale on credit of a
taxable medical device that was in ef-
fect prior to March 30, 2010, are not
subject to tax under section 4191. This
exception includes payments made on
or after January 1, 2013, if they are
made pursuant to a written binding
contract that was entered into prior to
March 30, 2010. This exception does not
apply to payments made under any
contract that is materially modified on
or after March 30, 2010. For this pur-
pose, a material modification includes
only a modification that materially af-
fects the property to be provided under
the contract, the terms of payment
under the contract, or the amount pay-
able under the contract. Notwith-
standing the foregoing, a material
modification does not include a modi-
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fication to the contract required by ap-
plicable Federal, State, or local law.

(3) Effective/applicability date. This
section applies on and after January 1,
2013.

[T.D. 7536, 43 FR 13519, Mar. 31, 1978, as
amended by T.D. 9604, 77 FR 72938, Dec. 7,
2012; 78 FR 15878, Mar. 13, 2013]

§48.4216(d)-1 Sales of installment ac-
counts.

(a) In general. Except as provided in
paragraph (d) of this section, in case of
a sale or other disposition by a manu-
facturer, producer, or importer of an
installment account of the type speci-
fied in section 4216(c), the tax shall not
apply to subsequent installment pay-
ments on such account. Instead, there
shall be paid an amount equal to the
difference between the tax previously
paid on such installment account and
the total tax computed by applying:

(1) To each installment due before
the sale of the installment account, the
rate of tax applicable at the time pay-
ment thereof was due, and

(2) To each installment, the time for
payment of which has not arrived, the
rate of tax which, under the provisions
of Chapter 32 as in effect on the date of
the sale of the installment account, is
(or is to be) in effect on the date such
installment is due.

However, see paragraph (b) of this sec-
tion if the sale is made in a bankruptcy
or insolvency proceeding. The tax due
under this paragraph shall be included
in the return for the period in which
the account is sold.

(b) Sale in bankruptcy or insolvency
proceeding. In the case of a sale of an
installment account of a manufacturer,
producer, or importer pursuant to the
order of, or subject to the approval of,
a court of competent jurisdiction in a
bankruptcy or insolvency proceeding,
the amount of tax due shall be com-
puted and paid as provided in para-
graph (a) of this section but shall not
exceed the amount of tax computed by
multiplying (1) the proportionate share
of the amount for which such accounts
are sold which is allocable to each un-
paid installment payment, by (2) the
rate of tax which, under the provisions
of chapter 32 as in effect on the date of
the sale of the installment account, is
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(or is to be) in effect on the date such
payment is due.

(c) Collection of installment accounts on
behalf of the manufacturer. Where a
manufacturer, producer, or importer
retains title to an installment account
but turns it over to another person for
collection on a fee basis, no sale of
such account (or other disposition as
contemplated in section 4216(d)) has
been made. The tax shall continue to
be paid as provided by section 4216(c).

(d) Returned installment accounts.
Where an installment account which
has been sold or otherwise disposed of
is returned to the manufacturer, pro-
ducer, or importer who sold it under an
agreement under which the account
was sold, and credit or refund has been
allowed under section 6416(b)(5) and the
regulations thereunder, the manufac-
turer, producer, or importer shall pay
tax as provided by section 4216(c) and
§48.4216(c)-1 on any subsequent pay-
ments made on such returned install-
ment account until such time as there
shall have been paid the total tax li-
ability with respect to the account as
computed under paragraph (a) of this
section.

(e) Limitation. The sum of the
amounts payable under this section
and §48.4216(c)-1 on an installment ac-
count shall not exceed the total
amount of tax which would be payable
if such installment account had not
been sold or otherwise disposed of
(computed as provided in subsection
(e)).

(f) Applicability of paragraphs (a) and
(b) of this section. The rules set forth in
paragraphs (a) and (b) of this section
apply in the case of installment ac-
counts sold after June 21, 1965. In the
case of installment accounts sold be-
fore June 22, 1965, paragraph (b) of this
section shall be applied by sub-
stituting, in lieu of subparagraph (2)
thereof, ‘‘the rate of tax, as set forth in
chapter 32 of the Code, which applied
on the day on which the transaction
giving rise to such installment ac-
counts took place.”

[T.D. 7536, 43 FR 13520, Mar. 31, 1978]
§48.4216(e)-1 Exclusion of local adver-
tising charges from sale price.

(a) In general. Section 4216(e) deals
with the treatment to be accorded

§48.4216(e)-1

charges made by a manufacturer for,
and reimbursements by a manufacturer
of expenditures in connection with, the
advertising of certain articles subject
to excise tax under chapter 32 of the
Code. Section 4216(e) provides an exclu-
sion (which is in addition to the exclu-
sions provided by section 4216(a) and
the regulations thereunder) in respect
of charges for local advertising, as de-
fined in paragraph (b) of this section,
for purposes of determining the price
for which an article is sold. See para-
graph (c) of this section. The exclusion
provided by section 4216(e) and para-
graph (c) of this section has application
only if:

(1) In the case of articles sold during
the period January 1, 1961, through De-
cember 31, 1962, the advertising is
broadcast over a radio or television
station, or appears in a newspaper; and

(2) In the case of articles sold on or
after January 1, 1963, the advertising is
broadcast over a radio or television
station, appears in a newspaper or
magazine, or is displayed by means of
an outdoor advertising sign or poster.

Section 4216(e) also provides an overall
limitation in respect of the sum of the
amount of the exclusions from price as
charges for local advertising and the
amount of the readjustments author-
ized under section 6416(b)(1) (relating to
credits or refunds for price readjust-
ments) in respect of reimbursements by
a manufacture of expenditures for local
advertising. See §48.4216(e)-2. For pro-
visions prohibiting exclusion from
price or readjustment of price in re-
spect of charges for, and reimburse-
ments of expenditures for, advertising
other than local advertising, see
§48.4216(e)-3.

(b) Definition of local advertising—(1)
In general. For purposes of the regula-
tions under sections 4216(e) and
6416(b)(1), the term ‘‘local advertising”’
means advertising which relates to an
article with respect to which tax is im-
posed under Chapter 32 of the Code on
the price for which sold and which:

(i) Is initiated or obtained by the pur-
chaser or any subsequent vendee,

(ii) Names the article for which the
price is determinable under section 4216
and states the location at which such
article may be purchased at retail, and
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(iii)(a) In the case of articles sold on
or after January 1, 1961, and before
January 1, 1963, is broadcast over a
radio station or television station or
appears in a newspaper, or

(b) In the case of articles sold on or
after January 1, 1963, is broadcast over
a radio station or television station,
appears in a newspaper or magazine, or
is displayed by means of an outdoor ad-
vertising sign or poster.

(2) Initiating or obtaining advertising.
For purposes of subparagraph (1) of this
paragraph, the advertising must be ini-
tiated or obtained by one or more of
the persons in the chain of distribution
of the article (wholesale distributor,
jobber, dealer, etc.) who purchased the
article for resale. For purposes of this
subparagraph, the manufacturer is not
considered to be one of the persons in
the chain of distribution of the article.
In general, advertising of an article is
considered to be initiated or obtained
by one or more persons in the chain of
distribution of the article if any such
person:

(i) Takes an active part in the actual
planning and development, or in the ar-
rangements or negotiations leading to
the development, of the form and con-
tent of the advertising, or

(ii) Contracts for the placement of
the advertising.

The participation by the manufacturer
of the article in the planning, develop-
ment, or placement of the advertising
is immaterial provided the advertising
is in fact initiated or obtained by one
or more persons in the chain of dis-
tribution of the article. Furthermore,
it is immaterial whether or not the ad-
vertising is subject to the approval of
the manufacturer of the article. How-
ever, if no person in the chain of dis-
tribution of the article takes an active
part in the actual planning and devel-
opment, or in the arrangements or ne-
gotiations leading to the development,
of the form and content of the adver-
tising, but, rather, all such planning,
development, arrangements, and nego-
tiations are accomplished by the manu-
facturer of the article, then such man-
ufacturer is considered to have initi-
ated the advertising, and if he also con-
tracts for the placement of the adver-
tising, such advertising does not qual-
ify as ‘‘local advertising”’.
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(3) Identification of article and sales lo-
cation. To meet the requirements of
subparagraph (1) of this paragraph, the
advertising must identify the article
for which the price is determinable
under section 4216 and give the location
or locations at which the article may
be purchased at retail. All products
taxable at the same rate under the
same section of chapter 32 of the Code
shall be considered to be an ‘‘article”
for purposes of the preceding sentence.
No specific method or means of identi-
fication is prescribed. The identifica-
tion of the article may be made
through the use of the name of the
manufacturer or the use of an estab-
lished trade-mark, such as a seal, pic-
ture, letter or letters, etc., or a com-
bination thereof. The advertising must
identify the particular retail establish-
ment or establishments at which the
article may be purchased at retail but
need not specify the location of any
such establishment in terms of the
number by which the premises are des-
ignated or the name of the street on
which the retail premises are situated.
However, the location of the retail
premises must be described suffi-
ciently, as, for example, by reference
to a particular named shopping area or
shopping center, to enable consumers
to find the retail establishment.

(4) Determination of costs of local ad-
vertising. Where an advertisement iden-
tifies more than one article, and all
such articles are not taxable, or are
not taxable at the same rate under the
same section of Chapter 32 of the Code,
a reasonable allocation of the cost of
the advertisement must be made
among (i) articles taxable at the same
rate under the same section of the Code
and (ii) articles which are not taxable
under Chapter 32 of the Code. For ex-
ample, in the case of a single page
newspaper or magazine advertisement,
an allocation of costs reflecting the
lineage or space devoted to the speci-
fied categories will be considered to re-
flect a reasonable allocation of the cost
of advertising the different articles. As
a general rule, only the cost of the
‘“‘spot” portion identifying the retail
establishment is considered ‘‘local ad-
vertising’ in the case of national tele-
vision or radio programs.
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(5) Meaning of ‘“‘newspaper’’. The term
“newspaper”’, as used in subparagraph
(1) of this paragraph, is limited to
those publications which are com-
monly understood to be newspapers
and which are printed and distributed
periodically at daily, weekly, or other
short intervals for the dissemination of
news of a general character and of a
general interest. The term does not in-
clude handbills, circulars, flyers, or the
like, unless printed and distributed as
a part of a publication which con-
stitutes a newspaper within the mean-
ing of this subparagraph. Neither does
the term include any publication which
is issued to supply information on cer-
tain subjects of interest to particular
groups unless such publication other-
wise qualifies as a newspaper within
the meaning of this subparagraph. For
purposes of this subparagraph, adver-
tising is not considered to be news of a
general character and of a general in-
terest.

(6) Meaning of ‘“‘magaczine’’. The term
“magazine’, as used in subparagraph
(1) of this paragraph, is limited to
those publications which are (i) com-
monly understood to be magazines, (ii)
printed and distributed periodically at
least twice a year, and (iii) published
for the dissemination of information of
a general nature or of special interest
to particular groups. The term does not
include handbills, circulars, flyers or
the like, unless printed and distributed
as a part of a publication which con-
stitutes a magazine within the mean-
ing of this subparagraph. For purposes
of this subparagraph, advertising is not
considered to be information of a gen-
eral nature or information of special
interest to particular groups within
the contemplation of subdivision (iii)
of this subparagraph.

(7)) Meaning of ‘“‘outdoor advertising
sign or poster’’. The term ‘‘outdoor ad-
vertising sign or poster’, as used in
subparagraph (1) of this paragraph,
means a sign or poster displaying ad-
vertising matter, which is located out-
side of a roofed enclosure. This term
includes both signs or posters on bill-
boards, whether placed on or affixed to
land, buildings, or other structures,
and those which are displayed on or at-
tached to moving objects, provided the
signs or posters are located outside of a

§48.4216(e)-1

roofed enclosure. The term ‘‘roofed en-
closure” means a roof structure which
is enclosed on more than one-half of its
sides by walls, fences, or other barriers.

(¢) Exclusion—(1) Conditions and limi-
tations. A charge for local advertising
which is required by a manufacturer to
be paid as a condition to his sale of an
article is not a part of the taxable price
of the article, to the extent that such
charge meets each of the following con-
ditions and limitations:

(i) Such charge does not exceed 5 per-
cent of the difference between (a) an
amount which would constitute to tax-
able price of the article (computed at
the time of the sale of the article) if no
part of any charge for local advertising
were excludable in computing taxable
price and (b) the amount of any sepa-
rate charge for local advertising, what-
ever the amount of such charge may
be,

(ii) Such charge is specifically shown
as a separate charge for local adver-
tising on the invoice or statement cov-
ering the sale of the article.

(iii) Such charge is billed by the
manufacturer with the intention on his
part of repaying the amount of the
charge to the person purchasing the ar-
ticle from him, or to any person who
subsequently purchases the article for
resale, in reimbursement of costs in-
curred or local advertising of such arti-
cle or some other article or articles
taxable at the same rate under the
same section of the Code. In the ab-
sence of evidence to the contrary, the
fact of such intention will be assumed
in all cases where the manufacturer
and his vendees are parties to an adver-
tising plan which calls for such repay-
ments, or the manufacturer can other-
wise establish that the vendees to
whom he bills such charges understand
and expect that such repayments will
be made.

(2) When exclusion ceases to apply. To
the extent that charge for local adver-
tising meets the conditions and limita-
tions stated in subparagraph (1) of this
paragraph, such charge is excludable in
computing the taxable price of the ar-
ticle in respect of which the charge was
made. However, the exclusion will
cease to apply in respect of any part of
such charge which the manuf