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§1.7703-1

contract to A on January 3, 1997. A has the
right to return the contract within 15 days
following delivery for a refund of all pre-
miums paid.

(ii) Under paragraph (b)(3)(i) of this sec-
tion, the issue date of the contract is Decem-
ber 20, 1996. Thus, the contract is a pre-1997
long-term care insurance contract that is
treated as a qualified long-term care insur-
ance contract.

Example 2. (i) The facts are the same as in
Example 1, except that the insurance cov-
erage under the contract does not become ef-
fective until March 1, 1997. Under the insur-
ance company’s usual business practice, the
period between the date of the application
and the date the contract becomes effective
is 30 days or less.

(ii) Under paragraph (b)(3)(i) of this sec-
tion, the issue date of the contract is March
1, 1997. Thus, the contract is not a pre-1997
long-term care insurance contract, and, ac-
cordingly, the contract must meet the re-
quirements of section 7702B(b) and any regu-
lations issued thereunder to be a qualified
long-term care insurance contract.

Example 3. (i) B, an individual, is the pol-
icyholder under a long-term care insurance
contract purchased in 1995. On June 15, 2000,
the insurance coverage and premiums under
the contract are increased by agreement be-
tween B and the insurance company.

(ii) Under paragraph (b)(4)(i)(A) of this sec-
tion, a change in the terms of a contract
that alters the amount or timing of an item
payable by the policyholder or the insurance
company is treated as the issuance of a new
contract. Thus, B’s coverage is treated as
coverage under a contract issued on June 15,
2000, and, accordingly, the contract must
meet the requirements of section T7702B(b)
and any regulations issued thereunder in
order to be a qualified long-term care insur-
ance contract.

Example 4. (i) C, an individual, is the pol-
icyholder under a long-term care insurance
contract purchased in 1994. At that time and
through December 31, 1996, the contract met
the long-term care insurance requirements
of the State in which the contract was
sitused. In 1996, the policy was amended to
add a provision requiring the policyholder to
be offered the right to increase dollar limits
for inflation every three years (without the
policyholder being required to pass a phys-
ical or satisfy any other underwriting re-
quirements). During 2002, C elects to increase
the amount of insurance coverage (with a re-
sulting premium increase) pursuant to the
inflation provision.

(ii) Under paragraph (b)(4)(ii)(A) of this
section, an increase in the amount of insur-
ance coverage at the election of the policy-
holder (without the insurance company’s
consent and without underwriting or other
limitations on the policyholder’s rights) pur-
suant to a pre-1997 inflation provision is not
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treated as the issuance of a new contract.
Thus, C’s contract continues to be a pre-1997
long-term care insurance contract that is
treated as a qualified long-term care insur-
ance contract.

(c) Effective date. This section is ap-
plicable January 1, 1999.

[T.D. 8792, 63 FR 68187, Dec. 10, 1998]

§1.7703-1 Determination of marital
status.

(a) General rule. The determination of
whether an individual is married shall
be made as of the close of his taxable
year unless his spouse dies during his
taxable year, in which case such deter-
mination shall be made as of the time
of such death; and, except as provided
in paragraph (b) of this section, an in-
dividual shall be considered as married
even though living apart from his
spouse unless legally separated under a
decree of divorce or separate mainte-
nance. The provisions of this paragraph
may be illustrated by the following ex-
amples:

Example 1. Taxpayer A and his wife B both
make their returns on a calendar year basis.
In July 1954, they enter into a separation
agreement and thereafter live apart, but no
decree of divorce or separate maintenance is
issued until March 1955. If A itemizes and
claims his actual deductions on his return
for the calendar year 1954, B may not elect
the standard deduction on her return since B
is considered as married to A (although per-
manently separated by agreement) on the
last day of 1954.

Example 2. Taxpayer A makes his returns
on the basis of a fiscal year ending June 30.
His wife B makes her returns on the calendar
year basis. A died in October 1954. In such
case, since A and B were married as of the
date of death, B may not elect the standard
deduction for the calendar year 1954 if the in-
come of A for the short taxable year ending
with the date of his death is determined
without regard to the standard deduction.

(b) Certain married individuals living
apart. (1) For purposes of Part IV of
Subchapter B of Chapter 1 of the Code,
an individual is not considered as mar-
ried for taxable years beginning after
December 31, 1969, if (i) such individual
is married (within the meaning of para-
graph (a) of this section) but files a
separate return; (ii) such individual
maintains as his home a household
which constitutes for more than one-
half of the taxable year the principal
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place of abode of a dependent (a) who
(within the meaning of section 152 and
the regulations thereunder) is a son,
stepson, daughter, or stepdaughter of
the individual, and (b) with respect to
whom such individual is entitled to a
deduction for the taxable year under
section 151; (iii) such individual fur-
nishes over half of the cost of main-
taining such household during the tax-
able year; and (iv) during the entire
taxable year such individual’s spouse is
not a member of such household.

(2) For purposes of subparagraph
(1)({i)(a) of this paragraph, a legally
adopted son or daughter of an indi-
vidual, a child (described in paragraph
(c)(2) of §1.152-2) who is a member of an
individual’s household if placed with
such individual by an authorized place-
ment agency (as defined in paragraph
(c)(2) of §1.152-2) for legal adoption by
such individual, or a foster child (de-
scribed in paragraph (c)(4) of §1.152-2)
of an individual if such child satisfies
the requirements of section 152(a)(9) of
the Code and paragraph (b) of §1.152-1
with respect to such individual, shall
be treated as a son or daughter of such
individual by blood.

(3) For purposes of subparagraph
(1)(ii) of this paragraph, the household
must actually constitute the home of
the individual for his taxable year.
However, a physical change in the loca-
tion of such home will not prevent an
individual from qualifying for the
treatment provided in subparagraph (1)
of this paragraph. It is not sufficient
that the individual maintain the
household without being its occupant.
The individual and the dependent de-
scribed in subparagraph (1)(ii)(a) of this
paragraph must occupy the household
for more than one-half of the taxable
year of the individual. However, the
fact that such dependent is born or dies
within the taxable year will not pre-
vent an individual from qualifying for
such treatment if the household con-
stitutes the principal place of abode of
such dependent for the remaining or
preceding part of such taxable year.
The individual and such dependent will
be considered as occupying the house-
hold during temporary absences from
the household due to special cir-
cumstances. A nonpermanent failure to
occupy the common abode by reason of
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illness, education, business, vacation,
military service, or a custody agree-
ment under which a child or stepchild
is absent for less than 6 months in the
taxable year of the taxpayer, shall be
considered a temporary absence due to
special circumstances. Such absence
will not prevent an individual from
qualifying for the treatment provided
in subparagraph (1) of this paragraph if
(i) it is reasonable to assume that such
individual or the dependent will return
to the household and (ii) such indi-
vidual continues to maintain such
household or a substantially equivalent
household in anticipation of such re-
turn.

(4) An individual shall be considered
as maintaining a household only if he
pays more than one-half of the cost
thereof for his taxable year. The cost of
maintaining a household shall be the
expenses incurred for the mutual ben-
efit of the occupants thereof by reason
of its operation as the principal place
of abode of such occupants for such
taxable year. The cost of maintaining a
household shall not include expenses
otherwise incurred. The expenses of
maintaining a household include prop-
erty taxes, mortgage interest, rent,
utility charges, upkeep and repairs,
property insurance, and food consumed
on the premises. Such expenses do not
include the cost of clothing, education,
medical treatment, vacations, life in-
surance, and transportation. In addi-
tion, the cost of maintaining a house-
hold shall not include any amount
which represents the value of services
rendered in the household by the tax-
payer or by a dependent described in
subparagraph (1)(ii)(a) of this para-
graph.

(6) For purposes of subparagraph
(1)(iv) of this paragraph, an individual’s
spouse is not a member of the house-
hold during a taxable year if such
household does not constitute such
spouse’s place of abode at any time
during such year. An individual’s
spouse will be considered to be a mem-
ber of the household during temporary
absences from the household due to
special circumstances. A nonperma-
nent failure to occupy such household
as his abode by reason of illness, edu-
cation, business, vacation, or military
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service shall be considered a mere tem-
porary absence due to special cir-
cumstances.

(6) The provisions of this paragraph
may be illustrated by the following ex-
ample:

Example. Taxpayer A, married to B at the
close of the calendar year 1971, his taxable
year, is living apart from B, but A is not le-
gally separated from B under a decree of di-
vorce or separate maintenance. A maintains
a household as his home which is for 7
months of 1971 the principal place of abode of
C, his son, with respect to whom A is enti-
tled to a deduction under section 151. A pays
for more than one-half the cost of maintain-
ing that household. At no time during 1971
was B a member of the household occupied
by A and C. A files a separate return for 1971.
Under these circumstances, A is considered
as not married under section 143(b) for pur-
poses of the standard deduction. Even
though A is married and files a separate re-
turn A may claim for 1971 as his standard de-
duction the larger of the low income allow-
ance up to a maximum of $1,050 consisting of
both the basic allowance and additional al-
lowance (rather than the basic allowance
only subject to the $500 limitation applicable
to a separate return of a married individual)
or the percentage standard deduction subject
to the $1,5600 limitation (rather than the $750
limitation applicable to a separate return of
a married individual). See §1.141-1. For pur-
poses of the provisions of part IV of sub-
chapter B of chapter 1 of the Code and the
regulations thereunder, A is treated as un-
married.

[T.D. 7123, 36 FR 11086, June 9, 1971. Redesig-
nated by T.D. 8712, 62 FR 2283, Jan. 16, 1997]

§1.7704-1 Publicly
ships.

(a) In general—(1) Publicly traded part-
nership. A domestic or foreign partner-
ship is a publicly traded partnership
for purposes of section 7704(b) and this
section if—

(i) Interests in the partnership are
traded on an established securities
market; or

(ii) Interests in the partnership are
readily tradable on a secondary market
or the substantial equivalent thereof.

(2) Partnership interest—(i) In general.
For purposes of section 7704(b) and this
section, an interest in a partnership in-
cludes—

(A) Any interest in the capital or
profits of the partnership (including
the right to partnership distributions);
and

traded partner-
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(B) Any financial instrument or con-
tract the value of which is determined
in whole or in part by reference to the
partnership (including the amount of
partnership distributions, the value of
partnership assets, or the results of
partnership operations).

(ii) Exception for non-convertible debt.
For purposes of section 7704(b) and this
section, an interest in a partnership
does not include any financial instru-
ment or contract that—

(A) Is treated as debt for federal tax
purposes; and

(B) Is not convertible into or ex-
changeable for an interest in the cap-
ital or profits of the partnership and
does not provide for a payment of
equivalent value.

(iii) Exception for tiered entities. For
purposes of section 7704(b) and this sec-
tion, an interest in a partnership or a
corporation (including a regulated in-
vestment company as defined in sec-
tion 851 or a real estate investment
trust as defined in section 856) that
holds an interest in a partnership
(lower-tier partnership) is not consid-
ered an interest in the lower-tier part-
nership.

(38) Definition of transfer. For purposes
of section 7704(b) and this section, a
transfer of an interest in a partnership
means a transfer in any form, includ-
ing a redemption by the partnership or
the entering into of a financial instru-
ment or contract described in para-
graph (a)(2)(i)(B) of this section.

(b) Established securities market. For
purposes of section 7704(b) and this sec-
tion, an established securities market
includes—

(1) A national securities exchange
registered under section 6 of the Secu-
rities Exchange Act of 1934 (15 U.S.C.
78f);

(2) A national securities exchange ex-
empt from registration under section 6
of the Securities Exchange Act of 1934
(15 U.S.C. 78f) because of the limited
volume of transactions;

(3) A foreign securities exchange
that, under the law of the jurisdiction
where it is organized, satisfies regu-
latory requirements that are analogous
to the regulatory requirements under
the Securities Exchange Act of 1934 de-
scribed in paragraph (b) (1) or (2) of this
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