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party, but in no case less than the ap-
plicable statute of limitations on as-
sessment and collection with respect to
the taxable year in which the trans-
action or item to which the records re-
late affects the U.S. tax liability of the
reporting corporation. See section 6001
and the regulations thereunder.

(h) Application of record maintenance
rules to banks and other financial institu-
tions. [Reserved]

(i) Effective/applicability date—(1) In
general. This section is generally appli-
cable on December 10, 1990. However,
records described in this section in ex-
istence on or after March 20, 1990, must
be maintained, without regard to when
the taxable year to which the records
relate began. Paragraph (a)3) Example
4 of this section is generally applicable
for taxable years beginning after July
31, 2009.

(2) Election to apply regulation to ear-
lier taxable years. A person may elect to
apply the provisions of paragraph (a)(3)
Example 4 of this section to earlier tax-
able years in accordance with the rules
set forth in §1.482-9(n)(2).

[T.D. 8353, 56 FR 28065, June 19, 1991; T.D.
8353, 56 FR 41792, Aug. 23, 1991, as amended by
T.D. 8611, 60 FR 41015, Aug. 11, 1995; T.D. 9278,
71 FR 44518, Aug. 4, 2006; T.D. 9456, 74 FR
38875, Aug. 4, 2009]

§1.6038A-4 Monetary penalty.

(a) Imposition of monetary penalty—(1)
In general. If a reporting corporation
fails to furnish the information de-
scribed in §1.6038A-2 within the time
and manner prescribed in §1.6038A-2(d),
fails to maintain or cause another to
maintain records as required by
§1.6038A-3, or (in the case of records
maintained outside the United States)
fails to meet the non-U.S. record main-
tenance requirements within the appli-
cable time prescribed in §1.6038A-3(f), a
penalty of $25,000 shall be assessed for
each taxable year with respect to
which such failure occurs. The filing of
a substantially incomplete Form 5472
constitutes a failure to file Form 5472.
Where, however, the information de-
scribed in §1.6038A—2(b)(3) through (b) is
not required to be reported, a Form
5472 filed without such information is
not a substantially incomplete Form
5472.
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(2) Liability for certain partnership
transactions. A reporting corporation to
which transactions engaged in by a
partnership are attributed under
§1.6038A-1(e)(2) is subject to the rules
of this section to the extent failures
occur with respect to the partnership
transactions so attributed.

(3) Calculation of monetary penalty. If
a reporting corporation fails to main-
tain records as required by §1.6038A-3
of transactions with multiple related
parties, the monetary penalty may be
assessed for each failure to maintain
records with respect to each related
party. The monetary penalty, however,
shall be imposed on a reporting cor-
poration only once for a taxable year
with respect to each related party for a
failure to furnish the information re-
quired on Form 5472, for a failure to
maintain or cause another to maintain
records, or for a failure to comply with
the non-U.S. maintenance require-
ments described in §1.6038A-3(f). An ad-
ditional penalty for another failure
may be imposed, however, under the
rules of paragraph (d)(2) of this section.
Thus, unless such failures continue
after notification as described in para-
graph (d) of this section, the maximum
penalty under this paragraph with re-
spect to each related party for all such
failures in a taxable year is$25,000. The
members of a group of corporations fil-
ing a consolidated return are jointly
and severally liable for any monetary
penalty that may be imposed under
this section.

(b) Reasonable cause—(1) In general.
Certain failures may be excused for
reasonable cause, including not timely
filing Form 5472, not maintaining or
causing another to maintain records as
required by §1.6038A-3, and not com-
plying with the non-U.S. maintenance
requirements described in §1.6038 A-3(f).
If an affirmative showing is made that
the taxpayer acted in good faith and
there is reasonable cause for a failure
that results in the assessment of the
monetary penalty, the period during
which reasonable cause exists shall be
treated as beginning on the day reason-
able cause is established and ending
not earlier than the last day on which
reasonable cause existed for any such
failure. Additionally, the beginning of
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the 90-day period after mailing of a no-
tice by the District Director or the Di-
rector of an Internal Revenue Service
Center of a failure described in para-
graph (d) of this section shall be treat-
ed as not earlier than the last day on
which reasonable cause existed.

(2) Affirmative showing required—(i) In
general. To show that reasonable cause
exists for purposes of paragraph (b)(1)
of this section, the reporting corpora-
tion must make an affirmative showing
of all the facts alleged as reasonable
cause for the failure in a written state-
ment containing a declaration that it
is made under penalties of perjury. The
statement must be filed with the Dis-
trict Director (in the case of failure to
maintain or furnish requested informa-
tion permitted to be maintained out-
side the United States within the time
required under §1.6038A-3(f) or a failure
to file Form 5472) or the Director of the
Internal Revenue Service Center where
the Form 5472 is required to be filed (in
the case of failure to file Form 5472).
The District Director or the Director of
the Internal Revenue Service Center
where the Form 5472 is required to be
filed, as appropriate, shall determine
whether the failure was due to reason-
able cause, and if so, the period of time
for which reasonable cause existed. If a
return has been filed as required by
§1.6038A—-2 or records have been main-
tained as required by §1.6038A-3, except
for an omission of, or error with re-
spect to, some of the information re-
quired or a record to be maintained,
the omission or error shall not con-
stitute a failure for purposes of section
6038A(d) if the reporting corporation
that filed the return establishes to the
satisfaction of the District Director or
the Director of the Internal Revenue
Service Center that it has substan-
tially complied with the filing of Form
5472 or the requirement to maintain
records.

(ii) Small corporations. The District
Director shall apply the reasonable
cause exception liberally in the case of
a small corporation that had no knowl-
edge of the requirements imposed by
section 6038A; has limited presence in
and contact with the United States;
and promptly and fully complies with
all requests by the District Director to
file Form 5472, and to furnish books,
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records, or other materials relevant to
the reportable transaction. A small
corporation is a corporation whose
gross receipts for a taxable year are
$20,000,000 or less.

(iii) Facts and circumstances taken into
account. The determination of whether
a taxpayer acted with reasonable cause
and in good faith is made on a case-by-
case basis, taking into account all per-
tinent facts and circumstances. Cir-
cumstances that may indicate reason-
able cause and good faith include an
honest misunderstanding of fact or law
that is reasonable in light of the expe-
rience and knowledge of the taxpayer.
Isolated computational or
transcriptional errors generally are not
inconsistent with reasonable cause and
good faith. Reliance upon an informa-
tion return or on the advice of a profes-
sional (such as an attorney or account-
ant) does not necessarily demonstrate
reasonable cause and good faith. Simi-
larly, reasonable cause and good faith
is not necessarily indicated by reliance
on facts that, unknown to the tax-
payer, are incorrect. Reliance on an in-
formation return, professional advice
or other facts, however, constitutes
reasonable cause and good faith if,
under all the circumstances, the reli-
ance was reasonable. A taxpayer, for
example, may have reasonable cause
for not filing a Form 5472 or for not
maintaining records under section
6038A if the taxpayer has a reasonable
belief that it is not owned by a 25-per-
cent foreign shareholder. A reasonable
belief means that the taxpayer does
not know or has no reason to know
that it is owned by a 25-percent foreign
shareholder. For example, a reporting
corporation would not know or have
reason to know that it is owned by a
25-percent foreign shareholder if its be-
lief that it is not so owned is con-
sistent with other information re-
ported or otherwise furnished to or
known by the reporting corporation. A
taxpayer may have reasonable cause
for not treating a foreign corporation
as a related party for purposes of sec-
tion 6038A where the foreign corpora-
tion is a related party solely by reason
of §1.6038A-1(d)(3) (under the principles
of section 482), and the taxpayer had a
reasonable belief that its relationship
with the foreign corporation did not
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meet the standards for related parties
under section 482.

(c) Failure to maintain records or to
cause another to maintain records. A fail-
ure to maintain records or to cause an-
other to maintain records is deter-
mined by the District Director upon
the basis of the reporting corporation’s
overall compliance (including compli-
ance with the non-U.S. maintenance
requirements under §1.6038A-3(f)(2))
with the record maintenance require-
ments. It is not an item-by-item deter-
mination. Thus, for example, a failure
to maintain a single or small number
of items may not constitute a failure
for purposes of section 6038A(d), unless
the item or items are essential to the
correct determination of transactions
between the reporting corporation and
any foreign related parties. The Dis-
trict Director shall notify the report-
ing corporation in writing of any deter-
mination that it has failed to comply
with the record maintenance require-
ment.

(d) Increase in penalty where failure
continues after motification—(1) In gen-
eral. If any failure described in this sec-
tion continues for more than 90 days
after the day on which the District Di-
rector or the Director of the Internal
Revenue Service Center where the
Form 5472 is required to be filed mails
notice of the failure to the reporting
corporation, the reporting corporation
shall pay a penalty (in addition to the
penalty described in paragraph (a) of
this section) of $25,000 with respect to
each related party for which a failure
occurs for each 30-day period during
which the failure continues after the
expiration of the 90-day period. Any
uncompleted fraction of a 30-day period
shall count as a 30-day period for pur-
poses of this paragraph (d).

(2) Additional penalty for another fail-
ure. An additional penalty for a taxable
year may be imposed, however, if at a
time subsequent to the time of the im-
position of the monetary penalty de-
scribed in paragraph (a) of this section,
a second failure is determined and the
second failure continues after notifica-
tion under paragraph (d)(1) of this sec-
tion. Thus, if a taxpayer fails to file
Form 5472 and is assessed a monetary
penalty and later, upon audit, is deter-
mined to have failed to maintain
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records, an additional penalty for the
failure to maintain records may be as-
sessed under the rules of this para-
graph if the failure to maintain records
continues after notification under this
paragraph.

(3) Cessation of accrual. The monetary
penalty will cease to accrue if the re-
porting corporation either files Form
5472 (in the case of a failure to file
Form 5472), furnishes information to
substantially complete Form 5472, or
demonstrates compliance with respect
to the maintenance of records (in the
case of a failure to maintain records)
for the taxable year in which the exam-
ination occurs and subsequent years to
the satisfaction of the District Direc-
tor. The monetary penalty also will
cease to accrue if requested informa-
tion, documents, or records, kept out-
side the United States under the re-
quirements of §1.6038A-3(f) and not pro-
duced within the time specified are
produced or moved to the TUnited
States under the rules of paragraph
(£)(2)(ii) of this section.

(4) Continued failures. If a failure
under this section relating to a taxable
year beginning before July 11, 1989 oc-
curs, and if the failure continues fol-
lowing 90 days after the notice of fail-
ure under this paragraph is sent, the
amount of the additional penalty to be
assessed under this paragraph is $25,000
for each 30-day period beginning after
November 5, 1990, during which the fail-
ure continues. There is no limitation
on the amount of the monetary penalty
that may be assessed after November 5,
1990.

(e) Other penalties. For criminal pen-
alties for failure to file a return and
filing a false or fraudulent return, see
sections 7203 and 7206 of the Code. For
the penalty relating to an under-
payment of tax, see section 6662.

(f) Examples. The following examples
illustrate the rules of this section.

(1) Failure to file Form 5472. Corp X, a
U.S. reporting corporation, engages in
related party transactions with FC.
Corp X does not timely file a Form 5472
or maintain records relating to the
transactions with FC for Year 1 or sub-
sequent years. The Service Center with
which Corp X files its income tax re-
turn imposes a $25,000 penalty for each
of Years 1, 2, and 3 under section 6038A
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(d) and this section for failure to pro-
vide information as required on Form
5472 and mails a notice of failure to
provide inrormation. Corp X does not
file Form 5472. Ninety days following
the mailing of the notice of failure to
Corp X an additional penaly of $25,000
is imposed. On the 135th day following
the mailing of the notice of failure,
Corp X files Form 5472 for Years 1, 2,
and 3. The total penalty owed by Corp
X for Year 1 is $75,000. ($25,000 for not
timely filing Form 5472, $25,000 for the
first 30-day period following the expira-
tion of the 90-day period, and $25,000 for
the fraction of the second 30-day pe-
riod). The penalty for Years 2 and 3 for
the failure to file Form 5472 is also
$75,000 for each year, calculated in the
same manner as for Year 1. The total
penalty for failure to file Form 5472 for
Years 1, 2, and 3 is $225,000.

(2) Failure to maintain records.

Assume the same facts as in Example
1. In Year 5, Corp X is audited for Years
1 through 3. Corp X has not been main-
taining records relating to the trans-
actions with FC. The District Director
issues a notice of failure to maintain
records. Corp X has already been sub-
ject to the monetary penalty of $25,000
for each of Years 1, 2, and 3 for failure
to file Form 5472 and, therefore, a mon-
etary penalty under paragraph (a) of
this section for failure to maintain
records is not assessed. However, an ad-
ditional penalty is assessed after the
90th day following the mailing of the
notice of failure to maintain records.
Corp X develops a record maintenance
system as required by section 6038A
and §1.6038A-3. On the 180th day fol-
lowing the mailing of the notice of fail-
ure to maintain records, Corp X dem-
onstrates to the satisfaction of the Dis-
trict Director that the newly developed
record maintenance system will com-
ply with the requirements of §1.6038A—
3 and the increase in the monetary pen-
alty after notification ceases to accrue.
The additional penalty for failure to
maintain records is $75,000. An addi-
tional penalty of $75,000 per year is as-
sessed for each of years 2 and 3 for the
failure to maintain records for a total
of $225,000.

§ 1.6038A-5

(g) Effective dates. For effective dates
for this section, see §1.6038A-1(n).

[T.D. 8353, 56 FR 28072, June 19, 1991, as
amended by T.D. 9707, 79 FR 77389, Dec. 24,
2014; T.D. 9885, 84 FR 67045, Dec. 6, 2019]

§1.6038A-5 Authorization of agent.

(a) Failure to authorize. The rules of
§1.6038A-7 shall apply to any trans-
action between a foreign related party
and a reporting corporation (including
any transaction engaged in by a part-
nership that is attributed to the re-
porting corporation under §1.6038A—
1(e)(2)), unless the foreign related party
authorizes (in the manner described in
paragraph (b) of this section) the re-
porting corporation to act as its lim-
ited agent solely for purposes of sec-
tions 7602, 7603, and 7604 with respect to
any request by the Service to examine
records or produce testimony that may
be relevant to the tax treatment of
such a transaction or with respect to
any summons by the Service for such
records or testimony. The fact that a
reporting corporation is authorized to
act as an agent for a foreign related
party is to be disregarded for purposes
of determining whether the foreign re-
lated party either has a trade or busi-
ness in the United States for purposes
of the Code or a permanent establish-
ment or fixed base in the United States
for purposes of an income tax treaty.

(b) Authorication by related party—(1)
In general. Upon request by the Service,
a foreign related party shall authorize
as its agent (solely for purposes of sec-
tions 7602, 7603, and 7604) the reporting
corporation with which it engages in
transactions. The authorization must
be signed by the foreign related party
or an officer of the foreign related
party possessing the authority to au-
thorize an agent for purposes of Rule 4
of the Federal Rules of Civil Procedure.
The reporting corporation will accept
this appointment by providing a state-
ment to that effect, signed by an offi-
cer of the reporting corporation pos-
sessing the authority to accept such an
appointment. The agency shall be ef-
fective at all times. For taxable years
beginning after July 10, 1989, the au-
thorization and acceptance must be
provided to the Service within 30 days
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