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§63.14

§63.14 What positions require a back-
ground investigation and deter-
mination of suitability for employ-
ment or retention?

All positions that allow an applicant,
employee, or volunteer regular contact
with or control over Indian children
are subject to a background investiga-
tion and determination of suitability
for employment.

§63.15 What questions should an em-
ployer ask?

Employment applications must:

(a) Ask whether the applicant, volun-
teer, or employee has been arrested or
convicted of a crime involving a child,
violence, sexual assault, sexual moles-
tation, sexual exploitation, sexual con-
tact or prostitution, or crimes against
persons;

(b) Ask the disposition of the arrest
or charge;

(c) Require that an applicant, volun-
teer or employee sign, under penalty of
perjury, a statement verifying the
truth of all information provided in the
employment application; and

(d) Inform the applicant, volunteer or
employee that a criminal history
record check is a condition of employ-
ment and require the applicant, volun-
teer or employee to consent, in writ-
ing, to a record check.

§63.16 Who conducts the background
investigation and prepares the de-
termination of suitability for em-
ployment?

(a) The Bureau of Indian Affairs must
use the United States Office of Per-
sonnel Management (OPM) to conduct
background investigations for Federal
employees. The BIA must designate
qualified security personnel to adju-
dicate the results of background inves-
tigations.

(b) Indian tribes and tribal organiza-
tions may conduct their own back-
ground investigations, contract with
private firms, or request the OPM to
conduct an investigation. The inves-
tigation should cover the past five
years of the individual’s employment,
education, etc.
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§63.17 How does an employer deter-
mine suitability for employment
and efficiency of service?

(a) Adjudication is the process em-
ployers use to determine suitability for
employment and efficiency of service.
The adjudication process protects the
interests of the employer and the
rights of applicants and employees. Ad-
judication requires uniform evaluation
to ensure fair and consistent judgment.

(b) BEach case is judged on its own
merits. All available information, both
favorable and unfavorable, must be
considered and assessed in terms of ac-
curacy, completeness, relevance, seri-
ousness, overall significance, and how
similar cases have been handled in the
past.

(c) An adjudicating official conducts
the adjudication. Each Federal agency,
Indian tribe, or tribal organization
must appoint an adjudicating official,
who must first have been the subject of
a favorable background investigation.

(1) Indian tribes and tribal organiza-
tions must ensure that persons charged
with the responsibility for adjudicating
employee background investigations
are well-qualified and trained.

(2) Indian tribes and tribal organiza-
tions should also ensure that individ-
uals who are not trained to adjudicate
these types of investigations are super-
vised by someone who is experienced
and receive the training necessary to
perform the task.

(d) BEach adjudicating official must be
thoroughly familiar with all laws, reg-
ulations, and criteria involved in mak-
ing a determination for suitability.

(e) The adjudicating official must re-
view the background investigation to
determine the character, reputation,
and trustworthiness of the individual.
At a minimum, the adjudicating offi-
cial must:

(1) Review each security investiga-
tion form and employment application
and compare the information provided;

(2) Review the results of written
record searches requested from local
law enforcement agencies, former em-
ployers, former supervisors, employ-
ment references, and schools; and

(3) Review the results of the finger-
print charts maintained by the Federal
Bureau of Investigation or other law
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enforcement information maintained
by other agencies.

(f) Relevancy is a key objective in
evaluating investigative data. The ad-
judicating official must consider prior
conduct in light of:

(1) The nature and seriousness of the
conduct in question;

(2) The recency and circumstances
surrounding the conduct in question;

(3) The age of the individual at the
time of the incident;

(4) Societal conditions that may have
contributed to the nature of the con-
duct;

(5) The probability that the indi-
vidual will continue the type of behav-
ior in question; and,

(6) The individual’s commitment to
rehabilitation and a change in the be-
havior in question.

§63.18 Are the requirements for Bu-
reau of Indian Affairs adjudication
different from the requirements for
Indian tribes and tribal organiza-
tions?

Yes.

(a) In addition to the minimum re-
quirements for background investiga-
tions found in §63.12, Bureau of Indian
Affairs’ adjudicating officials must re-
view the OPM National Agency Check
and Inquiries which includes a search
of the OPM Security/Suitability Inves-
tigations Index (SII) and the Defense
Clearance and Investigations Index
(DCII), and any additional standards
which may be established by the BIA.

(b) All Bureau of Indian Affairs em-
ployees who have regular contact with
or control over Indian children must be
reinvestigated every five years during
their employment in that or any other
position which allows regular contact
with or control over Indian children.

(c) Indian tribes and tribal organiza-
tions may adopt these additional re-
quirements but are not mandated to do
so by law.

§63.19 When should an employer deny
employment or dismiss an em-
ployee?

(a) An employer must deny employ-
ment or dismiss an employee when an
individual has been found guilty of or
entered a plea of guilty or nolo
contendere to any felonious offense, or
any of two or more misdemeanor of-

§63.21

fenses under Federal, State, or Tribal
law involving crimes of violence; sex-
ual assault, sexual molestation, sexual
exploitation, sexual contact or pros-
titution; crimes against persons; or of-
fenses committed against children, ex-
cept as provided in paragraph (c) of
this section.

(b) An employer may deny employ-
ment or dismiss an employee when an
individual has been convicted of an of-
fense involving a child victim, a sex
crime, or a drug felony.

(c) An employer may consider if a
pardon, expungement, set aside, or
other court order reaches the plea of
guilty, plea of nolo contendere, or the
finding of guilt.

[61 FR 32274, June 21, 1996, as amended at 64
FR 66771, Nov. 30, 1999; 85 FR 37564, June 23,
2020]

§63.20 What should an employer do if
an individual has been charged
with an offense but the charge is
pending or no disposition has been
made by a court?

(a) The employer may deny the appli-
cant employment until the charge has
been resolved.

(b) The employer may deny the em-
ployee any on-the-job contact with
children until the charge is resolved.

(c) The employer may detail or reas-
sign the employee to other duties that
do not involve contact with children.

(d) The employer may place the em-
ployee on administrative leave until
the court has disposed of the charge.

§63.21 Are there other factors that
may disqualify an applicant, volun-
teer or employee from placement in
a position which involves regular
contact with or control over Indian
children?

Yes.

(a) An applicant, volunteer, or em-
ployee may be disqualified from consid-
eration or continuing employment if it
is found that:

(1) The individual’s misconduct or
negligence interfered with or affected a
current or prior employer’s perform-
ance of duties and responsibilities.

(2) The individual’s criminal or dis-
honest conduct affected the individ-
ual’s performance or the performance
of others.
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