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(2) If the Secretary rejects the 
Tribe’s suggestion, the Secretary will 
explain in writing to the Tribe why the 
suggestion either: 

(i) Does not meet the needs of Indian 
students to be served; or 

(ii) Does not provide adequate sta-
bility to all affected programs. 

§ 37.123 How does a Tribe develop pro-
posed geographic attendance 
boundaries or boundary changes? 

(a) The Tribal governing body estab-
lishes a process for developing proposed 
boundaries or boundary changes. This 
process may include consultation and 
coordination with all entities involved 
in student education. 

(b) The Tribal governing body may 
delegate the development of proposed 
boundaries to the relevant school 
boards. The boundaries set by the 
school boards must be approved by the 
Tribal governing body. 

(c) The Tribal governing body must 
send the proposed boundaries and a 
copy of its approval to the Secretary. 

§ 37.124 How are boundaries estab-
lished for a new school or dorm? 

Geographic attendance boundaries 
for a new day school, on-reservation 
boarding school, or peripheral dorm 
must be established by either: 

(a) The tribe; or 
(b) If the tribe chooses not to estab-

lish boundaries, the Secretary. 

§ 37.125 Can an eligible student living 
off a reservation attend a school or 
dorm? 

Yes. An eligible student living off a 
reservation can attend a day school, 
on-reservation boarding school, or pe-
ripheral dorm. 

Subpart C—Off-Reservation 
Boarding Schools 

§ 37.130 Who establishes boundaries 
for Off-Reservation Boarding 
Schools? 

The Secretary or the Secretary’s des-
ignee, in consultation with the affected 
Tribes, establishes the boundaries for 
off-reservation boarding schools 
(ORBS). 

§ 37.131 Who may attend an ORBS? 
Any student is eligible to attend an 

ORBS. 

PART 38—EDUCATION PERSONNEL 

Sec. 
38.1 Scope. 
38.2 Information collection. 
38.3 Definitions. 
38.4 Education positions. 
38.5 Qualifications for educators. 
38.6 Basic compensation for educators and 

education positions. 
38.7 Appointment of educators. 
38.8 Nonrenewal of contract. 
38.9 Discharge of educators. 
38.10 Conditions of employment of edu-

cators. 
38.11 Length of the regular school term. 
38.12 Leave system for education personnel. 
38.13 Status quo employees in education po-

sitions. 
38.14 Voluntary services. 
38.15 Southwestern Indian Polytechnic In-

stitute. 

AUTHORITY: 25 U.S.C. 2011 and 2015, Secs. 
1131 and 1135 of the Act of November 1, 1978, 
92 Stat. 2322 and 2327; Secs. 511 and 512, Pub. 
L. 98–511; Secs. 8 and 9, Pub. L. 99–89; Title V 
of Pub. L. 100–297; Pub. L. 105–337. 

SOURCE: 53 FR 37678, Sept. 27, 1988, unless 
otherwise noted. 

§ 38.1 Scope. 
(a) Primary scope. This part applies to 

all individuals appointed or converted 
to contract education positions as de-
fined in § 38.3 in the Bureau of Indian 
Affairs after November 1, 1979. This 
part applies to elementary and sec-
ondary school positions and agency 
education positions. 

(b) Secondary scope. Section 38.13 ap-
plies to employees with continuing ten-
ure in both the competitive and ex-
cepted service who encumber education 
positions. 

(c) Other. Where 25 CFR part 38 and a 
negotiated labor relations agreement 
conflict, the negotiated agreement will 
govern. 

§ 38.2 Information collection. 
(a) The information collection re-

quirements contained in § 38.5 use 
Standard Form 171 for collection, and 
have been approved by OMB under 25 
U.S.C. 2011 and 2015 and assigned ap-
proval number 3206–0012. The spon-
soring agency for the Standard Form 
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171, is the Office of Personnel Manage-
ment. The information is being col-
lected to determine eligibility for em-
ployment. The information will be used 
to rate the qualifications of applicants 
for employment. Response is manda-
tory for employment. 

(b) The information collection re-
quirement for § 38.14, Voluntary Serv-
ices has been approved by the Office of 
Management and Budget under 44 
U.S.C. 3501 et seq. and assigned clear-
ance number 1076–0116. The information 
is being collected to determine an ap-
plicants eligibility and selection for 
appropriate volunteer assignments. Re-
sponse is voluntary. 

§ 38.3 Definitions. 

As used in this part, the term: 
Agency means the current organiza-

tional unit of the Bureau, which pro-
vides direct services to the governing 
body or bodies and members of one or 
more specified Indian Tribes. 

Agency school board as defined in sec-
tion 1139(1), of Pub. L. 95–561, means a 
body, the members of which are ap-
pointed by the school boards of the 
schools located within such Agency. 
The number of such members shall be 
determined by the Director in con-
sultation with the affected tribes. In 
Agencies serving a single school, the 
school board of that school shall func-
tion as the Agency School Board. 

Agency Superintendent for Education 
(ASE) means the Bureau official in 
charge of education functions at an 
Agency Office and to whom the school 
supervisor(s) and other educators under 
the Agency’s jurisdiction, report. 

Area Education Programs Administrator 
(AEPA) means the Bureau official in 
charge of an Area Education Office 
that provides services to off-reserva-
tion residential schools, peripheral dor-
mitories or on-reservation BIA funded 
schools that are not served by an Agen-
cy Superintendent for Education. The 
AEPA may also provide education pro-
gram services to tribes not having an 
Agency Superintendent for Education 
at their agency. The AEPA has no line 
authority over agency education pro-
grams that are under the jurisdiction 
of an Agency Superintendent for Edu-
cation. 

Assistant Secretary means the Assist-
ant Secretary for Indian Affairs of the 
Department of the Interior. 

Bureau means the Bureau of Indian 
Affairs of the Department of the Inte-
rior. 

Consult, as used in this part and pro-
vided in section 1131(d)(1) (B) and (C) of 
Pub. L. 95–561, means providing perti-
nent information to and being avail-
able for discussion with the school 
board, giving the school board the op-
portunity to reply and giving due con-
sideration to the school board’s re-
sponse, subject to appeal rights pro-
vided in § 38.7 (a), (b) and (c), and 
§ 38.9(e)(3). 

Director means the Deputy to the As-
sistant Secretary/Director—Indian Af-
fairs (Indian Education Programs) in 
the Bureau. 

Discharge means the separation of an 
employee during the term of the con-
tract. 

Education function means the admin-
istration and implementation of the 
Bureau’s education programs and ac-
tivities (including school operations). 

Education position, means a position 
in the Bureau the duties and respon-
sibilities of which: 

(a) Are performed on a school term 
basis principally in a Bureau elemen-
tary and secondary school which in-
volve: 

(1) Classroom or other instruction or 
the supervision or direction of class-
room or other instruction; 

(2) Any activity (other than teach-
ing) that requires academic credits in 
educational theory and practice equal 
to the academic credits in educational 
theory and practice required for a 
bachelor’s degree in education from an 
accredited institution of higher edu-
cation; or 

(3) Any activity in or related to the 
field of education notwithstanding that 
academic credits in educational theory 
and practice are not a formal require-
ment for the conduct of such activity; 
or 

(4) Support services at or associated 
with the site of the school; or 

(b) Are performed at the Agency level 
of the Bureau and involve the imple-
mentation of education-related Bureau 
programs. The position of Agency Su-
perintendent for Education is excluded. 
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Educator, as defined in section 
1131(n)(2) of Pub. L. 95–561 means an in-
dividual whose services are required, or 
who is employed, in an education posi-
tion as defined in § 38.3. 

Employment contract means a signed 
agreement executed by and between 
the Bureau and the individual em-
ployee hired or converted under this 
part, that specifies the position title, 
period of employment, and compensa-
tion attached thereto. 

Involuntary change in position means 
the release of an employee from his/her 
position instigated by a change in pro-
gram or other occurrence beyond the 
control of the employee. 

Local school board, as used in this 
part and defined in section 1139(7) of 
Pub. L. 95–561, means a body chosen in 
accordance with the laws of the tribe 
to be served or, in the absence of such 
laws, the body elected by the parents of 
the Indian children attending a Bu-
reau-operated school. In schools serv-
ing a substantial number of students 
from different tribes, the members 
shall be appointed by the governing 
bodies of the tribes affected and the 
number of such members shall be de-
termined by the Director in consulta-
tion with the affected tribes. 

Probationary period means the exten-
sion of the appointed process during 
which a person’s character and ability 
to satisfactorily meet the requirements 
of the position are reviewed. 

School board means an Agency school 
board or a local school board. 

School supervisor means the Bureau 
official in charge of a Bureau school 
who reports to an Agency Super-
intendent for Education. In the case of 
an off-reservation residential school(s), 
and, in some cases, peripheral dor-
mitories and on-reservation day 
schools, the school supervisor shall re-
port to the Area Education Programs 
Administrator. 

School term is that term which begins 
usually in the last summer or fall and 
ends in the Spring. It may be inter-
rupted by one or more vacations. 

§ 38.4 Education positions. 

(a) The Director shall establish the 
kinds of positions required to carry out 
the Bureau’s education function. No 

position will be established or contin-
ued for which: 

(1) Funds are not available; or 
(2) There is not a clearly demon-

strable need and intent for it to carry 
out an education function. 

(b) Positions established for regular 
school operations will be restricted to 
school term or program duration. Par-
ticular care shall be taken to insure 
that year-long positions are not estab-
lished unless they are clearly required 
and involve essential 12-month assign-
ments. 

§ 38.5 Qualifications for educators. 
(a) Qualifications related to positions. 

Job qualification requirements shall be 
at least equivalent to those established 
by the appropriate licensing and cer-
tification authorities of the State in 
which the position is located. 

(b) Qualifications related to individuals. 
An applicant for an education position 
must establish that he/she meets the 
requirements of the position by sub-
mitting an application and a college 
transcript, as appropriate, to the local 
school supervisor, Agency Super-
intendent for Education (ASE), Area 
Education Programs Administrator 
(AEPA), or Director and appearing for 
an interview if requested by the official 
involved. The applicant’s education 
and experience will be subject to 
verification by the ASE or the AEPA. 
Employees who falsify experience and 
employment history may be subject to 
disciplinary action or discharge from 
the position to which he/she is ap-
pointed. 

(1) School boards may waive formal 
education and State certification re-
quirements for tribal members who are 
hired to teach tribal culture and lan-
guage. 

(2) Tribal members appointed under 
this waiver may not have their basic 
pay rate set higher than the rate paid 
to qualified educators in teaching posi-
tions at that school. 

(c) Identification of qualified individ-
uals. The Director shall require each 
ASE, AEPA, and other appropriate 
local official in the education program 
organization to maintain lists of quali-
fied and interviewed applicants for 
each of the kinds of established posi-
tions. Applications on file shall be 
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purged annually. Applicants whose 
qualifications are established and who 
indicate an interest in working in spec-
ified locations will be included on 
those local applicant lists. The Direc-
tor shall maintain a national list of 
qualified applicants for each of the 
kinds of positions established. Appli-
cants whose qualifications are estab-
lished and who either do not indicate 
an interest in a specific location or in-
dicate an interest in working in any lo-
cation will be entered on the national 
list. The national list is a secondary 
source of applicants. 

(d) Special recruitment and training for 
Indian educators. The Director shall re-
view annually the Bureau’s ‘‘Recruit-
ment of Indian Educators Program’’ 
and update as necessary. The Director 
will define individual training plans for 
trainees and subsequent promotional 
opportunities for advancement based 
upon satisfactory job performance in 
this program. 

§ 38.6 Basic compensation for edu-
cators and education positions. 

(a) Schedule of basic compensation 
rates. The Director shall establish a 
schedule for each pay level specified in 
part 62 of the Bureau of Indian Affairs 
Manual (BIAM). The schedule will be 
revised at the same time as and be con-
sistent with rates in effect under the 
General Schedule or Federal Wage Sys-
tem for individuals with comparable 
qualifications, and holding comparable 
positions. 

(b) Range of pay rates for positions 
within pay levels. The range of basic 
compensation rates for positions as-
signed to each pay level will be con-
sistent with the General Schedule or 
Federal Wage System rates that would 
otherwise be applicable if the position 
were classified under chapter 51 or sub-
chapter IV of chapter 53 of title 5 of the 
United States Code (U.S.C.). The max-
imum pay shall not exceed step 10 of 
the comparable General Schedule posi-
tion by more than ten percent. 

(c) Schedule of compensation rates for 
teachers and counselors. The basic com-
pensation for teachers and counselors, 
including dormitory counselors and 
homeliving counselors, shall be deter-
mined in accordance with rates set by 
the Defense Department Overseas 

Teachers Pay and Personnel Practices 
Act. The schedule used shall be the 
current published schedule for the 
school year beginning on or after July 
1 of each year. 

(d) Adjusting employee basic compensa-
tion rates. (1) Except for employees oc-
cupying positions of teachers and coun-
selors, including dormitory counselors 
and homeliving counselors, adjust-
ments in an employee’s basic com-
pensation made in connection with 
each contract renewal will be based on 
the following: 

(i) Contract renewal incentive—one 
pay increment for each renewal, not to 
exceed four increments, unless the edu-
cator is covered by a negotiated labor 
union agreement. 

(ii) Performance—employees whose 
performance is rated ‘‘above satisfac-
tory’’; one pay increment; employees 
whose performance is rated ‘‘out-
standing’’; two pay increments. 

(2) Pay increments based on edu-
cation may be awarded as outlined in 
62 BIAM. 

(e) Special additions to basic compensa-
tion. The Director is authorized to es-
tablished the following special addi-
tions to rates of basic compensation: 

(1) The Director may authorize pay-
ment of a staffing differential not ex-
ceeding 25 per centum of the rate of 
basic compensation based on a for-
mally-documented request by an ASE 
or AEPA. Such a staffing differential 
shall only be authorized in writing 
when the Director determines that: 

(i) It is warranted by the geographic 
isolation of the work site or other un-
usually difficult environmental work-
ing or living conditions and/or, 

(ii) It is necessary as a recruitment 
or retention incentive. This staffing 
differential is to be computed on the 
basic schedule rate before any other 
additions are computed. 

(2) Special rates may be established 
for recruitment and retention applica-
ble only to a specific position or to spe-
cific types of positions in specific loca-
tions based on a formally documented 
request by an ASE or AEPA and sub-
mitted to the Director for approval. 
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(f) Payment of compensation to edu-
cators. This section applies to those in-
dividuals employed under the provi-
sions of section 1131(m) of Pub. L. 95– 
561 or title 5 U.S.C. 

(1) Pay periods. Educators shall be 
paid on the basis of a biweekly pay pe-
riod during the term of the contract. 
Chapter 55 of title 5 U.S.C. applies to 
the administration of pay for edu-
cators, except that section 1131(m) of 
Pub. L. 95–561 provides that 5 U.S.C. 
5533 does not apply with respect to the 
receipt of pay by educators during 
summer recess under certain cir-
cumstances. 

(2) Pay for contract educators. When an 
educator is appointed, payment under 
the contract is to begin as of the effec-
tive date of the contract. If an educa-
tor resigns or is discharged before the 
expiration of the term of the contract, 
pay ceases as of the date of resignation 
or discharge. 

(3) Prorating of pay. Within 30 days 
prior to the beginning of the academic 
school term, each educator must elect 
whether to have the annual contrac-
tual rate or basic pay prorated over the 
contractual academic school term, or 
to have the basic pay prorated over a 
12-month period. 

(i) Each educator may change such 
election once during the academic 
school term, provided notice is given 
two weeks prior to the end of the fifth 
month after the beginning of the aca-
demic school term. 

(ii) An educator who elects a 12- 
month basis of prorated pay may fur-
ther elect to be paid in one lump sum 
at the end of the academic school term 
for the then remaining amount of rate 
of basic pay otherwise due, provided 
notice is given four weeks prior to the 
end of the academic school term. 

(iii) No educator shall suffer a loss of 
pay or benefits because of elections 
made under this section. 

(4) Stipends for extracurricular activi-
ties. An employee, if assigned to spon-
sor an approved extracurricular activ-
ity, may elect annually at the begin-
ning of the contract to be paid a sti-
pend in lieu of overtime premium pay 
or compensatory time when the em-
ployee performs additional activities 
to provide services to students or oth-

erwise support the school’s academic 
and social programs. 

(i) The Director is authorized to es-
tablish a schedule of stipends for each 
Bureau Area, taking into consideration 
types of activities to be compensated 
and payments provided by public 
school districts in or near the Area. 

(ii) The stipend shall be a supplement 
to the employee’s base pay and is not a 
part of salary for retirement computa-
tion purposes. 

(iii) The employee shall be paid the 
stipend in equal payments over the pe-
riod of the extracurricular activity. 

[53 FR 37678, Sept. 27, 1988, as amended at 54 
FR 46374, Nov. 3, 1989] 

§ 38.7 Appointment of educators. 
(a) Local school employees. Local Bu-

reau school employees shall be ap-
pointed only by the school supervisor. 
Before the local school employee is em-
ployed, the school board shall be con-
sulted. An individual’s appointment 
may be finalized only upon receipt of a 
formal written determination certified 
by the local school board under such 
uniform procedures as it may adopt. 
Written determination by the school 
board should be received within a rea-
sonable period, but not to exceed 30 
days. Failure of the school board to act 
within this period shall have the effect 
of approving the proposed appoint-
ment. The local school board shall use 
the same written procedure to dis-
approve an appointment. The school 
supervisor may appeal to the ASE, or, 
where appropriate, to the AEPA, any 
determination by the local school 
board concerning an individual’s ap-
pointment. A written statement of ap-
peal describing the action and the rea-
sons the supervisor believes such ac-
tion should be overturned must be filed 
within 10 days of receipt of the action 
from the local school board. A copy of 
such statement shall be submitted to 
the school board and the board shall be 
afforded an opportunity to respond, not 
to exceed 10 calendar days, in writing, 
to the appeal. After reviewing such 
written appeal and response, the ASE 
or AEPA may, for cause, overturn the 
action of the local school board. The 
ASE or AEPA must transmit the deter-
mination of the appeal (in the form of 
a written opinion) to the board and to 
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the supervisor identifying the reasons 
for overturning the action within 10 
calender days. Failure to act within 
the 10 calendar day period shall have 
the effect of approving the local school 
board’s determination. 

(b) School supervisors. School super-
visors may be appointed only by the 
ASE, except the AEPA shall appoint 
school supervisors for off-reservation 
boarding schools and those few other 
schools supervised by the AEPA. The 
school board shall be consulted before 
the school supervisor is employed. The 
appointment may be finalized upon re-
ceipt of a formal written determina-
tion certified by the school board under 
any uniform procedures as it may 
adopt. Written determination by the 
school board shall be received within a 
reasonable period, but not to exceed 30 
days. Failure of the school board to act 
within this period shall have the effect 
of approving the proposed appoint-
ment. The school board shall use the 
same procedure to disapprove an ap-
pointment. Within 20 calendar days of 
receipt of any determination by the 
school board concerning an individual’s 
appointment, the ASE or AEPA, as ap-
propriate, may appeal to the Director 
by filing a written statement describ-
ing the determination and the reasons 
the supervisor believes the determina-
tion should be overturned. A copy of 
the statement shall be submitted to 
the local school board and the board 
shall be afforded an opportunity to re-
spond, within 10 calendar days, in writ-
ing, to such an appeal. The Director 
may reverse the determination for 
cause set out in writing to the school 
board. Within 20 calendar days of the 
school board’s response, the Director 
shall transmit the determination of the 
appeal (in the form of a written opin-
ion) to the board and to the ASE or 
AEPA identifying the reasons for over-
turning the determination. Failure by 
the Director to act within the 20 cal-
endar day period shall have the effect 
of approving the school board’s deter-
mination. 

(c) Agency office education program em-
ployees. Appointments to Agency office 
education positions may be made only 
by the ASE. The Agency school board 
shall be consulted before the agency 
education employee is employed, and 

the appointment may be finalized upon 
receipt of a formal, written determina-
tion certified by the Agency school 
board under any uniform procedures as 
it may adopt. Written determination 
by the school board shall be received 
within a reasonable period, but not to 
exceed 30 days. Failure of the school 
board to act within this period shall 
have the effect of approving the pro-
posed appointment. The Agency school 
board shall use the same written proce-
dure to disapprove an appointment. 
Within 20 calendar days of receipt of 
any determination by the school board 
concerning an individual’s appoint-
ment, the ASE may appeal to the Di-
rector by filing a written statement de-
scribing the determination and the rea-
sons the supervisor believes the deter-
mination should be overturned. A copy 
of the statement shall be submitted to 
the Agency school board and the board 
shall be afforded an opportunity to re-
spond, within 10 calendar days, in writ-
ing, to such appeal. After reviewing the 
written appeal and response, the Direc-
tor may, for cause, overturn the deter-
mination of the Agency school board. 
Within 20 days of the board’s response, 
the Director shall transmit the deter-
mination of the appeal (in the form of 
a written opinion) to the board and to 
the ASE identifying the reasons for 
overturning the determination. Failure 
of the Director to act within the 20 cal-
endar day period shall have the effect 
of approving the school’s board’s deter-
mination. 

(d) Employment contracts. The Bureau 
shall issue employment contracts each 
year for individuals employed in con-
tract education positions at the Agen-
cy or school levels. 

(e) Absence of local school boards. 
Where a local school board has not 
been established in accordance with 
section 1139(7) Pub. L. 95–561 with re-
spect to a Bureau school, or where a 
school board is not operational, and 
the local school board is required to be 
given a notice or required to be con-
sulted by statute or these regulations, 
the official involved shall notify or 
consult with the Agency school board 
serving the tribe(s) to which the par-
ents of the Indian children atending 
that school belong, or, in that absence, 
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the tribal organization(s) of the tribe(s) 
involved. 

(f) Provisional contracts. Provisional 
certification or other limited certifi-
cates from the State are not considered 
full certification and only a provisional 
contract may be issued. There may be 
circumstances when no individual who 
has met the full certification or experi-
ence requirements is available for a 
professional position or when a status 
quo employee who does not meet full 
certification or experience require-
ments desires to convert to contract. 
When this situation exists, a provi-
sional contract may be issued in ac-
cordance with the following: 

(1) The contract will be made only: 
(i) After it is determined that an in-

dividual already meeting certification 
or experience requirements is not 
available; or 

(ii) For conversion of a status quo 
employee who does not yet meet all es-
tablished position requirements. 

(2) Consultation with the appropriate 
school board is required prior to the 
contract. 

(3) The contract may be of 12-month 
or school-term duration. 

(4) The employee will be required to 
make satisfactory progress toward 
meeting full qualification require-
ments. 

(5) If the employee fails to meet the 
requirements established under 
§ 38.7(f)(4), the contract will be termi-
nated. Such termination cannot be 
grieved or appealed. 

(g) Conditional appointment. As pro-
vided in section 1131(d)(4), Pub. L. 95– 
561, if an individual who has applied at 
both the national and local levels is ap-
pointed from a local list of applicants, 
the appointment shall be conditional 
for 90 days. During that period, the in-
dividual’s application and background 
shall be examined to determine if there 
is a more qualified individual for the 
position. Removal during this period is 
not subject to discharge, hearing or 
grievance procedures. 

(h) Short-term contracts. (1) There may 
be circumstances where immediate ac-
tion is necessary and it is impossible to 
consult with the local school board. 
When this situation exists short-term 
contracts may be made by the school 

supervisor in accordance with the fol-
lowing: 

(i) The length of the contract will not 
exceed 60 days, or the next regularly 
scheduled school board meeting, which-
ever comes first. 

(ii) If the board meets and does not 
take action on the individual in ques-
tion, the short-term contract may be 
extended for the duration of the school 
year. 

(iii) It shall be the responsibility of 
the school supervisor to fully inform 
the local school board of all such short- 
term contracts. Failure to do so may 
be cited as reason to discharge the 
school supervisor if so requested by the 
board. 

(2) The local school board may au-
thorize the school supervisor to make 
an emergency short-term contract to 
classroom, dormitory and other posi-
tions directly related to the health and 
safety of students. When this situation 
exists, short-term contracts may be 
made in accordance with the following: 

(i) If local and agency lists of quali-
fied applicants are exhausted, short- 
term contracts may be made without 
regard to qualifications for the posi-
tion; 

(ii) The pay level will be based on the 
qualifications of the individual em-
ployed rather than the requirements of 
the position, if the qualifications of the 
individual are lower than required; 

(iii) The short-term contract may not 
exceed the school term and may not be 
renewed or extended; 

(iv) Every 60 days the school super-
visor will determine if qualified indi-
viduals have been placed on the local 
or agency lists. If a qualified individual 
on the list accepts employment, the 
school supervisor must terminate the 
emergency appointment at the time 
the qualified individual is appointed. 

(i) Temporary contracts. There may be 
circumstances where a specific position 
is needed for a period of one year or 
less. Under these conditions a position 
may be advertised as a temporary posi-
tion and be filled under a temporary 
contract. Such contract requires the 
same school board approval as a school 
year contract. If required for the com-
pletion of the activities specified in the 
original announcement, the position, 
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may with school board approval be ex-
tended for up to one additional year. 
Temporary contracts may be termi-
nated at any time and this action is 
not subject to approval or grievance 
procedures. 

(j) Waiver of Indian preference. Not-
withstanding any provision of the In-
dian preference laws, such laws shall 
not apply in the case of any personnel 
action within the purview of this sec-
tion respecting an application or em-
ployee not entitled to Indian pref-
erence if each tribal organization con-
cerned grants, in writing, a waiver of 
the application of such laws with re-
spect to such personnel action, where 
such a waiver is in writing deemed to 
be a necessity by the tribal organiza-
tion, except that this shall in no way 
relieve the Bureau of its responsibility 
to issue timely and adequate announce-
ments and advertisements concerning 
any such personnel action if it is in-
tended to fill a vacancy (no matter how 
such vacancy is created). When a waiv-
er is granted, it shall apply only to 
that particular position and as long as 
the employee remains in that position. 

(k) Prohibited reappointment. An edu-
cator who voluntarily terminates em-
ployment before the end of the school 
term may not be appointed to another 
Bureau education position before the 
beginning of the following school term. 
An educator will not be deemed to have 
voluntarily terminated employment if 
transferred elsewhere with the consent 
of the local school or Agency boards. 

(l) Contract renewals. The appropriate 
school board shall be notified in writ-
ing by the school supervisor and/or 
ASE or AEPA not less than 90 days be-
fore the end of the school term whether 
or not an individual’s contract is rec-
ommended for renewal. 

(1) If the school board disagrees with 
the school supervisor’s or ASE’s or 
AEPA’s recommendations, the board 
will submit a formal, written certifi-
cation of its determinations to the 
school supervisor or ASE or AEPA 
within 25 days. If the board’s deter-
minations are not received within the 
25 days, the school supervisor or ASE 
or AEPA shall issue the 60 day notifi-
cation of renewal or nonrenawal to the 
individual as required under § 38.8. 

(2) When the school board submits its 
determination within the 25 days and 
determines that a contract will be re-
newed, or nonrenewed, the appropriate 
official shall issue the required renewal 
notice, or nonrenawal, or appeal the 
determination of the school board to 
the appropriate official who will make 
a determination in accordance with the 
appeal procedure is § 38.7(a) of this part. 
After the probationary period, if the 
determination is that the contract will 
not be renewed, the procedures speci-
fied in § 38.8 shall apply. 

§ 38.8 Nonrenewal of contract. 
Where the determination is made 

that an employee’s contract shall not 
be renewed for the following year, the 
following procedure will apply to those 
employees who have completed three 
full continuous school terms of service 
under consecutive contract appoint-
ments and satisfactory performance in 
the same or comparable education po-
sitions. 

(a) The employee will be given a 
written notice of the action and the 
reasons thereof not less than 60 days 
before the end of the school term. 

(b) The employee will be given 10 cal-
endar days to request an informal hear-
ing before the appropriate official or 
body. Upon request, the employee may 
be given official time, not to exceed 
eight hours, to prepare a written re-
sponse to the reason(s). 

(c) If so requested, an informal hear-
ing shall be held within 30 calendar 
days of receipt of the request. 

(d) The appropriate official or body 
will render a written determination 
within seven calendar days after the 
informal hearing. 

(e) The employee has a right to re-
quest an administrative review by the 
ASE or AEPA of the determination 
within 10 calendar days of that deter-
mination. The ASE or AEPA then has 
20 calendar days to render a final deci-
sion. Where the employee is the super-
visor of the school or an agency edu-
cation employee, any appeal of the 
ASE or AEPA would be addressed to 
the Director for a decision. If the Di-
rector or ASE’s or AEPA’s decision 
overturns the appropriate official or 
bodies determination, the appropriate 
official or body will be notified of the 
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reasons in writing. Failure by the Di-
rector or ASE or AEPA to act within 
the 20 days will sustain the determina-
tion. This completes the administra-
tive appeal process. 

(f) Failure of any of the parties to 
meet the requirements of the above 
procedures will serve to negate the par-
ticular action sought by the negligent 
party. 

(g) Those employees with less than 
three full continuous school terms of 
consecutive contract appointments are 
serving a probationary period. Non-
renewal of his/her contract will be con-
sidered a continuation of the exam-
ining process. This action cannot be 
appealed or grieved. 

(h) Independent of the procedures 
outlined in this section, the school su-
pervisor or ASE or AEPA, for applica-
ble positions, shall be required to sub-
mit to the ASE or AEPA or appro-
priate higher authority all nonrenewal 
actions. Within 60 days, the ASE or 
AEPA shall review the nonrenewal ac-
tions and may overturn the determina-
tion of nonrenewal. In the event that 
the ASE or AEPA makes a decision to 
overturn the school board determina-
tion, the ASE or AEPA shall notify the 
school board in writing of his/her rea-
sons for doing so. 

(i) No more than the substantial 
standard of evidence shall be required 
to sustain the nonrenewal. 

(j) A procedural error shall not be 
grounds for overturning a determina-
tion of nonrenewal unless the employee 
shows harmful error in the application 
of the Agency’s procedures in arriving 
at such a decision. For purposes of this 
section, ‘‘harmful error’’ means error 
by the Agency in the application of its 
procedures which, in the absence or 
cure of the error, might have caused 
the Agency to reach a conclusion dif-
ferent than the one reached. The bur-
den is upon the appellant to show that 
based upon the record as a whole, the 
error was harmful. i.e., caused substan-
tial harm or prejudice to his/her rights. 

(k) Nonrenewal of a contract is not 
discharge and will not follow the dis-
charge procedures. 

§ 38.9 Discharge of educators. 
(a) Discharge for cause. Educators cov-

ered under the provision of this section 

are excluded from coverage under 5 
U.S.C. 7511 and 4303. In order to provide 
due process for educators, the Director 
shall publish in 62 BIAM representative 
conditions that could result in the dis-
charge of educators for cause and pro-
cedures to be followed in discharge 
cases. 

(b) Discharge for inadequate perform-
ance. Action to remove educators for 
inadequate performance will be taken 
for failure to meet performance stand-
ards established under 5 U.S.C. 4302. 
Performance standards for all edu-
cators will include, among others, lack 
of student achievement. Willful failure 
to exercise properly assigned super-
visory responsibilities by supervisors 
shall also be cause for discharge. 

(c) Other discharge. The Director shall 
publish in 62 BIAM a description of the 
budgetary and programmatic condi-
tions that may result in the discharge 
of educators for other than cause dur-
ing the school term. The individual’s 
personnel record will clearly reflect 
that the action taken is based upon 
budgetary or programmatic restraints 
and is not a reflection on the employ-
ee’s performance. 

(d) Procedures for discharge for cause. 
The Director shall publish in 62 BIAM 
the procedural steps to be followed by 
school supervisors, ASE’s, and AEPA’s 
in discharge for cause cases. These pro-
cedures shall provide (among other 
things) for the following: 

(1) The educator to be discharged 
shall receive a written notice of the 
proposal, specifying the causes or com-
plaints upon which the proposal is 
based, not less than 30 calendar days 
before the discharge. However, this 
shall not prohibit the exclusion of the 
individual from the education facility 
in cases where exclusion is required for 
the safety of the students or the or-
derly operation of the facility. 

(2) A reasonable time, but not less 
than 10 calendar days, will be allotted 
for the individual to make written and/ 
or oral responses to the charge. 

(3) An opportunity will be afforded 
the individual to review the material 
relied upon to support the charge. 

(4) Official time, not to exceed eight 
hours, will be provided to the indi-
vidual to prepare a response to the 
charge. 
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(5) The educator may elect to have a 
representative and shall furnish the 
identity of any representative to the 
ASE or AEPA. The ASE or AEPA may 
disallow, as an employee representa-
tive, any individual whose activities as 
a representative would cause a conflict 
of interest or position, or an employee 
whose release from his or her official 
position would give rise to unreason-
able costs to the Government, or when 
priority work assignment precludes his 
or her release from official duties. The 
terms of any applicable collective bar-
gaining agreement and 5 U.S.C. 
7114(a)(5) shall govern representation of 
employees in an exclusive bargaining 
unit. 

(6) The individual has a right to a 
final decision made by the appropriate 
level of supervision. 

(7) The individual has a right to ap-
peal the final decision and have the 
merits of the case reviewed by a De-
partmental official not previously in-
volved in the case. This right includes 
entitlement to a hearing upon request 
under procedures in accordance with 
the requirements of due process under 
section 1131(e)(1)(B) of Pub. L. 95–561. 

(e) School board action. (1) The appro-
priate school board shall be notified as 
soon as possible, but in no case later 
than 10 calendar days from the date of 
issue of the notice of intent to dis-
charge. 

(2) The appropriate school board, 
under any uniform procedure as it may 
adopt, may issue a formal written cer-
tification to the school supervisor, 
ASE, or AEPA either approving or dis-
approving the discharge before the ex-
piration of the notice period and before 
actual discharge. Failure to respond 
before the expiration of the notice pe-
riod will have the effect of approving 
the discharge. 

(3) The school supervisor initiating a 
discharge action may appeal the 
board’s determination to the ASE or 
AEPA within 10 calendar days of re-
ceipt of the board’s notice. The ASE or 
AEPA initiating a discharge may ap-
peal the board’s determination to the 
Director within 10 calendar days of re-
ceipt of the board’s notice. Within 20 
calendar days following the receipt of 
an appeal, the reviewing official may, 
for good cause, reverse the school 

board’s determination by a notice in 
writing to the board. Failure to act 
within 20 calendar days shall have the 
effect of approving the board’s deter-
mination. 

(f) School board recommendations for 
discharge. School boards may rec-
ommend in writing to school super-
visors, ASE’s, or AEPA’s, and the Di-
rector that individuals in the edu-
cation program be discharged. These 
written recommendations may follow 
any procedures formally established in-
ternally by the school board or tribal 
government. However, the written rec-
ommendations must contain specific 
causes or complaints that may be 
verified or established by investigation 
of factual situations. The official re-
ceiving a board recommendation for 
discharge of an individual shall ac-
knowledge the recommendation in 
writing within 10 calendar days of re-
ceipt and proceed with a fact finding 
investigation. The official who finally 
disposes of the recommendation shall 
notify the school board of the disposi-
tion in writing within 60 calendar days 
of initiation of the fact finding inves-
tigation. 

§ 38.10 Conditions of employment of 
educators. 

(a) Supervision not delegated to school 
boards. School boards may not direct, 
control, or interrupt the day-to-day ac-
tivities of BIA employees carrying out 
Bureau-operated education programs. 

(b) Employee handbook. Employee 
handbook and recruiting guides shall 
be developed by each local school or 
agency to provide specific information 
regarding: 

(1) The working and hiring conditions 
for various tribal jurisdictions and Bu-
reau locations; 

(2) The need for all education per-
sonnel to adapt to local situations; and 

(3) The requirement of all education 
personnel to comply with and support 
duly adopted school board policies, in-
cluding those relating to tribal culture 
or language. 

(c) Contract renewal notification. Em-
ployees will be notified 60 calendar 
days before the end of the school term 
of the intent to renew or not renew 
their contract. If an individual’s con-
tract is to be renewed, the individual 
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must agree in writing to serve for the 
next school term. This agreement must 
be received within 14 calendar days of 
the date of the notice in order to com-
plete the contract renewal. If this 
agreement is not received by the four-
teenth day, the employee has volun-
tarily forfeited his or her right to con-
tinuing employment. If an individual 
agrees to serve for the next school 
term and fails to report for duty at the 
beginning of the next school term, the 
contract will be terminated and the in-
dividual’s future appointment will be 
subject to the restriction in § 38.7(k) of 
this part. 

(d) Dual compensation. An employee 
accepting a renewal of a school term 
contract may be appointed to another 
Federal position during the school re-
cess period without regard to the dual 
compensation regulations in 5 U.S.C. 
5533. 

(e) Discrimination complaints. Equal 
Employment Opportunity (EEO) proce-
dures established under 29 CFR part 
1613 are applicable to contract employ-
ees under this part. It is the policy of 
the BIA that all employees and appli-
cants for employment shall be treated 
equally when considered for employ-
ment or benefits of employment, re-
gardless of race, color, sex, religion, 
national origin, age, or mental or phys-
ical health (handicap), within the pa-
rameters of Indian preference. 

(f) Grievance procedures. The Director 
shall publish in 62 BIAM procedures for 
the rapid and equitable resolution of 
grievances. In locations and for posi-
tions covered by an exclusive bar-
gaining agreement, the negotiated 
grievance procedure is the exclusive 
avenue of redress for all matters within 
the scope of the negotiated grievance 
procedure. 

(g) Performance evaluation. The min-
imum number of times a supervisor 
shall meet with an employee to discuss 
performance and suggest improve-
ments shall be once every three 
months for the educator’s first year at 
a school or Agency, and twice annually 
thereafter during the school term. 

§ 38.11 Length of the regular school 
term. 

The length of the regular school term 
shall be at least 180 student instruc-

tional days, unless a waiver has been 
granted under the provisions of 25 CFR 
36.61. 

§ 38.12 Leave system for education 
personnel. 

(a) Full-time school-term employees. 
Employees on a full-time school-term 
contract are authorized the following 
types of leave: 

(1) Personal leave. A school-term em-
ployee will receive 28 hours of personal 
leave to be used for personal reasons 
and 12 hours of emergency leave. This 
leave only accrues provided the length 
of the contract exceeds 24 weeks. 

(i) The school-term employee will re-
quest the use of this leave in advance 
when it is for personal use or personal 
business (e.g., going to the bank, etc.). 
When this leave is requested for emer-
gency purposes (e.g., death in imme-
diate family), it will be requested im-
mediately after the emergency is 
known, if possible, by the employee 
and before leave is taken or as soon as 
the supervisor reports to work on the 
official work day. 

(ii) Final approval rests with the su-
pervisor. This leave shall be taken only 
during the school term. No compensa-
tion for or carryover of unused leave is 
authorized. 

(2) Sick leave. Sick leave is an absence 
approved by the supervisor for inca-
pacity from duty due to injury or ill-
ness, not related to or incurred on-the- 
job and not covered by the Federal Em-
ployee’s Compensation Act Regula-
tions. Medical and dental appointments 
may be included under this part. How-
ever, whenever possible, medical and 
dental appointments should be sched-
uled after instructional time. 

(i) Sick leave shall accrue at the rate 
of four hours each biweekly pay period 
in pay status during the term of the 
contract; and no precredit or advance 
of sick leave is authorized. 

(ii) Accumulated sick leave at the 
time of separation will be recredited to 
an educator who is reemployed within 
three years of separation. 

(3) School vacation. School term em-
ployees may receive up to 136 hours of 
school vacation time for use when 
school is not in session. School vaca-
tions are scheduled on the annual 
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school calendar during the instruc-
tional year and may not be scheduled 
before the first day of student instruc-
tion or after the last day of student in-
struction. School vacations are not a 
right of the employee and cannot be 
paid for or carried over if the employee 
is required to work during the school 
vacation time or if the program will 
not permit school term employees to 
take such vacation time. 

(b) Leave for full-time, year-long em-
ployees. Employees who are on a full- 
time, year-long contract are authorized 
the following types of leave: 

(1) Vacation leave. Absence approved 
in advance by the supervisor for rest 
and relaxation or other personal rea-
sons is authorized on a per year basis 
of Federal Government service as fol-
lows: years 1 and 2 of employment—120 
hours; years 3–5 of employment—160 
hours; 6 or more years—200 hours. The 
supervisor will determine when vaca-
tion leave may be used. Vacation leave 
is to be scheduled and used to the 
greatest extent possible during periods 
when school is not in session and the 
students are not in the dormitories. 
Vacation leave is credited to an em-
ployee on the day following his or her 
date of employment, provided the 
length of the contract exceeds 24 
weeks. An employee may carry into 
succeeding years up to 200 hours of va-
cation leave. Leave unused at the time 
of separation is forfeited. 

(2) Sick leave. Sick leave accumula-
tion and use is authorized on the same 
basis as for school term employees 
under § 38.12(a)(2) of this part. 

(c) Leave for part-time year-long em-
ployees. Employees who are on part- 
time year-long contracts exceeding 20 
hours per week are authorized the fol-
lowing types of leave: 

(1) Vacation leave. Absence approved 
in advance by the supervisor for rest 
and relaxation or other personal rea-
sons is authorized on a per year basis 
of Federal Government service as fol-
lows: years 1 and 2 of employment—64 
hours; years 3–5 of employment—80 
hours; 6 or more years—104 hours. The 
supervisor shall determine when vaca-
tion leave may be used. Vacation leave 
is to be scheduled and used to the 
greatest extent possible during periods 
when school is not in session and the 

students are not in the dormitories. 
Vacation leave is credited to an em-
ployee on the day following his or her 
date of employment provided the 
length of the contract exceeds 24 weeks 
and may not be accumulated in excess 
of 104 hours from year to year. An em-
ployee may carry over up to 104 hours 
from one contract year to the next. 
Leave unused at the time of separation 
is forfeited. 

(2) Sick leave. Sick leave is accumu-
lated on the basis of three hours each 
biweekly pay period in pay status; no 
precredit or advance of sick leave is 
authorized. Accumulated sick leave at 
the time of separation will be recred-
ited to an educator who is reemployed 
within three years of separation. 

(d) Leave for school term employees on 
a part-time work schedule in excess of 20 
hours per week. (1) Employees on a part- 
time work schedule in excess of 20 
hours per week may receive a max-
imum of 102 hours of school vacation 
time; 20 hours of personal/emergency 
leave; and 63 hours of sick leave ac-
crued at three hours per pay period for 
the first 21 pay periods of their con-
tracts. Personal/emergency leave only 
accrues provided the length of the con-
tract exceeds 24 weeks. 

(2) The part-time employee will re-
quest the use of this leave in writing in 
advance when it is for personal use or 
personal business (e.g., going to the 
bank, etc.). When this leave is re-
quested for emergency purposes (e.g., 
death in immediate family), it will be 
requested immediately after the emer-
gency is known, if possible, by the em-
ployee and before leave is taken or as 
soon as the supervisor reports to work 
on the official work day. 

(3) Final approval rests with the su-
pervisor. This leave shall be taken only 
during the school year. No compensa-
tion for or carryover of unused leave is 
authorized. 

(4) Sick leave. Sick leave is an absence 
approved by the supervisor for inca-
pacity from duty due to injury or ill-
ness, not related to or incurred on-the- 
job and not covered by the Federal Em-
ployee’s Compensation Act Regula-
tions. Medical and dental appointments 
may be included under this part. How-
ever, whenever possible, medical and 
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dental appointments should be sched-
uled after instructional time. 

(i) Sick leave shall accrue at the rate 
of three hours each biweekly pay pe-
riod in pay status for the first 21 pay 
periods of their contract; no precredit 
or advance for sick leave is authorized. 

(ii) Accumulated sick leave at the 
time of separation will be recredited to 
an educator who is reemployed within 
three years of separation. 

(5) School vacation time. Part-time 
employees may receive up to 102 hours 
of school vacation time for use when 
school is not in session. Approval for 
the use of this time will be administra-
tively determined by the school super-
visor, ASE or AEPA, and this time may 
not be scheduled before the start of 
school or after the end of school. 

(i) All school vacation time for part- 
time employees will be approved at the 
convenience of the program and not as 
a right of the employee. 

(ii) Vacation time cannot be paid for 
or carried over for a part-time em-
ployee if the employee is required to 
work during the school vacation time 
or if the program will not permit part- 
time employees to take such vacation 
time. 

(e) Accountable absences for all con-
tract employees. The following are con-
sidered accountable absences: 

(1) Approved absence. If prescheduled 
and approved by the school supervisor, 
ASE or AEPA, as appropriate, an em-
ployee may be on leave without pay. 

(2) Absence without leave. Any absence 
is not prescheduled or approved in ad-
vance or excused by the supervisor is 
considered absence without leave. 

(3) Court and military leave. Employ-
ees are entitled to paid absence for jury 
or witness service and military duty as 
a member of the National Guard or Re-
serve under the same terms or condi-
tions as outlined in sections 6322 and 
6323 of title 5 U.S.C., and corresponding 
provisions of the Federal Personnel 
Manual, when the absence occurs dur-
ing the regular contract period. Em-
ployees may be requested to schedule 
their military leave at times other 
than when school is in session. 

(4) Administrative leave. Administra-
tive leave is an excused absence from 
duty administratively authorized with-
out loss of pay or without charge to 

leave. This leave is not a substitute for 
other paid or unpaid leave categories. 
Administrative leave usually is author-
ized on an individual basis except when 
a school is closed or a group of employ-
ees are excused from work for a par-
ticular purpose. The school supervisor, 
ASE or AEPA will grant administra-
tive leave. A school closing must be ap-
proved by the ASE or AEPA. 

(f) Educators serving with contracts 
with work weeks of 20 hours a week or 
less are not eligible for any type of 
paid leave. 

(g) For school term educators, no 
paid leave is earned nor may accumu-
lated leave be used during any period of 
employment with the Bureau between 
school terms. 

(h) Employees issued contracts for 
intermittent work are not eligible for 
any type of paid leave. 

(i) Leave transferred in. Annual leave 
credited to an employee’s accrued 
leave balance immediately before con-
version to a contract education posi-
tion or appointment under this part 
will be carried over and made available 
to the employee. Sick leave credited to 
an employee’s accrued sick leave bal-
ance immediately before conversion to 
a contract education position or ap-
pointment under this part shall be 
credited to the employee’s sick leave 
account under the system in 
§ 38.12(a)(2) and (b)(2). 

§ 38.13 Status quo employees in edu-
cation positions. 

(a) Status quo employees. Individuals 
who were Bureau employees on October 
31, 1979, with an appointment in either 
the competitive or excepted service 
without time limitation, and who are 
serving in an education position, shall 
be continued in their positions under 
the terms and conditions of that ap-
pointment with no change in their sta-
tus or positions. Such employees are 
entitled to receive any changes in com-
pensation attached to the position. Al-
though such employees occupy ‘‘edu-
cation positions’’ as defined in this 
part, the terms and conditions of their 
appointment, status, and entitlements 
are determined by competitive service 
regulations and procedures. Under ap-
plicable procedures, these employees 
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are eligible for consideration for move-
ment to other positions that are de-
fined as ‘‘contract education’’ posi-
tions. Such movement shall change the 
terms and conditions of their appoint-
ment to the terms and conditions of 
employment established under this 
part. 

(b) If the tribe or school board waives 
the Indian preference law, the em-
ployee loses the early-out retirement 
eligibility under Pub. L. 96–135, ‘‘early- 
out for non-Indians,’’ if they are enti-
tled to the early-out retirement. A 
memorandum for the record on BIA 
letterhead shall be signed by the em-
ployee and placed on the permanent 
side of his/her Official Personnel Fold-
er, along with the tribal resolution, if 
the tribe/school board has waived the 
Indian preference law to employ the 
non-Indian.’’ 

(c) Conversion of status quo employees 
to contract positions. Status quo em-
ployees may request in writing to the 
school supervisor, ASE or AEPA, as ap-
plicable, that their position be con-
verted to contract. The appropriate 
school board will be consulted and a de-
termination made by such school board 
whether such individual should be con-
verted to a contract employee. 

(1) Written determination by the 
school board should be received within 
a reasonable period, but not to exceed 
30 days from receipt of the request. 
Failure of the school board to act with-
in this period shall have the effect of 
disapproving the proposed conversion. 

(2) With school board approval, an in-
voluntary change in position shall not 
affect the current status of status quo 
education employees. 

§ 38.14 Voluntary services. 
(a) Scope. An ASE or AEPA may, sub-

ject to the approval of the local school 
board concerned, accept voluntary 
services on behalf of Bureau schools 
from the private sector, including indi-
viduals, groups, or students. Voluntary 
service shall be for all non-hazardous 
activities where public services, special 
projects, or school operations are im-
proved and enhanced. Volunteer service 
is limited to personal services received 
without compensation (salary or 
wages) by the Bureau from individuals, 
groups, and students. Nothing in this 

section shall be construed to require 
Federal employees to work without 
compensation or to allow the use of 
volunteer services to displace or re-
place Federal employees. 

(b) Volunteer service agreement. An 
agreement is a written document, 
jointly completed by the volunteer, the 
Bureau school supervisor, and the 
school board, that outlines the respon-
sibilities of each. In the case of stu-
dents receiving credit for their work 
(i.e., student teaching) from an edu-
cation institution, the agreement will 
be jointly completed by the student, a 
representative of the institution, and 
the Bureau school supervisor. In the 
case of volunteer groups, the agree-
ment shall be signed by an official of 
the volunteering organization, the Bu-
reau school supervisor, and the school 
board and a list of signatures and 
emergency telephone numbers of all 
participants shall be attached. 

(c) Eligibility. Although no minimum 
age requirement exists for volunteers, 
schools shall comply with appropriate 
Federal and State laws and standards 
on using the services of minors. All 
volunteers under the age of 18 must ob-
tain written permission from their par-
ents or guardians to perform volunteer 
activities. 

(d) Status. Volunteers participating 
under this part are not considered Fed-
eral employees for any purpose other 
than: 

(1) Title 5 U.S.C. chapter 81, dealing 
with compensation for injuries sus-
tained during the performance of work 
assignments. 

(2) Federal tort claims provisions 
published in 28 U.S.C. chapter 171. 

(3) Department of the Interior Regu-
lations Governing Responsibilities and 
Conduct. 

(e) Travel and other expenses. The de-
cision to reimburse travel and other in-
cidental expenses, as well as the 
amount of reimbursement, shall be 
made by the school supervisor, ASE, 
AEPA, and the respective school board. 
Payment is made in the same manner 
as for regular employees. Payment of 
travel and per diem expenses to a vol-
unteer on a particular assignment 
must be supported by a specific travel 
authorization and cannot exceed the 
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cost of employing a temporary em-
ployee of comparable qualification at 
the school for which a travel authoriza-
tion is considered. 

(f) Annual report. School supervisors 
shall submit reports on volunteers to 
the ASE or AEPA by October 31 of each 
year for the preceding year. 

§ 38.15 Southwestern Indian Poly-
technic Institute. 

(a) The Southwestern Indian Poly-
technic Institute has an independent 
personnel system established under 
Public Law 105–337, the Administrative 
Systems Act of 1998, 112 Stat. 3171. The 
details of this system are in the Indian 
Affairs Manual (IAM) at Part 20. This 
manual system may be found in Bureau 
of Indian Affairs Regional and Agency 
Offices, Education Line Offices, and the 
Central Office in Washington, DC. 

(b) The personnel system is in the ex-
cepted service and addresses the areas 
of classification, staffing, pay, per-
formance, discipline, and separation. 
Other areas of personnel such as leave, 
retirement, life insurance, health bene-
fits, thrift savings, etc., remain under 
the jurisdiction of the Office of Per-
sonnel Management. 

[65 FR 58183, Sept. 27, 2000] 

PART 39—THE INDIAN SCHOOL 
EQUALIZATION PROGRAM 

Subpart A—General 

Sec. 
39.1 What is the purpose of this part? 
39.2 What definitions apply to terms in this 

part? 
39.3 Information collection. 

Subpart B—Indian School Equalization 
Formula 

39.100 What is the Indian School Equali-
zation Formula? 

39.101 Does ISEF assess the actual cost of 
school operations? 

BASE AND SUPPLEMENTAL FUNDING 

39.102 What is academic base funding? 
39.103 What are the factors used to deter-

mine base funding? 
39.104 How must a school’s base funding pro-

vide for students with disabilities? 
39.105 Are additional funds available for 

special education? 

39.106 Who is eligible for special education 
funding? 

39.107 Are schools allotted supplemental 
funds for special student and/or school 
costs? 

GIFTED AND TALENTED PROGRAMS 

39.110 Can ISEF funds be distributed for the 
use of gifted and talented students? 

39.111 What does the term gifted and tal-
ented mean? 

39.112 What is the limit on the number of 
students who are gifted and talented? 

39.113 What are the special accountability 
requirements for the gifted and talented 
program? 

39.114 What characteristics may qualify a 
student as gifted and talented for pur-
poses of supplemental funding? 

39.115 How are eligible gifted and talented 
students identified and nominated? 

39.116 How does a school determine who re-
ceives gifted and talented services? 

39.117 How does a school provide gifted and 
talented services for a student? 

39.118 How does a student receive gifted and 
talented services in subsequent years? 

39.119 When must a student leave a gifted 
and talented program? 

39.120 How are gifted and talented services 
provided? 

39.121 What is the WSU for gifted and tal-
ented students? 

LANGUAGE DEVELOPMENT PROGRAMS 

39.130 Can ISEF funds be used for Language 
Development Programs? 

39.131 What is a Language Development 
Program? 

39.132 Can a school integrate Language De-
velopment Programs into its regular in-
structional program? 

39.133 Who decides how Language Develop-
ment funds can be used? 

39.134 How does a school identify a Limited 
English Proficient student? 

39.135 What services must be provided to an 
LEP student? 

39.136 What is the WSU for Language Devel-
opment programs? 

39.137 May schools operate a language de-
velopment program without a specific 
appropriation from Congress? 

SMALL SCHOOL ADJUSTMENT 

39.140 How does a school qualify for a Small 
School Adjustment? 

39.141 What is the amount of the Small 
School Adjustment? 

39.143 What is a small high school? 
39.144 What is the small high school adjust-

ment? 
39.145 Can a school receive both a small 

school adjustment and a small high 
school adjustment? 
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