
647 

Bureau of Indian Affairs, Interior Pt. 169 

maintains or seeks to achieve the graz-
ing potential of range lands on a con-
tinuing basis. 

(6) Range restoration activities is a pro-
gram consisting of a series of range 
management acts, including but not 
limited to procedures which increase 
range forage production, reduce ero-
sion, improve range usability and re-
duce stocking by issuing grazing per-
mits to persons residing on Hopi parti-
tioned lands at rates which maximize 
the carrying capacity of the range 
lands on a continuing basis. 

(7) Grazing control is a program con-
sisting of a series of range management 
acts, including but not limited to pro-
cedures by which grazing permits are 
issued to persons residing on Hopi par-
titioned lands, which limit the grazing 
on range lands to its carrying capacity. 

(b) The Area Director will seek the 
participation of the Hopi Tribe in his 
investigation, formulation and plan-
ning of conservation practices for Hopi 
partitioned lands. The Area Director 
will submit, in writing, the proposed 
plan to the Hopi Tribe. 

(c) Upon receipt of the Area Direc-
tor’s proposed conservation practices, 
the Hopi Tribe will deliver, in writing, 
to the Area Director its concurrence or 
non-concurrence on all of the proposed 
conservation practices in a timely 
manner. The Area Director will con-
tinue to seek Hopi Tribal participation 
during the review process. 

(d) Concurrence of the Hopi Tribe 
will be sought on all conservation prac-
tices, range restoration activities, and 
grazing control programs on the Hopi 
Partitioned Lands. 

(1) If the Area Director and the Hopi 
Tribe concur on all or part of the pro-
posed conservation practices in writing 
in a timely manner, those practices 
concurred upon may be immediately 
implemented. 

(2) If the Hopi Tribe does not concur 
on all or part of the proposed conserva-
tion practices in a timely manner, the 
Area Director will submit in writing to 
the Hopi Tribe a declaration of non- 
concurrence. The Area Director will 
then notify the Hopi Tribe in writing of 
a formal hearing to be held not sooner 
than 15 days from the date of the non- 
concurrence declaration. 

(i) The formal hearing on non-concur-
rence will permit the submission of 
written evidence and argument con-
cerning the proposal. Minutes of the 
hearing will be taken. Following the 
hearing, the Area Director may amend, 
alter or otherwise change his proposed 
conservation practices. Except as pro-
vided in § 168.17(d)(1) of this section, if 
following the hearing, the Area Direc-
tor altered or amends portions of his 
proposed plan of action, he will submit 
those individual altered or amended 
portions of the plan to the Tribe in a 
timely manner for their concurrence. 

(ii) In the event the Tribe fails or re-
fuses to give its concurrence to the 
proposal at the hearing, then the im-
plementation of such proposal may 
only be undertaken in those situations 
where the Area Director expressly de-
termines in a written order, based upon 
findings of fact, that the proposed ac-
tion is necessary to protect the rights 
and property of life tenants and/or per-
sons awaiting relocation. 

§ 168.18 Appeals. 

Appeals from decisions issued under 
this part will be in accordance with 
procedures in 25 CFR part 2. 

§ 168.19 Information collection. 

The information collection require-
ment(s) contained in this regulation 
have been approved by the Office of 
Management and Budget under 44 
U.S.C. 3501 et seq. and assigned clear-
ance number 1076–0027. The information 
is being collected in order to ascertain 
eligibility for the issuance of a grazing 
permit. Response is mandatory in order 
to obtain a permit. 

PART 169—RIGHTS-OF-WAY OVER 
INDIAN LAND 

Subpart A—Purpose, Definitions, General 
Provisions 

Sec. 
169.1 What is the purpose of this part? 
169.2 What terms do I need to know? 
169.3 To what land does this part apply? 
169.4 When do I need a right-of-way to au-

thorize possession over or across Indian 
land? 

169.5 What types of rights-of-way does this 
part cover? 
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169.6 What statutory authority will BIA use 
to act on requests for rights-of-way 
under this part? 

169.7 Does this part apply to right-of-way 
grants submitted for approval before De-
cember 21, 2015? 

169.8 May tribes administer this part on 
BIA’s behalf? 

169.9 What laws apply to rights-of-way ap-
proved under this part? 

169.10 What is the effect of a right-of-way 
on a tribe’s jurisdiction over the under-
lying parcel? 

169.11 What taxes apply to rights-of-way ap-
proved under this part? 

169.12 How does BIA provide notice to the 
parties to a right-of-way? 

169.13 May decisions under this part be ap-
pealed? 

169.14 How does the Paperwork Reduction 
Act affect this part? 

Subpart B—Service Line Agreements 

169.51 Is a right-of-way required for service 
lines? 

169.52 What is a service line agreement? 
169.53 What should a service line agreement 

address? 
169.54 What are the consent requirements 

for service line agreements? 
169.55 Is a valuation required for service 

line agreements? 
169.56 Must I file service line agreements 

with the BIA? 

Subpart C—Obtaining a Right-of-Way 

APPLICATION 

169.101 How do I obtain a right-of-way 
across tribal or individually owned In-
dian land or BIA land? 

169.102 What must an application for a 
right-of-way include? 

169.103 What bonds, insurance, or other se-
curity must accompany the application? 

169.104 What is the release process for a 
bond or alternate form of security? 

169.105 What requirements for due diligence 
must a right-of-way grant include? 

CONSENT REQUIREMENTS 

169.106 How does an applicant identify and 
contact individual Indian landowners to 
negotiate a right-of-way? 

169.107 Must I obtain tribal or individual In-
dian landowner consent for a right-of- 
way across Indian land? 

169.108 Who is authorized to consent to a 
right-of-way? 

169.109 Whose consent do I need for a right- 
of-way when there is a life estate on the 
tract? 

COMPENSATION REQUIREMENTS 

169.110 How much monetary compensation 
must be paid for a right-of-way over or 
across tribal land? 

169.111 Must a right-of-way grant for tribal 
land provide for compensation reviews or 
adjustments? 

169.112 How much monetary compensation 
must be paid for a right-of-way over or 
across individually owned Indian land? 

169.113 Must a right-of-way grant for indi-
vidually owned Indian land provide for 
compensation reviews or adjustments? 

169.114 How will BIA determine fair market 
value for a right-of-way? 

169.115 When are monetary compensation 
payments due under a right-of-way? 

169.116 Must a right-of-way specify who re-
ceives monetary compensation pay-
ments? 

169.117 What form of monetary compensa-
tion is acceptable under a right-of-way? 

169.118 May the right-of-way provide for 
non-monetary or varying types of com-
pensation? 

169.119 Will BIA notify a grantee when a 
payment is due for a right-of-way? 

169.120 What other types of payments are 
required for a right-of-way? 

169.121 How will compensation be distrib-
uted among the life tenants and owners 
of the remainder interests? 

169.122 Who does the grantee pay if there is 
a life estate on the tract? 

GRANTS OF RIGHTS-OF-WAY 

169.123 What is the process for BIA to grant 
a right-of-way? 

169.124 How will BIA determine whether to 
grant a right-of-way? 

169.125 What will the grant of right-of-way 
contain? 

169.126 May a right-of-way contain a pref-
erence consistent with tribal law for em-
ployment of tribal members? 

169.127 Is a new right-of-way grant required 
for a new use within or overlapping an 
existing right-of-way? 

169.128 When will BIA grant a right-of-way 
for a new use within or overlapping an 
existing right-of-way? 

169.129 What is required if the location de-
scribed in the original application and 
grant differs from the construction loca-
tion? 

169.130 Must a right-of-way grant address 
ownership of permanent improvements? 

Subpart D—Duration, Renewals, 
Amendments, Assignments, Mortgages 

DURATION & RENEWALS 

169.201 How long may the duration of a 
right-of-way grant be? 

169.202 Under what circumstances will a 
grant of right-of-way be renewed? 
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169.203 May a right-of-way be renewed mul-
tiple times? 

AMENDMENTS 

169.204 May a grantee amend a right-of- 
way? 

169.205 What is the approval process for an 
amendment of a right-of-way? 

169.206 How will BIA decide whether to ap-
prove an amendment of a right-of-way? 

ASSIGNMENTS 

169.207 May a grantee assign a right-of-way? 
169.208 What is the approval process for an 

assignment of a right-of-way? 
169.209 How will BIA decide whether to ap-

prove an assignment of a right-of-way? 

MORTGAGES 

169.210 May a grantee mortgage a right-of- 
way? 

169.211 What is the approval process for a 
mortgage of a right-of-way? 

169.212 How will BIA decide whether to ap-
prove a mortgage of a right-of-way? 

Subpart E—Effectiveness 

169.301 When will a right-of-way document 
be effective? 

169.302 Must a right-of-way be recorded? 
169.303 What happens if BIA denies a right- 

of-way document? 
169.304 What happens if BIA does not meet a 

deadline for issuing a decision on a right- 
of-way document? 

169.305 Will BIA require an appeal bond for 
an appeal of a decision on a right-of-way 
document? 

Subpart F—Compliance and Enforcement 

169.401 What is the purpose and scope of this 
subpart? 

169.402 Who may investigate compliance 
with a right-of-way? 

169.403 May a right-of-way provide for nego-
tiated remedies? 

169.404 What will BIA do about a violation 
of a right-of-way grant? 

169.405 What will BIA do if the grantee does 
not cure a violation of a right-of-way 
grant on time? 

169.406 Will late payment charges, pen-
alties, or special fees apply to delinquent 
payments due under a right-of-way 
grant? 

169.407 How will payment rights relating to 
a right-of-way grant be allocated? 

169.408 What is the process for cancelling a 
right-of-way for non-use or abandon-
ment? 

169.409 When will a cancellation of a right- 
of-way grant be effective? 

169.410 What will BIA do if a grantee re-
mains in possession after a right-of-way 
expires or is terminated or cancelled? 

169.411 Will BIA appeal bond regulations 
apply to cancellation decisions involving 
right-of-way grants? 

169.412 When will BIA issue a decision on an 
appeal from a right-of-way decision? 

169.413 What if an individual or entity takes 
possession of or uses Indian land or BIA 
land without a right-of-way or other 
proper authorization? 

169.414 May BIA take emergency action if 
Indian land is threatened? 

169.415 How will BIA conduct compliance 
and enforcement when there is a life es-
tate on the tract? 

AUTHORITY: 5 U.S.C. 301; 25 U.S.C. 323–328; 
25 U.S.C. 2201 et seq. 

SOURCE: 80 FR 72534, Nov. 19, 2015, unless 
otherwise noted. 

Subpart A—Purpose, Definitions, 
General Provisions 

§ 169.1 What is the purpose of this 
part? 

(a) This part is intended to stream-
line the procedures and conditions 
under which BIA will consider a re-
quest to approve (i.e., grant) rights-of- 
way over and across tribal lands, indi-
vidually owned Indian lands, and BIA 
lands, by providing for the use of the 
broad authority under 25 U.S.C. 323–328, 
rather than the limited authorities 
under other statutes. This part is also 
intended to support tribal self-deter-
mination and self-governance by ac-
knowledging and incorporating tribal 
law and policies in processing a request 
for a right-of-way across tribal lands 
and defer to the maximum extent pos-
sible to Indian landowner decisions re-
garding their Indian land. 

(b) This part specifies: 
(1) Conditions and authorities under 

which we will consider a request to ap-
prove rights-of-way over or across In-
dian land; 

(2) How to obtain a right-of-way; 
(3) Terms and conditions required in 

rights-of-way; 
(4) How we administer and enforce 

rights-of-ways; 
(5) How to renew, amend, assign, and 

mortgage rights-of-way; and 
(6) Whether rights-of-way are re-

quired for service line agreements. 
(c) This part does not cover rights-of- 

way over or across tribal lands within 
a reservation for the purpose of Federal 
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Power Act projects, such as con-
structing, operating, or maintaining 
dams, water conduits, reservoirs, 
powerhouses, transmission lines, or 
other works which must constitute a 
part of any project for which a license 
is required by the Federal Power Act. 

(1) The Federal Power Act provides 
that any license that must be issued to 
use tribal lands within a reservation 
must be subject to and contain such 
conditions as the Secretary deems nec-
essary for the adequate protection and 
utilization of such lands (16 U.S.C. 
797(e)). 

(2) In the case of tribal lands belong-
ing to a tribe organized under the In-
dian Reorganization Act of 1934 (25 
U.S.C. 476), the Federal Power Act re-
quires that annual charges for the use 
of such tribal lands under any license 
issued by the Federal Energy Regu-
latory Commission must be subject to 
the approval of the tribe (16 U.S.C. 
803(e)). 

(d) This part does not apply to grants 
of rights-of-way on tribal land under a 
special act of Congress specifically au-
thorizing rights-of-way on tribal land 
without our approval. 

§ 169.2 What terms do I need to know? 
The following terms apply to this 

part: 
Abandonment means the grantee has 

affirmatively relinquished a right-of- 
way (as opposed to relinquishing 
through non-use) either by notifying 
the BIA of the abandonment or by per-
forming an act indicating an intent to 
give up and never regain possession of 
the right-of-way. 

Assignment means an agreement be-
tween a grantee and an assignee, 
whereby the assignee acquires all or 
part of the grantee’s rights, and as-
sumes all of the grantee’s obligations 
under a grant. 

Avigation hazard easement means the 
right, acquired by government through 
purchase or condemnation from the 
owner of land adjacent to an airport, to 
the use of the air space above a specific 
height for the flight of aircraft. 

BIA means the Secretary of the Inte-
rior or the Bureau of Indian Affairs 
within the Department of the Interior 
and any tribe acting on behalf of the 
Secretary or BIA under § 169.008. 

BIA land means any tract, or interest 
therein, in which the surface estate is 
owned and administered by the BIA, 
not including Indian land. 

Cancellation means BIA action to end 
a right-of-way grant. 

Compensation means something bar-
gained for that is fair and reasonable 
under the circumstances of the agree-
ment. 

Consent means written authorization 
by an Indian landowner to a specified 
action. 

Easement means an interest, con-
sisting of the right to use or control, 
for a specific limited purpose, land 
owned by another person, or an area 
above or below it, while title remains 
vested in the landowner. 

Encumbered account means a trust ac-
count where some portion of the pro-
ceeds are obligated to another party. 

Fair market value means the amount 
of compensation that a right-of-way 
would most probably command in an 
open and competitive market. 

Fractional interest means an undivided 
interest in Indian land owned as ten-
ancy in common by individual Indian 
or tribal landowners and/or fee owners. 

Grant means the formal transfer of a 
right-of-way interest by the Sec-
retary’s approval or the document evi-
dencing the formal transfer, including 
any changes made by a right-of-way 
document. 

Grantee means a person or entity to 
whom the Secretary grants a right-of- 
way or to whom the right-of-way has 
been assigned once the assignment is 
effective. 

Immediate family means, in the ab-
sence of a definition under applicable 
tribal law, a spouse, brother, sister, 
aunt, uncle, niece, nephew, first cousin, 
lineal ancestor, lineal descendant, or 
member of the household. 

Indian means: 
(1) Any person who is a member of 

any Indian tribe, is eligible to become 
a member of any Indian tribe, or is an 
owner as of October 27, 2004, of a trust 
or restricted interest in land; 

(2) Any person meeting the definition 
of Indian under the Indian Reorganiza-
tion Act (25 U.S.C. 479) and the regula-
tions promulgated thereunder; and 

(3) With respect to the inheritance 
and ownership of trust or restricted 
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land in the State of California under 25 
U.S.C. 2206, any person described in 
paragraph (1) or (2) of this definition or 
any person who owns a trust or re-
stricted interest in a parcel of such 
land in that State. 

Indian land means individually owned 
Indian land and/or tribal land. 

Indian landowner means a tribe or in-
dividual Indian who owns an interest in 
Indian land. 

Indian tribe or tribe means an Indian 
tribe under section 102 of the Federally 
Recognized Indian Tribe List Act of 
1994 (25 U.S.C. 479a). 

Individually owned Indian land means 
any tract in which the surface estate, 
or an undivided interest in the surface 
estate, is owned by one or more indi-
vidual Indians in trust or restricted 
status. 

In-kind compensation means payment 
is in goods or services rather than 
money. 

Life estate means an interest in prop-
erty held only for the duration of a des-
ignated person(s)’ life. A life estate 
may be created by a conveyance docu-
ment or by operation of law. 

LTRO means the Land Titles and 
Records Office of BIA. 

Map of definite location means a sur-
vey plat signed by a professional sur-
veyor or engineer showing the location, 
size, and extent of the right-of-way and 
other related parcels, with respect to 
each affected parcel of individually 
owned land, tribal land, or BIA land 
and with reference to the public sur-
veys under 25 U.S.C. 176, 43 U.S.C. 2 and 
1764, and showing existing facilities ad-
jacent to the proposed project. 

Permanent improvement means pipe-
lines, roads, structures, and other in-
frastructure attached to the land sub-
ject to the right-of-way. 

Right-of-way means an easement or a 
legal right to go over or across tribal 
land, individually owned Indian land, 
or BIA land for a specific purpose, in-
cluding but not limited to building and 
operating a line or road. This term 
may also refer to the land subject to 
the grant of right-of-way; however, in 
all cases, title to the land remains 
vested in the landowner. This term 
does not include service lines. 

Right-of-way document means a right- 
of-way grant, renewal, amendment, as-

signment, or mortgage of a right-of- 
way. 

Secretary means the Secretary of the 
Interior or an authorized representa-
tive. 

Termination means action by Indian 
landowners to end a right-of-way. 

Trespass means any unauthorized oc-
cupancy, use of, or action on tribal or 
individually owned Indian land or BIA 
land. 

Tribal authorization means a duly 
adopted tribal resolution, tribal ordi-
nance, or other appropriate tribal doc-
ument authorizing the specified action. 

Tribal land means any tract in which 
the surface estate, or an undivided in-
terest in the surface estate, is owned 
by one or more tribes in trust or re-
stricted status. The term also includes 
the surface estate of lands held in trust 
for a tribe but reserved for BIA admin-
istrative purposes and includes the sur-
face estate of lands held in trust for an 
Indian corporation chartered under 
section 17 of the Indian Reorganization 
Act of 1934 (25 U.S.C. 477). 

Tribal utility means a utility owned 
by one or more tribes that is estab-
lished for the purpose of providing util-
ity service, and that is certified by the 
tribe to meet the following require-
ments: 

(1) The combined Indian tribe owner-
ship constitutes not less than 51 per-
cent of the utility; 

(2) The Indian tribes, together, re-
ceive at least a majority of the earn-
ings; and 

(3) The management and daily busi-
ness operations of the utility are con-
trolled by one or more representatives 
of the tribe. 

Trust account means a tribal account 
or Individual Indian Money (IIM) ac-
count for trust funds maintained by 
the Secretary. 

Trust or restricted status means: 
(1) That the United States holds title 

to the tract or interest in trust for the 
benefit of one or more tribes and/or in-
dividual Indians; or 

(2) That one or more tribes and/or in-
dividual Indians holds title to the tract 
or interest, but can alienate or encum-
ber it only with the approval of the 
United States because of limitations in 
the conveyance instrument under Fed-
eral law or limitations in Federal law. 
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Uniform Standards of Professional Ap-
praisal Practice (USPAP) means the 
standards promulgated by the Ap-
praisal Standards Board of the Ap-
praisal Foundation to establish re-
quirements and procedures for profes-
sional real property appraisal practice. 

Us/we/our means the BIA. 
Utility cooperative means a coopera-

tive that provides public utilities to its 
members and either reinvests profits 
for infrastructure or distributes profits 
to members of the cooperative. 

§ 169.3 To what land does this part 
apply? 

(a) This part applies to Indian land 
and BIA land. 

(b) We will not take any action on a 
right-of-way across fee land or collect 
compensation on behalf of fee interest 
owners. We will not condition our 
grant of a right-of-way across Indian 
land or BIA land on the applicant hav-
ing obtained a right-of-way from the 
owners of any fee interests. The appli-
cant will be responsible for negotiating 
directly with and making any pay-
ments directly to the owners of any fee 
interests that may exist in the prop-
erty on which the right-of-way is 
granted. 

(c) We will not include the fee inter-
ests in a tract in calculating the appli-
cable percentage of interests required 
for consent to a right-of-way. 

§ 169.4 When do I need a right-of-way 
to authorize possession over or 
across Indian land? 

(a) You need an approved right-of- 
way under this part before crossing In-
dian land if you meet one of the cri-
teria in the following table: 

If you are . . . then you must obtain a right- 
of-way under this part . . . 

(1) A person or legal entity 
(including a Federal, State, 
or local governmental enti-
ty) who is not an owner of 
the Indian land.

from us, with the consent of 
the owners of the majority 
interest in the land, and the 
tribe for tribal land, before 
crossing the land or any 
portion thereof. 

If you are . . . then you must obtain a right- 
of-way under this part . . . 

(2) An individual Indian land-
owner who owns a frac-
tional interest in the land 
(even if the individual In-
dian landowner owns a ma-
jority of the fractional inter-
ests).

from us, with the consent of 
the owners of other trust 
and restricted interests in 
the land, totaling at least a 
majority interest in the 
tract, and with the consent 
of the tribe for tribal land. 
You do not need to obtain 
a right-of-way from us if all 
of the owners (including 
the tribe, for tribal land) 
have given you permission 
to cross without a right-of- 
way. 

(3) An Indian tribe, agency or 
instrumentality of the tribe, 
or an independent legal en-
tity wholly owned and oper-
ated by the tribe who owns 
only a fractional interest in 
the land (even if the tribe, 
agency, instrumentality or 
legal entity owns a majority 
of the fractional interests).

from us, with the consent of 
the owners of other trust 
and restricted interests in 
the land, totaling at least a 
majority interest in the 
tract, unless all of the own-
ers have given you permis-
sion to cross without a 
right-of-way. 

(b) You do not need a right-of-way to 
cross Indian land if: 

(1) You are an Indian landowner who 
owns 100 percent of the trust or re-
stricted interests in the land; or 

(2) You are authorized by: 
(i) A lease under 25 CFR part 162, 211, 

212, or 225 or permit under 25 CFR part 
166; 

(ii) A tribal land assignment or simi-
lar instrument authorizing use of the 
tribal land without Secretarial ap-
proval; or 

(iii) Other, tribe-specific authority 
authorizing use of the tribal land with-
out Secretarial approval; or 

(iv) Another land use agreement not 
subject to this part (e.g., under 25 CFR 
part 84); or 

(3) You meet any of the criteria in 
the following table: 

You do not need a right-of- 
way if you are . . . 

but the following conditions 
apply . . . 

(i) A parent or guardian of a 
minor child who owns 100 
percent of the trust or re-
stricted interests in the land.

We may require you to pro-
vide evidence of a direct 
benefit to the minor child 
and when the child is no 
longer a minor, you must 
obtain a right-of-way to au-
thorize continued posses-
sion. 

(ii) Authorized by a service 
line agreement to cross the 
land.

You must file the agreement 
with us under § 169.56. 
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You do not need a right-of- 
way if you are . . . 

but the following conditions 
apply . . . 

(iii) An independent legal enti-
ty wholly owned and oper-
ated by the tribe that owns 
100 percent of the trust or 
restricted interests in the 
land.

The tribal governing body 
must pass a tribal author-
ization authorizing access 
without BIA approval and 
including a legal descrip-
tion, and you must submit 
both documents to BIA for 
our records. 

(iv) Otherwise authorized by 
law.

You must comply with the re-
quirements of the applica-
ble law. 

§ 169.5 What types of rights-of-way 
does this part cover? 

(a) This part covers rights-of-way 
over and across Indian or BIA land, for 
uses including but not limited to the 
following: 

(1) Railroads; 
(2) Public roads and highways; 
(3) Access roads; 
(4) Service roads and trails, even 

where they are appurtenant to any 
other right-of-way purpose; 

(5) Public and community water lines 
(including pumping stations and appur-
tenant facilities); 

(6) Public sanitary and storm sewer 
lines (including sewage disposal and 
treatment plant lines); 

(7) Water control and use projects 
(including but not limited to, flowage 
easements, irrigation ditches and ca-
nals, and water treatment plant lines); 

(8) Oil and gas pipelines (including 
pump stations, meter stations, and 
other appurtenant facilities); 

(9) Electric transmission and dis-
tribution systems (including lines, 
poles, towers, telecommunication, pro-
tection, measurement and data acquisi-
tion equipment, other items necessary 
to operate and maintain the system, 
and appurtenant facilities); 

(10) Telecommunications, broadband, 
fiber optic lines; 

(11) Avigation hazard easements; 
(12) Conservation easements not cov-

ered by 25 CFR part 84, Encumbrances 
of Tribal Land—Contract Approvals, or 
25 CFR part 162, Leases and Permits; or 

(13) Any other new use for which a 
right-of-way is appropriate but which 
is unforeseeable as of the effective date 
of these regulations. 

(b) Each of the uses listed above in-
cludes the right to access the right-of- 
way to manage vegetation, inspect, 
maintain and repair equipment, and 

conduct other activities that are nec-
essary to maintain the right-of-way 
use. 

§ 169.6 What statutory authority will 
BIA use to act on requests for 
rights-of-way under this part? 

BIA will act on requests for rights-of- 
way using the authority in 25 U.S.C. 
323–328, and relying on supplementary 
authority such as 25 U.S.C. 2218, where 
appropriate. 

§ 169.7 Does this part apply to right-of- 
way grants submitted for approval 
before December 21, 2015? 

(a) If your right-of-way grant is 
issued on or after April 21, 2016, this 
part applies. 

(b) If we granted your right-of-way 
before April 21, 2016, the procedural 
provisions of this part apply except 
that if the procedural provisions of this 
part conflict with the explicit provi-
sions of the right-of-way grant or stat-
ute authorizing the right-of-way docu-
ment, then the provisions of the right- 
of-way grant or authorizing statute 
apply instead. Non-procedural provi-
sions of this part do not apply. 

(c) If you submitted an application 
for a right-of-way but we did not grant 
the right-of-way before April 21, 2016, 
then: 

(1) You may choose to withdraw the 
document and resubmit after April 21, 
2016, in which case this part will apply 
to that document; or 

(2) You may choose to proceed with-
out withdrawing, in which case: 

(i) We will review the application 
under the regulations in effect at the 
time of your submission; and 

(ii) Once we grant the right-of-way, 
the procedural provisions of this part 
apply except that if the procedural pro-
visions of this part conflict with the 
explicit provisions of the right-of-way 
grant or statute authorizing the right- 
of-way document, then the provisions 
of the right-of-way grant or author-
izing statute apply instead. Non-proce-
dural provisions of this part do not 
apply. 

(d) For any assignments completed 
before April 21, 2016, the current as-
signee must, by August 16, 2016, provide 
BIA with documentation of any past 
assignments or notify BIA that it 
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needs an extension and explain the rea-
son for the extension. 

(e) To the maximum extent possible, 
BIA will interpret any ambiguous lan-
guage in the right-of-way document or 
statute to be consistent with these reg-
ulations. 

[80 FR 72534, Nov. 19, 2015; 80 FR 79258, Dec. 
21, 2015; 81 FR 14976, Mar. 21, 2016] 

§ 169.8 May tribes administer this part 
on BIA’s behalf? 

A tribe or tribal organization may 
contract or compact under the Indian 
Self-Determination and Education As-
sistance Act (25 U.S.C. 450f et seq.) to 
administer on BIA’s behalf any portion 
of this part that is not a grant, ap-
proval, or disapproval of a right-of-way 
document, waiver of a requirement for 
right-of-way grant or approval (includ-
ing but not limited to waivers of fair 
market value and valuation), cancella-
tion of a right-of-way, or an appeal. 
Applicants may inquire at either the 
BIA office or the tribal office to deter-
mine whether the tribe has compacted 
or contracted to administer realty 
functions. 

§ 169.9 What laws apply to rights-of- 
way approved under this part? 

In addition to the regulations in this 
part, rights-of-way approved under this 
part: 

(a) Are subject to all applicable Fed-
eral laws; 

(b) Are subject to tribal law; except 
to the extent that those tribal laws are 
inconsistent with applicable Federal 
law; and 

(c) Are generally not subject to State 
law or the law of a political subdivision 
thereof. 

§ 169.10 What is the effect of a right-of- 
way on a tribe’s jurisdiction over 
the underlying parcel? 

A right-of-way is a non-possessory in-
terest in land, and title does not pass 
to the grantee. The Secretary’s grant 
of a right-of-way will clarify that it 
does not diminish to any extent: 

(a) The Indian tribe’s jurisdiction 
over the land subject to, and any per-
son or activity within, the right-of- 
way; 

(b) The power of the Indian tribe to 
tax the land, any improvements on the 

land, or any person or activity within, 
the right-of-way; 

(c) The Indian tribe’s authority to 
enforce tribal law of general or par-
ticular application on the land subject 
to and within the right-of-way, as if 
there were no grant of right-of-way; 

(d) The Indian tribe’s inherent sov-
ereign power to exercise civil jurisdic-
tion over non-members on Indian land; 
or 

(e) The character of the land subject 
to the right-of-way as Indian country 
under 18 U.S.C. 1151. 

§ 169.11 What taxes apply to rights-of- 
way approved under this part? 

(a) Subject only to applicable Federal 
law: 

(1) Permanent improvements in a 
right-of-way, without regard to owner-
ship of those improvements, are not 
subject to any fee, tax, assessment, 
levy, or other charge imposed by any 
State or political subdivision of a 
State; 

(2) Activities under a right-of-way 
grant are not subject to any fee, tax, 
assessment, levy, or other charge (e.g., 
business use, privilege, public utility, 
excise, gross revenue taxes) imposed by 
any State or political subdivision of a 
State; and 

(3) The right-of-way interest is not 
subject to any fee, tax, assessment, 
levy, or other charge imposed by any 
State or political subdivision of a 
State. 

(b) Improvements, activities, and 
right-of-way interests may be subject 
to taxation by the Indian tribe with ju-
risdiction. 

§ 169.12 How does BIA provide notice 
to the parties to a right-of-way? 

When this part requires BIA to notify 
the parties of our intent to grant a 
right-of-way under § 169.107(b) or our 
determination to approve or disapprove 
a right-of-way document, and to pro-
vide any right of appeal: 

(a) For rights-of-way over or across 
tribal land, we will notify the applicant 
and the tribe by first class U.S. mail 
or, upon request, electronic mail; and 

(b) For rights-of-way over or across 
individually owned Indian land, we will 
notify the applicant and individual In-
dian landowners by first class U.S. 
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mail or, upon request, electronic mail. 
If the individually owned land is lo-
cated within a tribe’s jurisdiction, we 
will also notify the tribe by first class 
U.S. mail or, upon request, electronic 
mail. 

§ 169.13 May decisions under this part 
be appealed? 

(a) Appeals from BIA decisions under 
this part may be taken under part 2 of 
this chapter, except our decision to dis-
approve a right-of-way grant or any 
other right-of-way document may be 
appealed only by the applicant or an 
Indian landowner of the tract over or 
across which the right-of-way was pro-
posed. 

(b) For purposes of appeals from BIA 
decisions under this part, ‘‘interested 
party’’ is defined as any person whose 
land is subject to the right-of-way or 
located adjacent to or in close prox-
imity to the right-of-way whose own 
direct economic interest is adversely 
affected by an action or decision. 

§ 169.14 How does the Paperwork Re-
duction Act affect this part? 

The collections of information in this 
part have been approved by the Office 
of Management and Budget under 44 
U.S.C. 3501 et seq. and assigned OMB 
Control Number 1076–0181. Response is 
required to obtain a benefit. A Federal 
agency may not conduct or sponsor, 
and you are not required to respond to, 
a collection of information unless it 
displays a currently valid OMB Control 
Number. 

Subpart B—Service Line 
Agreements 

§ 169.51 Is a right-of-way required for 
service lines? 

Service lines generally branch off 
from facilities for which a right-of-way 
must be obtained. A service line is a 
utility line running from a main line, 
transmission line, or distribution line 
that is used only for supplying tele-
phone, water, electricity, gas, internet 
service, or other utility service to a 
house, business, or other structure. In 
the case of a power line, a service line 
is limited to a voltage of 14.5 kv or less, 
or a voltage of 34.5 kv or less if serving 
irrigation pumps and commercial and 

industrial uses. To obtain access to In-
dian land for service lines, the right-of- 
way grantee must file a service line 
agreement meeting the requirements 
of this subpart with BIA. 

§ 169.52 What is a service line agree-
ment? 

Service line agreements are agree-
ments signed by a utility provider and 
landowners for the purpose of providing 
limited access to supply the owners (or 
authorized occupants or users) of one 
tract of tribal or individually owned 
Indian land with utilities for use by 
such owners (or occupants or users) on 
the premises. 

§ 169.53 What should a service line 
agreement address? 

A service line agreement should ad-
dress what utility services the provider 
will supply, to whom, and other appro-
priate details. The service line agree-
ment should also address the mitiga-
tion of any damages incurred during 
construction and the restoration (or 
reclamation, if agreed to by the owners 
or authorized occupants or users) of 
the premises at the termination of the 
agreement. 

§ 169.54 What are the consent require-
ments for service line agreements? 

(a) Before the utility provider may 
begin any work to construct service 
lines across tribal land, the utility pro-
vider and the tribe (or the legally au-
thorized occupants or users of the trib-
al land and upon request, the tribe) 
must execute a service line agreement. 

(b) Before the utility provider may 
begin any work to construct service 
lines across individually owned land, 
the utility provider and the owners (or 
the legally authorized occupants or 
users) must execute a service line 
agreement. 

§ 169.55 Is a valuation required for 
service line agreements? 

We do not require a valuation for 
service line agreements. 

§ 169.56 Must I file service line agree-
ments with the BIA? 

The parties must file an executed 
copy of service line agreements, to-
gether with a plat or diagram, with us 
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within 30 days after the date of execu-
tion for recording in the LTRO. The 
plat or diagram must show the bound-
ary of the ownership parcel and point 
of connection of the service line with 
the distribution line. When the plat or 
diagram is placed on a separate sheet it 
must include the signatures of the par-
ties. 

Subpart C—Obtaining a Right-of- 
Way 

APPLICATION 

§ 169.101 How do I obtain a right-of- 
way across tribal or individually 
owned Indian land or BIA land? 

(a) To obtain a right-of-way across 
tribal or individually owned Indian 
land or BIA land, you must submit a 
complete application to the BIA office 
with jurisdiction over the land covered 
by the right-of-way. 

(b) If you must obtain access to In-
dian land to prepare information re-
quired by the application (e.g., to sur-
vey), you must obtain the consent of 
the Indian landowners, but our ap-
proval to access is not required. Upon 
written request, we will provide you 
with the names, addresses, and per-
centage of ownership of individual In-
dian landowners, to allow you to ob-
tain the landowners’ consent to survey. 

(c) If the BIA will be granting the 
right-of-way across Indian land under 
§ 169.107(b), then the BIA may grant 
permission to access the land. 

§ 169.102 What must an application for 
a right-of-way include? 

(a) An application for a right-of-way 
must identify: 

(1) The applicant; 
(2) The tract(s) or parcel(s) affected 

by the right-of-way; 
(3) The general location of the right- 

of-way; 
(4) The purpose of the right-of-way; 
(5) The duration of the right-of-way: 

and 
(6) The ownership of permanent im-

provements associated with the right- 
of-way and the responsibility for con-
structing, operating, maintaining, and 
managing permanent improvements 
under § 169.105. 

(b) The following must be submitted 
with the application: 

(1) An accurate legal description of 
the right-of-way, its boundaries, and 
parcels associated with the right-of- 
way; 

(2) A map of definite location of the 
right-of-way (this requirement does not 
apply to easements covering the entire 
tract of land); 

(3) Bond(s), insurance, and/or other 
security meeting the requirements of 
§ 169.103; 

(4) Record that notice of the right-of- 
way was provided to all Indian land-
owners; 

(5) Record of consent for the right-of- 
way meeting the requirements of 
§ 169.107, or a statement requesting a 
right-of-way without consent under 
§ 169.107(b); 

(6) If applicable, a valuation meeting 
the requirements of § 169.114; 

(7) If the applicant is a corporation, 
limited liability company, partnership, 
joint venture, or other legal entity, ex-
cept a tribal entity, information such 
as organizational documents, certifi-
cates, filing records, and resolutions, 
demonstrating that: 

(i) The representative has authority 
to execute the application; 

(ii) The right-of-way will be enforce-
able against the applicant; and 

(iii) The legal entity is in good stand-
ing and authorized to conduct business 
in the jurisdiction where the land is lo-
cated; 

(8) Environmental and archaeological 
reports, surveys, and site assessments, 
as needed to facilitate compliance with 
applicable Federal and tribal environ-
mental and land use requirements; and 

(9) A statement from the appropriate 
tribal authority that the proposed use 
is in conformance with applicable trib-
al law, if required by the tribe. 

(c) There is no standard application 
form. 

§ 169.103 What bonds, insurance, or 
other security must accompany the 
application? 

(a) You must include payment of 
bonds, insurance, or alternative forms 
of security with your application for a 
right-of-way in amounts that cover: 
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(1) The highest annual rental speci-
fied in the grant, unless compensation 
is a one-time payment; 

(2) The estimated damages resulting 
from the construction of any perma-
nent improvements; 

(3) The estimated damages and reme-
diation costs from any potential re-
lease of contaminants, explosives, haz-
ardous material or waste; 

(4) The operation and maintenance 
charges for any land located within an 
irrigation project; 

(5) The restoration of the premises to 
their condition at the start of the 
right-of-way or reclamation to some 
other specified condition if agreed to 
by the landowners. 

(b) The bond or other security must 
be deposited with us and made payable 
only to us, and may not be modified 
without our approval, except for tribal 
land in which case the bond or security 
may be deposited with and made pay-
able to the tribe, and may not be modi-
fied without the approval of the tribe. 
Any insurance must identify both the 
Indian landowners and the United 
States as additional insured parties. 

(c) The grant will specify the condi-
tions under which we may adjust the 
bond, insurance, or security require-
ments to reflect changing conditions, 
including consultation with the tribal 
landowner for tribal land before the ad-
justment. 

(d) We may require that the surety 
provide any supporting documents 
needed to show that the bond, insur-
ance, or alternative form of security 
will be enforceable, and that the surety 
will be able to perform the guaranteed 
obligations. 

(e) The bond, insurance, or other se-
curity instrument must require the 
surety to provide notice to us, and the 
tribe for tribal land, at least 60 days 
before canceling a bond, insurance, or 
other security. This will allow us to 
notify the grantee of its obligation to 
provide a substitute bond, insurance, 
or other security before the cancella-
tion date. Failure to provide a sub-
stitute bond, insurance or security is a 
violation of the right-of-way. 

(f) We may waive the requirement for 
a bond, insurance, or alternative form 
of security: 

(1) For individually owned Indian 
land, if the Indian landowners of the 
majority of the interests request it and 
we determine, in writing, that a waiver 
is in the Indian landowners’ best inter-
est considering the purpose of and risks 
associated with the right-of-way, or if 
the grantee is a utility cooperative and 
is providing a direct benefit to the In-
dian land or is a tribal utility. 

(2) For tribal land, deferring, to the 
maximum extent possible, to the 
tribe’s determination that a waiver of 
a bond, insurance or alternative form 
of security is in its best interest. 

(g) We will accept a bond only in one 
of the following forms: 

(1) Certificates of deposit issued by a 
federally insured financial institution 
authorized to do business in the United 
States; 

(2) Irrevocable letters of credit issued 
by a federally insured financial institu-
tion authorized to do business in the 
United States; 

(3) Negotiable Treasury securities; or 
(4) Surety bonds issued by a company 

approved by the U.S. Department of 
the Treasury. 

(h) We may accept an alternative 
form of security approved by us that 
provides adequate protection for the 
Indian landowners and us, including 
but not limited to an escrow agreement 
or an assigned savings account. 

(i) All forms of bonds or alternative 
security must, if applicable: 

(1) State on their face that BIA ap-
proval is required for redemption; 

(2) Be accompanied by a statement 
granting full authority to BIA to make 
an immediate claim upon or sell them 
if the grantee violates the terms of the 
right-of-way grant; 

(3) Be irrevocable during the term of 
the bond or alternative security; and 

(4) Be automatically renewable dur-
ing the term of the right-of-way. 

(j) We will not accept cash bonds. 
(k) The requirements of this section 

do not apply to Federal, State, Tribal, 
or local governments who are prohib-
ited by law from providing a bond, in-
surance, or other security. Federal, 
State, Tribal, or local governments 
seeking this exemption must include 
with their application a certification, 
including a citation to applicable law, 
that they are prohibited by law from 

VerDate Sep<11>2014 12:28 Jun 22, 2023 Jkt 259088 PO 00000 Frm 00667 Fmt 8010 Sfmt 8010 Q:\25\25V1.TXT PC31sf
ra

tti
ni

 o
n 

LA
P

C
K

6H
6L

3 
w

ith
 D

IS
T

IL
LE

R



658 

25 CFR Ch. I (4–1–23 Edition) § 169.104 

providing security. Federal, State, 
Tribal, or local governments must also 
notify landowners that they are pro-
hibited by law from providing security 
when they notify the Indian land-
owners of their application under 
§ 169.107. 

[80 FR 72534, Nov. 19, 2015, as amended at 84 
FR 42808, Aug. 19, 2019] 

§ 169.104 What is the release process 
for a bond or alternative form of se-
curity? 

Upon satisfaction of the require-
ments for which the bond was security, 
or upon expiration, termination, or 
cancellation of the right-of-way, the 
grantee may ask BIA in writing to re-
lease all or part of the bond or alter-
native form of security and release the 
grantee from the obligation to main-
tain insurance. Upon receiving the 
grantee’s request, BIA will: 

(a) Confirm with the tribe, for tribal 
land or, where feasible, with the Indian 
landowners for individually owned In-
dian land, that the grantee has com-
plied with all applicable grant obliga-
tions; and 

(b) Release all or part of the bond or 
alternative form of security to the 
grantee, unless we determine that the 
bond or security must be redeemed to 
fulfill the contractual obligations. 

§ 169.105 What requirements for due 
diligence must a right-of-way grant 
include? 

(a) If permanent improvements are to 
be constructed, the right-of-way grant 
must include due diligence require-
ments that require the grantee to com-
plete construction of any permanent 
improvements within the schedule 
specified in the right-of-way grant or 
general schedule of construction, and a 
process for changing the schedule by 
mutual consent of the parties. If con-
struction does not occur, or is not ex-
pected to be completed, within the 
time period specified in the grant, the 
grantee must provide the Indian land-
owners and BIA with an explanation of 
good cause as to the nature of any 
delay, the anticipated date of construc-
tion of facilities, and evidence of 
progress toward commencement of con-
struction. 

(b) Failure of the grantee to comply 
with the due diligence requirements of 
the grant is a violation of the grant 
and may lead to cancellation of the 
right-of-way under § 169.405 or § 169.408. 

(c) BIA may waive the requirements 
in this section if we determine, in writ-
ing, that a waiver is in the best inter-
est of the Indian landowners. 

CONSENT REQUIREMENTS 

§ 169.106 How does an applicant iden-
tify and contact individual Indian 
landowners to negotiate a right-of- 
way? 

(a) Applicants may submit a written 
request to us to obtain the following 
information. The request must specify 
that it is for the purpose of negotiating 
a right-of-way: 

(1) Names and addresses of the indi-
vidual Indian landowners or their rep-
resentatives; 

(2) Information on the location of the 
parcel; and 

(3) The percentage of undivided inter-
est owned by each individual Indian 
landowner. 

(b) We may assist applicants in con-
tacting the individual Indian land-
owners or their representatives for the 
purpose of negotiating a right-of-way, 
upon request. 

(c) We will attempt to assist indi-
vidual Indian landowners in right-of- 
way negotiations, upon their request. 

§ 169.107 Must I obtain tribal or indi-
vidual Indian landowner consent 
for a right-of-way across Indian 
land? 

(a) For a right-of-way across tribal 
land, the applicant must obtain tribal 
consent, in the form of a tribal author-
ization and a written agreement with 
the tribe, if the tribe so requires, to a 
grant of right-of-way across tribal 
land. The consent document may im-
pose restrictions or conditions; any re-
strictions or conditions automatically 
become conditions and restrictions in 
the grant. 

(b) For a right-of-way across individ-
ually owned Indian land, the applicant 
must notify all individual Indian land-
owners and, except as provided in para-
graph (b)(1) of this section, must obtain 
written consent from the owners of the 
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majority interest in each tract affected 
by the grant of right-of-way. 

(1) We may issue the grant of right- 
of-way without the consent of any of 
the individual Indian owners if all of 
the following conditions are met: 

(i) The owners of interests in the land 
are so numerous that it would be im-
practicable to obtain consent as de-
fined in paragraph (c) of this section; 

(ii) We determine the grant will 
cause no substantial injury to the land 
or any landowner, based on factors in-
cluding, but not limited to, the reason-
ableness of the term of the grant, the 
amount of acreage involved in the 
grant, the disturbance to land that will 
result from the grant, the type of ac-
tivity to be conducted under the grant, 
the potential for environmental or 
safety impacts resulting from the 
grant, and any objections raised by 
landowners; 

(iii) We determine that all of the 
landowners will be adequately com-
pensated for consideration and any 
damages that may arise from a grant 
of right-of-way; and 

(iv) We provide notice of our intent 
to issue the grant of right-of-way to all 
of the owners at least 60 days prior to 
the date of the grant using the proce-
dures in § 169.12, and provide land-
owners with 30 days to object. 

(2) For the purposes of this section, 
the owners of interests in the land are 
so numerous that it would be impracti-
cable to obtain consent, if there are 50 
or more co-owners of undivided trust or 
restricted interests. 

(3) Successors are bound by consent 
granted by their predecessors-in-inter-
est. 

(c) We will determine the number of 
owners of, and undivided interests in, a 
fractionated tract of Indian land, for 
the purposes of calculating the req-
uisite consent based on our records on 
the date on which the application is 
submitted to us. 

§ 169.108 Who is authorized to consent 
to a right-of-way? 

(a) Indian tribes, adult Indian land-
owners, and emancipated minors, may 
consent to a right-of-way over or 
across their land, including undivided 
interests in fractionated tracts. 

(b) The following individuals or enti-
ties may consent on behalf of an indi-
vidual Indian landowner: 

(1) An adult with legal custody act-
ing on behalf of his or her minor chil-
dren; 

(2) A guardian, conservator, or other 
fiduciary appointed by a court of com-
petent jurisdiction to act on behalf of 
an individual Indian landowner; 

(3) Any person who is authorized to 
practice before the Department of the 
Interior under 43 CFR 1.3(b) and has 
been retained by the Indian landowner 
for this purpose; 

(4) BIA, under the circumstances in 
paragraph (c) of this section; or 

(5) An adult or legal entity who has 
been given a written power of attorney 
that: 

(i) Meets all of the formal require-
ments of any applicable law under 
§ 169.9; 

(ii) Identifies the attorney-in-fact; 
and 

(iii) Describes the scope of the powers 
granted, to include granting rights-of- 
way on land or generally conveying or 
encumbering interests in Indian land, 
and any limits on those powers. 

(c) BIA may give written consent to 
a right-of-way on behalf of an indi-
vidual Indian landowner, as long as we 
determine that the grant will cause no 
substantial injury to the land or any 
landowner, based on factors including, 
but not limited to, the amount of acre-
age involved in the grant, the disturb-
ance to land that will result from the 
grant, the type of activity to be con-
ducted under the grant, the potential 
for environmental or safety impacts re-
sulting from the grant, and any objec-
tions raised by landowners. BIA’s con-
sent must be counted in the majority 
interest under § 169.107, on behalf of: 

(1) An individual Indian landowner, if 
the owner is deceased, and the heirs to, 
or devisees of, the interest of the de-
ceased owner have not been deter-
mined; 

(2) An individual Indian landowner 
whose whereabouts are unknown to us, 
after we make a reasonable attempt to 
locate the individual; 

(3) An individual Indian landowner 
who is found to be non compos mentis 
or determined to be an adult in need of 

VerDate Sep<11>2014 12:28 Jun 22, 2023 Jkt 259088 PO 00000 Frm 00669 Fmt 8010 Sfmt 8010 Q:\25\25V1.TXT PC31sf
ra

tti
ni

 o
n 

LA
P

C
K

6H
6L

3 
w

ith
 D

IS
T

IL
LE

R



660 

25 CFR Ch. I (4–1–23 Edition) § 169.109 

assistance who does not have a guard-
ian duly appointed by a court of com-
petent jurisdiction, or an individual 
under legal disability as defined in part 
115 of this chapter; 

(4) An individual Indian landowner 
who is an orphaned minor and who does 
not have a guardian duly appointed by 
a court of competent jurisdiction; and 

(5) An individual Indian landowner 
who has given us a written power of at-
torney to consent to a right-of-way 
over or across their land. 

§ 169.109 Whose consent do I need for 
a right-of-way when there is a life 
estate on the tract? 

If there is a life estate on the tract 
that would be subject to the right-of- 
way, the applicant must get the con-
sent of both the life tenant and the 
owners of the majority of the remain-
der interest known at the time of the 
application. 

COMPENSATION REQUIREMENTS 

§ 169.110 How much monetary com-
pensation must be paid for a right- 
of-way over or across tribal land? 

(a) A right-of-way over or across trib-
al land may allow for any payment 
amount negotiated by the tribe, and we 
will defer to the tribe and not require 
a valuation if the tribe submits a tribal 
authorization expressly stating that it: 

(1) Has agreed upon compensation 
satisfactory to the tribe; 

(2) Waives valuation; and 
(3) Has determined that accepting 

such agreed-upon compensation and 
waiving valuation is in its best inter-
est. 

(b) The tribe may request, in writing, 
that we determine fair market value, 
in which case we will use a valuation in 
accordance with § 169.114. After pro-
viding the tribe with the fair market 
value, we will defer to a tribe’s decision 
to allow for any compensation nego-
tiated by the tribe. 

(c) If the conditions in paragraph (a) 
or (b) of this section are not met, we 
will require that the grantee pay fair 
market value based on a valuation in 
accordance with § 169.114. 

§ 169.111 Must a right-of-way grant for 
tribal land provide for compensa-
tion reviews or adjustments? 

For a right-of-way grant over or 
across tribal land, no periodic review of 
the adequacy of compensation or ad-
justment is required, unless the tribe 
negotiates for reviews or adjustments. 

§ 169.112 How much monetary com-
pensation must be paid for a right- 
of-way over or across individually 
owned Indian land? 

(a) A right-of-way over or across indi-
vidually owned Indian land must re-
quire compensation of not less than 
fair market value, unless paragraph (b) 
or (c) of this section permit a lesser 
amount. Compensation may also in-
clude additional fees, including but not 
limited to throughput fees, severance 
damages, franchise fees, avoidance 
value, bonuses, or other factors. Com-
pensation may be based on a fixed 
amount, a percentage of the projected 
income, or some other method. The 
grant must establish how the fixed 
amount, percentage, or combination 
will be calculated and the frequency at 
which the payments will be made. 

(b) We may approve a right-of-way 
over or across individually owned In-
dian land that provides for nominal 
compensation, or compensation less 
than a fair market value, if: 

(1) The grantee is a utility coopera-
tive and is providing a direct benefit to 
the Indian land; or 

(2) The grantee is a tribal utility; or 
(3) The individual Indian landowners 

execute a written waiver of the right to 
receive fair market value and we deter-
mine it is in the individual Indian land-
owners’ best interest, based on factors 
including, but not limited to: 

(i) The grantee is a member of the 
immediate family, as defined in § 169.2, 
of an individual Indian landowner; 

(ii) The grantee is a co-owner in the 
affected tract; 

(iii) A special relationship or cir-
cumstances exist that we believe war-
rant approval of the right-of-way; or 

(iv) We have waived the requirement 
for a valuation under paragraph (d) of 
this section. 

(c) We will require a valuation to de-
termine fair market value, unless: 
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(1) 100 percent of the individual In-
dian landowners submit to us a written 
request to waive the valuation require-
ment; or 

(2) We waive the requirement under 
paragraph (d) of this section. 

(d) The grant must provide that the 
non-consenting individual Indian land-
owners, and those on whose behalf we 
have consented under § 169.108(c), or 
granted the right-of-way without con-
sent under § 169.107(b), receive fair mar-
ket value, as determined by a valu-
ation, unless: 

(1) The grantee is a utility coopera-
tive and is providing a direct benefit to 
the Indian land; or 

(2) The grantee is a tribal utility; or 
(3) We waive the requirement because 

the tribe or grantee will construct in-
frastructure improvements benefitting 
the individual Indian landowners, and 
we determine in writing that the waiv-
er is in the best interest of all the land-
owners. 

§ 169.113 Must a right-of-way grant for 
individually owned Indian land pro-
vide for compensation reviews or 
adjustments? 

(a) For a right-of-way grant of indi-
vidually owned Indian land, a review of 
the adequacy of compensation must 
occur at least every fifth year, in the 
manner specified in the grant unless: 

(1) Payment is a one-time lump sum; 
(2) The term of the right-of-way 

grant is 5 years or less; 
(3) The grant provides for automatic 

adjustments; or 
(4) We determine it is in the best in-

terest of the Indian landowners not to 
require a review or automatic adjust-
ment based on circumstances includ-
ing, but not limited to, the following: 

(i) The right-of-way grant provides 
for payment of less than fair market 
value; 

(ii) The right-of-way grant provides 
for most or all of the compensation to 
be paid during the first 5 years of the 
grant term or before the date the re-
view would be conducted; or 

(iii) The right-of-way grant provides 
for graduated rent or non-monetary or 
varying types of compensation. 

(b) The grant must specify: 
(1) When adjustments take effect; 
(2) Who can make adjustments; 

(3) What the adjustments are based 
on; and 

(4) How to resolve disputes arising 
from the adjustments. 

(c) When a review results in the need 
for adjustment of compensation, the 
Indian landowners must consent to the 
adjustment in accordance with § 169.107, 
unless the grant provides otherwise. 

§ 169.114 How will BIA determine fair 
market value for a right-of-way? 

(a) We will use a market analysis, ap-
praisal, or other appropriate valuation 
method to determine the fair market 
value before we grant a right-of-way 
over or across individually owned In-
dian land. We will also use a market 
analysis, appraisal, or other appro-
priate valuation method to determine, 
at the request of the tribe, the fair 
market value of tribal land. 

(b) We will either: 
(1) Prepare, or have prepared, a mar-

ket analysis, appraisal, or other appro-
priate valuation method; or 

(2) Approve use of a market analysis, 
appraisal, or other appropriate valu-
ation method from the Indian land-
owners or grantee. 

(c) We will use or approve use of a 
market analysis, appraisal, or other 
appropriate valuation method only if 
it: 

(1) Has been prepared in accordance 
with USPAP or a valuation method de-
veloped by the Secretary under 25 
U.S.C. 2214 and complies with Depart-
mental policies regarding appraisals, 
including third-party appraisals; or 

(2) Has been prepared by another Fed-
eral agency. 

§ 169.115 When are monetary com-
pensation payments due under a 
right-of-way? 

Compensation for a right-of-way may 
be a one-time, lump sum payment, or 
may be paid in increments (for exam-
ple, annually). 

(a) If compensation is a one-time, 
lump sum payment, the grantee must 
make the payment by the date we 
grant the right-of-way, unless stated 
otherwise in the grant. 

(b) If compensation is to be paid in 
increments, the right-of-way grant 
must specify the dates on which all 
payments are due. Payments are due at 
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the time specified in the grant, regard-
less of whether the grantee receives an 
advance billing or other notice that a 
payment is due. Increments may not be 
more frequent than quarterly if pay-
ments are made to us on the Indian 
landowners’ behalf. 

§ 169.116 Must a right-of-way specify 
who receives monetary compensa-
tion payments? 

(a) A right-of-way grant must specify 
whether the grantee will make pay-
ments directly to the Indian land-
owners (direct pay) or to us on their 
behalf. 

(b) The grantee may make payments 
directly to the tribe if the tribe so 
chooses. The grantee may make pay-
ments directly to the Indian land-
owners if: 

(1) The Indian landowners’ trust ac-
counts are unencumbered accounts; 

(2) There are 10 or fewer beneficial 
owners; and 

(3) One hundred percent of the bene-
ficial owners (including those on whose 
behalf we have consented) agree to re-
ceive payment directly from the grant-
ee at the start of the right-of-way. 

(c) If the right-of-way document pro-
vides that the grantee will directly pay 
the Indian landowners, then: 

(1) The right-of-way document must 
include provisions for proof of payment 
upon our request. 

(2) When we consent on behalf of an 
Indian landowner, the grantee must 
make payment to us on behalf of that 
landowner. 

(3) The grantee must send direct pay-
ments to the parties and addresses 
specified in the right-of-way, unless the 
grantee receives notice of a change of 
ownership or address. 

(4) Unless the right-of-way document 
provides otherwise, payments may not 
be made payable directly to anyone 
other than the Indian landowners. 

(5) Direct payments must continue 
through the duration of the right-of- 
way, except that: 

(i) The grantee must make all Indian 
landowners’ payments to us if 100 per-
cent of the Indian landowners agree to 
suspend direct pay and provide us with 
documentation of their agreement; and 

(ii) The grantee must make an indi-
vidual Indian landowner’s payment to 

us if that individual Indian landowner 
dies, is declared non compos mentis, 
owes a debt resulting in an encumbered 
account, or his or her whereabouts be-
come unknown. 

§ 169.117 What form of monetary com-
pensation is acceptable under a 
right-of-way? 

(a) If payments are made to us on be-
half of the Indian landowners, our pre-
ferred method of payment is electronic 
funds transfer payments. We will also 
accept: 

(1) Money orders; 
(2) Personal checks; 
(3) Certified checks; or 
(4) Cashier’s checks. 
(b) We will not accept cash or foreign 

currency. 
(c) We will accept third-party checks 

only from financial institutions or Fed-
eral agencies. 

(d) The grant of right-of-way will 
specify the payment method if pay-
ments are made by direct pay. 

§ 169.118 May the right-of-way provide 
for non-monetary or varying types 
of compensation? 

(a) A right-of-way grant may provide 
for alternative forms of compensation 
and varying types of compensation, 
subject to the conditions in paragraphs 
(b) and (c) of this section: 

(1) Alternative forms of compensa-
tion may include but are not limited 
to, in-kind consideration and payments 
based on throughput or percentage of 
income; or 

(2) Varying types of compensation 
may include but are not limited to dif-
ferent types of payments at specific 
stages during the life of the right-of- 
way grant, such as fixed annual pay-
ments during construction, payments 
based on income during an operational 
period, and bonuses. 

(b) For tribal land, we will defer to 
the tribe’s determination that the com-
pensation under paragraph (a) of this 
section is in its best interest, if the 
tribe submits a signed certification or 
tribal authorization stating that it has 
determined the alternative form of 
compensation or varying type of com-
pensation to be in its best interest. 

(c) For individually owned land, we 
may grant a right-of-way that provides 
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for an alternative form of compensa-
tion or varying type of compensation if 
we determine that it is in the best in-
terest of the Indian landowners. 

§ 169.119 Will BIA notify a grantee 
when a payment is due for a right- 
of-way? 

Upon request of the Indian land-
owners, we may issue invoices to a 
grantee in advance of the dates on 
which payments are due under the 
right-of-way. The grantee’s obligation 
to make these payments in a timely 
manner will not be excused if invoices 
are not issued, delivered, or received. 

§ 169.120 What other types of pay-
ments are required for a right-of- 
way? 

(a) The grantee may be required to 
pay additional fees, taxes, and assess-
ments associated with the application 
for use of the land or use of the land, as 
determined by entities having jurisdic-
tion, except as provided in § 169.11. The 
grantee must pay these amounts to the 
appropriate office, as applicable. 

(b) In addition to, or as part of, the 
compensation for a right-of-way under 
§§ 169.110 and 169.112 and the payments 
provided for in paragraph (a) of this 
section, the applicant for a right-of- 
way will be required to pay for all dam-
ages to the land, such as those incident 
to the construction or maintenance of 
the facility for which the right-of-way 
is granted. 

§ 169.121 How will compensation be 
distributed among the life tenants 
and owners of the remainder inter-
ests? 

If a will created the life estate and 
specifies how the compensation will be 
distributed among the life tenants and 
owners of the remainder interests, 
those terms will establish the distribu-
tion. Otherwise: 

(a) The owners of the remainder in-
terests and the life tenant may enter 
into a right-of-way or other written 
agreement approved by the Secretary 
providing for the distribution of rent 
monies under the right-of-way; or 

(b) If the owners of the remainder in-
terests and life tenant did not enter 
into an agreement for distribution, the 
life tenant will receive payment in ac-
cordance with the distribution and cal-

culation scheme set forth in part 179 of 
this chapter. 

§ 169.122 Who does the grantee pay if 
there is a life estate on the tract? 

The grantee must pay compensation 
directly to the life tenant under the 
terms of the right-of-way unless the 
whereabouts of the life tenant are un-
known, in which case we may collect 
compensation on behalf of the life ten-
ant. 

GRANTS OF RIGHTS-OF-WAY 

§ 169.123 What is the process for BIA 
to grant a right-of-way? 

(a) Before we grant a right-of-way, 
we must determine that the right-of- 
way is in the best interest of the Indian 
landowners. In making that determina-
tion, we will: 

(1) Review the right-of-way applica-
tion and supporting documents; 

(2) Identify potential environmental 
impacts and adverse impacts, and en-
sure compliance with all applicable 
Federal environmental, land use, his-
toric preservation, and cultural re-
source laws and ordinances; and 

(3) Require any modifications or 
mitigation measures necessary to sat-
isfy any requirements including any 
other Federal or tribal land use re-
quirements. 

(b) Upon receiving a right-of-way ap-
plication, we will promptly notify the 
applicant whether the package is com-
plete. A complete package includes all 
of the information and supporting doc-
uments required under this subpart, in-
cluding but not limited to, an accurate 
legal description for each affected 
tract, documentation of landowner 
consent, NEPA review documentation 
and valuation documentation, where 
applicable. 

(1) If the right-of-way application 
package is not complete, our letter will 
identify the missing information or 
documents required for a complete 
package. If we do not respond to the 
submission of an application package, 
the parties may take action under 
§ 169.304. 

(2) If the right-of-way application 
package is complete, we will notify the 
applicant of the date of our receipt of 
the complete package. Within 60 days 
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of our receipt of a complete package, 
we will grant or deny the right-of-way, 
return the package for revision, or in-
form the applicant in writing that we 
need additional review time. If we in-
form the applicant in writing that we 
need additional time, then: 

(i) Our letter informing the applicant 
that we need additional review time 
must identify our initial concerns and 
invite the applicant to respond within 
15 days of the date of the letter; and 

(ii) We will issue a written deter-
mination granting or denying the 
right-of-way within 30 days from send-
ing the letter informing the applicant 
that we need additional time. 

(c) If we do not meet the deadlines in 
this section, then the applicant may 
take appropriate action under § 169.304. 

(d) We will provide any right-of-way 
denial and the basis for the determina-
tion, along with notification of any ap-
peal rights under part 2 of this chapter 
to the parties to the right-of-way. If 
the right-of-way is granted, we will 
provide a copy of the right-of-way to 
the tribal landowner and, upon written 
request, make copies available to the 
individual Indian landowners, and pro-
vide notice under § 169.12. 

§ 169.124 How will BIA determine 
whether to grant a right-of-way? 

Our decision to grant or deny a right- 
of-way will be in writing. 

(a) We will grant a right-of-way un-
less: 

(1) The requirements of this subpart 
have not been met, such as if the re-
quired landowner consent has not been 
obtained under § 169.107; or 

(2) We find a compelling reason to 
withhold the grant in order to protect 
the best interests of the Indian land-
owners. 

(b) We will defer, to the maximum 
extent possible, to the Indian land-
owners’ determination that the right- 
of-way is in their best interest. 

(c) We may not unreasonably with-
hold our grant of a right-of-way. 

(d) We may grant one right-of-way 
for all of the tracts traversed by the 
right-of-way, or we may issue separate 
grants for one or more tracts traversed 
by the right-of-way. 

§ 169.125 What will the grant of right- 
of-way contain? 

(a) The grant will incorporate the 
conditions or restrictions set out in the 
Indian landowners’ consents. 

(b) The grant will address: 
(1) The use(s) the grant is author-

izing; 
(2) Whether assignment of the right- 

of-way is permitted and, if so, whether 
additional consent is required for the 
assignment and whether any additional 
compensation is owed to the land-
owners; 

(3) Whether mortgaging of the right- 
of-way is permitted and, if so, whether 
additional consent is required for the 
mortgage and whether any additional 
compensation is owed to the land-
owners; and 

(4) Ownership of permanent improve-
ments under § 169.130. 

(c) The grant will state that: 
(1) The tribe maintains its existing 

jurisdiction over the land, activities, 
and persons within the right-of-way 
under § 169.10 and reserves the right of 
the tribe to reasonable access to the 
lands subject to the grant to determine 
grantee’s compliance with consent con-
ditions or to protect public health and 
safety; 

(2) The grantee has no right to any of 
the products or resources of the land, 
including but not limited to, timber, 
forage, mineral, and animal resources, 
unless otherwise provided for in the 
grant; 

(3) BIA may treat any provision of a 
grant that violates Federal law as a 
violation of the grant; and 

(4) If historic properties, archeo-
logical resources, human remains, or 
other cultural items not previously re-
ported are encountered during the 
course of any activity associated with 
this grant, all activity in the imme-
diate vicinity of the properties, re-
sources, remains, or items will cease 
and the grantee will contact BIA and 
the tribe with jurisdiction over the 
land to determine how to proceed and 
appropriate disposition. 

(5) The grantee must: 
(i) Construct and maintain improve-

ments within the right-of-way in a pro-
fessional manner consistent with in-
dustry standards; 
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(ii) Pay promptly all damages and 
compensation, in addition to bond or 
alternative form of security made pur-
suant to § 169.103, determined by the 
BIA to be due the landowners and au-
thorized users and occupants of land as 
a result of the granting, construction, 
and maintenance of the right-of-way; 

(iii) Restore the land as nearly as 
may be possible to its original condi-
tion, upon the completion of construc-
tion, to the extent compatible with the 
purpose for which the right-of-way was 
granted, or reclaim the land if agreed 
to by the landowners; 

(iv) Clear and keep clear the land 
within the right-of-way, to the extent 
compatible with the purpose of the 
right-of-way, and dispose of all vegeta-
tive and other material cut, uprooted, 
or otherwise accumulated during the 
construction and maintenance of the 
project; 

(v) Comply with all applicable laws 
and obtain all required permits; 

(vi) Not commit waste; 
(vii) Operate, repair and maintain 

improvements consistent with the 
right-of-way grant; 

(viii) Build and maintain necessary 
and suitable crossings for all roads and 
trails that intersect the improvements 
constructed, maintained, or operated 
under the right-of-way; 

(ix) Restore the land to its original 
condition, to the maximum extent rea-
sonably possible, upon cancellation or 
termination of the right-of-way, or re-
claim the land if agreed to by the land-
owners; 

(x) At all times keep the BIA, and the 
tribe for tribal land, informed of the 
grantee’s address; 

(xi) Refrain from interfering with the 
landowner’s use of the land, provided 
that the landowner’s use of the land is 
not inconsistent with the right-of-way; 

(xii) Comply with due diligence re-
quirements under § 169.105; and 

(xiii) Notify the BIA, and the tribe 
for tribal land, if it files for bank-
ruptcy or is placed in receivership. 

(6) Unless the grantee would be pro-
hibited by law from doing so, the 
grantee must also: 

(i) Hold the United States and the In-
dian landowners harmless from any 
loss, liability, or damages resulting 

from the applicant’s use or occupation 
of the premises; and 

(ii) Indemnify the United States and 
the Indian landowners against all li-
abilities or costs relating to the use, 
handling, treatment, removal, storage, 
transportation, or disposal of haz-
ardous materials, or release or dis-
charge of any hazardous material from 
the premises that occurs during the 
term of the grant, regardless of fault, 
with the exception that the applicant 
is not required to indemnify the Indian 
landowners for liability or cost arising 
from the Indian landowners’ negligence 
or willful misconduct. 

(d) The grant must attach or include 
by reference maps of definite location. 

§ 169.126 May a right-of-way contain a 
preference consistent with tribal 
law for employment of tribal mem-
bers? 

A grant of right-of-way over or 
across Indian land may include a provi-
sion, consistent with tribal law, requir-
ing the grantee to give a preference to 
qualified tribal members, based on 
their political affiliation with the 
tribe. 

§ 169.127 Is a new right-of-way grant 
required for a new use within or 
overlapping an existing right-of- 
way? 

(a) If you are the grantee, you may 
use all or a portion of an existing 
right-of-way for a use not specified in 
the original grant of the existing right- 
of-way only if it is within the same 
scope of the use specified in the origi-
nal grant of the existing right-of-way. 

(1) If you propose to use all or a por-
tion of an existing right-of-way for a 
use not specified in the original grant 
of the existing right-of-way and not 
within the same scope of the use speci-
fied in the original grant of the exist-
ing right-of-way, and the new use will 
not require any ground disturbance, 
you must request an amendment to the 
existing right-of-way grant. 

(2) If you propose to use all or a por-
tion of an existing right-of-way for a 
use not specified in the original grant 
of the existing right-of-way and not 

VerDate Sep<11>2014 12:28 Jun 22, 2023 Jkt 259088 PO 00000 Frm 00675 Fmt 8010 Sfmt 8010 Q:\25\25V1.TXT PC31sf
ra

tti
ni

 o
n 

LA
P

C
K

6H
6L

3 
w

ith
 D

IS
T

IL
LE

R



666 

25 CFR Ch. I (4–1–23 Edition) § 169.128 

within the same scope of the use speci-
fied in the original grant of the exist-
ing right-of-way, and the new use re-
quires ground disturbance, you must 
request a new right-of-way. 

(b) If you are not the grantee: 
(1) You may use all or a portion of an 

existing right-of-way for a use specified 
in the original grant of the existing 
right-of-way or a use within the same 
scope of the use specified in the origi-
nal grant of the existing right-of-way if 
the grantee obtains an assignment to 
authorize the new user; or 

(2) You may use all or a portion of an 
existing right-of-way for a use not 
specified in the original grant of the 
existing right-of-way and not within 
the same scope of use specified in the 
original grant of the existing right-of- 
way if you request a new right-of-way 
within or overlapping the existing 
right-of-way for the new use. 

(c) An example of a use within the 
same scope is a right-of-way for under-
ground telephone line being used for an 
underground fiber optic line, and an ex-
ample of a use that is not within the 
same scope is a right-of-way for a pipe-
line being used for a road or railroad. 

§ 169.128 When will BIA grant a right- 
of-way for a new use within or over-
lapping an existing right-of-way? 

We may grant a new right-of-way 
within or overlapping an existing 
right-of-way if it meets the following 
conditions: 

(a) The applicant follows the proce-
dures and requirements in this part to 
obtain a new right-of-way. 

(b) The new right-of-way does not 
interfere with the use or purpose of the 
existing right-of-way and the applicant 
has obtained the consent of the exist-
ing right-of-way grantee. The existing 
right-of-way grantee may not unrea-
sonably withhold consent. 

§ 169.129 What is required if the loca-
tion described in the original appli-
cation and grant differs from the 
construction location? 

(a) If engineering or other complica-
tions prevented construction within 
the location identified in the original 
application and grant, and required a 
minor deviation from the location 
identified in the original application 
and grant, then we and the tribe, for 

tribal land, will determine whether the 
change in location requires one or 
more of the following: 

(1) An amended map of definite loca-
tion; 

(2) Landowner consent; 
(3) A valuation or, with landowner 

consent, a recalculation of compensa-
tion; 

(4) Additional compensation or secu-
rity; or 

(5) Other actions required to comply 
with applicable laws. 

(b) If BIA and the tribe, for tribal 
land, determine it is not a minor devi-
ation in location, we may require a 
new right-of-way grant or amendment 
to the right-of-way grant. 

(c) If we grant a right-of-way for the 
new route or location, the applicant 
must execute instruments to extin-
guish, or amend, as appropriate, the 
right-of-way at the original location 
identified in the application. 

(d) We will transmit the instruments 
to extinguish or amend the right-of- 
way to the LTRO for recording. 

§ 169.130 Must a right-of-way grant ad-
dress ownership of permanent im-
provements? 

(a) A right-of-way grant must specify 
who will own any permanent improve-
ments the grantee constructs during 
the grant term and may specify under 
what conditions, if any, permanent im-
provements the grantee constructs 
may be conveyed to the Indian land-
owners during the grant term. In addi-
tion, the grant may indicate whether 
each specific permanent improvement 
the grantee constructs will: 

(1) Remain on the premises, upon the 
expiration, cancellation, or termi-
nation of the grant, in a condition sat-
isfactory to the Indian landowners, and 
become the property of the Indian 
landowners; 

(2) Be removed within a time period 
specified in the grant, at the grantee’s 
expense, with the premises to be re-
stored as closely as possible to their 
condition before construction of the 
permanent improvements; or 

(3) Be disposed of by other specified 
means. 

(b) A grant that requires the grantee 
to remove the permanent improve-
ments must also provide the Indian 
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landowners with an option to take pos-
session of and title to the permanent 
improvements if the improvements are 
not removed within the specified time 
period. 

Subpart D—Duration, Renewals, 
Amendments, Assignments, 
Mortgages 

DURATION & RENEWALS 

§ 169.201 How long may the duration 
of a right-of-way grant be? 

(a) All rights-of-way granted under 
this part are limited to the time peri-
ods stated in the grant. 

(b) For tribal land, we will defer to 
the tribe’s determination that the 
right-of-way term is reasonable. 

(c) For individually owned Indian 
land, we will review the right-of-way 
duration to ensure that it is reason-
able, given the purpose of the right-of- 
way. We will generally consider a max-
imum duration of 20 years to be reason-
able for the initial term for rights-of- 
way for oil and gas purposes and a 
maximum of 50 years, inclusive of the 
initial term and any renewals, to be 
reasonable for rights-of-way for all 
other purposes. We will consider a du-
ration consistent with use to be rea-
sonable for rights-of-way for conserva-
tion easements. We will consider dura-
tions different from these guidelines if 
a different duration would benefit the 
Indian landowners, is required by an-
other Federal agency, or the tribe has 
negotiated for a different duration and 
the right-of-way crosses tribal land. 

§ 169.202 Under what circumstances 
will a grant of right-of-way be re-
newed? 

A renewal is an extension of term of 
an existing right-of-way without any 
other change. 

(a) The grantee may request a re-
newal of an existing right-of-way grant 
and we will renew the grant as long as: 

(1) The initial term and renewal 
terms, together, do not exceed the 
maximum term determined to be rea-
sonable under § 169.201; 

(2) The existing right-of-way grant 
explicitly allows for automatic renewal 
or an option to renew and specifies 
compensation owed to the landowners 

upon renewal or how compensation will 
be determined; 

(3) The grantee provides us with a 
signed affidavit that there is no change 
in size, type, or location, of the right- 
of-way; 

(4) The initial term has not yet 
ended; 

(5) No uncured violation exists re-
garding the regulations in this part or 
the grant’s conditions or restrictions; 
and 

(6) The grantee provides confirmation 
that landowner consent has been ob-
tained, or if consent is not required be-
cause the original right-of-way grant 
explicitly allows for renewal without 
the owners’ consent, the grantee pro-
vides notice to the landowners of the 
renewal. 

(b) We will record any renewal of a 
right-of-way grant in the LTRO. 

(c) If the proposed renewal involves 
any change to the original grant or the 
original grant was silent as to renew-
als, the grantee must reapply for a new 
right-of-way, in accordance with 
§ 169.101, and we will handle the appli-
cation for renewal as an original appli-
cation for a right-of-way. 

§ 169.203 May a right-of-way be re-
newed multiple times? 

There is no prohibition on renewing a 
right-of-way multiple times, unless the 
grant expressly prohibits multiple re-
newals, and subject to the duration 
limitations for individually owned land 
in § 169.201. The provisions of § 169.202 
apply to each renewal. 

AMENDMENTS 

§ 169.204 May a grantee amend a right- 
of-way? 

(a) An amendment is required to 
change any provisions of a right-of-way 
grant. If the change is a material 
change to the grant, we may require 
application for a new right-of-way in-
stead. 

(b) A grantee may request that we 
amend a right-of-way to make an ad-
ministrative modification (i.e., a modi-
fication that is clerical in nature, for 
example to correct the legal descrip-
tion) without meeting consent require-
ments, as long as the grantee provides 
landowners with written notice. For all 
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other amendments, the grantee must 
meet the consent requirements in 
§ 169.107 and obtain our approval. 

§ 169.205 What is the approval process 
for an amendment of a right-of- 
way? 

(a) When we receive an amendment 
for our approval, we will notify the 
grantee of the date we receive it. We 
have 30 days from receipt of the exe-
cuted amendment, proof of required 
consents, and required documentation 
(including but not limited to a cor-
rected legal description, if any, and 
NEPA compliance) to approve or dis-
approve the amendment. Our deter-
mination whether to approve the 
amendment will be in writing and will 
state the basis for our approval or dis-
approval. 

(b) If we need additional time to re-
view, our letter informing the parties 
that we need additional time for review 
must identify our initial concerns and 
invite the parties to respond within 15 
days of the date of the letter. We have 
30 days from sending the letter inform-
ing the parties that we need additional 
time to approve or disapprove the 
amendment. 

(c) If we do not meet the deadline in 
paragraph (a) of this section, or para-
graph (b) of this section if applicable, 
the grantee or Indian landowners may 
take appropriate action under § 169.304. 

§ 169.206 How will BIA decide whether 
to approve an amendment of a 
right-of-way? 

(a) We may disapprove a request for 
an amendment of a right-of-way only if 
at least one of the following is true: 

(1) The Indian landowners have not 
consented to the amendment under 
§ 169.107 and we have not consented on 
their behalf under § 169.108; 

(2) The grantee’s sureties for the 
bonds or alternative securities have 
not consented; 

(3) The grantee is in violation of the 
right-of-way grant; 

(4) The requirements of this subpart 
have not been met; or 

(5) We find a compelling reason to 
withhold approval in order to protect 
the best interests of the Indian land-
owners. 

(b) We will defer, to the maximum 
extent possible, to the Indian land-
owners’ determination that the amend-
ment is in their best interest. 

(c) We may not unreasonably with-
hold approval of an amendment. 

ASSIGNMENTS 

§ 169.207 May a grantee assign a right- 
of-way? 

(a) A grantee may assign a right-of- 
way by: 

(1) Meeting the consent requirements 
in § 169.107, unless the grant expressly 
allows for assignments without further 
consent; and 

(2) Either obtaining our approval, or 
meeting the conditions in paragraph 
(b) of this section. 

(b) A grantee may assign a right-of- 
way without BIA approval only if: 

(1) The original right-of-way grant 
expressly allows for assignment with-
out BIA approval; and 

(2) The assignee and grantee provide 
a copy of the assignment and sup-
porting documentation to BIA for re-
cording in the LTRO within 30 days of 
the assignment. 

(c) Assignments that are the result of 
a corporate merger, acquisition, or 
transfer by operation of law are ex-
cluded from these requirements, except 
for the requirement to provide a copy 
of the assignment and supporting docu-
mentation to BIA for recording in the 
LTRO within 30 days and to the tribe 
for tribal land. 

§ 169.208 What is the approval process 
for an assignment of a right-of-way? 

(a) When we receive an assignment 
for our approval, we will notify the 
grantee of the date we receive it. If our 
approval is required, we have 30 days 
from receipt of the executed assign-
ment, proof of any required consents, 
and any required documentation to ap-
prove or disapprove the assignment. 
Our determination whether to approve 
the assignment will be in writing and 
will state the basis for our approval or 
disapproval. 

(b) If we do not meet the deadline in 
this section, the grantee or Indian 
landowners may take appropriate ac-
tion under § 169.304. 
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§ 169.209 How will BIA decide whether 
to approve an assignment of a 
right-of-way? 

(a) We may disapprove an assignment 
of a right-of-way only if at least one of 
the following is true: 

(1) The Indian landowners have not 
consented to the assignment under 
§ 169.107 and their consent is required; 

(2) Sufficient bonding and/or insur-
ance are not in place; 

(3) The grantee is in violation of the 
right-of-way grant; 

(4) The assignee does not agree to be 
bound by the terms of the right-of-way 
grant; 

(5) The requirements of this subpart 
have not been met; or 

(6) We find a compelling reason to 
withhold approval in order to protect 
the best interests of the Indian land-
owners. 

(b) We will defer, to the maximum 
extent possible, to the Indian land-
owners’ determination that the assign-
ment is in their best interest. 

(c) We may not unreasonably with-
hold approval of an assignment. 

MORTGAGES 

§ 169.210 May a grantee mortgage a 
right-of-way? 

A grantee may mortgage a right-of- 
way, if the grant expressly allows 
mortgaging. The grantee must meet 
the consent requirements in § 169.107, 
unless the grant expressly allows for 
mortgaging without consent, and must 
obtain our approval for the mortgage. 

§ 169.211 What is the approval process 
for a mortgage of a right-of-way? 

(a) When we receive a right-of-way 
mortgage for our approval, we will no-
tify the grantee of the date we receive 
it. We have 30 days from receipt of the 
executed mortgage, proof of required 
consents, and required documentation 
to approve or disapprove the mortgage. 
Our determination whether to approve 
the mortgage will be in writing and 
will state the basis for our approval or 
disapproval. 

(b) If we do not meet the deadline in 
this section, the grantee or Indian 
landowners may take appropriate ac-
tion under § 169.304. 

§ 169.212 How will BIA decide whether 
to approve a mortgage of a right-of- 
way? 

(a) We may disapprove a right-of-way 
mortgage only if at least one of the fol-
lowing is true: 

(1) The Indian landowners have not 
consented; 

(2) The grantee’s sureties for the 
bonds have not consented; 

(3) The requirements of this subpart 
have not been met; or 

(4) We find a compelling reason to 
withhold approval in order to protect 
the best interests of the Indian land-
owners. 

(b) In making the finding required by 
paragraph (a)(4) of this section, we may 
consider whether: 

(1) The mortgage proceeds would be 
used for purposes unrelated to the 
right-of-way purpose; and 

(2) The mortgage is limited to the 
right-of-way. 

(c) We will defer, to the maximum ex-
tent possible, to the Indian landowners’ 
determination that the mortgage is in 
their best interest. 

(d) We may not unreasonably with-
hold approval of a right-of-way mort-
gage. 

Subpart E—Effectiveness 
§ 169.301 When will a right-of-way doc-

ument be effective? 
(a) A right-of-way document will be 

effective on the date we approve the 
right-of-way document, even if an ap-
peal is filed under part 2 of this chap-
ter. 

(b) The right-of-way document may 
specify a date on which the grantee’s 
obligations are triggered. Such date 
may be before or after the approval 
date under paragraph (a) of this sec-
tion. 

§ 169.302 Must a right-of-way be re-
corded? 

(a) Any right-of-way document must 
be recorded in our LTRO with jurisdic-
tion over the affected Indian land. 

(1) We will record the right-of-way 
document immediately following our 
approval or granting. 

(2) In the case of assignments that do 
not require our approval under 
§ 169.207(b), the parties must provide us 
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with a copy of the assignment and we 
will record the assignment in the 
LTRO with jurisdiction over the af-
fected Indian land. 

(b) The tribe must record right-of- 
way documents for the following types 
of rights-of-way in the LTRO with ju-
risdiction over the affected Indian 
lands, even though BIA approval is not 
required: 

(1) Grants on tribal land for a tribal 
utility under § 169.4; 

(2) Grants on tribal land under a spe-
cial act of Congress authorizing grants 
without our approval under certain 
conditions. 

§ 169.303 What happens if BIA denies a 
right-of-way document? 

If we deny the right-of-way grant, re-
newal, amendment, assignment, or 
mortgage, we will notify the parties 
immediately and advise the landowners 
and the applicant of their right to ap-
peal the decision under part 2 of this 
chapter. 

§ 169.304 What happens if BIA does not 
meet a deadline for issuing a deci-
sion on a right-of-way document? 

(a) If a Superintendent does not meet 
a deadline for granting or denying a 
right-of-way, renewal, amendment, as-
signment, or mortgage, the parties 
may file a written notice to compel ac-
tion with the appropriate Regional Di-
rector. 

(b) The Regional Director has 15 days 
from receiving the notice to: 

(1) Grant or deny the right-of-way; or 
(2) Order the Superintendent to grant 

or deny the right-of-way within the 
time set out in the order. 

(c) Either party may file a written 
notice to compel action with the BIA 
Director if: 

(1) The Regional Director does not 
meet the deadline in paragraph (b) of 
this section; 

(2) The Superintendent does not 
grant or deny the right-of-way within 
the time set by the Regional Director 
under paragraph (b)(2) of this section; 
or 

(3) The initial decision on the right- 
of-way, renewal, amendment, assign-
ment, or mortgage is with the Regional 
Director, and he or she does not meet 
the deadline for such decision. 

(d) The BIA Director has 15 days from 
receiving the notice to: 

(1) Grant or deny the right-of-way; or 
(2) Order the Regional Director or 

Superintendent to grant or deny the 
right-of-way within the time set out in 
the order. 

(e) If the Regional Director or Super-
intendent does not grant or deny the 
right-of-way within the time set out in 
the order under paragraph (d)(2) of this 
section, then the BIA Director must 
issue a decision within 15 days from the 
expiration of the time set out in the 
order. 

(f) The parties may file an appeal 
from our inaction to the Interior Board 
of Indian Appeals if the BIA Director 
does not meet the deadline in para-
graph (d) or (e) of this section. 

(g) The provisions of 25 CFR 2.8 do 
not apply to the inaction of BIA offi-
cials with respect to a granting or de-
nying a right-of-way, renewal, amend-
ment, assignment, or mortgage under 
this subpart. 

§ 169.305 Will BIA require an appeal 
bond for an appeal of a decision on 
a right-of-way document? 

(a) If a party appeals our decision on 
a right-of-way document, then the offi-
cial to whom the appeal is made may 
require the appellant to post an appeal 
bond in accordance with part 2 of this 
chapter. We will not require an appeal 
bond if the tribe is a party to the ap-
peal and requests a waiver of the ap-
peal bond. 

(b) The appellant may not appeal the 
appeal bond decision. The appellant 
may, however, request that the official 
to whom the appeal is made reconsider 
the bond decision, based on extraor-
dinary circumstances. Any reconsider-
ation decision is final for the Depart-
ment. 

Subpart F—Compliance and 
Enforcement 

§ 169.401 What is the purpose and 
scope of this subpart? 

This subpart describes the procedures 
we use to address compliance and en-
forcement related to rights-of-way on 
Indian land. Any abandonment, non- 
use, or violation of the right-of-way 
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grant or right-of-way document, in-
cluding but not limited to encroach-
ments beyond the defined boundaries, 
accidental, willful, and/or incidental 
trespass, unauthorized new construc-
tion, changes in use not permitted in 
the grant, and late or insufficient pay-
ment may result in enforcement ac-
tions including, but not limited to, 
cancellation of the grant. 

§ 169.402 Who may investigate compli-
ance with a right-of-way? 

(a) BIA may investigate compliance 
with a right-of-way. 

(1) If an Indian landowner notifies us 
that a specific abandonment, non-use, 
or violation has occurred, we will 
promptly initiate an appropriate inves-
tigation. 

(2) We may enter the Indian land sub-
ject to a right-of-way at any reason-
able time, upon reasonable notice, and 
consistent with any notice require-
ments under applicable tribal law and 
applicable grant documents, to protect 
the interests of the Indian landowners 
and to determine if the grantee is in 
compliance with the requirements of 
the right-of-way. 

(b) The tribe with jurisdiction may 
investigate compliance consistent with 
tribal law. 

§ 169.403 May a right-of-way provide 
for negotiated remedies? 

(a) The tribe and the grantee on trib-
al land may negotiate remedies for a 
violation, abandonment, or non-use. 
The negotiated remedies must be stat-
ed in the tribe’s consent to the right- 
of-way grant, which BIA will then in-
corporate into the grant itself. The ne-
gotiated remedies may include, but are 
not limited to, the power to terminate 
the right-of-way grant. If the nego-
tiated remedies provide one or both 
parties with the power to terminate 
the grant: 

(1) BIA approval of the termination is 
not required; 

(2) The termination is effective with-
out BIA cancellation; and 

(3) The tribe must provide us with 
written notice of the termination so 
that we may record it in the LTRO. 

(b) The Indian landowners and the 
grantee to a right-of-way grant on indi-
vidually owned Indian land may nego-

tiate remedies, so long as the consent 
also specifies the manner in which 
those remedies may be exercised by or 
on behalf of the Indian landowners of 
the majority interest under § 169.107. If 
the negotiated remedies provide one or 
both parties with the power to termi-
nate the grant: 

(1) BIA concurrence with the termi-
nation is required to ensure that the 
Indian landowners of the applicable 
percentage of interests have consented; 
and 

(2) BIA will record the termination in 
the LTRO. 

(c) The parties must notify any sur-
ety of any violation that may result in 
termination and the termination of a 
right-of-way. 

(d) Negotiated remedies may apply in 
addition to, or instead of, the cancella-
tion remedy available to us, as speci-
fied in the right-of-way grant. The 
landowners may request our assistance 
in enforcing negotiated remedies. 

(e) A right-of-way grant may provide 
that violations will be addressed by a 
tribe, and that disputes will be resolved 
by a tribal court, any other court of 
competent jurisdiction, or by a tribal 
governing body in the absence of a trib-
al court, or through an alternative dis-
pute resolution method. We may not be 
bound by decisions made in such fo-
rums, but we will defer to ongoing ac-
tions or proceedings, as appropriate, in 
deciding whether to exercise any of the 
remedies available to us. 

§ 169.404 What will BIA do about a vio-
lation of a right-of-way grant? 

(a) In the absence of actions or pro-
ceedings described in § 169.403 (nego-
tiated remedies), or if it is not appro-
priate for us to defer to the actions or 
proceedings, we will follow the proce-
dures in paragraphs (b) and (c) of this 
section. We will consult with the tribe 
for tribal land or, where feasible, com-
municate with Indian landowners for 
individually owned Indian land, and de-
termine whether a violation has oc-
curred. 

(b) If we determine there has been a 
violation of the conditions of a grant, 
other than a violation of payment pro-
visions covered by paragraph (c) of this 
section, we will promptly send the 
grantee a written notice of violation. 
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(1) We will send a copy of the notice 
of violation to the tribe for tribal land, 
or provide constructive notice to In-
dian landowners for individually owned 
Indian land. 

(2) The notice of violation will advise 
the grantee that, within 10 business 
days of the receipt of a notice of viola-
tion, the grantee must: 

(i) Cure the violation and notify us, 
and the tribe for tribal land, in writing 
that the violation has been cured; 

(ii) Dispute our determination that a 
violation has occurred; or 

(iii) Request additional time to cure 
the violation. 

(3) The notice of violation may order 
the grantee to cease operations under 
the right-of-way grant. 

(c) A grantee’s failure to pay com-
pensation in the time and manner re-
quired by a right-of-way grant is a vio-
lation, and we will issue a notice of 
violation in accordance with this para-
graph. 

(1) We will send the grantees a writ-
ten notice of violation promptly fol-
lowing the date on which the payment 
was due. 

(2) We will send a copy of the notice 
of violation to the tribe for tribal land, 
or provide constructive notice to the 
Indian landowners for individually 
owned Indian land. 

(3) The notice of violation will re-
quire the grantee to provide adequate 
proof of payment. 

(d) The grantee will continue to be 
responsible for the obligations in the 
grant until the grant expires, or is ter-
minated or cancelled, as well as any 
reclamation or other obligations that 
survive the end of the grant. 

§ 169.405 What will BIA do if the grant-
ee does not cure a violation of a 
right-of-way grant on time? 

(a) If the grantee does not cure a vio-
lation of a right-of-way grant within 
the required time period, or provide 
adequate proof of payment as required 
in the notice of violation, we will con-
sult with the tribe for tribal land or, 
where feasible, communicate with In-
dian landowners for individually owned 
Indian land, and determine whether: 

(1) We should cancel the grant; 

(2) The Indian landowners wish to in-
voke any remedies available to them 
under the grant; 

(3) We should invoke other remedies 
available under the grant or applicable 
law, including collection on any avail-
able bond or, for failure to pay com-
pensation, referral of the debt to the 
Department of the Treasury for collec-
tion; or 

(4) The grantee should be granted ad-
ditional time in which to cure the vio-
lation. 

(b) Following consultation with the 
tribe for tribal land or, where feasible, 
communication with Indian land-
owners for individually owned Indian 
land, we may take action to recover 
unpaid compensation and any associ-
ated late payment charges. 

(1) We need not cancel the grant or 
give any further notice to the grantee 
before taking action to recover unpaid 
compensation. 

(2) We may take action to recover 
any unpaid compensation even though 
we cancel the grant. 

(c) If we decide to cancel the grant, 
we will send the grantee a cancellation 
letter by certified mail, return receipt 
requested, within 5 business days of our 
decision. We will send a copy of the 
cancellation letter to the tribe for trib-
al land, and will provide Indian land-
owners for individually owned Indian 
land with actual notice of the cancella-
tion. The cancellation letter will: 

(1) Explain the grounds for cancella-
tion; 

(2) If applicable, notify the grantee of 
the amount of any unpaid compensa-
tion or late payment charges due under 
the grant; 

(3) Notify the grantee of the grant-
ee’s right to appeal under part 2 of this 
chapter, including the possibility that 
the official to whom the appeal is made 
may require the grantee to post an ap-
peal bond; 

(4) Order the grantee to vacate the 
property within the timeframe re-
flected in the termination terms of the 
grant, or within 31 days of the date of 
receipt of the cancellation letter, or 
within such longer period of time in ex-
traordinary circumstances considering 
the protection of trust resources and 
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the best interest of the Indian land-
owners, if an appeal is not filed by that 
time; and 

(5) Order the grantee to take any 
other action BIA deems necessary to 
protect the Indian land. 

(d) We may invoke any other rem-
edies available to us under the grant, 
including collecting on any available 
bond, and the Indian landowners may 
pursue any available remedies under 
tribal law. 

(e) We will issue an appropriate in-
strument cancelling the right-of-way 
and transmit it to the LTRO pursuant 
to 25 CFR part 150 for recording and fil-
ing. 

§ 169.406 Will late payment charges, 
penalties, or special fees apply to 
delinquent payments due under a 
right-of-way grant? 

(a) Late payment charges and pen-
alties will apply as specified in the 
grant. The failure to pay these 
amounts will be treated as a violation. 

(b) We may assess the following spe-
cial fees to cover administrative costs 
incurred by the United States in the 
collection of the debt, if compensation 
is not paid in the time and manner re-
quired, in addition to the late payment 
charges that must be paid to the Indian 
landowners under the grant: 

The grantee will pay . . . For . . . 

(1) $50.00 .............................. Any dishonored check. 
(2) $15.00 .............................. Processing of each notice or 

demand letter. 
(3) 18 percent of balance due Treasury processing following 

referral for collection of de-
linquent debt. 

§ 169.407 How will payment rights re-
lating to a right-of-way grant be al-
located? 

The right-of-way grant may allocate 
rights to payment for any proceeds, 
trespass damages, condemnation 
awards, settlement funds, and other 
payments between the Indian land-
owners and the grantee. If not specified 
in the grant, applicable policy, order, 
award, judgment, or other document, 
the Indian landowners will be entitled 
to receive these payments. 

§ 169.408 What is the process for can-
celling a right-of-way for non-use or 
abandonment? 

(a) We may cancel, in whole or in 
part, any rights-of-way granted under 
this part 30 days after mailing written 
notice to the grantee at its latest ad-
dress, for a nonuse of the right-of-way 
for a consecutive 2-year period for the 
purpose for which it was granted. If the 
grantee fails to correct the basis for 
cancellation by the 30th day after we 
mailed the notice, we will issue an ap-
propriate instrument cancelling the 
right-of-way and transmit it to the 
LTRO pursuant to part 150 of this chap-
ter for recording and filing. 

(b) We may cancel, in whole or in 
part, any rights-of-way granted under 
this part immediately upon abandon-
ment of the right-of-way by the grant-
ee. We will issue an appropriate instru-
ment cancelling the right-of-way and 
transmit it to the LTRO pursuant to 
part 150 of this chapter for recording 
and filing. 

(c) The cancellation notice will no-
tify the grantee of the grantee’s right 
to appeal under part 2 of this chapter, 
including the possibility of that the of-
ficial to whom the appeal is made will 
require the grantee to post an appeal 
bond. 

§ 169.409 When will a cancellation of a 
right-of-way grant be effective? 

(a) A cancellation involving a right- 
of-way grant will not be effective until 
31 days after the grantee receives a 
cancellation letter from us, or 41 days 
from the date we mailed the letter, 
whichever is earlier. 

(b) The cancellation decision will not 
be effective if an appeal is filed unless 
the cancellation is made immediately 
effective under part 2 of this chapter. 
When a cancellation decision is not im-
mediately effective, the grantee must 
continue to pay compensation and 
comply with the other terms of the 
grant. 

§ 169.410 What will BIA do if a grantee 
remains in possession after a right- 
of-way expires or is terminated or 
cancelled? 

If a grantee remains in possession 
after the expiration, termination, or 
cancellation of a right-of-way, and is 
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not accessing the land to perform rec-
lamation or other remaining grant ob-
ligations, we may treat the unauthor-
ized possession as a trespass under ap-
plicable law and will communicate 
with the Indian landowners in making 
the determination whether to treat the 
unauthorized possession as a trespass. 
Unless the parties have notified us in 
writing that they are engaged in good 
faith negotiations to renew or obtain a 
new right-of-way, we may take action 
to recover possession on behalf of the 
Indian landowners, and pursue any ad-
ditional remedies available under ap-
plicable law, such as a forcible entry 
and detainer action. The holdover time 
will be charged against the new term. 

§ 169.411 Will BIA appeal bond regula-
tions apply to cancellation deci-
sions involving right-of-way grants? 

(a) Except as provided in paragraph 
(b) of this section, the appeal bond pro-
visions in part 2 of this chapter will 
govern appeals from right-of-way can-
cellation decisions. 

(b) The grantee may not appeal the 
appeal bond decision. The grantee may, 
however, request that the official to 
whom the appeal is made reconsider 
the appeal bond decision, based on ex-
traordinary circumstances. Any recon-
sideration decision is final for the De-
partment. 

§ 169.412 When will BIA issue a deci-
sion on an appeal from a right-of- 
way decision? 

BIA will issue a decision on an appeal 
from a right-of-way decision within 60 
days of receipt of all pleadings. 

§ 169.413 What if an individual or enti-
ty takes possession of or uses In-
dian land or BIA land without a 
right-of-way or other proper au-
thorization? 

If an individual or entity takes pos-
session of, or uses, Indian land or BIA 
land without a right-of-way and a 
right-of-way is required, the unauthor-
ized possession or use is a trespass. An 
unauthorized use within an existing 
right-of-way is also a trespass. We may 
take action to recover possession, in-
cluding eviction, on behalf of the In-
dian landowners and pursue any addi-
tional remedies available under appli-
cable law. The Indian landowners may 

pursue any available remedies under 
applicable law, including applicable 
tribal law. 

§ 169.414 May BIA take emergency ac-
tion if Indian land is threatened? 

(a) We may take appropriate emer-
gency action if there is a natural dis-
aster or if an individual or entity 
causes or threatens to cause immediate 
and significant harm to Indian land or 
BIA land. Emergency action may in-
clude judicial action seeking imme-
diate cessation of the activity result-
ing in or threatening the harm. 

(b) We will make reasonable efforts 
to notify the individual Indian land-
owners before and after taking emer-
gency action on Indian land. In all 
cases, we will notify the Indian land-
owners after taking emergency action 
on Indian land. We will provide written 
notification of our action to the Indian 
tribe exercising jurisdiction over the 
Indian land before and after taking 
emergency action on Indian land. 

§ 169.415 How will BIA conduct com-
pliance and enforcement when 
there is a life estate on the tract? 

(a) We may monitor the use of the 
land, as appropriate, and will enforce 
the terms of the right-of-way on behalf 
of the owners of the remainder inter-
ests, but will not be responsible for en-
forcing the right-of-way on behalf of 
the life tenant. 

(b) The life tenant may not cause or 
allow permanent injury to the land. 

PART 170—TRIBAL 
TRANSPORTATION PROGRAM 

Subpart A—Policies, Applicability, and 
Definitions 

Sec. 
170.1 What does this part do? 
170.2 What policies govern the TTP? 
170.3 When do other requirements apply to 

the TTP? 
170.4 How does this part affect existing 

Tribal rights? 
170.5 What definitions apply to this part? 
170.6 Acronyms. 
170.7 Information collection. 
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