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(3) If the Resources Committee does
not concur with all or part of the pro-
posed action within the time prescribed
in paragraph (b)(1) of this section, BIA
will submit to the Resources Com-
mittee a written declaration of non-
concurrence. BIA will then notify the
Resources Committee in writing of a
formal hearing to be held not sooner
than 30 days from the date of the non-
concurrence declaration;

(4) The formal hearing on non-con-
currence will permit the submission of
written evidence and argument con-
cerning the proposal. BIA will take
minutes of the hearing. Following the
hearing, BIA may amend, alter, or oth-
erwise change the proposed action. If,
following a hearing, BIA alters or
amends portions of the proposed plan
of action, BIA will submit the altered
or amended portions of the plan to the
Resources Committee for its concur-
rence; and

(5) If the Resources Committee fails
or refuses to give its concurrence to
the proposal, BIA may implement the
proposal only after issuing a written
order, based upon findings of fact, that
the proposed action is necessary to pro-
tect the land under the Settlement Act
and the Agricultural Act.

§161.801 May decisions wunder this
part be appealed?

(a) Appeals of BIA decisions issued
under this part may be taken in ac-
cordance with procedures in part 2 of 25
CFR.

(b) All appeals of decisions by the
Grazing Committee and Resources
Committee will be forwarded to the
Navajo Nation’s Office of Hearings and
Appeals.

§161.802 How will the Navajo Nation
recommend amendments to this
part?

The Resources Committee will have
final authority on behalf of the Navajo
Nation to approve amendments to the
Navajo Partitioned Lands grazing pro-
visions, upon the recommendation of
the Grazing Committee and the Nav-
ajo-Hopi Land Commission, and the
concurrence of BIA.

Pt. 162
PART 162—LEASES AND PERMITS

Subpart A—General Provisions

PURPOSE, DEFINITIONS, AND SCOPE

Sec.

162.001 What is the purpose of this part?
162.002 How is this part subdivided?

162.003 What key terms do I need to know?
162.004 To what land does this part apply?

WHEN TO GET A LEASE

162.006 When do I need a lease to authorize
possession of Indian land?

162.006 To what types of land use agree-
ments does this part apply?

162.007 To what permits does this part
apply?

162.008 Does this part apply to lease docu-
ments I submitted for approval before
January 4, 2013?

162.009 Do I need BIA approval of a sub-
leasehold mortgage?

How TO GET A LEASE

162.010 How do I obtain a lease?

162.011 How does a prospective lessee iden-
tify and contact individual Indian land-
owners to negotiate a lease?

162.012 What are the consent requirements
for a lease?

162.013 Who is authorized to consent to a
lease?

LEASE ADMINISTRATION

162.014 What laws apply to leases approved
under this part?

162.015 May a lease contain a preference
consistent with tribal law for employ-
ment of tribal members?

162.016 Will BIA comply with tribal laws in
making lease decisions?

162.017 What taxes apply to leases approved
under this part?

162.018 May tribes administer this part on
BIA’s behalf?

162.019 May a lease address access to the
leased premises by roads or other infra-
structure?

162.020 May a lease combine tracts with dif-
ferent Indian landowners?

162.021 What are BIA’s responsibilities in
approving leases?

162.022 What are BIA’s responsibilities in
administering and enforcing leases?

162.023 What if an individual or entity takes
possession of or uses Indian land without
an approved lease or other proper author-
ization?

162.024 May BIA take emergency action if
Indian land is threatened?

162.0256 May decisions under this part be ap-
pealed?

162.026 Who can answer questions about
leasing?

507



Pt. 162

162.027 What documentation may BIA re-
quire in approving, administering, and
enforcing leases?

162.028 How may an Indian tribe obtain in-
formation about leases on its land?

162.029 How does BIA provide notice to the
parties to a lease?

Subpart B—Agricultural Leases

162.101 What key terms do I need to know
for this subpart?

162.1056 Can tracts with different Indian
landowners be unitized for agricultural
leasing purposes?

162.106 What will BIA do if possession is
taken without an approved agricultural
lease or other proper authorization?

162.107 What are BIA’s objectives in grant-
ing and approving agricultural leases?

162.108 What are BIA’s responsibilities in
administering and enforcing agricultural
leases?

162.109 What laws, other than these regula-
tions, will apply to agricultural leases
granted or approved under this part?

162.110 Can these regulations be adminis-
tered by tribes, on the Secretary’s or on
BIA’s behalf?

162.111 Who owns the records associated
with this subpart?

162.112 How must records associated with
this part be preserved?

162.113 May decisions under this subpart be
appealed?

GENERAL PROVISIONS

162.200 What types of leases are covered by
this subpart?

162.201 Must agricultural land be managed
in accordance with a tribe’s agricultural
resource management plan?

162.202 How will tribal laws be enforced on
agricultural land?

162.203 When can the regulations in this
subpart be superseded or modified by
tribal laws and leasing policies?

162.204 Must notice of applicable tribal laws
and leasing policies be provided?

162.205 Can individual Indian landowners ex-
empt their agricultural land from certain
tribal leasing policies?

How TO OBTAIN A LEASE

162.206 Can the terms of an agricultural
lease be negotiated with the Indian land-
owners?

162.207 When can the Indian landowners
grant an agricultural lease?

162.208 Who can represent the Indian land-
owners in negotiating or granting an ag-
ricultural lease?

162.209 When can BIA grant an agricultural
lease on behalf of an Indian landowner?

162.210 When can BIA grant a permit cov-
ering agricultural land?
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162.211 What type of valuation or evaluation
methods will be applied in estimating
the fair annual rental of Indian land?

162.212 When will the BIA advertise Indian
land for agricultural leases?

162.213 What supporting documents must be
provided prior to BIA’s grant or approval
of an agricultural lease?

162.214 How and when will BIA decide

whether to approve an agricultural
lease?

162.215 When will an agricultural lease be
effective?

162.216 When will a BIA decision to approve
an agricultural lease be effective?

162.217 Must an agricultural lease or permit
be recorded?

LEASE REQUIREMENTS

162.218 Is there a standard agricultural
lease form?

162.219 Are there any provisions that must
be included in an agricultural lease?

162.220 Are there any formal requirements
that must be satisfied in the execution of
an agricultural lease?

162.221 How should the land be described in
an agricultural lease?

162.222 How much rent must be paid under
an agricultural lease?

162.223 Must the rent be adjusted under an
agricultural lease?

162.224 When are rent payments due under
an agricultural lease?

162.225 Will untimely rent payments made
under an agricultural lease be subject to
interest charges or late payment pen-
alties?

162.226 To whom can rent payments be
made under an agricultural lease?

162.227 What form of rent payment can be
accepted under an agricultural lease?
162.228 What other types of payments are
required under an agricultural lease?
162.229 How long can the term of an agricul-

tural lease run?

162.230 Can an agricultural lease be amend-
ed, assigned, sublet, or mortgaged?

162.231 How can the land be used under an
agricultural lease?

162.232 Can improvements be made under an
agricultural lease?

162.233 Who will own the improvements
made under an agricultural lease?

162.234 Must a tenant provide a bond under
an agricultural lease?

162.235 What form of bond can be accepted
under an agricultural lease?

162.236 How will a cash bond be adminis-
tered?

162.237 What insurance is required under an
agricultural lease?

162.238 What indemnities are required under
an agricultural lease?
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162.239 How will payment rights and obliga-
tions relating to agricultural land be al-
located between the Indian landowners
and the tenant?

162.240 Can an agricultural lease provide for
negotiated remedies in the event of a vio-
lation?

LEASE ADMINISTRATION

162.241 Will administrative fees be charged
for actions relating to agricultural
leases?

162.242 How will BIA decide whether to ap-
prove an amendment to an agricultural
lease?

162.243 How will BIA decide whether to ap-
prove an assignment or sublease under
an agricultural lease?

162.244 How will BIA decide whether to ap-
prove a leasehold mortgage under an ag-
ricultural lease?

162.245 When will a BIA decision to approve
an amendment, assignment, sublease, or
mortgage under an agricultural lease be
effective?

162.246 Must an amendment, assignment,
sublease, or mortgage approved under an
agricultural lease be recorded?

LEASE ENFORCEMENT

162.247 Will BIA notify a tenant when a rent
payment is due under an agricultural
lease?

162.248 What will BIA do if rent payments
are not made in the time and manner re-
quired by an agricultural lease?

162.249 Will any special fees be assessed on
delinquent rent payments due under an
agricultural lease?

162.250 How will BIA determine whether the
activities of a tenant under an agricul-
tural lease are in compliance with the
terms of the lease?

162.251 What will BIA do in the event of a
violation under an agricultural lease?
162.252 What will BIA do if a violation of an
agricultural lease is not cured within the

requisite time period?

162.2563 Will BIA’s regulations concerning
appeal bonds apply to cancellation deci-
sions involving agricultural leases?

162.264 When will a cancellation of an agri-
cultural lease be effective?

162.2565 Can BIA take emergency action if
the leased premises are threatened with
immediate and significant harm?

162.256 What will BIA do if a tenant holds
over after the expiration or cancellation
of an agricultural lease?

Subpart C—Residential Leases

RESIDENTIAL LEASING GENERAL PROVISIONS

162.301 What types of leases does this sub-
part cover?
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162.302 Is there a model residential lease
form?

162.303 Who needs a lease for housing for
public purposes?

LEASE REQUIREMENTS

162.311 How long may the term of a residen-
tial lease run?

162.312 What must the lease include if it
contains an option to renew?

162.313 Are there mandatory provisions that
a residential lease must contain?

162.314 May permanent improvements be
made under a residential lease?

162.315 How must a residential lease address
ownership of permanent improvements?

162.316 How will BIA enforce removal re-
quirements in a residential lease?

162.317 How must a residential lease de-
scribe the land?

RENTAL REQUIREMENTS

162.320 How much rent must be paid under a
residential lease of tribal land?

162.321 How much rent must be paid under a
residential lease of individually owned
Indian land?

162.322 How will BIA determine fair market
rental for a residential lease?

162.323 When are rental payments due under
a residential lease?

162.324 Must a residential lease specify who
receives rental payments?

162.3256 What form of payment is acceptable
under a residential lease?

162.326 May a residential lease provide for
non-monetary or varying types of com-
pensation?

162.327 Will BIA notify a lessee when a pay-
ment is due under a residential lease?
162.328 Must a residential lease provide for

rental reviews or adjustments?

162.329 What other types of payments are
required under a residential lease?

BONDING AND INSURANCE

162.334 Is a performance bond required for a
residential lease document?

162.335 Is insurance required for a residen-
tial lease document?

162.336-162.337 [Reserved]

APPROVAL

162.338 What documents are required for
BIA approval of a residential lease?

162.339 Will BIA review a proposed residen-
tial lease before or during preparation of
the NEPA review documentation?

162.340 What is the approval process for a
residential lease?

162.341 How will BIA decide whether to ap-
prove a residential lease?

162.342 When will a residential lease be ef-
fective?

162.343 Must a residential lease document be
recorded?
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162.344 Will BIA require an appeal bond for
an appeal of a decision on a residential
lease document?

AMENDMENTS

162.345 May the parties amend a residential
lease?

162.346 What are the consent requirements
for an amendment of a residential lease?

162.347 What is the approval process for an
amendment of a residential lease?

162.348 How will BIA decide whether to ap-
prove an amendment of a residential
lease?

ASSIGNMENTS

162.349 May a lessee assign a residential
lease?

162.350 What are the consent requirements
for an assignment of a residential lease?

162.351 What is the approval process for an
assignment of a residential lease?

162.352 How will BIA decide whether to ap-
prove an assignment of a residential
lease?

SUBLEASES

162.3563 May a lessee sublease a residential
lease?

162.354 What are the consent requirements
for a sublease of a residential lease?

162.356 What is the approval process for a
sublease of a residential lease?

162.356 How will BIA decide whether to ap-
prove a sublease of a residential lease?

LEASEHOLD MORTGAGES

162.357 May a lessee mortgage a residential
lease?

162.358 What are the consent requirements
for a leasehold mortgage of a residential
lease?

162.359 What is the approval process for a
leasehold mortgage of a residential
lease?

162.360 How will BIA decide whether to ap-
prove a leasehold mortgage of a residen-
tial lease?

EFFECTIVENESS, COMPLIANCE, AND
ENFORCEMENT

162.361 When will an amendment, assign-
ment, sublease, or leasehold mortgage of
a residential lease be effective?

162.362 What happens if BIA disapproves an
amendment, assignment, sublease, or
leasehold mortgage?

162.363 What happens if BIA does not meet a
deadline for issuing a decision on a lease
document?

162.364 May BIA investigate compliance
with a residential lease?

162.365 May a residential lease provide for
negotiated remedies if there is a viola-
tion?
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162.366 What will BIA do about a violation
of a residential lease?

162.367 What will BIA do if the lessee does
not cure a violation of a residential lease
on time?

162.368 Will late payment charges or special
fees apply to delinquent payments due
under a residential lease?

162.369 How will payment rights relating to
a residential lease be allocated?

162.370 When will a cancellation of a resi-
dential lease be effective?

162.371 What will BIA do if a lessee remains
in possession after a residential lease ex-
pires or is terminated or cancelled?

162.372 Will BIA appeal bond regulations
apply to cancellation decisions involving
residential leases?

162.373 When will BIA issue a decision on an
appeal from a residential leasing deci-
sion?

162.374 What happens if the lessee abandons
the leased premises?

Subpart D—Business Leases

BUSINESS LEASING GENERAL PROVISIONS

162.401 What types of leases does this sub-
part cover?
162.402 Is there a model business lease form?

LEASE REQUIREMENTS

162.411 How long may the term of a business
lease run?

162.412 What must the lease include if it
contains an option to renew?

162.413 Are there mandatory provisions that
a business lease must contain?

162.414 May permanent improvements be
made under a business lease?

162.415 How must a business lease address
ownership of permanent improvements?

162.416 How will BIA enforce removal re-
quirements in a business lease?

162.417 What requirements for due diligence
must a business lease include?

162.418 How must a business lease describe
the land?

162.419 May a business lease allow compat-
ible uses?

MONETARY COMPENSATION REQUIREMENTS

162.420 How much monetary compensation
must be paid under a business lease of
tribal land?

162.421 How much monetary compensation
must be paid under a business lease of in-
dividually owned Indian land?

162.422 How will BIA determine fair market
rental for a business lease?

162.423 When are monetary compensation
payments due under a business lease?
162.424 Must a business lease specify who re-
ceives monetary compensation pay-

ments?
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162.425 What form of monetary compensa-
tion payment is acceptable under a busi-
ness lease?

162.426 May the business lease provide for
non-monetary or varying types of com-
pensation?

162.427 Will BIA notify a lessee when a pay-
ment is due under a business lease?

162.428 Must a business lease provide for
compensation reviews or adjustments?

162.429 What other types of payments are
required under a business lease?

BONDING AND INSURANCE

162.434 Must a lessee provide a performance
bond for a business lease?

162.435 What forms of security are accept-
able under a business lease?

162.436 What is the release process for a per-
formance bond or alternative form of se-
curity under a business lease?

162.437 Must a lessee provide insurance for a
business lease?

APPROVAL

162.438 What documents are required for
BIA approval of a business lease?

162.439 Will BIA review a proposed business
lease before or during preparation of the
NEPA review documentation?

162.440 What is the approval process for a
business lease?

162.441 How will BIA decide whether to ap-
prove a business lease?

162.442 When will a business lease be effec-
tive?

162.443 Must a business lease document be
recorded?

162.444 Will BIA require an appeal bond for
an appeal of a decision on a business
lease document?

AMENDMENTS

162.445 May the parties amend a business
lease?

162.446 What are the consent requirements
for an amendment to a business lease?
162.447 What is the approval process for an

amendment to a business lease?
162.448 How will BIA decide whether to ap-
prove an amendment to a business lease?

ASSIGNMENTS

162.449 May a lessee assign a business lease?
162.450 What are the consent requirements
for an assignment of a business lease?
162.451 What is the approval process for an

assignment of a business lease?
162.452 How will BIA decide whether to ap-
prove an assignment of a business lease?

SUBLEASES

162.453 May a lessee sublease a business
lease?

162.454 What are the consent requirements
for a sublease of a business lease?
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162.455 What is the approval process for a
sublease of a business lease?

162.456 How will BIA decide whether to ap-
prove a sublease of a business lease?

LEASEHOLD MORTGAGES

162.457 May a lessee mortgage a business
lease?

162.458 What are the consent requirements
for a leasehold mortgage of a business
lease?

162.459 What is the approval process for a
leasehold mortgage of a business lease?

162.460 How will BIA decide whether to ap-
prove a leasehold mortgage of a business
lease?

EFFECTIVENESS, COMPLIANCE, AND
ENFORCEMENT

162.461 When will an amendment, assign-
ment, sublease, or leasehold mortgage of
a business lease be effective?

162.462 What happens if BIA disapproves an
amendment, assignment, sublease, or
leasehold mortgage of a business lease?

162.463 What happens if BIA does not meet a
deadline for issuing a decision on a lease
document?

162.464 May BIA investigate compliance
with a business lease?

162.465 May a business lease provide for ne-
gotiated remedies if there is a violation?

162.466 What will BIA do about a violation
of a business lease?

162.467 What will BIA do if the lessee does
not cure a violation of a business lease
on time?

162.468 Will late payment charges or special
fees apply to delinquent payments due
under a business lease?

162.469 How will payment rights relating to
a business lease be allocated?

162.470 When will a cancellation of a busi-
ness lease be effective?

162.471 What will BIA do if a lessee remains
in possession after a business lease ex-
pires or is terminated or cancelled?

162.472 Will BIA appeal bond regulations
apply to cancellation decisions involving
business leases?

162.473 When will BIA issue a decision on an
appeal from a business leasing decision?

162.474 What happens if the lessee abandons
the leased premises?

Subpart E—Wind and Solar Resource
Leases

GENERAL PROVISIONS APPLICABLE TO WEELS
AND WSR LEASES

162.501 What types of leases does this sub-
part cover?

162.502 Who must obtain a WEEL or WSR
lease?

162.503 Is there a model WEEL or WSR
lease?
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WEELS

162.5611 What is the purpose of a WEEL?

162.512 How long may the term of a WEEL
run?

162.513 Are there mandatory provisions a
WEEL must contain?

162.5614 May permanent
made under a WEEL?

162.515 How must a WEEL address owner-
ship of permanent improvements?

162.516 How will BIA enforce removal re-
quirements in a WEEL?

162.517 What requirements for due diligence
must a WEEL include?

162.518 How must a WEEL describe the
land?

162.519 May a WEEL allow for compatible
uses by the Indian landowner?

162.520 Who owns the energy resource infor-
mation obtained under the WEEL?

162.521 May a lessee incorporate its WEEL
analyses into its WSR lease analyses?
162.522 May a WEEL contain an option for a

lessee to enter into a WSR lease?

improvements be

WEEL MONETARY COMPENSATION
REQUIREMENTS

162.5623 How much compensation must be
paid under a WEEL?

162.524 Will BIA require a valuation for a
WEEL?

WEEL BONDING AND INSURANCE

162.525 Must a lessee provide a performance
bond for a WEEL?

162.526 [Reserved]

162.527 Must a lessee provide insurance for a
WEEL?

WEEL APPROVAL

162.528 What documents are required for
BIA approval of a WEEL?

162.529 Will BIA review a proposed WEEL
before or during preparation of the NEPA
review documentation?

162.5630 What is the approval process for a
WEEL?

162.5631 How will BIA decide whether to ap-
prove a WEEL?

162.532 When will a WEEL be effective?

162.533 Must a WEEL lease document be re-
corded?

WEEL ADMINISTRATION

162.534 May the parties amend, assign, sub-
lease, or mortgage a WEEL?

WEEL COMPLIANCE AND ENFORCEMENT

162.5635 What effectiveness, compliance, and
enforcement provisions apply to WEELs?

162.536 Under what circumstance may a
WEEL be terminated?

162.537 [Reserved]
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WSR LEASES

162.5638 What is the purpose of a WSR lease?

162.539 Must I obtain a WEEL before obtain-
ing a WSR lease?

162.540 How long may the term of a WSR
lease run?

162.541 What must the lease include if it
contains an option to renew?

162.542 Are there mandatory provisions a
WSR lease must contain?

162.543 May permanent improvements be
made under a WSR lease?

162.544 How must a WSR lease address own-
ership of permanent improvements?

162.545 How will BIA enforce removal re-
quirements in a WSR lease?

162.546 What requirements for due diligence
must a WSR lease include?

162.547 How must a WSR lease describe the
land?

162.548 May a WSR lease allow compatible
uses?

WSR LEASE MONETARY COMPENSATION
REQUIREMENTS

162.549 How much monetary compensation
must be paid under a WSR lease of tribal
land?

162.550 How much monetary compensation
must be paid under a WSR lease of indi-
vidually owned Indian land?

162.551 How will BIA determine fair market
rental for a WSR lease?

162.562 When are monetary compensation
payments due under a WSR lease?

162.563 Must a WSR lease specify who re-
ceives monetary compensation pay-
ments?

162.56564 What form of monetary compensa-
tion payment is acceptable under a WSR
lease?

162.555 May a WSR lease provide for non-
monetary or varying types of compensa-
tion?

162.556 Will BIA notify a lessee when a pay-
ment is due under a WSR lease?

162.557 Must a WSR lease provide for com-
pensation reviews or adjustments?

162.568 What other types of payments are
required under a WSR lease?

WSR LEASE BONDING AND INSURANCE

162.559 Must a lessee provide a performance
bond for a WSR lease?

162.560 What forms of security are accept-
able under a WSR lease?

162.561 What is the release process for a per-
formance bond or alternative form of se-
curity under a WSR lease?

162.562 Must a lessee provide insurance for a
WSR lease?

WSR LEASE APPROVAL

162.563 What documents are required for
BIA approval of a WSR lease?
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162.564 Will BIA review a proposed WSR
lease before or during preparation of the
NEPA review documentation?

162.5656 What is the approval process for a
WSR lease?

162.566 How will BIA decide whether to ap-
prove a WSR lease?

162.567 When will a WSR lease be effective?

162.568 Must a WSR lease document be re-
corded?

162.569 Will BIA require an appeal bond for
an appeal of a decision on a WSR lease
document?

WSR LEASE AMENDMENTS

162.570 May the parties amend a WSR lease?

162.571 What are the consent requirements
for an amendment to a WSR lease?

162.572 What is the approval process for an
amendment to a WSR lease?

162.573 How will BIA decide whether to ap-
prove an amendment to a WSR lease?

WSR LEASE ASSIGNMENTS

162.574 May a lessee assign a WSR lease?

162.575 What are the consent requirements
for an assignment of a WSR lease?

162.576 What is the approval process for an
assignment of a WSR lease?

162.577 How will BIA decide whether to ap-
prove an assignment of a WSR lease?

WSR LEASE SUBLEASES

162.578 May a lessee sublease a WSR lease?

162.579 What are the consent requirements
for a sublease of a WSR lease?

162.5680 What is the approval process for a
sublease of a WSR lease?

162.581 How will BIA decide whether to ap-
prove a sublease of a WSR lease?

WSR LEASE LEASEHOLD MORTGAGES

162.582 May a lessee mortgage a WSR lease?

162.5683 What are the consent requirements
for a leasehold mortgage of a WSR lease?

162.584 What is the approval process for a
leasehold mortgage of a WSR lease?

162.585 How will BIA decide whether to ap-
prove a leasehold mortgage of a WSR
lease?

WSR LEASE—EFFECTIVENESS, COMPLIANCE,
AND ENFORCEMENT

162.586 When will an amendment, assign-
ment, sublease, or leasehold mortgage of
a WSR lease be effective?

162.587 What happens if BIA disapproves an
amendment, assignment, sublease, or
leasehold mortgage of a WSR lease?

162.5688 What happens if BIA does not meet a
deadline for issuing a decision on a lease
document?

162.589 May BIA investigate compliance
with a WSR lease?

162.590 May a WSR lease provide for nego-
tiated remedies if there is a violation?
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162.591 What will BIA do about a violation
of a WSR lease?

162.592 What will BIA do if a lessee does not
cure a violation of a WSR lease on time?

162.593 Will late payment charges or special
fees apply to delinquent payments due
under a WSR lease?

162.594 How will payment rights relating to
WSR leases be allocated?

162.595 When will a cancellation of a WSR
lease be effective?

162.596 What will BIA do if a lessee remains
in possession after a WSR lease expires
or is terminated or cancelled?

162.597 Will BIA appeal bond regulations
apply to cancellation decisions involving
WSR leases?

162.598 When will BIA issue a decision on an
appeal from a WSR leasing decision?

162.599 What happens if the lessee abandons
the leased premises?

Subpart F—Special Requirements for
Certain Reservations

162.600 Crow Reservation.

162.601 Fort Belknap Reservation.

162.602 Cabazon, Augustine, and Torres-
Martinez Reservations, California.

162.603 San Xavier and Salt River Pima-
Maricopa Reservations.

Subpart G—Records

162.701 Who owns the records associated
with this part?

162.702 How must records associated with
this part be preserved?

162.703 How does the Paperwork Reduction
Act affect this part?

AUTHORITY: 5 U.S.C. 301, R.S. 463 and 465; 25
U.S.C. 2 and 9. Interpret or apply sec. 3, 26
Stat. 795, sec. 1, 28 Stat. 305, secs. 1, 2, 31
Stat. 229, 246, secs. 7, 12, 34 Stat. 545, 34 Stat.
1015, 1034, 35 Stat. 70, 95, 97, sec. 4, 36 Stat.
856, sec. 1, 39 Stat. 128, 41 Stat. 415, as amend-
ed, 751, 1232, sec. 17, 43 Stat. 636, 641, 44 Stat.
658, as amended, 894, 1365, as amended, 47
Stat. 1417, sec. 17, 48 Stat. 984, 988, 49 Stat.
115, 1135, sec. b5, 49 Stat. 781, sec. 3, 49 Stat.
1967, 54 Stat. 745, 1057, 60 Stat. 308, secs. 1, 2,
60 Stat. 962, sec. b, 64 Stat. 46, secs. 1, 2, 4, 5,
6, 64 Stat. 470, 69 Stat. 539, 540, 72 Stat. 968,
107 Stat. 2011, 108 Stat. 4572, March 20, 1996,
110 Stat. 4016; 25 U.S.C. 380, 393, 393a, 394, 395,
397, 402, 402a, 403, 403a, 403b, 403c, 409a, 413,
415, 415a, 415b, 415c, 415d, 416, 477, 635, 2201 et
seq., 3701, 3702, 3703, 3712, 3713, 3714, 3715, 3731,
3733, 4211; 44 U.S.C. 3101 et seq.

SOURCE: 66 FR 7109, Jan. 22, 2001, unless
otherwise noted.
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Subpart A—General Provisions

SOURCE: 77 FR 72467, Dec. 5, 2012, unless
otherwise noted.

PURPOSE, DEFINITIONS, AND SCOPE

§162.001 What is the purpose of this
part?

(a) The purpose of this part is to pro-
mote leasing on Indian land for hous-
ing, economic development, and other
purposes.

(b) This part specifies:

(1) Conditions and authorities under
which we will approve leases of Indian
land and may issue permits on Govern-
ment land;

(2) How to obtain leases;

(3) Terms and conditions required in
leases;

(4) How we administer and enforce
leases; and

() Special requirements for leases
made under special acts of Congress
that apply only to certain Indian res-
ervations.

(c) If any section, paragraph, or pro-
vision of this part is stayed or held in-
valid, the remaining sections, para-
graphs, or provisions of this part re-
main in full force and effect.

§162.002 How is this part subdivided?

(a) This part includes multiple sub-
parts relating to:

(1) General Provisions (Subpart A);

(2) Agricultural Leases (Subpart B);

(3) Residential Leases (Subpart C);

(4) Business Leases (Subpart D);

(56) Wind Energy Evaluation, Wind
Resource, and Solar Resource Leases
(Subpart E);

(6) Special Requirements for Certain
Reservations (Subpart F); and

(7) Records (Subpart G).

(b) Leases covered by subpart B are
not subject to the provisions in subpart
A. Leases covered by subpart B are sub-
ject to the provisions in subpart G, ex-
cept that if a provision in subpart B
conflicts with a provision of subpart G,
then the provision in subpart B will
govern.

(c) Subpart F applies only to leases
made under special acts of Congress
covering particular Indian reserva-
tions. Leases covered by subpart F are
also subject to the provisions in sub-
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parts A through G, except to the extent
that subparts A through G are incon-
sistent with the provisions in subpart F
or any act of Congress under which the
lease is made, in which case the provi-
sions in subpart F or any act of Con-
gress under which the lease is made
will govern.

§162.003 What key terms do I need to
know?

Adult means a person who is 18 years
of age or older.

Appeal bond means a bond posted
upon filing of an appeal.

Approval means written authoriza-
tion by the Secretary or a delegated of-
ficial or, where applicable, the
“deemed approved’ authorization of an
amendment or sublease.

Assignment means an agreement be-
tween a lessee and an assignee, where-
by the assignee acquires all or some of
the lessee’s rights, and assumes all or
some of the lessee’s obligations, under
a lease.

BIA means the Secretary of the Inte-
rior or the Bureau of Indian Affairs
within the Department of the Interior
and any tribe acting on behalf of the
Secretary or Bureau of Indian Affairs
under §162.018.

Business day means Monday through
Friday, excluding federally recognized
holidays and other days that the appli-
cable office of the Federal Government
is closed to the public.

Cancellation means BIA action to end
a lease.

Consent or consenting means written
authorization by an Indian landowner
to a specified action.

Constructive notice means notice:

(1) Posted at the tribal government
office, tribal community building, and/
or the United States Post Office; and

(2) Published in the local news-
paper(s) nearest to the affected land
and/or announced on a local radio sta-
tion(s).

Court of competent jurisdiction means a
Federal, tribal, or State court with ju-
risdiction.

Day means a calendar day,
otherwise specified.

Emancipated minor means a person
less than 18 years of age who is married
or who is determined by a court of

unless
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competent jurisdiction to be legally
able to care for himself or herself.

Equipment installation plan means a
plan that describes the type and loca-
tion of any improvements to be in-
stalled by the lessee to evaluate the
wind resources and a schedule showing
the tentative commencement and com-
pletion dates for installation of those
improvements.

Fair market rental means the amount
of rental income that a leased tract of
Indian land would most probably com-
mand in an open and competitive mar-
ket, or as determined by competitive
bidding.

Fee interest means an interest in land
that is owned in unrestricted fee sta-
tus, and is thus freely alienable by the
fee owner.

Fractionated tract means a tract of In-
dian land owned in common by Indian
landowners and/or fee owners holding
undivided interests therein.

Government land means any tract, or
interest therein, in which the surface
estate is owned and administered by
the United States, not including Indian
land.

Holdover means circumstances in
which a lessee remains in possession of
the leased premises after the lease
term expires.

Housing for public purposes means
multi-family developments, single-
family residential developments, and
single-family residences:

(1) Administered by a tribe or trib-
ally designated housing entity (TDHE);
or

(2) Substantially financed using a
tribal, Federal, or State housing assist-
ance program or TDHE.

Immediate family means, in the ab-
sence of a definition under applicable
tribal law, a spouse, brother, sister,
aunt, uncle, niece, nephew, first cousin,
lineal ancestor, lineal descendant, or
member of the household.

Indian means:

(1) Any person who is a member of
any Indian tribe, is eligible to become
a member of any Indian tribe, or is an
owner as of October 27, 2004, of a trust
or restricted interest in land;

(2) Any person meeting the definition
of Indian under the Indian Reorganiza-
tion Act (25 U.S.C. 479) and the regula-
tions promulgated thereunder; and
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(3) With respect to the inheritance
and ownership of trust or restricted
land in the State of California under 25
U.S.C. 2206, any person described in
paragraph (1) or (2) of this definition or
any person who owns a trust or re-
stricted interest in a parcel of such
land in that State.

Indian land means any tract in which
any interest in the surface estate is
owned by a tribe or individual Indian
in trust or restricted status and in-
cludes both individually owned Indian
land and tribal land.

Indian landowner means a tribe or in-
dividual Indian who owns an interest in
Indian land.

Individually owned Indian land means
any tract, or interest therein, in which
the surface estate is owned by an indi-
vidual Indian in trust or restricted sta-
tus.

Indian tribe means an Indian tribe
under section 102 of the Federally Rec-
ognized Indian Tribe List Act of 1994
(25 U.S.C. 479a).

Interest, when used with respect to
Indian land, means an ownership right
to the surface estate of Indian land.

Lease means a written contract be-
tween Indian landowners and a lessee,
whereby the lessee is granted a right to
possess Indian land, for a specified pur-
pose and duration. The lessee’s right to
possess will limit the Indian land-
owners’ right to possess the leased
premises only to the extent provided in
the lease.

Lease document means a lease, amend-
ment, assignment, sublease, or lease-
hold mortgage.

Leasehold mortgage means a mort-
gage, deed of trust, or other instru-
ment that pledges a lessee’s leasehold
interest as security for a debt or other
obligation owed by the lessee to a lend-
er or other mortgagee.

Lessee means person or entity who
has acquired a legal right to possess In-
dian land by a lease under this part.

Life estate means an interest in prop-
erty held only for the duration of a des-
ignated person(s)’ life. A life estate
may be created by a conveyance docu-
ment or by operation of law.

LTRO means the Land Titles and
Records Office of the BIA.
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Mail means to send something by
U.S. Postal Service or commercial de-
livery service.

Minor means an individual who is less
than 18 years of age.

Mortgagee means
leasehold mortgage.

NEPA means the National Environ-
mental Policy Act of 1969, 42 U.S.C.
4321 et seq.

Nominal rental or mominal compensa-
tion means a rental amount that is so
insignificant that it bears no relation-
ship to the value of the property that
is being leased.

Non compos mentis means that the
person to whom the term is applied has
been legally determined by a court of
competent jurisdiction to be of un-
sound mind or incapable of managing
his or her own affairs.

Notice of violation means a letter noti-
fying the lessee of a violation of the
lease and providing the lessee with a
specified period of time to show cause
why the lease should not be cancelled
for the violation. A 10-day show cause
letter is one type of notice of violation.

Orphaned minor means a minor whose
parents are deceased.

Performance bond means security for
the performance of certain lease obli-
gations, as furnished by the lessee, or a
guaranty of such performance as fur-
nished by a third-party surety.

Permanent improvements means build-
ings, other structures, and associated
infrastructure attached to the leased
premises.

Permit means a written, non-assign-
able agreement between Indian land-
owners or BIA and the permittee,
whereby the permittee is granted a
temporary, revocable privilege to use
Indian land or Government land, for a
specified purpose.

Permittee means a person or entity
who has acquired a privilege to use In-
dian land or Government land by a per-
mit.

Power of attorney means an authority
by which one person enables another to
act for him or her as attorney-in-fact.

Remainder interest means an interest
in Indian land that is created at the
same time as a life estate, for the use
and enjoyment of its owner after the
life estate terminates.

the holder of a
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Restoration and reclamation plan
means a plan that defines the reclama-
tion, revegetation, restoration, and soil
stabilization requirements for the
project area, and requires the expedi-
tious reclamation of construction areas
and revegetation of disturbed areas to
reduce invasive plant infestation and
erosion.

Secretary means the Secretary of the
Interior.

Single-family residence means a build-
ing with one to four dwelling units on
a tract of land under a single residen-
tial lease, or as defined by applicable
tribal law or other tribal authoriza-
tion.

Single-family residential development
means two or more single-family resi-
dences owned, managed, or developed
by a single entity.

Sublease means a written agreement
by which the lessee grants to an indi-
vidual or entity a right to possession
no greater than that held by the lessee
under the lease.

Surety means one who guarantees the
performance of another.

TDHE means a tribally designated
housing entity under 25 U.S.C. 4103(22),
a tribally-sponsored or tribally sanc-
tioned not-for-profit entity, or any lim-
ited partnership or other entity orga-
nized for the purpose of developing or
improving low-income housing uti-
lizing tax credits.

Termination means action by Indian
landowners to end a lease.

Trespass means any unauthorized oc-
cupancy, use of, or action on any In-
dian land or Government land.

Tribal authorication means a duly
adopted tribal resolution, tribal ordi-
nance, or other appropriate tribal doc-
ument authorizing the specified action.

Tribal land means any tract, or inter-
est therein, in which the surface estate
is owned by one or more tribes in trust
or restricted status, and includes such
lands reserved for BIA administrative
purposes. The term also includes the
surface estate of lands held by the
United States in trust for an Indian
corporation chartered under section 17
of the Act of June 18, 1934 (48 Stat. 988;
25 U.S.C. 477).

Tribal land assignment means a con-
tract or agreement that conveys to
tribal members or wholly owned tribal
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corporations any rights for the use of
tribal lands, assigned by an Indian
tribe in accordance with tribal laws or
customs.

Tribal law means the body of non-
Federal law that governs lands and ac-
tivities under the jurisdiction of a
tribe, including ordinances or other en-
actments by the tribe, and tribal court
rulings.

Trust or restricted land means any
tract, or interest therein, held in trust
or restricted status.

Trust or restricted status means:

(1) That the United States holds title
to the tract or interest in trust for the
benefit of one or more tribes or indi-
vidual Indians; or

(2) That one or more tribes or indi-
vidual Indians holds title to the tract
or interest, but can alienate or encum-
ber it only with the approval of the
United States because of limitations in
the conveyance instrument under Fed-
eral law or limitations in Federal law.

Undivided interest means a fractional
share in the surface estate of Indian
land, where the surface estate is owned
in common with other Indian land-
owners or fee owners.

USPAP means the Uniform Standards
of Professional Appraisal Practice pro-
mulgated by the Appraisal Standards
Board of the Appraisal Foundation to
establish requirements and procedures
for professional real property appraisal
practice.

Us/we/our means the BIA.

Violation means a failure to take an
action, including payment of com-
pensation, when required by the lease,
or to otherwise not comply with a term
of the lease. This definition applies for
purposes of our enforcement of a lease
under this part no matter how ‘‘viola-
tion” or ‘‘default” is defined in the
lease.

§162.004 To what land does this part
apply?

(a) This part applies to Indian land
and Government land, including any
tract in which an individual Indian or
Indian tribe owns an interest in trust
or restricted status.

(1) We will not take any action on a
lease of fee interests or collect rent on
behalf of fee interest owners. We will
not condition our approval of a lease of
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the trust and restricted interests on
your having obtained a lease from the
owners of any fee interests. The lessee
will be responsible for accounting to
the owners of any fee interests that
may exist in the property being leased.

(2) We will not include the fee inter-
ests in a tract in calculating the appli-
cable percentage of interests required
for consent to a lease document.

(b) This paragraph (b) applies if there
is a life estate on the land to be leased.

(1) When all of the trust or restricted
interests in a tract are subject to a sin-
gle life estate, the life tenant may
lease the land without the consent of
the owners of the remainder interests
or our approval, for the duration of the
life estate.

(i) The lease will terminate upon the
death of the life tenant.

(ii) The life tenant must record the
lease in the LTRO.

(iii) The lessee must pay rent di-
rectly to the life tenant under the
terms of the lease unless the where-
abouts of the life tenant are unknown,
in which case we may collect rents on
behalf of the life tenant.

(iv) We may monitor the use of the
land on behalf of the owners of the re-
mainder interests, as appropriate, but
will not be responsible for enforcing
the lease on behalf of the life tenant.

(v) We will not lease the remainder
interests or join in a lease by the life
tenant on behalf of the owners of the
remainder interests except as needed to
preserve the value of the land.

(vi) We will be responsible for enforc-
ing the terms of the lease on behalf of
the owners of the remainder interests.

(2) When less than all of the trust or
restricted interests in a tract are sub-
ject to a single life estate, the life ten-
ant may lease his or her interest with-
out the consent of the owners of the re-
mainder interests, but must obtain the
consent of the co-owners and our ap-
proval.

(i) We will not lease on the life ten-
ant’s behalf.

(ii) The lease must provide that the
lessee pays the life tenant directly, un-
less the life tenant’s whereabouts are
unknown in which case we may collect
rents on behalf of the life tenant.
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(iii) The lease must be recorded in
the LTRO, even where our approval is
not required.

(iv) We will be responsible for enforc-
ing the terms of the lease on behalf of
the owners of the remainder interests.

(3) Where the remaindermen and the
life tenant have not entered into a
lease or other written agreement ap-
proved by the Secretary providing for
the distribution of rent monies under
the lease, the life tenant will receive
payment in accordance with the dis-
tribution and calculation scheme set
forth in Part 179 of this chapter.

(4) The life tenant may not cause or
allow permanent injury to the land.

(5) The life tenant must provide a
copy of the executed lease to all owners
of the remainder interests.

WHEN TO GET A LEASE

§162.005 When do I need a lease to au-
thorize possession of Indian land?

(a) You need a lease under this part
to possess Indian land if you meet one
of the criteria in the following table,
unless you are authorized to possess or
use the Indian land by a land use agree-
ment not subject to this part under
§162.006(b) or by a permit.

then you must obtain a lease

lfyouare. .. under this part . . .

from the owners of the land be-
fore taking possession of the
land or any portion thereof.

(1) A person or legal entity
(including an independent
legal entity owned and
operated by a tribe) who
is not an owner of the In-
dian land.

(2) An Indian landowner of
a fractional interest in the
land.

from the owners of other trust
and restricted interests in the
land, unless all of the owners
have given you permission to
take or continue in posses-
sion without a lease.

(b) You do not need a lease to possess
Indian land if:

(1) You are an Indian landowner who
owns 100 percent of the trust or re-
stricted interests in a tract; or

(2) You meet any of the criteria in
the following table.
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You do not need a lease if you
are. . .

but the following conditions
apply . . .

(i) A parent or guardian of a
minor child who owns 100
percent of the trust or re-
stricted interests in the land.

We may require you to pro-
vide evidence of a direct
benefit to the minor child
and when the child is no
longer a minor, you must
obtain a lease to author-
ize continued posses-
sion.

You must record docu-
ments in accordance with
§162.343, §162.443,
and § 162.568.

(i) A 25 U.S.C. 477 corporate
entity that manages or has
the power to manage the trib-
al land directly under its Fed-
eral charter or under a tribal
authorization (not under a
lease from the Indian tribe).

§162.006 To what types of land use
agreements does this part apply?

(a) This part applies to leases of In-
dian land entered into under 25 U.S.C.
380, 25 U.S.C. 415(a), and 25 U.S.C. 4211,
and other tribe-specific statutes au-
thorizing surface leases of Indian land
with our approval.

(b) This part does not apply to:

(1) Land use agreements entered into
under other statutory authority, such
as the following:

This part does not apply to . . . | which are covered by . . .

(i) Contracts or agreements that
encumber tribal land under
25 U.S.C. 81.

(i) Traders’ licenses ...

(iii) Timber contracts

(iv) Grazing permits ...

(

(

25 CFR part 84.

25 CFR part 140.

25 CFR part 163.

25 CFR part 166.

25 CFR part 169.

25 CFR parts 211, 212,
213, 225, 226, 227.

v) Rights-of-way ........cccceeevenene
vi) Mineral leases, prospecting
permits, or mineral develop-

ment agreements.

(vii) Tribal land assignments
and similar instruments au-
thorizing uses of tribal land.

tribal laws.

(2) Leases of water rights associated
with Indian land, except to the extent
the use of water rights is incorporated
in a lease of the land itself.

(3) The following leases, which do not
require our approval, except that you
must record these leases in accordance
with §§162.343, 162.443, and 162.568:

(i) A lease of tribal land by a 25
U.S.C. 477 corporate entity under its
charter to a third party for a period
not to exceed 25 years; and

(ii) A lease of Indian land under a
special act of Congress authorizing
leasing without our approval.
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§162.007 To what permits does this
part apply?

(a) Permits for the use of Indian land
do not require our approval; however,
you must fulfill the following require-
ments:

(1) Ensure that permitted activities
comply with all applicable environ-
mental and cultural resource laws; and

(2) Submit all permits to the appro-
priate BIA office to allow us to main-
tain a copy of the permit in our
records. If we determine within 10 days
of submission that the document does
not meet the definition of ‘“‘permit”
and grants a legal interest in Indian
land, we will notify you that a lease is
required.

(b) The following table provides ex-
amples of some common characteris-
tics of permits versus leases.

Permit Lease

Does not grant a legal inter- Grants a legal interest in In-

est in Indian land. dian land.
Shorter term Longer term.
Limited use Broader use with associated
infrastructure.

Permittee has non-
possessory right of access.

Lessee has right of posses-
sion, ability to limit or pro-
hibit access by others.

Indian landowner may termi-
nate under limited cir-
cumstances.

Indian landowner may termi-
nate at any time.

(c) We will not administer or enforce
permits on Indian land.

(d) We may grant permits for the use
of Government land. The leasing regu-
lations in this part will apply to such
permits, as appropriate.

§162.008 Does this part apply to lease
documents I submitted for approval
before January 4, 2013?

This part applies to all lease docu-
ments, except as provided in §162.006. If
you submitted your lease document to
us for approval before January 4, 2013,
the qualifications in paragraphs (a) and
(b) of this section also apply.

(a) If we approved your lease docu-
ment before January 4, 2013, this part
applies to that lease document; how-
ever, if the provisions of the lease doc-
ument conflict with this part, the pro-
visions of the lease govern.

(b) If you submitted a lease document
but we did not approve it before Janu-
ary 4, 2013, then:

§162.010

(1) We will review the lease document
under the regulations in effect at the
time of your submission; and

(2) Once we approve the lease docu-
ment, this part applies to that lease
document; however, if the provisions of
the lease document conflict with this
part, the provisions of the lease docu-
ment govern.

§162.009 Do I need BIA approval of a
subleasehold mortgage?

Unless the lease provides otherwise,
sublease, or by request of the parties,
you do not need our approval of a sub-
leasehold mortgage. If the lease or sub-
lease requires, or parties request, our
approval, we will use the procedures
governing our review of leasehold
mortgages.

How TO GET A LEASE

§162.010 How do I obtain a lease?

(a) This section establishes the basic
steps to obtain a lease.

(1) Prospective lessees must:

(i) Directly negotiate with Indian
landowners for a lease; and

(ii) For fractionated tracts, notify all
Indian landowners and obtain the con-
sent of the Indian landowners of the
applicable percentage of interests,
under §162.012; and

(2) Prospective lessees and Indian
landowners must:

(i) Prepare the required information
and analyses, including information to
facilitate our analysis under applicable
environmental and cultural resource
requirements; and

(ii) Ensure the lease complies with
the requirements in subpart C for resi-
dential leases, subpart D for business
leases, or subpart E for wind energy
evaluation, wind resource, or solar re-
source leases; and

(3) Prospective lessees or Indian land-
owners must submit the lease, and re-
quired information and analyses, to the
BIA office with jurisdiction over the
lands covered by the lease, for our re-
view and approval.

(b) Generally, residential, business,
wind energy evaluation, wind resource,
and solar resource leases will not be
advertised for competitive bid.
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§162.011 How does a prospective les-
see identify and contact individual
Indian landowners to negotiate a
lease?

(a) Prospective lessees may submit a
written request to us to obtain the fol-
lowing information. The request must
specify that it is for the purpose of ne-
gotiating a lease:

(1) Names and addresses of the indi-
vidual Indian landowners or their rep-
resentatives;

(2) Information on the location of the
parcel; and

(3) The percentage of undivided inter-
est owned by each individual Indian
landowner.

(b) We may assist prospective lessees
in contacting the individual Indian
landowners or their representatives for
the purpose of negotiating a lease,
upon request.

(c) We will assist individual Indian
landowners in lease negotiations, upon
their request.

§162.012 What are the consent re-
quirements for a lease?

(a) For fractionated tracts:

(1) Except in Alaska, the owners of
the following percentage of undivided
trust or restricted interests in a
fractionated tract of Indian land must
consent to a lease of that tract:

If the number of owners of the
undivided trust or restricted
interest in the tractis . . .

Then the required percentage
of the undivided trust or re-
stricted interest is . . .

(i) One to five, .... 90 percent;
(i) Six to 10, .. 80 percent;
(iii) 11 to 19, ... 60 percent;
(

I
iv) 20 or more, Over 50 percent.

(2) Leases in Alaska require consent
of all of the Indian landowners in the
tract.

(3) If the prospective lessee is also an
Indian landowner, his or her consent
will be included in the percentages in
paragraphs (a)(1) and (2) of this section.

(4) Where owners of the applicable
percentages in paragraph (a)(1) of this
section consent to a lease document:

(i) That lease document binds all
non-consenting owners to the same ex-
tent as if those owners also consented
to the lease document; and

(ii) That lease document will not
bind a non-consenting Indian tribe, ex-
cept with respect to the tribally owned
fractional interest, and the non-con-
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senting Indian tribe will not be treated
as a party to the lease. Nothing in this
paragraph affects the sovereignty or
sovereign immunity of the Indian
tribe.

(5) We will determine the number of
owners of, and undivided interests in, a
fractionated tract of Indian land, for
the purposes of calculating the per-
centages in paragraph (a)(1) of this sec-
tion based on our records on the date
on which the lease is submitted to us
for approval.

(b) Tribal land subject to a tribal
land assignment may only be leased
with the consent of the tribe.

§162.013 Who is authorized to consent
to a lease?

(a) Indian tribes, adult Indian land-
owners, and emancipated minors, may
consent to a lease of their land, includ-
ing undivided interests in fractionated
tracts.

(b) The following individuals or enti-
ties may consent on behalf of an indi-
vidual Indian landowner:

(1) An adult with legal custody act-
ing on behalf of his or her minor chil-
dren;

(2) A guardian, conservator, or other
fiduciary appointed by a court of com-
petent jurisdiction to act on behalf of
an individual Indian landowner;

(3) Any person who is authorized to
practice before the Department of the
Interior under 43 CFR 1.3(b) and has
been retained by the Indian landowner
for this purpose;

(4) BIA, under the circumstances in
paragraph (c) of this section; or

(5) An adult or legal entity who has
been given a written power of attorney
that:

(i) Meets all of the formal require-
ments of any applicable law under
§162.014;

(ii) Identifies the attorney-in-fact;
and

(iii) Describes the scope of the powers
granted, to include leasing land, and
any limits on those powers.

(c) BIA may give written consent to
a lease, and that consent must be
counted in the percentage ownership
described in §162.012, on behalf of:

(1) The individual owner if the owner
is deceased and the heirs to, or devisees
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of, the interest of the deceased owner
have not been determined;

(2) An individual whose whereabouts
are unknown to us, after we make a
reasonable attempt to locate the indi-
vidual;

(3) An individual who is found to be
non compos mentis or determined to be
an adult in need of assistance who does
not have a guardian duly appointed by
a court of competent jurisdiction, or an
individual under legal disability as de-
fined in part 115 of this chapter;

(4) An orphaned minor who does not
have a guardian duly appointed by a
court of competent jurisdiction;

(5) An individual who has given us a
written power of attorney to lease
their land; and

(6) The individual Indian landowners
of a fractionated tract where:

(i) We have given the Indian land-
owners written notice of our intent to
consent to a lease on their behalf;

(ii) The Indian landowners are unable
to agree upon a lease during a 3 month
negotiation period following the no-
tice; and

(iii) The land is not being used by an
Indian landowner under §162.005(b)(1).

LEASE ADMINISTRATION

§162.014 What laws will apply to
leases approved under this part?

(a) In addition to the regulations in
this part, leases approved under this
part:

(1) Are subject to applicable Federal
laws and any specific Federal statutory
requirements that are not incorporated
in this part;

(2) Are subject to tribal law, subject
to paragraph (b) of this section; and

(3) Are not subject to State law or
the law of a political subdivision there-
of except that:

(i) State law or the law of a political
subdivision thereof may apply in the
specific areas and circumstances in In-
dian country where the Indian tribe
with jurisdiction has made it expressly
applicable;

(ii) State law may apply in the spe-
cific areas and circumstances in Indian
country where Congress has made it
expressly applicable; and

(iii) State law may apply where a
Federal court has expressly applied
State law to a specific area or cir-
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cumstance in Indian country in the ab-
sence of Federal or tribal law.

(b) Tribal laws generally apply to
land under the jurisdiction of the tribe
enacting the laws, except to the extent
that those tribal laws are inconsistent
with these regulations or other appli-
cable Federal law. However, these regu-
lations may be superseded or modified
by tribal laws, as long as:

(1) The tribe has notified us of the su-
perseding or modifying effect of the
tribal laws;

(2) The superseding or modifying of
the regulation would not violate a Fed-
eral statute or judicial decision, or
conflict with our general trust respon-
sibility under Federal law; and

(3) The superseding or modifying of
the regulation applies only to tribal
land.

(c) Unless prohibited by Federal law,
the parties to a lease may subject that
lease to State or local law in the ab-
sence of Federal or tribal law, if:

(1) The lease includes a provision to
this effect; and

(2) The Indian landowners expressly
agree to the application of State or
local law.

(d) An agreement under paragraph (c)
of this section does not waive a tribe’s
sovereign immunity unless the tribe
expressly states its intention to waive
sovereign immunity in the lease of
tribal land.

§162.015 May a lease contain a pref-
erence consistent with tribal law
for employment of tribal members?

A lease of Indian land may include a
provision, consistent with tribal law,
requiring the lessee to give a pref-
erence to qualified tribal members,
based on their political affiliation with
the tribe.

§162.016 Will BIA comply with tribal
laws in making lease decisions?

Unless contrary to Federal law, BIA
will comply with tribal laws in making
decisions regarding leases, including
tribal laws regulating activities on
leased land under tribal jurisdiction,
including, but not limited to, tribal
laws relating to land use, environ-
mental protection, and historic or cul-
tural preservation.
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§162.017 What taxes apply to leases
approved under this part?

(a) Subject only to applicable Federal
law, permanent improvements on the
leased land, without regard to owner-
ship of those improvements, are not
subject to any fee, tax, assessment,
levy, or other charge imposed by any
State or political subdivision of a
State. Improvements may be subject to
taxation by the Indian tribe with juris-
diction.

(b) Subject only to applicable Federal
law, activities under a lease conducted
on the leased premises are not subject
to any fee, tax, assessment, levy, or
other charge (e.g., business use, privi-
lege, public utility, excise, gross rev-
enue taxes) imposed by any State or
political subdivision of a State. Activi-
ties may be subject to taxation by the
Indian tribe with jurisdiction.

(c) Subject only to applicable Federal
law, the leasehold or possessory inter-
est is not subject to any fee, tax, as-
sessment, levy, or other charge im-
posed by any State or political subdivi-
sion of a State. Leasehold or
possessory interests may be subject to
taxation by the Indian tribe with juris-
diction.

§162.018 May tribes administer this
part on BIA’s behalf?

A tribe or tribal organization may
contract or compact under the Indian
Self-Determination and Education As-
sistance Act (256 U.S.C. 450f et seq.) to
administer any portion of this part
that is not an approval or disapproval
of a lease document, waiver of a re-
quirement for lease approval (including
but not limited to waivers of fair mar-
ket rental and valuation, bonding, and
insurance), cancellation of a lease, or
an appeal.

§162.019 May a lease address access to
the leased premises by roads or
other infrastructure?

A lease may address access to the
leased premises by roads or other infra-
structure, as long as the access com-
plies with applicable statutory and reg-
ulatory requirements, including 256 CFR
part 169. Roads or other infrastructure
within the leased premises do not re-
quire compliance with 256 CFR part 169
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during the term of the lease, unless
otherwise stated in the lease.

§162.020 May a lease combine tracts
with different Indian landowners?

(a) We may approve a lease that com-
bines multiple tracts of Indian land
into a unit, if we determine that unit-
ization is:

(1) In the Indian landowners’ best in-
terest; and

(2) Consistent with the efficient ad-
ministration of the land.

(b) For a lease that covers multiple
tracts, the minimum consent require-
ments apply to each tract separately.

(c) Unless the lease provides other-
wise, the rent or other compensation
will be prorated in proportion to the
acreage each tract contributes to the
entire lease. Once prorated per tract,
the rent will be distributed to the own-
ers of each tract based upon their re-
spective percentage interest in that
particular tract.

§162.021 What are BIA’s responsibil-
ities in approving leases?

(a) We will work to provide assist-
ance to Indian landowners in leasing
their land, either through negotiations
or advertisement.

(b) We will promote tribal control
and self-determination over tribal land
and other land under the tribe’s juris-
diction, including through contracts
and self-governance compacts entered
into under the Indian Self-Determina-
tion and Education Assistance Act, as
amended, 25 U.S.C. 450f et. seq.

(c) We will promptly respond to re-
quests for BIA approval of leases, as
specified in §§162.340, 162.440, 162.530,
and 162.565.

(d) We will work to ensure that the
use of the land is consistent with the
Indian landowners’ wishes and applica-
ble tribal law.

§162.022 What are BIA’s responsibil-
ities in administering and enforcing
leases?

(a) Upon written notification from an
Indian landowner that the lessee has
failed to comply with the terms and
conditions of the lease, we will prompt-
ly take appropriate action, as specified
in §§162.364, 162.464, and 162.589. Nothing
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in this part prevents an Indian land-
owner from exercising remedies avail-
able to the Indian landowners under
the lease or applicable law.

(b) We will promptly respond to re-
quests for BIA approval of amend-
ments, assignments, leasehold mort-
gages, and subleases, as specified in
subparts C, D, and E.

(c) We will respond to Indian land-
owners’ concerns regarding the man-
agement of their land.

(d) We will take emergency action as
needed to preserve the value of the
land under §162.024.

§162.023 What if an individual or enti-
ty takes possession of or uses In-
dian land without an approved
lease or other proper authoriza-
tion?

If an individual or entity takes pos-
session of, or uses, Indian land without
a lease and a lease is required, the un-
authorized possession or use is a tres-
pass. We may take action to recover
possession, including eviction, on be-
half of the Indian landowners and pur-
sue any additional remedies available
under applicable law. The Indian land-
owners may pursue any available rem-
edies under applicable law.

§162.024 May BIA take emergency ac-
tion if Indian land is threatened?

(a) We may take appropriate emer-
gency action if there is a natural dis-
aster or if an individual or entity
causes or threatens to cause immediate
and significant harm to Indian land.
Emergency action may include judicial
action seeking immediate cessation of
the activity resulting in or threatening
the harm.

(b) We will make reasonable efforts
to notify the individual Indian land-
owners before and after taking emer-
gency action. In all cases, we will no-
tify the Indian landowners after taking
emergency action by actual or con-
structive notice. We will provide writ-
ten notification of our action to the In-
dian tribe exercising jurisdiction over
the Indian land before and after taking
emergency action.

§162.025 May decisions
part be appealed?

Appeals from BIA decisions under
this part may be taken under part 2 of

under this
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this chapter, except for deemed approv-
als and as otherwise provided in this
part. For purposes of appeals from BIA
decisions under this part, ‘‘interested
party”’ is defined as any person whose
own direct economic interest is ad-
versely affected by an action or deci-
sion. Our decision to disapprove a lease
may be appealed only by an Indian
landowner. Our decision to disapprove
any other lease document may be ap-
pealed only by the Indian landowners
or the lessee.

§162.026 Who can answer questions
about leasing?

An Indian landowner or prospective
lessee may contact the local BIA realty
office (or of any tribe acting on behalf
of BIA under §162.018) with jurisdiction
over the land for answers to questions
about the leasing process.

§162.027 What documentation may
BIA require in approving, admin-
istering, and enforcing leases?

(a) We may require that the parties
provide any pertinent environmental
and technical records, reports, and
other information (e.g., records of lease
payments), related to approval of lease
documents and enforcement of leases.

(b) We will adopt environmental as-
sessments and environmental impact
statements prepared by another Fed-
eral agency, Indian tribe, entity, or
person under 43 CFR 46.320 and 42 CFR
1506.3, including those prepared under
25 U.S.C. 4115 and 25 CFR part 1000, but
may require a supplement. We will use
any reasonable evidence that another
Federal agency has accepted the envi-
ronmental report, including but not
limited to, letters of approval or ac-
ceptance.

(c) Upon our request, the parties
must make appropriate records, re-
ports, or information available for our
inspection and duplication. We will
keep confidential any information that
is marked confidential or proprietary
and will exempt it from public release
to the extent allowed by law and in ac-
cordance with 43 CFR part 2. We may,
at our discretion, treat a lessee’s fail-
ure to cooperate with such request,
provide data, or grant access to infor-
mation or records as a lease violation.
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§162.028 How may an Indian tribe ob-
tain information about leases on its
land?

Upon request of the Indian tribe with
jurisdiction, BIA will promptly provide
information on the status of leases on
tribal land, without requiring a Free-
dom of Information Act request.

§162.029 How does BIA provide notice
to the parties to a lease?

(a) When this part requires us to no-
tify the parties of the status of our re-
view of a lease document (including
but not limited to, providing notice to
the parties of the date of receipt of a
lease document, informing the parties
of the need for additional review time,
and informing the parties that a lease
proposal package is not complete):

(1) For leases of tribal land, we will
notify the lessee and the tribe by mail;
and

(2) For leases of individually owned
Indian land, we will notify the lessee
by mail and, where feasible, the indi-
vidual Indian landowners either by
constructive notice or by mail.

(b) When this part requires us to no-
tify the parties of our determination to
approve or disapprove a lease docu-
ment, and to provide any right of ap-
peal:

(1) For leases of tribal land, we will
notify the lessee and the tribe by mail;
and

(2) For leases of individually owned
Indian land, we will notify the lessee
by mail and the individual Indian land-
owners either by constructive notice or
by mail.

Subpart B—Agricultural Leases

§162.101 What key terms do I need to
know for this subpart?

For purposes of this subpart:

Adult means an individual who is 18
years of age or older.

Agricultural land means Indian land
or Government land suited or used for
the production of crops, livestock or
other agricultural products, or Indian
land suited or used for a business that
supports the surrounding agricultural
community.

Agricultural lease means a lease of ag-
ricultural land for farming and/or graz-
ing purposes.
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AIARMA means the American Indian
Agricultural Resources Management
Act of December 3, 1993 (107 Stat. 2011,
256 U.S.C. 3701 et seq.), as amended on
November 2, 1994 (108 Stat. 4572).

Assignment means an agreement be-
tween a tenant and an assignee, where-
by the assignee acquires all of the ten-
ant’s rights, and assumes all of the ten-
ant’s obligations, under a lease.

BIA means the Bureau of Indian Af-
fairs within the Department of the In-
terior and any tribe acting on behalf of
BIA under §162.109 of this part.

Bond means security for the perform-
ance of certain lease obligations, as
furnished by the tenant, or a guaranty
of such performance as furnished by a
third-party surety.

Day means a calendar day.

Emancipated minor means a person
under 18 years of age who is married or
who is determined by a court of com-
petent jurisdiction to be legally able to
care for himself or herself.

Fair annual rental means the amount
of rental income that a leased tract of
Indian land would most probably com-
mand in an open and competitive mar-
ket.

Fee interest means an interest in land
that is owned in unrestricted fee sta-
tus, and is thus freely alienable by the
fee owner.

Fractionated tract means a tract of In-
dian land owned in common by Indian
landowners and/or fee owners holding
undivided interests therein.

Government land means any tract, or
interest therein, in which the surface
estate is owned by the United States
and administered by BIA, not including
tribal land that has been reserved for
administrative purposes.

Immediate family means a spouse,
brother, sister, lineal ancestor, lineal
descendant, or member of the house-
hold of an individual Indian landowner.

Indian land means any tract in which
any interest in the surface estate is
owned by a tribe or individual Indian
in trust or restricted status.

Indian landowner means a tribe or in-
dividual Indian who owns an interest in
Indian land in trust or restricted sta-
tus.

Individually-owned land means any
tract, or interest therein, in which the
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surface estate is owned by an indi-
vidual Indian in trust or restricted sta-
tus.

Interest, when used with respect to
Indian land, means an ownership right
to the surface estate of Indian land
that is unlimited or uncertain in dura-
tion, including a life estate.

Lease means a written agreement be-
tween Indian landowners and a tenant
or lessee, whereby the tenant or lessee
is granted a right to possession of In-
dian land, for a specified purpose and
duration. Unless otherwise provided,
the use of this term will also include
permits, as appropriate.

Lessee means tenant, as defined in
this section.

Life estate means an interest in In-
dian land that is limited, in duration,
to the life of the life tenant holding the
interest, or the life of some other per-
son.

Majority interest means more than
50% of the trust or restricted interests
in a tract of Indian land.

Minor means an individual who is less
than 18 years of age.

Mortgage means a mortgage, deed of
trust or other instrument that pledges
a tenant’s leasehold interest as secu-
rity for a debt or other obligation owed
by the tenant to a lender or other
mortgagee.

NEPA means the National Environ-
mental Policy Act (42 U.S.C. §4321, et
seq.)

Non compos mentis means a person
who has been legally determined by a
court of competent jurisdiction to be of
unsound mind or incapable of man-
aging his or her own affairs.

Permit means a written agreement be-
tween Indian landowners and the appli-
cant for the permit, also referred to as
a permittee, whereby the permittee is
granted a revocable privilege to use In-
dian land or Government land, for a
specified purpose.

Remainder means an interest in In-
dian land that is created at the same
time as a life estate, for the use and en-
joyment of its owner after the life es-
tate terminates.

Restricted land or restricted status
means land the title to which is held
by an individual Indian or a tribe and
which can only be alienated or encum-
bered by the owner with the approval
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of the Secretary because of limitations
contained in the conveyance instru-
ment pursuant to federal law.

Secretary means the Secretary of the
Interior or an authorized representa-
tive.

Sublease means a written agreement
by which the tenant grants to an indi-
vidual or entity a right to possession
no greater than that held by the tenant
under the lease.

Surety means one who guarantees the
performance of another.

Tenant means a person or entity who
has acquired a legal right of possession
to Indian land by a lease or permit
under this part.

Trespass means an unauthorized pos-
session, occupancy or use of Indian
land.

Tribal land means the surface estate
of land or any interest therein held by
the United States in trust for a tribe,
band, community, group or pueblo of
Indians, and land that is held by a
tribe, band, community, group or pueb-
lo of Indians, subject to federal restric-
tions against alienation or encum-
brance, and includes such land reserved
for BIA administrative purposes when
it is not immediately needed for such
purposes. The term also includes lands
held by the United States in trust for
an Indian corporation chartered under
section 17 of the Act of June 18, 1934 (48
Stat. 984; 25 U.S.C. §476).

Tribal laws means the body of law
that governs land and activities under
the jurisdiction of a tribe, including or-
dinances and other enactments by the
tribe, tribal court rulings, and tribal
common law.

Trust land means any tract, or inter-
est therein, that the United States
holds in trust status for the benefit of
a tribe or individual Indian.

Undivided interest means a fractional
share in the surface estate of Indian
land, where the surface estate is owned
in common with other Indian land-
owners or fee owners.

Us/We/Our means the Secretary or
BIA and any tribe acting on behalf of
the Secretary or BIA under §162.110 of
this part.

USPAP means the Uniform Standards
of Professional Appraisal Practice, as
promulgated by the Appraisal Stand-
ards Board of the Appraisal Foundation
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to establish requirements and proce-
dures for professional real property ap-
praisal practice.

[66 FR 7109, Jan. 22, 2001, as amended at 77
FR 72474, Dec. 5, 2012]

§162.105 Can tracts with different In-
dian landowners be unitized for ag-
ricultural leasing purposes?

(a) An agricultural lease negotiated
by Indian landowners may cover more
than one tract of Indian land, but the
minimum consent requirements for
leases granted by Indian landowners
under subparts B through D of this part
will apply to each tract separately. We
may combine multiple tracts into a
unit for leases negotiated or advertised
by us, if we determine that unitization
is in the Indian landowners’ best inter-
ests and consistent with the efficient
administration of the land.

(b) Unless otherwise provided in the
agricultural lease, the rent or other
consideration derived from a unitized
agricultural lease will be distributed
based on the size of each landowner’s
interest in proportion to the acreage
within the entire unit.

[66 FR 7109, Jan. 22, 2001, as amended at 77
FR 72474, Dec. 5, 2012; 78 FR 19100, Mar. 29,
2013]

§162.106 What will BIA do if posses-
sion is taken without an approved
agricultural lease or other proper
authorization?

(a) If an agricultural lease is re-
quired, and possession is taken without
an agricultural lease by a party other
than an Indian landowner of the tract,
we will treat the unauthorized use as a
trespass. Unless we have reason to be-
lieve that the party in possession is en-
gaged in negotiations with the Indian
landowners to obtain an agricultural
lease, we will take action to recover
possession on behalf of the Indian land-
owners, and pursue any additional rem-
edies available under applicable law.

(b) Where a trespass involves Indian
agricultural land, we will also assess
civil penalties and costs under part 166,
subpart I, of this chapter.

[66 FR 7109, Jan. 22, 2001, as amended at 77
FR 72474, Dec. 5, 2012; 78 FR 19100, Mar. 29,
2013]
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§162.107 What are BIA’s objectives in
granting or approving agricultural
leases?

We will assist Indian landowners in
leasing their land for agricultural pur-
poses. For the purposes of §§162.102
through 162.256:

(a) We will assist Indian landowners
in leasing their land, either through
negotiations or advertisement. In re-
viewing a negotiated lease for ap-
proval, we will defer to the landowners’
determination that the lease is in their
best interest, to the maximum extent
possible. In granting a lease on the
landowners’ behalf, we will obtain a
fair annual rental and attempt to en-
sure (through proper notice) that the
use of the land is consistent with the
landowners’ wishes. We will also recog-
nize the rights of Indian landowners to
use their own land, so long as their In-
dian co-owners are in agreement and
the value of the land is preserved.

(b) We will recognize the governing
authority of the tribe having jurisdic-
tion over the land to be leased, pre-
paring and advertising leases in accord-
ance with applicable tribal laws and
policies. We will promote tribal control
and self-determination over tribal land
and other land under the tribe’s juris-
diction, through contracts and self-
governance compacts entered into
under the Indian Self-Determination
and Education Assistance Act, as
amended, 25 U.S.C. §450f et seq.

[66 FR 7109, Jan. 22, 2001, as amended at 77
FR 72474, Dec. 5, 2012]

§162.108 What are BIA’s responsibil-
ities in administering and enforcing
agricultural leases?

(a) We will ensure that tenants meet
their payment obligations to Indian
landowners, through the collection of
rent on behalf of the landowners and
the prompt initiation of appropriate
collection and enforcement actions. We
will also assist landowners in the en-
forcement of payment obligations that
run directly to them, and in the exer-
cise of any negotiated remedies that
apply in addition to specific remedies
made available to us under these or
other regulations.

(b) We will ensure that tenants com-
ply with the operating requirements in
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their agricultural leases, through ap-
propriate inspections and enforcement
actions as needed to protect the inter-
ests of the Indian landowners and re-
spond to concerns expressed by them.
We will take immediate action to re-
cover possession from trespassers oper-
ating without an agricultural lease,
and take other emergency action as
needed to preserve the value of the
land.

[66 FR 7109, Jan. 22, 2001, as amended at 77
FR 72474, Dec. 5, 2012]

§162.109 What laws, other than these
regulations, will apply to agricul-
tural leases granted or approved
under this part?

(a) Agricultural leases granted or ap-
proved under this part will be subject
to federal laws of general applicability
and any specific federal statutory re-
quirements that are not incorporated
in these regulations.

(b) Tribal laws generally apply to
land under the jurisdiction of the tribe
enacting such laws, except to the ex-
tent that those tribal laws are incon-
sistent with these regulations or other
applicable federal law. These regula-
tions may be superseded or modified by
tribal laws, however, so long as:

(1) The tribal laws are consistent
with the enacting tribe’s governing
documents;

(2) The tribe has notified us of the su-
perseding or modifying effect of the
tribal laws;

(3) The superseding or modifying of
the regulation would not violate a fed-
eral statute or judicial decision, or
conflict with our general trust respon-
sibility under federal law; and

(4) The superseding or modifying of
the regulation applies only to tribal
land.

(c) State law may apply to agricul-
tural lease disputes or define the rem-
edies available to the Indian land-
owners in the event of an agricultural
lease violation by the tenant, if the ag-
ricultural lease so provides and the In-
dian landowners have expressly agreed
to the application of state law.

[66 FR 7109, Jan. 22, 2001, as amended at 77
FR 72474, Dec. 5, 2012]

§162.112

§162.110 Can these regulations be ad-
ministered by tribes, on the Sec-
retary’s or on BIA’s behalf?

Except insofar as these regulations
provide for the granting, approval, or
enforcement of agricultural leases and
permits, the provisions in these regula-
tions that authorize or require us to
take certain actions will extend to any
tribe or tribal organization that is ad-
ministering specific programs or pro-
viding specific services under a con-
tract or self-governance compact en-
tered into under the Indian Self-Deter-
mination and Education Assistance
Act (25 U.S.C. §450f et seq.).

[66 FR 7109, Jan. 22, 2001, as amended at 77
FR 72474, Dec. 5, 2012]

§162.111 Who owns the records associ-
ated with this subpart?

(a) Records associated with this sub-
part are the property of the United
States if they:

(1) Are made or received by a tribe or
tribal organization in the conduct of a
federal trust function under 25 U.S.C.
§450f et seq., including the operation of
a trust program; and

(2) Evidence the organization, func-
tions, policies, decisions, procedures,
operations, or other activities under-
taken in the performance of a federal
trust function under this part.

(b) Records associated with this sub-
part not covered by paragraph (a) of
this section that are made or received
by a tribe or tribal organization in the
conduct of business with the Depart-
ment of the Interior under this subpart
are the property of the tribe.

[66 FR 7109, Jan. 22, 2001, as amended at 77
FR 72474, Dec. 5, 2012]

§162.112 How must records associated
with this part be preserved?

(a) Any organization, including tribes
and tribal organizations, that have
records identified in §162.111(a) must
preserve the records in accordance with
approved Departmental records reten-
tion procedures under the Federal
Records Act, 44 U.S.C. Chapters 29, 31
and 33. These records and related
records management practices and
safeguards required under the Federal
Records Act are subject to inspection
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by the Secretary and the Archivist of
the United States.

(b) A tribe or tribal organization
should preserve the records identified
in §162.111(b) for the period of time au-
thorized by the Archivist of the United
States for similar Department of the
Interior records in accordance with 44
U.S.C. Chapter 33. If a tribe or tribal
organization does not preserve records
associated with its conduct of business
with the Department of the Interior
under this part, it may prevent the
tribe or tribal organization from being
able to adequately document essential
transactions or furnish information
necessary to protect its legal and fi-
nancial rights or those of persons di-
rectly affected by its activities.

§162.113 May decisions
subpart be appealed?
Yes. Except where otherwise provided
in this subpart, appeals from decisions
by the BIA under this subpart may be
taken pursuant to 25 CFR subpart 2.

[66 FR 7109, Jan. 22, 2001, as amended at 77
FR 72474, Dec. 5, 2012]

under this

GENERAL PROVISIONS

§162.200 What types of leases are cov-
ered by this subpart?

The regulations in this subpart apply
to agricultural leases, as defined in
this part. The regulations in this sub-
part may also apply to business leases
on agricultural land, where appro-
priate.

§162.201 Must agricultural land be
managed in accordance with a
tribe’s agricultural resource man-
agement plan?

(a) Agricultural land under the juris-
diction of a tribe must be managed in
accordance with the goals and objec-
tives in any agricultural resource man-
agement plan developed by the tribe, or
by us in close consultation with the
tribe, under AIARMA.

(b) A ten-year agricultural resource
management and monitoring plan must
be developed through public meetings
and completed within three years of
the initiation of the planning activity.
Such a plan must be developed through
public meetings, and be based on the
public meeting records and existing

25 CFR Ch. | (4-1-25 Edition)

survey documents, reports, and other
research from federal agencies, tribal
community colleges, and land grant
universities. When completed, the plan
must:

(1) Determine available agricultural
resources;

(2) Identify specific tribal agricul-
tural resource goals and objectives;

(3) Establish management objectives
for the resources;

(4) Define critical values of the In-
dian tribe and its members and identify
holistic management objectives; and

(5) Identify actions to be taken to
reach established objectives.

(c) Where the regulations in this sub-
part are inconsistent with a tribe’s ag-
ricultural resource management plan,
we may waive the regulations under
part 1 of this title, so long as the waiv-
er does not violate a federal statute or
judicial decision or conflict with our
general trust responsibility under fed-
eral law.

§162.202 How will tribal laws be en-
forced on agricultural land?

(a) Unless prohibited by federal law,
we will recognize and comply with trib-
al laws regulating activities on agri-
cultural land, including tribal laws re-
lating to land use, environmental pro-
tection, and historic or cultural preser-
vation.

(b) While the tribe is primarily re-
sponsible for enforcing tribal laws per-
taining to agricultural land, we will:

(1) Assist in the enforcement of tribal
laws;

(2) Provide notice of tribal laws to
persons or entities undertaking activi-
ties on agricultural land, under
§162.204(c) of this subpart; and

(3) Require appropriate federal offi-
cials to appear in tribal forums when
requested by the tribe, so long as such
an appearance would not:

(i) Be inconsistent with the restric-
tions on employee testimony set forth
at 43 CFR Part 2, Subpart E;

(ii) Constitute a waiver of the sov-
ereign immunity of the United States;
or

(iii) Authorize or result in a review of
our actions by a tribal court.

(c) Where the regulations in this sub-
part are inconsistent with a tribal law,
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but such regulations cannot be super-
seded or modified by the tribal law
under §162.109 of this part, we may
waive the regulations under part 1 of
this chapter, so long as the waiver does
not violate a federal statute or judicial
decision or conflict with our general
trust responsibility under federal law.

§162.203 When can the regulations in
this subpart be superseded or modi-
fied by tribal laws and leasing poli-
cies?

(a) The regulations in this subpart
may be superseded or modified by trib-
al laws, under the circumstances de-
scribed in §162.109(b) of this part.

(b) When specifically authorized by
an appropriate tribal resolution estab-
lishing a general policy for the leasing
of tribal and individually-owned agri-
cultural land, we will:

(1) Waive the general prohibition
against tenant preferences in leases ad-
vertised for bid under §162.212 of this
subpart, by allowing prospective Indian
tenants to match the highest respon-
sible bid (unless the tribal leasing pol-
icy specifies some other manner in
which the preference must be afforded);

(2) Waive the requirement that a ten-
ant post a bond under §162.234 of this
subpart;

(3) Modify the requirement that a
tenant post a bond in a form described
in §162.235 of this subpart;

(4) Approve leases of tribal land at
rates established by the tribe, as pro-
vided in §162.222(b) of this subpart.

(c) When specifically authorized by
an appropriate tribal resolution estab-
lishing a general policy for the leasing
of ‘‘highly fractionated undivided
heirship lands’’ (as defined in the tribal
leasing policy), we may waive or mod-
ify the three-month notice requirement
in §162.209(b) of this subpart, so long as:

(1) The tribal law or leasing policy
adopts an alternative plan for pro-
viding notice to Indian landowners, be-
fore an agricultural lease is granted by
us on their behalf; and

(2) A waiver or modification of the
three-month notice requirement is
needed to prevent waste, reduce idle
land acreage, and ensure lease income
to the Indian landowners.

(d) Tribal leasing policies of the type
described in paragraphs (b) through (c)

§162.204

of this section will not apply to indi-
vidually-owned land that has been
made exempt from such laws or poli-
cies under §162.205 of this subpart.

§162.204 Must notice of applicable
tribal laws and leasing policies be
provided?

(a) A tribe must provide us with an
official copy of any tribal law or leas-
ing policy that supersedes or modifies
these regulations under §§162.109 or
162.203 of this part. If the tribe has not
already done so, we will provide notice
of such a tribal law or leasing policy to
affected Indian landowners and persons
or entities undertaking activities on
agricultural land. Such notice will be
provided in the manner described in
paragraphs (b) through (c) of this sec-
tion.

(b) We will provide notice to Indian
landowners, as to the superseding or
modifying effect of any tribal leasing
policy and their right to exempt their
land from such a policy. Such notice
will be provided by:

(1) Written notice included in a no-
tice of our intent to lease the land,
issued under §162.209(b) of this subpart;
or

(2) Public notice posted at the tribal
community building or the TUnited
States Post Office, or published in the
local newspaper that serves the area in
which the Indian owners’ land is lo-
cated, at the time the tribal leasing
policy is adopted.

(c) We will provide notice to persons
or entities undertaking activities on
agricultural land, as to the general ap-
plicability of tribal laws and the super-
seding or modifying effect of particular
tribal laws and leasing policies. Such
notice will be provided by:

(1) Written notice included in adver-
tisements for lease, issued under
§162.212 of this subpart; or

(2) Public notice posted at the tribal
community building or the United
States Post Office, or published in a
local newspaper of general circulation,
at the time the tribal law is enacted or
the leasing policy adopted.
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§162.205 Can individual Indian land-
owners exempt their agricultural
land from certain tribal leasing
policies?

(a) Individual Indian landowners may
exempt their agricultural land from
the application of a tribal leasing pol-
icy of a type described in §162.203(b)
through (c¢) of this subpart, if the In-
dian owners of at least 50% of the trust
or restricted interests in the land sub-
mit a written objection to us before a
lease is granted or approved.

(b) Upon our receipt of a written ob-
jection from the Indian landowners
that satisfies the requirements of para-
graph (a) of this section, we will notify
the tribe that the owners’ land has
been exempted from a specific tribal
leasing policy. If the exempted land is
part of a unitized lease tract, such land
will be removed from the unit and
leased separately, if appropriate.

(c) The procedures described in para-
graphs (a) and (b) of this section will
also apply to withdrawing an approved
exemption.

HOw TO OBTAIN A LEASE

§162.206 Can the terms of an agricul-
tural lease be negotiated with the
Indian landowners?

An agricultural lease may be ob-
tained through negotiation. We will as-
sist prospective tenants in contacting
the Indian landowners or their rep-
resentatives for the purpose of negoti-
ating a lease, and we will assist the
landowners in those negotiations upon
request.

§162.207 When can the Indian land-
owners grant an agricultural lease?

(a) Tribes grant leases of tribally-
owned agricultural land, including any
tribally-owned undivided interest(s) in
a fractionated tract, subject to our ap-
proval. Where tribal land is subject to
a land assignment made to a tribal
member or some other individual under
tribal law or custom, the individual
and the tribe must both grant the
lease, subject to our approval.

(b) Adult Indian owners, or emanci-
pated minors, may grant agricultural
leases of their land, including undi-
vided interests in fractionated tracts,
subject to our approval.
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(c) An agricultural lease of a
fractionated tract may be granted by
the owners of a majority interest in
the tract, subject to our approval. Al-
though prior notice to non-consenting
individual Indian landowners is gen-
erally not needed prior to our approval
of such a lease, a right of first refusal
must be offered to any non-consenting
Indian landowner who is using the en-
tire lease tract at the time the lease is
entered into by the owners of a major-
ity interest. Where the owners of a ma-
jority interest grant such a lease on be-
half of all of the Indian owners of a
fractionated tract, the non-consenting
Indian landowners must receive a fair
annual rental.

(d) As part of the negotiation of a
lease, Indian landowners may advertise
their land to identify potential tenants
with whom to negotiate.

§162.208 Who can represent the In-
dian landowners in negotiating or
granting an agricultural lease?

The following individuals or entities
may represent an individual Indian
landowner:

(a) An adult with custody acting on
behalf of his or her minor children;

(b) A guardian, conservator, or other
fiduciary appointed by a court of com-
petent jurisdiction to act on behalf of
an individual Indian landowner;

(c) An adult or legal entity who has
been given a written power of attorney
that:

(1) Meets all of the formal require-
ments of any applicable tribal or state
law;

(2) Identifies the attorney-in-fact and
the land to be leased; and

(3) Describes the scope of the power
granted and any limits thereon.

§162.209 When can BIA grant an agri-
cultural lease on behalf of an In-
dian landowner?

(a) We may grant an agricultural
lease on behalf of:

(1) Individuals who are found to be
non compos mentis by a court of com-
petent jurisdiction;

(2) Orphaned minors;

(3) The undetermined heirs and devi-
sees of deceased Indian owners;

(4) Individuals who have given us a
written power of attorney to lease
their land; and
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(5) Individuals whose whereabouts
are unknown to us, after reasonable at-
tempts are made to locate such indi-
viduals; and

(6) The individual Indian landowners
of fractionated Indian land, when nec-
essary to protect the interests of the
individual Indian landowners.

(b) We may grant an agricultural
lease on behalf of all of the individual
Indian owners of a fractionated tract,
where:

(1) We have provided the Indian land-
owners with written notice of our in-
tent to grant a lease on their behalf,
but the Indian landowners are unable
to agree upon a lease during a three-
month negotiation period immediately
following such notice, or any other no-
tice period established by a tribe under
§162.203(c) of this subpart; and

(2) The land is not being used by an
Indian landowner under §162.104(b) of
this part.

§162.210 When can BIA grant a permit
covering agricultural land?

(a) We may grant a permit covering
agricultural land in the same manner
as we would grant an agricultural lease
under §162.209 of this part. We may also
grant a permit on behalf of individual
Indian landowners, without prior no-
tice, if it is impractical to provide no-
tice to the owners and no substantial
injury to the land will occur.

(b) We may grant a permit covering
agricultural land, but not an agricul-
tural lease, on government land.

(c) We will not grant a permit on
tribal agricultural land, but a tribe
may grant a permit, subject to our ap-
proval, in the same manner as it would
grant a lease under §162.207(a) of this
subpart.

§162.211 What type of valuation or
evaluation methods will be applied
in estimating the fair annual rental
of Indian land?

(a) To support the Indian landowners
in their negotiations, and to assist in
our consideration of whether an agri-
cultural lease is in the Indian land-
owners’ best interest, we must deter-
mine the fair annual rental of the land
prior to our grant or approval of the
lease, unless the land may be leased at

§162.213

less than a fair annual rental under
§162.222(b) through (c) of this subpart.

(b) A fair annual rental may be deter-
mined by competitive bidding, ap-
praisal, or any other appropriate valu-
ation method. Where an appraisal or
other valuation is needed to determine
the fair annual rental, the appraisal or
valuation must be prepared in accord-
ance with USPAP.

§162.212 When will the BIA advertise
Indian land for agricultural leases?

(a) We will generally advertise Indian
land for agricultural leasing:

(1) At the request of the Indian land-
owners; or

(2) Before we grant a lease under
§162.209(b) of this subpart.

(b) Advertisements will provide pro-
spective tenants with notice of any su-
perseding tribal laws and leasing poli-
cies that have been made applicable to
the land under §§162.109 and 162.203 of
this part, along with certain standard
terms and conditions to be included in
the lease. Advertisements will prohibit
tenant preferences, and bidders at lease
sales will not be afforded any pref-
erence, unless a preference in favor of
individual Indians is required by a su-
perseding tribal law or leasing policy.

(c) Advertisements will require
sealed bids, and they may also provide
for further competitive bidding among
the prospective tenants at the conclu-
sion of the bid opening. Competitive
bidding should be supported, at a min-
imum, by a market study or rent sur-
vey that is consistent with USPAP.

§162.213 What supporting documents
must be provided prior to BIA’s
grant or approval of an agricultural
lease?

(a) If the tenant is a corporation,
partnership or other legal entity, it
must provide organizational and finan-
cial documents, as needed to show that
the lease will be enforceable against
the tenant and the tenant will be able
to perform all of its lease obligations.

(b) Where a bond is required under
§162.234 of this subpart, the bond must
be furnished before we grant or approve
the lease.

(c) The tenant must provide environ-
mental and archaeological reports, sur-
veys, and site assessments, as needed
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to document compliance with NEPA
and other applicable federal and tribal
land use requirements.

§162.214 How and when will BIA de-
cide whether to approve an agricul-
tural lease?

(a) Before we approve a lease, we
must determine in writing that the
lease is in the best interest of the In-
dian landowners. In making that deter-
mination, we will:

(1) Review the lease and supporting
documents;

(2) Identify potential environmental
impacts and ensure compliance with
all applicable environmental laws, land
use laws, and ordinances (including
preparation of the appropriate review
documents under NEPA);

(3) Assure ourselves that adequate
consideration has been given, as appro-
priate, to:

(i) The relationship between the use
of the leased premises and the use of
neighboring lands;

(ii) The height, quality, and safety of
any structures or other facilities to be
constructed on the leased premises;

(iii) The availability of police and
fire protection, utilities, and other es-
sential community services;

(iv) The availability of judicial fo-
rums for all criminal and civil matters
arising on the leased premises; and

(v) The effect on the environment of
the proposed land use.

(4) Require any lease modifications
or mitigation measures that are needed
to satisfy any requirements of this sub-
part, or any other federal or tribal land
use requirements.

(b) Where an agricultural lease is in a
form that has previously been accepted
or approved by us, and all of the docu-
ments needed to support the findings
required by paragraph (a) of this sec-
tion have been received, we will decide
whether to approve the lease within 30
days of the date of our receipt of the
lease and supporting documents. If we
decide to approve or disapprove a lease,
we will notify the parties immediately
and advise them of their right to ap-
peal the decision under part 2 of this
chapter. Copies of agricultural leases
that have been approved will be pro-
vided to the tenant, and made available
to the Indian landowners upon request.
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§162.215 When will an agricultural
lease be effective?

Unless otherwise provided in the
lease, an agricultural lease will be ef-
fective on the date on which the lease
is approved by us. An agricultural lease
may be made effective on some past or
future date, by agreement, but such a
lease may not be approved more than
one year prior to the date on which the
lease term is to commence.

§162.216 When will a BIA decision to
approve an agricultural lease be ef-
fective?

Our decision to approve an agricul-
tural lease will be effective imme-
diately, notwithstanding any appeal
that may be filed under part 2 of this
chapter.

§162.217 Must an agricultural lease or
permit be recorded?

(a) An agricultural lease or permit
must be recorded in our Land Titles
and Records Office with jurisdiction
over the land. We will record the lease
or permit immediately following our
approval under this subpart.

(b) Agricultural leases of tribal land
that do not require our approval, under
§162.102 of this part, must be recorded
by the tribe in our Land Titles and
Records Office with jurisdiction over
the land.

LEASE REQUIREMENTS

§162.218 Is there a standard agricul-
tural lease form?

Based on the need for flexibility in
advertising, negotiating and drafting of
appropriate lease terms and conditions,
there is no standard agricultural lease
form that must be used. We will assist
the Indian landowners in drafting lease
provisions that conform to the require-
ments of this part.

§162.219 Are there any provisions that
must be included in an agricultural
lease?

In addition to the other requirements
of this part, all agricultural leases
must provide that:

(a) The obligations of the tenant and
its sureties to the Indian landowners
will also be enforceable by the United
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States, so long as the land remains in
trust or restricted status;

(b) Nothing contained in this lease
shall operate to delay or prevent a ter-
mination of federal trust responsibil-
ities with respect to the land by the
issuance of a fee patent or otherwise
during the term of the lease; however,
such termination shall not serve to ab-
rogate the lease. The owners of the
land and the lessee and his surety or
sureties shall be notified of any such
change in the status of the land;

(¢c) There must not be any unlawful
conduct, creation of a nuisance, illegal
activity, or negligent use or waste of
the leased premises; and

(d) The tenant must comply with all
applicable laws, ordinances, rules, reg-
ulations, and other legal requirements,
including tribal laws and leasing poli-
cies.

§162.220 Are there any formal require-
ments that must be satisfied in the
execution of an agricultural lease?

(a) An agricultural lease must iden-
tify the Indian landowners and their
respective interests in the leased prem-
ises, and the lease must be granted by
or on behalf of each of the Indian land-
owners. One who executes a lease in a
representative capacity under §162.208
of this subpart must identify the owner
being represented and the authority
under which such action is being
taken.

(b) An agricultural lease must be exe-
cuted by individuals having the nec-
essary capacity and authority to bind
the tenant under applicable law.

(c) An agricultural lease must in-
clude a citation of the provisions in
this subpart that authorize our ap-
proval, along with a citation of the for-
mal documents by which such author-
ity has been delegated to the official
taking such action.

§162.221 How should the land be de-
scribed in an agricultural lease?

An agricultural lease should describe
the leased premises by reference to a
public or private survey, if possible. If
the land cannot be so described, the
lease must include a legal description
or other description that is sufficient
to identify the leased premises, subject
to our approval. Where there are undi-
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vided interests owned in fee status, the
aggregate portion of trust and re-
stricted interests should be identified
in the description of the leased prem-
ises.

§162.222 How much rent must be paid
under an agricultural lease?

(a) An agricultural lease must pro-
vide for the payment of a fair annual
rental at the beginning of the lease
term, unless a lesser amount is per-
mitted under paragraphs (b) through
(d) of this section. The tenant’s rent
payments may be:

(1) In fixed amounts; or

(2) Based on a share of the agricul-
tural products generated by the lease,
or a percentage of the income to be de-
rived from the sale of such agricultural
products.

(b) We will approve an agricultural
lease of tribal land at a nominal rent,
or at less than a fair annual rental, if
such a rent is negotiated or established
by the tribe.

(c) We will approve an agricultural
lease of individually-owned land at a
nominal rent or at less than a fair an-
nual rental, if:

(1) The tenant is a member of the In-
dian landowner’s immediate family, or
a co-owner in the lease tract; or

(2) The tenant is a cooperative or
other legal entity in which the Indian
landowners directly participate in the
revenues or profits generated by the
lease.

(d) We will grant or approve a lease
at less than a fair annual rental, as
previously determined by an appraisal
or some other appropriate valuation
method, if the land is subsequently ad-
vertised and the tenant is the highest
responsible bidder.

§162.223 Must the rent be adjusted
under an agricultural lease?

(a) Except as provided in paragraph
(c) of this section, an agricultural lease
must provide for one or more rental ad-
justments if the lease term runs more
than five years, unless the lease pro-
vides for the payment of:

(1) Less than a fair annual rental, as
permitted under §162.222(b) through (c)
of this part; or
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(2) A rental based primarily on a
share of the agricultural products gen-
erated by the lease, or a percentage of
the income derived from the sale of ag-
ricultural products.

(b) If rental adjustments are re-
quired, the lease must specify:

(1) How adjustments are made;

(2) Who makes the adjustments;

(3) When the adjustments are effec-
tive; and

(4) How disputes about the adjust-
ments are resolved.

(c) An agricultural lease of tribal
land may run for a term of more than
five years, without providing for a
rental adjustment, if the tribe estab-
lishes such a policy under §162.203(b)(4)
and negotiates such a lease.

§162.224 When are rent payments due
under an agricultural lease?

An agricultural lease must specify
the dates on which all rent payments
are due. Unless otherwise provided in
the lease, rent payments may not be
made or accepted more than one year
in advance of the due date. Rent pay-
ments are due at the time specified in
the lease, regardless of whether the
tenant receives an advance billing or
other notice that a payment is due.

§162.225 Will untimely rent payments
made under an agricultural lease
be subject to interest charges or
late payment penalties?

An agricultural lease must specify
the rate at which interest will accrue
on any rent payment not made by the
due date or any other date specified in
the lease. A lease may also identify ad-
ditional late payment penalties that
will apply if a rent payment is not
made by a specified date. Unless other-
wise provided in the lease, such inter-
est charges and late payment penalties
will apply in the absence of any spe-
cific notice to the tenant from us or
the Indian landowners, and the failure
to pay such amounts will be treated as
a lease violation under §162.251 of this
subpart.

§162.226 To whom can rent payments
be made wunder an agricultural
lease?

(a) An agricultural lease must specify

whether rent payments will be made
directly to the Indian landowners or to
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us on behalf of the Indian landowners.
If the lease provides for payment to be
made directly to the Indian land-
owners, the lease must also require
that the tenant retain specific docu-
mentation evidencing proof of pay-
ment, such as canceled checks, cash re-
ceipt vouchers, or copies of money or-
ders or cashier’s checks, consistent
with the provisions of §§162.112 and
162.113 of this part.

(b) Rent payments made directly to
the Indian landowners must be made to
the parties specified in the lease, un-
less the tenant receives notice of a
change of ownership. Unless otherwise
provided in the lease, rent payments
may not be made payable directly to
anyone other than the Indian land-
owners.

(c) A lease that provides for rent pay-
ments to be made directly to the In-
dian landowners must also provide for
such payments to be suspended and the
rent thereafter paid to us, rather than
directly to the Indian landowners, if:

(1) An Indian landowner dies;

(2) An Indian landowner requests
that payment be made to us;

(3) An Indian landowner is found by
us to be in need of assistance in man-
aging his/her financial affairs; or

(4) We determine, in our discretion
and after consultation with the Indian
landowner(s), that direct payment
should be discontinued.

§162.227 What form of rent payment
can be accepted under an agricul-
tural lease?

(a) When rent payments are made di-
rectly to the Indian landowners, the
form of payment must be acceptable to
the Indian landowners.

(b) Payments made to us may be de-
livered in person or by mail. We will
not accept cash, foreign currency, or
third-party checks. We will accept:

(1) Personal or business checks drawn
on the account of the tenant;

(2) Money orders;

(3) Cashier’s checks;

(4) Certified checks; or

(5) Electronic funds transfer pay-
ments.
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§162.228 What other types of pay-
ments are required under an agri-
cultural lease?

(a) The tenant may be required to
pay additional fees, taxes, and/or as-
sessments associated with the use of
the land, as determined by the tribe
having jurisdiction over the land. The
tenant must pay these amounts to the
appropriate tribal official.

(b) Except as otherwise provided in
part 171 of this chapter, if the leased
premises are within an Indian irriga-
tion project or drainage district, the
tenant must pay all operation and
maintenance charges that accrue dur-
ing the lease term. The tenant must
pay these amounts to the appropriate
official in charge of the irrigation
project or drainage district. Failure to
make such payments will constitute a
violation of the lease under §162.251.

§162.229 How long can the term of an
agricultural lease run?

(a) An agricultural lease must pro-
vide for a definite lease term, speci-
fying the commencement date. The
commencement date of the lease may
not be more than one year after the
date on which the lease is approved.

(b) The lease term must be reason-
able, given the purpose of the lease and
the level of investment required. Un-
less otherwise provided by statute, the
maximum term may not exceed ten
years, unless a substantial investment
in the improvement of the land is re-
quired. If such a substantial invest-
ment is required, the maximum term
may be up to 25 years.

(c) Where all of the trust or re-
stricted interests in a tract are owned
by a deceased Indian whose heirs and
devisees have not yet been determined,
the maximum term may not exceed
two years.

(d) An agricultural lease may not
provide the tenant with an option to
renew, and such a lease may not be re-
newed or extended by holdover.

§162.230 Can an agricultural lease be
amended, assigned, sublet, or mort-
gaged?

(a) An agricultural lease may author-
ize amendments, assignments, sub-
leases, or mortgages of the leasehold
interest, but only with the written con-

§162.231

sent of the parties to the lease in the
same manner the original lease was ap-
proved, and our approval. An attempt
by the tenant to mortgage the lease-
hold interest or authorize possession
by another party, without the nec-
essary consent and approval, will be
treated as a lease violation under
§162.251 of this subpart.

(b) An agricultural lease may author-
ize us, one or more of the Indian land-
owners, or a designated representative
of the Indian landowners, to consent to
an amendment, assignment, sublease,
mortgage, or other type of agreement,
on the Ilandowners’ behalf. A des-
ignated landowner or representative
may not negotiate or consent to an
amendment, assignment, or sublease
that would:

(1) Reduce the rentals payable to the
other Indian landowners; or

(2) Terminate or modify the term of
the lease.

(c) Where the Indian landowners have
not designated a representative for the
purpose of consenting to an amend-
ment, assignment, sublease, mortgage,
or other type of agreement, such con-
sent may be granted by or on behalf of
the landowners in the same manner as
a new lease, under §§162.207 through
162.209 of this subpart.

§162.231 How can the land be used
under an agricultural lease?

(a) An agricultural lease must de-
scribe the authorized uses of the leased
premises. Any use of the leased prem-
ises for an unauthorized purpose, or a
failure by the tenant to maintain con-
tinuous operations throughout the
lease term, will be treated as a lease
violation under §162.251 of this subpart.

(b) An agricultural lease must re-
quire that farming and grazing oper-
ations be conducted in accordance with
recognized principles of sustained yield
management, integrated resource man-
agement planning, sound conservation
practices, and other community goals
as expressed in applicable tribal laws,
leasing policies, or agricultural re-
source management plans. Appropriate
stipulations or conservation plans
must be developed and incorporated in
all agricultural leases.
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§162.232 Can improvements be made
under an agricultural lease?

An agricultural lease must generally
describe the type and location of any
improvements to be constructed by the
lessee. Unless otherwise provided in the
lease, any specific plans for the con-
struction of those improvements will
not require the consent of the Indian
owners or our approval.

§162.233 Who will own the improve-
ments made under an agricultural
lease?

(a) An agricultural lease may specify
who will own any improvements con-
structed by the tenant, during the
lease term. The lease must indicate
whether any improvements con-
structed by the tenant will remain on
the leased premises upon the expira-
tion or termination of the lease, pro-
viding for the improvements to either:

(1) Remain on the leased premises, in
a condition satisfactory to the Indian
landowners and us; or

(2) Be removed within a time period
specified in the lease, at the tenant’s
expense, with the leased premises to be
restored as close as possible to their
condition prior to construction of such
improvements.

(b) If the lease allows the tenant to
remove the improvements, it must also
provide the Indian landowners with an
option to waive the removal require-
ment and take possession of the im-
provements if they are not removed
within the specified time period. If the
Indian landowners choose not to exer-
cise this option, we will take appro-
priate enforcement action to ensure re-
moval at the tenant’s expense.

§162.234 Must a tenant provide a bond
under an agricultural lease?

Unless otherwise provided by a tribe
under §162.203 of this subpart, or
waived by us at the request of the own-
ers of a majority interest in an agricul-
tural lease tract, the tenant must pro-
vide a bond to secure:

(a) The payment of one year’s rental;

(b) The construction of any required
improvements;

(c) The performance of any addi-
tional lease obligations, including the
payment of operation and maintenance
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charges under §162.228(b) of this sub-
part; and

(d) The restoration and reclamation
of the leased premises, to their condi-
tion at the commencement of the lease
term or some other specified condition.

§162.235 What form of bond can be ac-
cepted under an agricultural lease?

(a) Except as provided in paragraph
(b) of this section, a bond must be de-
posited with us and made payable only
to us, and such a bond may not be
modified or withdrawn without our ap-
proval. We will only accept a bond in
one of the following forms:

(1) Cash;

(2) Negotiable Treasury securities
that:

(i) Have a market value at least
equal to the bond amount; and

(ii) Are accompanied by a statement
granting full authority to us to sell
such securities in case of a violation of
the terms of the lease.

(3) Certificates of deposit that indi-
cate on their face that our approval is
required prior to redemption by any
party;

(4) Irrevocable letters of credit issued
by federally-insured financial institu-
tions authorized to do business in the
United States. A letter of credit must:

(i) Contain a clause that grants us
the authority to demand immediate
payment if the tenant violates the
lease or fails to replace the letter of
credit at least 30 days prior to its expi-
ration date;

(i1) Be payable to us;

(iii) Be irrevocable during its term
and have an initial expiration date of
not less than one year following the
date of issuance; and

(iv) Be automatically renewable for a
period of not less than one year, unless
the issuing financial institution pro-
vides us with written notice that it
will not be renewed, at least 90 cal-
endar days before the letter of credit’s
expiration date.

(6) A surety bond issued by a com-
pany approved by the U.S. Department
of the Treasury; or

(6) Any other form of highly liquid,
non-volatile security that is easily con-
vertible to cash and for which our ap-
proval is required prior to redemption
by any party.
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(b) A tribe may accept and hold any
form of bond described in paragraph (a)
of this section, to secure performance
under an agricultural lease of tribal
land.

§162.236 How will a cash bond be ad-
ministered?

(a) If a cash bond is submitted, we
will retain the funds in an account es-
tablished in the name of the tenant.

(b) We will not pay interest on a cash
performance bond.

(c) If the bond is not forfeited under
§162.252(a) of this subpart, we will re-
fund the bond to the tenant upon the
expiration or termination of the lease.

§162.237 What insurance is required
under an agricultural lease?

When necessary to protect the inter-
ests of the Indian landowners, an agri-
cultural lease must require that a ten-
ant provide insurance. Such insurance
may include property, crop, liability
and/or casualty insurance. If insurance
is required, it must identify both the
Indian landowners and the TUnited
States as insured parties, and be suffi-
cient to protect all insurable improve-
ments on the leased premises.

§162.238 What indemnities are re-
quired under an agricultural lease?

(a) An agricultural lease must re-
quire that the tenant indemnify and
hold the United States and the Indian
landowners harmless from any loss, li-
ability, or damages resulting from the
tenant’s use or occupation of the leased
premises, unless:

(1) The tenant would be prohibited by
law from making such an agreement;
or (2) The interests of the Indian land-
owners are adequately protected by in-
surance.

(b) Unless the tenant would be pro-
hibited by law from making such an
agreement, an agricultural lease must
specifically require that the tenant in-
demnify the United States and the In-
dian landowners against all liabilities
or costs relating to the use, handling,
treatment, removal, storage, transpor-
tation, or disposal of hazardous mate-
rials, or the release or discharge of any
hazardous materials from the leased
premises that occurs during the lease
term, regardless of fault.

§162.240

§162.239 How will payment rights and
obligations relating to agricultural
land be allocated between the In-
dian landowners and the tenant?

(a) Unless otherwise provided in an
agricultural lease, the Indian land-
owners will be entitled to receive any
settlement funds or other payments
arising from certain actions that di-
minish the value of the land or the im-
provements thereon. Such payments
may include (but are not limited to) :

(1) Insurance proceeds;

(2) Trespass damages; and

(3) Condemnation awards.

(b) An agricultural lease may provide
for the tenant to assume certain cost-
share or other payment obligations
that have attached to the land through
past farming and grazing operations, so
long as those obligations are specified
in the lease and considered in any de-
termination of fair annual rental made
under this subpart.

§162.240 Can an agricultural lease
provide for negotiated remedies in
the event of a violation?

(a) A lease of tribal agricultural land
may provide the tribe with certain ne-
gotiated remedies in the event of a
lease violation, including the power to
terminate the lease. An agricultural
lease of individually-owned land may
provide the individual Indian land-
owners with similar remedies, so long
as the lease also specifies the manner
in which those remedies may be exer-
cised by or on behalf of the landowners.

(b) The negotiated remedies de-
scribed in paragraph (a) of this section
will apply in addition to the cancella-
tion remedy available to us under
§162.252(c) of this subpart. If the lease
specifically authorizes us to exercise
any negotiated remedies on behalf of
the Indian landowners, the exercise of
such remedies may substitute for can-
cellation.

(c) An agricultural lease may provide
for lease disputes to be resolved in trib-
al court or any other court of com-
petent jurisdiction, or through arbitra-
tion or some other alternative dispute
resolution method. We may not be
bound by decisions made in such fo-
rums, but we will defer to ongoing pro-
ceedings, as appropriate, in deciding
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whether to exercise any of the rem-
edies available to us under §162.252 of
this subpart.

LEASE ADMINISTRATION

§162.241 Will administrative fees be
charged for actions relating to agri-
cultural leases?

(a) We will charge an administrative
fee each time we approve an agricul-
tural lease, amendment, assignment,
sublease, mortgage, or related docu-
ment. These fees will be paid by the
tenant, assignee, or subtenant, to cover
our costs in preparing or processing the
documents and administering the
lease.

(b) Except as provided in paragraph
(c) of this section, we will charge ad-
ministrative fees based on the rent
payable under the lease. The fee will be
3% of the annual rent payable, includ-
ing any percentage-based rent that can
be reasonably estimated.

(¢) The minimum administrative fee
is $10.00 and the maximum administra-
tive fee is $500.00, and any administra-
tive fees that have been paid will be
non-refundable. However, we may
waive all or part of these administra-
tive fees, in our discretion.

(d) If all or part of the expenses of
the work are paid from tribal funds,
the tribe may establish an additional
or alternate schedule of fees.

§162.242 How will BIA decide whether
to approve an amendment to an ag-
ricultural lease?

We will approve an agricultural lease
amendment if:

(a) The required consents have been
obtained from the parties to the lease
under §162.230 and any sureties; and

(b) We find the amendment to be in
the best interest of the Indian land-
owners, under the standards set forth
in §162.213 of this subpart.

§162.243 How will BIA decide whether
to approve an assignment or sub-
lease under an agricultural lease?

(a) We will approve an assignment or
sublease under an agricultural lease if:

(1) The required consents have been
obtained from the parties to the lease
under §162.230 and the tenant’s sure-
ties;
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(2) The tenant is not in violation of
the lease;

(3) The assignee agrees to be bound
by, or the subtenant agrees to be sub-
ordinated to, the terms of the lease;
and

(4) We find no compelling reason to
withhold our approval in order to pro-
tect the best interests of the Indian
owners.

(b) In making the finding required by
paragraph (a)(4) of this section, we will
consider whether:

(1) The Indian landowners should re-
ceive any income derived by the tenant
from the assignment or sublease, under
the terms of the lease;

(2) The proposed use by the assignee
or subtenant will require an amend-
ment of the lease;

(3) The value of any part of the leased
premises not covered by the assign-
ment or sublease would be adversely af-
fected; and

(4) The assignee or subtenant has
bonded its performance and provided
supporting documents that dem-
onstrate that the lease or sublease will
be enforceable against the assignee or
subtenant, and that the assignee or
subtenant will be able to perform its
obligations under the lease or sublease.

§162.244 How will BIA decide whether
to approve a leasehold mortgage
under an agricultural lease?

(a) We will approve a leasehold mort-
gage under an agricultural lease if:

(1) The required consents have been
obtained from the parties to the lease
under §162.230 and the tenant’s sure-
ties;

(2) The mortgage covers only the ten-
ant’s interest in the leased premises,
and no unrelated collateral;

(3) The loan being secured by the
mortgage will be used only in connec-
tion with the development or use of the
leased premises, and the mortgage does
not secure any unrelated debts owed by
the tenant to the mortgagee; and

(4) We find no compelling reason to
withhold our approval in order to pro-
tect the best interests of the Indian
landowners.

(b) In making the finding required by
paragraph (a)(4) of this section, we will
consider whether:
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(1) The tenant’s ability to comply
with the lease would be adversely af-
fected by any new loan obligations;

(2) Any lease provisions would be
modified by the mortgage;

(3) The remedies available to us or to
the Indian landowners would be limited
(beyond any additional notice and cure
rights to be afforded to the mortgagee),
in the event of a lease violation; and

(4) Any rights of the Indian land-
owners would be subordinated or ad-
versely affected in the event of a loan
default by the tenant.

§162.245 When will a BIA decision to
approve an amendment, assign-
ment, sublease, or mortgage under
an agricultural lease be effective?

Our decision to approve an amend-
ment, assignment, sublease, or mort-
gage under an agricultural lease will be
effective immediately, notwith-
standing any appeal that may be filed
under part 2 of this chapter. Copies of
approved documents will be provided to
the party requesting approval, and
made available to the Indian land-
owners upon request.

§162.246 Must an amendment, assign-
ment, sublease, or mortgage ap-
proved under an agricultural lease
be recorded?

An amendment, assignment, sub-
lease, or mortgage approved under an
agricultural lease must be recorded in
our Land Titles and Records Office
that has jurisdiction over the leased
premises. We will record the document
immediately following our approval
under this subpart.

LEASE ENFORCEMENT

§162.247 Will BIA notify a tenant
when a rent payment is due under
an agricultural lease?

We may issue bills or invoices to a
tenant in advance of the dates on
which rent payments are due under an
agricultural lease, but the tenant’s ob-
ligation to make such payments in a
timely manner will not be excused if
such bills or invoices are not delivered
or received.

§162.248

§162.248 What will BIA do if rent pay-
ments are not made in the time and
manner required by an agricultural
lease?

(a) A tenant’s failure to pay rent in
the time and manner required by an
agricultural lease will be a violation of
the lease, and a notice of violation will
be issued under §162.251 of this subpart.
If the lease requires that rent pay-
ments be made to us, we will send the
tenant and its sureties a notice of vio-
lation within five business days of the
date on which the rent payment was
due. If the lease provides for payment
directly to the Indian landowners, we
will send the tenant and its sureties a
notice of violation within five business
days of the date on which we receive
actual notice of non-payment from the
landowners.

(b) If a tenant fails to provide ade-
quate proof of payment or cure the vio-
lation within the requisite time period
described in §162.251(b) of this subpart,
and the amount due is not in dispute,
we may immediately take action to re-
cover the amount of the unpaid rent
and any associated interest charges or
late payment penalties. We may also
cancel the lease under §162.252 of this
subpart, or invoke any other remedies
available under the lease or applicable
law, including collection on any avail-
able bond or referral of the debt to the
Department of the Treasury for collec-
tion. An action to recover any unpaid
amounts will not be conditioned on the
prior cancellation of the lease or any
further notice to the tenant, nor will
such an action be precluded by a prior
cancellation.

(c) Partial payments may be accept-
ed by the Indian landowners or us, but
acceptance will not operate as a waiver
with respect to any amounts remaining
unpaid or any other existing lease vio-
lations. Unless otherwise provided in
the lease, overpayments may be cred-
ited as an advance against future rent
payments, or refunded.

(d) If a personal or business check is
dishonored, and a rent payment is
therefore not made by the due date, the
failure to make the payment in a time-
ly manner will be a violation of the
lease, and a notice of violation will be
issued under §162.251 of this subpart.

539



§162.249

Any payment made to cure such a vio-
lation, and any future payments by the
same tenant, must be made by one of
the alternative payment methods list-
ed in §162.227(b) of this subpart.

§162.249 Will any special fees be as-
sessed on delinquent rent payments
due under an agricultural lease?

The following special fees will be as-
sessed if rent is not paid in the time
and manner required, in addition to
any interest or late payment penalties
that must be paid to the Indian land-
owners under an agricultural lease.
The following special fees will be as-
sessed to cover administrative costs in-
curred by the United States in the col-
lection of the debt:

* % %

The tenant will pay For

(a) $50.00 ......ccc..... Administrative  fee for dishonored
checks.
(b) $15.00 ....covevnne Administrative fee for BIA processing

of each notice or demand letter.

(c) 18% of balance | Administrative fee charged by Treasury
due. following referral for collection of de-

linquent debt.

§162.250 How will BIA determine
whether the activities of a tenant
under an agricultural lease are in
compliance with the terms of the
lease?

(a) Unless an agricultural lease pro-
vides otherwise, we may enter the
leased premises at any reasonable
time, without prior notice, to protect
the interests of the Indian landowners
and ensure that the tenant is in com-
pliance with the operating require-
ments of the lease.

(b) If an Indian landowner notifies us
that a specific lease violation has oc-
curred, we will initiate an appropriate
investigation within five business days
of that notification.

§162.251 What will BIA do in the event
of a violation under an agricultural
lease?

(a) If we determine that an agricul-
tural lease has been violated, we will
send the tenant and its sureties a no-
tice of violation within five business
days of that determination. The notice
of violation must be provided by cer-
tified mail, return receipt requested.
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(b) Within ten business days of the
receipt of a notice of violation, the ten-
ant must:

(1) Cure the violation and notify us in
writing that the violation has been
cured;

(2) Dispute our determination that a
violation has occurred and/or explain
why we should not cancel the lease; or

(3) Request additional time to cure
the violation.

§162.252 What will BIA do if a viola-
tion of an agricultural lease is not
cured within the requisite time pe-
riod?

(a) If the tenant does not cure a vio-
lation of an agricultural lease within
the requisite time period, we will con-
sult with the Indian landowners, as ap-
propriate, and determine whether:

(1) The lease should be canceled by us
under paragraph (c) of this section and
§§162.263 through 162.254 of this sub-
part;

(2) We should invoke any other rem-
edies available to us under the lease,
including collecting on any available
bond;

(3) The Indian landowners wish to in-
voke any remedies available to them
under the lease; or

(4) The tenant should be granted ad-
ditional time in which to cure the vio-
lation.

(b) If we decide to grant a tenant ad-
ditional time in which to cure a viola-
tion, the tenant must proceed dili-
gently to complete the necessary cor-
rective actions within a reasonable or
specified time period from the date on
which the extension is granted.

(c) If we decide to cancel the lease,
we will send the tenant and its sureties
a cancellation letter within five busi-
ness days of that decision. The can-
cellation letter must be sent to the
tenant by certified mail, return receipt
requested. We will also provide actual
or constructive notice of a cancellation
decision to the Indian landowners, as
appropriate. The cancellation letter
will:

(1) Explain the grounds for cancella-
tion;

(2) Notify the tenant of the amount
of any unpaid rent, interest charges, or
late payment penalties due under the
lease;
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(3) Notify the tenant of its right to
appeal under part 2 of this chapter, as
modified by §162.253 of this subpart, in-
cluding the amount of any appeal bond
that must be posted with an appeal of
the cancellation decision; and

(4) Order the tenant to vacate the
property within 30 days of the date of
receipt of the cancellation letter, if an
appeal is not filed by that time.

§162.253 Will BIA’s regulations con-
cerning appeal bonds apply to can-
cellation decisions involving agri-
cultural leases?

(a) The appeal bond provisions in §2.5
of part 2 of this chapter will not apply
to appeals from lease cancellation deci-
sions made under §162.252 of this sub-
part. Instead, when we decide to cancel
an agricultural lease, we may require
that the tenant post an appeal bond
with an appeal of the cancellation deci-
sion. The requirement to post an ap-
peal bond will apply in addition to all
of the other requirements in part 2 of
this chapter.

(b) An appeal bond should be set in
an amount necessary to protect the In-
dian landowners against financial
losses that will likely result from the
delay caused by an appeal. Appeal bond
requirements will not be separately ap-
pealable, but may be contested during
the appeal of the lease cancellation de-
cision.

§162.254 When will a cancellation of
an agricultural lease be effective?

A cancellation decision involving an
agricultural lease will not be effective
until 30 days after the tenant receives
a cancellation letter from us. The can-
cellation decision will remain ineffec-
tive if the tenant files an appeal under
§162.253 of this subpart and part 2 of
this chapter, unless the decision is
made immediately effective under part
2. While a cancellation decision is inef-
fective, the tenant must continue to
pay rent and comply with the other
terms of the lease. If an appeal is not
filed in accordance with §162.253 of this
subpart and part 2 of this chapter, the
cancellation decision will be effective
on the 3l1st day after the tenant re-
ceives the cancellation letter from us.

§162.301

§162.255 Can BIA take emergency ac-
tion if the leased premises are
threatened with immediate and sig-
nificant harm?

If a tenant or any other party causes
or threatens to cause immediate and
significant harm to the leased premises
during the term of an agricultural
lease, we will take appropriate emer-
gency action. Emergency action may
include trespass proceedings under part
166, subpart I, of this chapter, or judi-
cial action seeking immediate ces-
sation of the activity resulting in or
threatening the harm. Reasonable ef-
forts will be made to notify the Indian
landowners, either before or after the
emergency action is taken.

§162.256 What will BIA do if a tenant
holds over after the expiration or
cancellation of an agricultural
lease?

If a tenant remains in possession
after the expiration or cancellation of
an agricultural lease, we will treat the
unauthorized use as a trespass. Unless
we have reason to believe that the ten-
ant is engaged in negotiations with the
Indian landowners to obtain a new
lease, we will take action to recover
possession on behalf of the Indian land-
owners, and pursue any additional rem-
edies available under applicable law,
including the assessment of civil pen-
alties and costs under part 166, subpart
I, of this chapter.

Subpart C—Residential Leases

SOURCE: 77 FR 72474, Dec. 5, 2012, unless
otherwise noted.

RESIDENTIAL LEASING GENERAL
PROVISIONS

§162.301 What types of leases does this
subpart cover?

(a) This subpart covers both ground
leases (undeveloped land) and leases of
developed land (together with the per-
manent improvements thereon) on In-
dian land, for housing purposes. Leases
covered by this subpart would author-
ize the construction or use of:

(1) A single-family residence; and
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(2) Housing for public purposes,
which may include office space nec-
essary to administer programs for
housing for public purposes.

(b) Leases for other residential devel-
opment (for example, single-family res-
idential developments and multi-fam-
ily developments that are not housing
for public purposes) are covered under
subpart D of this part.

§162.302 Is there a model residential
lease form?

(a) We will make available one or
more model lease forms that satisfy
the formal requirements of this part,
including, as appropriate, the model
tribal lease form jointly developed by
BIA, the Department of Housing and
Urban Development, the Department of
Veterans’ Affairs, and the Department
of Agriculture. Use of a model lease
form is not mandatory, provided all re-
quirements of this part are met.

(b) If a model lease form prepared by
us is not used by the parties to a resi-
dential lease, we will assist the Indian
landowners, upon their request, in
drafting lease provisions or in using
tribal lease forms that conform to the
requirements of this part.

§162.303 Who needs a lease for hous-
ing for public purposes?

A TDHE or tribal housing authority
must obtain an approved residential
lease under this subpart from the In-
dian landowners if, under the terms of
its charter, it is a legal entity inde-
pendent from the tribe, regardless of
whether it is owned and operated by
the tribe. A TDHE or tribal housing au-
thority does not need an approved resi-
dential lease under this subpart if the
tribe has authorized the TDHE’s or
tribal housing authority’s possession
through a tribal land assignment.

LEASE REQUIREMENTS

§162.311 How long may the term of a
residential lease run?

(a) A residential lease must provide
for a definite lease term, state if there
is an option to renew, and if so, provide
for a definite term for the renewal pe-
riod.

(1) The maximum term of a lease ap-
proved under 25 U.S.C. 4211 may not ex-
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ceed b0 years or may be month-to-
month. The lease may provide for an
initial term of less than 50 years with
a provision for one or more renewals,
so long as the maximum term, includ-
ing all renewals, does not exceed 50
years.

(2) The maximum term of a lease ap-
proved under 25 U.S.C. 415(a) may not
exceed 50 years (consisting of an initial
term not to exceed 25 years and one re-
newal not to exceed 25 years), unless a
Federal statute provides for a longer
maximum term (e.g., 256 U.S.C. 415(a)
allows for a maximum term of 99 years
for certain tribes), a different initial
term, renewal term, or number of re-
newals.

(b) For tribal land, we will defer to
the tribe’s determination that the
lease term, including any renewal, is
reasonable. For individually owned In-
dian land, we will review the lease
term, including any renewal, to ensure
it is reasonable, given the:

(1) Purpose of the lease;

(2) Type of financing; and

(3) Level of investment.

(c) Unless the lease provides other-
wise, a residential lease may not be ex-
tended by holdover.

§162.312 What must the lease include
if it contains an option to renew?

(a) If the lease provides for an option
to renew, the lease must specify:

(1) The time and manner in which the
option must be exercised or is auto-
matically effective;

(2) That confirmation of the renewal
will be submitted to us, unless the
lease provides for automatic renewal;

(3) Whether Indian landowner con-
sent to the renewal is required;

(4) That the lessee must provide no-
tice of the renewal to the Indian land-
owners and any mortgagees;

(5) The additional consideration, if
any, that will be due upon the exercise
of the option to renew or the start of
the renewal term; and

(6) Any other conditions for renewal
(e.g., that the lessee not be in violation
of the lease at the time of renewal).

(b) We will record any renewal of a
lease in the LTRO.

542



Bureau of Indian Affairs, Interior

§162.313 Are there mandatory provi-
sions that a residential lease must
contain?

(a) All residential leases must iden-
tify:

(1) The tract or parcel of land being
leased;

(2) The purpose of the lease and au-
thorized uses of the leased premises;

(3) The parties to the lease;

(4) The term of the lease;

(6) The ownership of permanent im-
provements and the responsibility for
constructing, operating, maintaining,
and managing permanent improve-
ments under §162.315; and

(6) Payment requirements and late
payment charges, including interest.

(b) Where a representative executes a
lease on behalf of an Indian landowner
or lessee, the lease must identify the
landowner or lessee being represented
and the authority under which the ac-
tion is taken.

(c) All residential leases must in-
clude the following provisions:

(1) The obligations of the lessee to
the Indian landowners are also enforce-
able by the United States, so long as
the land remains in trust or restricted
status;

(2) There must not be any unlawful
conduct, creation of a nuisance, illegal
activity, or negligent use or waste of
the leased premises;

(3) The lessee must comply with all
applicable laws, ordinances, rules, reg-
ulations, and other legal requirements
under §162.014;

(4) If historic properties, archeo-
logical resources, human remains, or
other cultural items not previously re-
ported are encountered during the
course of any activity associated with
this lease, all activity in the imme-
diate vicinity of the properties, re-
sources, remains, or items will cease
and the lessee will contact BIA and the
tribe with jurisdiction to determine
how to proceed and appropriate disposi-
tion;

(5) BIA has the right, at any reason-
able time during the term of the lease
and upon reasonable notice in accord-
ance with §162.364, to enter the leased
premises for inspection and to ensure
compliance; and

(6) BIA may, at its discretion, treat
as a lease violation any failure by the

§162.315

lessee to cooperate with a BIA request
to make appropriate records, reports,
or information available for BIA in-
spection and duplication.

(d) Unless the lessee would be prohib-
ited by law from doing so, the lease
must also contain the following provi-
sions:

(1) The lessee holds the United States
and the Indian landowners harmless
from any loss, liability, or damages re-
sulting from the lessee’s use or occupa-
tion of the leased premises; and

(2) The lessee indemnifies the United
States and the Indian landowners
against all liabilities or costs relating
to use, handling, treatment, removal,
storage, transportation, or disposal of
hazardous materials, or release or dis-
charge of any hazardous material from
the leased premises that occurs during
the lease term, regardless of fault, with
the exception that the lessee is not re-
quired to indemnify the Indian land-
owners for liability or cost arising
from the Indian landowners’ negligence
or willful misconduct.

(e) We may treat any provision of a
lease document that violates Federal
law as a violation of the lease.

§162.314 May permanent improve-
ments be made under a residential
lease?

(a) The lessee may construct perma-
nent improvements under a residential
lease if the residential lease authorizes
the construction and generally de-
scribes the type and location of the
permanent improvements to be con-
structed during the lease term.

(b) The lessee must provide reason-
able notice to the Indian landowners of
the construction of any permanent im-
provements not generally described in
the lease.

§162.315 How must a residential lease
address ownership of permanent
improvements?

(a) A residential lease must specify
who will own any permanent improve-
ments the lessee constructs during the
lease term. In addition, the lease must
indicate whether each specific perma-
nent improvement the lessee con-
structs will:
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(1) Remain on the leased premises
upon expiration, termination, or can-
cellation of the lease, in a condition
satisfactory to the Indian landowners
and become the property of the Indian
landowners;

(2) Be removed within a time period
specified in the lease, at the lessee’s
expense, with the leased premises to be
restored as closely as possible to their
condition before construction of the
permanent improvements; or

(3) Be disposed of by other specified
means.

(b) A lease that requires the lessee to
remove the permanent improvements
must also provide the Indian land-
owners with an option to take posses-
sion of and title to the permanent im-
provements if the improvements are
not removed within the specified time
period.

§162.316 How will BIA enforce re-
moval requirements in a residential
lease?

We may take appropriate enforce-
ment action to ensure removal of the
permanent improvements and restora-
tion of the premises at the lessee’s ex-
pense:

(a) In consultation with the tribe for
tribal land or, where feasible, with In-
dian landowners for individually owned
Indian land; and

(b) Before or after expiration, termi-
nation, or cancellation of the lease.

§162.317 How must a residential lease
describe the land?

(a) A residential lease must describe
the leased premises by reference to a
public or private survey, if possible. If
the land cannot be so described, the
lease must include one or more of the
following:

(1) A legal description;

(2) A survey-grade global positioning
system description; or

(3) Another description prepared by a
registered land surveyor that is suffi-
cient to identify the leased premises.

(b) If the tract is fractionated, we
will identify the undivided trust or re-
stricted interests in the leased prem-
ises.
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RENTAL REQUIREMENTS

§162.320 How much rent must be paid
under a residential lease of tribal
land?

(a) A residential lease of tribal land
may allow for any payment amount ne-
gotiated by the tribe, and we will defer
to the tribe and not require a valu-
ation, if:

(1) The lease is for housing for public
purposes; or

(2) The tribe submits a signed certifi-
cation or tribal authorization stating
that it has determined the negotiated
amount to be in its best interest.

(b) The tribe may request, in writing,
that we determine fair market rental,
in which case we will use a valuation in
accordance with §162.322. After pro-
viding the tribe with the fair market
rental, we will defer to a tribe’s deci-
sion to allow for any payment amount
negotiated by the tribe.

(c) If the conditions in paragraph (a)
or (b) of this section are not met, we
will require that the lease provide for
fair market rental based on a valuation
in accordance with §162.322.

§162.321 How much rent must be paid
under a residential lease of individ-
ually owned Indian land?

(a) A residential lease of individually
owned Indian land must require pay-
ment of not less than fair market rent-
al except that we may approve a lease
of individually owned Indian land that
provides for the payment of nominal
rent, or less than a fair market rental,
if:

(1) One hundred percent of the Indian
landowners execute a written waiver of
the right to receive fair market rental;
or

(2) We waive the requirement under
paragraph (c) of this section.

(b) We will require a valuation in ac-
cordance with §162.322, unless:

(1) One hundred percent of the Indian
landowners submit to us a written re-
quest to waive the valuation require-
ment; or

(2) We waive the requirement under
paragraph (c) of this section.

(c) If the owners of the applicable
percentage of interests under §162.012
consent to a residential lease on behalf
of all the Indian landowners of a
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fractionated tract, the lease must pro-
vide that the non-consenting Indian
landowners (and those on whose behalf
we have consented) receive fair market
rental, as determined by a valuation,
unless we waive the requirement be-
cause:

(1) The lessee is a co-owner who, as of
January 4, 2013, has been residing on
the tract for at least 7 years, and no
other co-owner raises an objection to
BIA by July 3, 2013 to the lessee’s con-
tinued possession of the tract; or

(2) The tribe or lessee will construct
infrastructure improvements on, or
serving, the leased premises, and we de-
termine it is in the best interest of all
the landowners.

§162.322 How will BIA determine fair
market rental for a residential
lease?

(a) We will use a market analysis, ap-
praisal, or other appropriate valuation
method to determine the fair market
rental for residential leases of individ-
ually owned Indian land. We will also
do this, at the request of the tribe, for
tribal land.

(b) We will either:

(1) Prepare, or have prepared, a mar-
ket analysis, appraisal, or other appro-
priate valuation method; or

(2) Use an approved market analysis,
appraisal, or other appropriate valu-
ation method from the Indian land-
owners or lessee.

(c) We will use or approve a market
analysis, appraisal, or other appro-
priate valuation method for use only if
it:

(1) Has been prepared in accordance
with USPAP or a valuation method de-
veloped by the Secretary under 25
U.S.C. 2214; and

(2) Complies with Department poli-
cies regarding appraisals, including
third-party appraisals.

§162.323 When are rental payments
due under a residential lease?

(a) A residential lease must specify
the dates on which payments are due.

(b) Unless the lease provides other-
wise, payments may not be made or ac-
cepted more than one year in advance
of the due date.

(c) Payments are due at the time
specified in the lease, regardless of

§162.324

whether the lessee receives an advance
billing or other notice that a payment
is due.

§162.324 Must a residential lease
specify who receives rental pay-
ments?

(a) A residential lease must specify
whether the lessee will make payments
directly to the Indian landowners (di-
rect pay) or to us on their behalf.

(b) The lessee may make payments
directly to the Indian landowners if:

(1) The Indian landowners’ trust ac-
counts are unencumbered;

(2) There are 10 or fewer beneficial
owners; and

(3) One hundred percent of the bene-
ficial owners (including those on whose
behalf we have consented) agree to re-
ceive payment directly from the lessee
at the start of the lease.

(c) If the lease provides that the les-
see will directly pay the Indian land-
owners, then:

(1) The lease must include provisions
for proof of payment upon our request.

(2) When we consent on behalf of an
Indian landowner, the Ilessee must
make payment to us on behalf of that
landowner.

(3) The lessee must send direct pay-
ments to the parties and addresses
specified in the lease, unless the lessee
receives notice of a change of owner-
ship or address.

(4) Unless the lease provides other-
wise, payments may not be made pay-
able directly to anyone other than the
Indian landowners.

(5) Direct payments must continue
through the duration of the lease, ex-
cept that:

(i) The lessee must make all Indian
landowners’ payments to us if 100 per-
cent of the Indian landowners agree to
suspend direct pay and provide us with
documentation of their agreement; and

(ii) The lessee must make an indi-
vidual Indian landowner’s payment to
us if that individual Indian landowner
who dies, is declared non compos
mentis, owes a debt resulting in a trust
account encumbrance, or his or her
whereabouts become unknown.
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§162.325 What form of payment is ac-
ceptable under a residential lease?

(a) When payments are made directly
to Indian landowners, the form of pay-
ment must be acceptable to the Indian
landowners.

(b) When payments are made to us,
our preferred method of payment is
electronic funds transfer payments. We
will also accept:

(1) Money orders;

(2) Personal checks;

(3) Certified checks; or

(4) Cashier’s checks.

(c) We will not accept cash or foreign
currency.

(d) We will accept third-party checks
only from financial institutions or Fed-
eral agencies.

§162.326 May a residential lease pro-
vide for non-monetary or varying
types of compensation?

(a) A lease may provide for the fol-
lowing, subject to the conditions in
paragraphs (b) and (c) of this section:

(1) Alternative forms of rental, in-
cluding, but not limited to in-kind con-
sideration; or

(2) Varying types of compensation at
specific stages during the life of the
lease.

(b) For tribal land, we will defer to
the tribe’s determination that the com-
pensation under paragraph (a) of this
section is in its best interest, if either:

(1) The lease is for housing for public
purposes; or

(2) The tribe submits a signed certifi-
cation or tribal authorization stating
that it has determined the compensa-
tion under paragraph (a) of this section
to be in its best interest.

(¢c) For individually owned Indian
land, we may approve a lease that pro-
vides for compensation under para-
graph (a) of this section if we deter-
mine that it is in the best interest of
the Indian landowners.

§162.327 Will BIA notify a lessee when
a payment is due under a residen-
tial lease?

Upon request of the Indian land-
owners, we may issue invoices to a les-
see in advance of the dates on which
payments are due under a residential
lease. The lessee’s obligation to make
these payments in a timely manner
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will not be excused if invoices are not
issued, delivered, or received.

§162.328 Must a residential lease pro-
vide for rental reviews or adjust-
ments?

(a) For a residential lease of tribal
land, unless the lease provides other-
wise, no periodic review of the ade-
quacy of rent or rental adjustment is
required if:

(1) The tribe states in a tribal certifi-
cation or authorization that it has de-
termined that not having rental re-
views and/or adjustments is in its best
interest; or

(2) The lease is for housing for public
purposes.

(b) For a residential lease of individ-
ually Indian owned land, unless the
lease provides otherwise, no periodic
review of the adequacy of rent or rent-
al adjustment is required if:

(1) The lease is for housing for public
purposes;

(2) The term of the lease is 5 years or
less;

(3) The lease provides for automatic
rental adjustments; or

(4) We determine it is in the best in-
terest of the Indian landowners not to
require a review or automatic adjust-
ment based on circumstances includ-
ing, but not limited to, the following:

(i) The lease provides for payment of
less than fair market rental; or

(ii) The lease provides for most or all
rent to be paid during the first 5 years
of the lease term or before the date the
review would be conducted.

(c) If the conditions in paragraph (a)
or (b) of this section are not met, a re-
view of the adequacy of rent must
occur at least every fifth year, in the
manner specified in the lease. The
lease must specify:

(1) When adjustments take effect;

(2) Who can make adjustments;

(3) What the adjustments are based
on; and

(4) How to resolve disputes arising
from the adjustments.

(d) When a review results in the need
for adjustment of rent, the Indian land-
owners must consent to the adjustment
in accordance with §162.012, unless the
lease provides otherwise.
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§162.329 What other types of pay-
ments are required under a resi-
dential lease?

(a) The lessee may be required to pay
additional fees, taxes, and assessments
associated with the use of the land, as
determined by entities having jurisdic-
tion, except as provided in §162.017. The
lessee must pay these amounts to the
appropriate office.

(b) If the leased premises are within
an Indian irrigation project or drainage
district, except as otherwise provided
in part 171 of this chapter, the lessee
must pay all operation and mainte-
nance charges that accrue during the
lease term. The lessee must pay these
amounts to the appropriate office in
charge of the irrigation project or
drainage district. We will treat failure
to make these payments as a violation
of the lease.

BONDING AND INSURANCE

§162.334 Is a performance bond re-
quired for a residential lease docu-
ment?

We will not require a lessee or as-
signee to provide a performance bond
or alternative form of security for a
residential lease document.

§162.335 Is insurance required for a
residential lease document?

We will not require a lessee or as-
signee to provide insurance for a resi-
dential lease document.

§§162.336-162.337 [Reserved]
APPROVAL

§162.338 What documents are re-
quired for BIA approval of a resi-
dential lease?

A lessee or the Indian landowners
must submit the following documents
to us to obtain BIA approval of a resi-
dential lease:

(a) A lease executed by the Indian
landowners and the lessee that meets
the requirements of this part;

(b) For tribal land, a tribal author-
ization for the lease and, if applicable,
meeting the requirements of
§§162.320(a), 162.326(b), and 162.328(a), or
a separate signed certification meeting
the requirements of §§162.320(a),
162.326(b), and 162.328(a);

§162.339

(c) A valuation,
§162.320 or §162.321;

(d) A statement from the appropriate
tribal authority that the proposed use
is in conformance with applicable trib-
al law, if required by the tribe;

(e) Reports, surveys, and site assess-
ments as needed to facilitate compli-
ance with applicable Federal and tribal
environmental and land use require-
ments, including any documentation
prepared under §162.027(b);

(f) A preliminary site plan identi-
fying the proposed location of residen-
tial development, roads, and utilities,
if applicable, unless the lease is for
housing for public purposes;

(g) A legal description of the land
under §162.317;

(h) If the lease is being approved
under 25 U.S.C. 415, information to as-
sist us in our evaluation of the factors
in 25 U.S.C. 415(a); and

(i) If the lessee is a corporation, lim-
ited liability company, partnership,
joint venture, or other legal entity, ex-
cept a tribal entity, information such
as organizational documents, certifi-
cates, filing records, and resolutions,
that demonstrates that:

(1) The representative has authority
to execute a lease;

(2) The lease will be enforceable
against the lessee; and

(3) The legal entity is in good stand-
ing and authorized to conduct business
in the jurisdiction where the land is lo-
cated.

if required under

§162.339 Will BIA review a proposed
residential lease before or during
preparation of the NEPA review
documentation?

Upon request of the Indian land-
owners, we will review the proposed
residential lease after negotiation by
the parties, before or during prepara-
tion of the NEPA review documenta-
tion and any valuation. Within 10 days
of receiving the proposed lease, we will
provide an acknowledgement of the
terms of the lease and identify any pro-
visions that, based on this acknowledg-
ment review, would justify disapproval
of the lease, pending results of the
NEPA review and any valuation.
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§162.340 What is the approval process
for a residential lease?

(a) Before we approve a residential
lease, we must determine that the
lease is in the best interest of the In-
dian landowners. In making that deter-
mination, we will:

(1) Review the lease and supporting
documents;

(2) Ensure compliance with applica-
ble laws and ordinances;

(3) If the lease is being approved
under 25 U.S.C. 415, assure ourselves
that adequate consideration has been
given to the factors in 25 U.S.C. 415(a);
and

(4) Require any lease modifications
or mitigation measures necessary to
satisfy any requirements including any
other Federal or tribal land use re-
quirements.

(b) Upon receiving a residential lease
package, we will promptly notify the
parties whether the package is or is
not complete. A complete package in-
cludes all the information and sup-
porting documents required under this
subpart, including but not limited to,
NEPA review documentation and valu-
ation documentation, where applicable.

(1) If the residential lease package is
not complete, our letter will identify
the missing information or documents
required for a complete package. If we
do not respond to the submission of a
residential lease package, the parties
may take action under §162.363.

(2) If the residential lease package is
complete, we will notify the parties of
the date of receipt. Within 30 days of
the receipt date, we will approve or dis-
approve the lease or return the pack-
age for revision.

(c) If we do not meet the deadlines in
this section, then the parties may take
action under §162.363.

(d) We will provide any lease ap-
proval or disapproval and the basis for
the determination, along with notifica-
tion of any appeal rights under part 2
of this chapter, in writing to the par-
ties to the lease.

(e) Any residential lease issued under
the authority of the Native American
Housing Assistance and Self-Deter-
mination Act, 25 U.S.C 4211(a), whether
on tribal land or on individually owned
Indian land, must be approved by us
and by the affected tribe.
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(f) We will provide approved residen-
tial leases on tribal land to the lessee
and provide a copy to the tribe. We will
provide approved residential leases on
individually owned Indian land to the
lessee, and make copies available to
the Indian landowners upon written re-
quest.

§162.341 How will BIA decide whether
to approve a residential lease?

(a) We will approve a residential
lease unless:

(1) The required consents have not
been obtained from the parties to the
lease;

(2) The requirements of this subpart
have not been met; or

(3) We find a compelling reason to
withhold our approval in order to pro-
tect the best interests of the Indian
landowners.

(b) We will defer, to the maximum
extent possible, to the Indian land-
owners’ determination that the resi-
dential lease is in their best interest.

(c) We may not unreasonably with-
hold approval of a lease.

§162.342 When will a residential lease
be effective?

(a) A residential lease will be effec-
tive on the date that we approve the
lease, even if an appeal is filed under
part 2 of this chapter.

(b) The lease may specify a date on
which the obligations between the par-
ties to a residential lease are triggered.
Such date may be before or after the
approval date under paragraph (a) of
this section.

§162.343 Must a residential lease doc-
ument be recorded?

(a) Any residential lease, amend-
ment, assignment, or leasehold mort-
gage must be recorded in the LTRO
with jurisdiction over the leased land.
A residential sublease need not be re-
corded.

(1) We will record the lease or other
document immediately following our
approval.

(2) When our approval of an assign-
ment is not required, the parties must
record the assignment in the LTRO
with jurisdiction over the leased land.

(b) The tribe must record lease docu-
ments for the following types of leases
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in the LTRO with jurisdiction over the
leased lands, even though BIA approval
is not required:

(1) Leases of tribal land that a cor-
porate entity leases to a third party
under 25 U.S.C. 477; and

(2) Leases of tribal land under a spe-
cial act of Congress authorizing leases
without our approval under certain
conditions.

§162.344 Will BIA require an appeal
bond for an appeal of a decision on
a residential lease document?

BIA will not require an appeal bond
for an appeal of a decision on a residen-
tial lease document.

AMENDMENTS

§162.345 May the parties amend a resi-
dential lease?

The parties may amend a residential
lease by obtaining:

(a) The lessee’s signature;

(b) The Indian landowners’ consent
under the requirements in §162.346; and

(c) BIA approval of the amendment
under §§162.347 and 162.348.

§162.346 What are the consent re-
quirements for an amendment of a
residential lease?

(a) Unless the lease provides other-
wise, the lessee must notify all Indian
landowners of the proposed amend-
ment.

(b) The Indian landowners, or their
representatives under §162.013, must
consent to an amendment of a residen-
tial lease in the same percentages and
manner as a new residential lease
under §162.012, unless the lease:

(1) Provides that individual Indian
landowners are deemed to have con-
sented if they do not object in writing
to the amendment within a specified
period of time following Indian land-
owners’ receipt of the amendment and
the lease meets the requirements of
paragraph (c) of this section;

(2) Authorizes one or more represent-
atives to consent to an amendment on
behalf of all Indian landowners; or

(3) Designates us as the Indian land-
owners’ representative for the purposes
of consent to an amendment.

(c) If the lease provides for deemed
consent under paragraph (b)(1) of this

§162.348

section, it must require the parties to
submit to us:

(1) A copy of the executed amend-
ment or other documentation of any
Indian landowners’ actual consent;

(2) Proof of mailing of the amend-
ment to any Indian landowners who are
deemed to have consented; and

(3) Any other pertinent information
for review.

(d) Unless specifically authorized in
the lease, a written power of attorney,
or a court document, Indian land-
owners may not be deemed to have con-
sented to, and an Indian landowner’s
designated representative may not ne-
gotiate or consent to, an amendment
that would:

(1) Reduce the payment obligations
to the Indian landowners;

(2) Increase or decrease the lease
area; or

(3) Terminate or change the term of
the lease.

§162.347 What is the approval process
for an amendment of a residential
lease?

(a) When we receive an amendment
that meets the requirements of this
subpart, we will notify the parties of
the date we receive it. We have 30 days
from receipt of the executed amend-
ment, proof of required consents, and
required documentation to approve or
disapprove the amendment. Our deter-
mination whether to approve the
amendment will be in writing and will
state the basis for our approval or dis-
approval.

(b) If we do not send a determination
within 30 days from receipt of the re-
quired documents, the amendment is
deemed approved to the extent con-
sistent with Federal law. Unless the
lease provides otherwise, provisions of
the amendment that are inconsistent
with Federal law will be severed and
unenforceable; all other provisions of
the amendment will remain in force.

§162.348 How will BIA decide whether
to approve an amendment of a resi-
dential lease?

(a) We may disapprove a residential
lease amendment only if at least one of
the following is true:

(1) The Indian landowners have not
consented and their consent is re-
quired;
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(2) The lessee’s mortgagees have not
consented;

(3) The lessee is in violation of the
lease;

(4) The requirements of this subpart
have not been met; or

(6) We find a compelling reason to
withhold our approval in order to pro-
tect the best interests of the Indian
landowners.

(b) We will defer, to the maximum
extent possible, to the Indian land-
owners’ determination that the amend-
ment is in their best interest.

(c) We may not unreasonably with-
hold approval of an amendment.

ASSIGNMENTS

§162.349 May a lessee assign a resi-
dential lease?

(a) A lessee may assign a residential
lease by meeting the consent require-
ments in §162.350 and obtaining our ap-
proval of the assignment under
§§162.351 and 162.352 or by meeting the
conditions in paragraph (b) of this sec-
tion.

(b) The lessee may assign the lease
without our approval or meeting con-
sent requirements if:

(1) The lease is for housing for public
purposes, or the assignee is a leasehold
mortgagee or its designee, acquiring
the lease either through foreclosure or
by conveyance;

(2) The assignee agrees in writing to
assume all of the obligations and con-
ditions of the lease; and

(3) The assignee agrees in writing
that any transfer of the lease will be in
accordance with applicable law under
§162.014.

§162.350 What are the consent re-
quirements for an assignment of a
residential lease?

(a) Unless the lease provides other-
wise, the lessee must notify all Indian
landowners of the proposed assign-
ment.

(b) The Indian landowners, or their
representatives under §162.013, must
consent to an assignment of a residen-
tial lease in the same percentages and
manner as a new residential lease
under §162.012, unless the lease:

(1) Provides for assignments without
further consent of the Indian land-
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owners or with consent in specified per-
centages and manner;

(2) Provides that individual Indian
landowners are deemed to have con-
sented where they do not object in
writing to the assignment within a
specified period of time following the
landowners’ receipt of the assignment
and the lease meets the requirements
of paragraph (c) of this section;

(3) Authorizes one or more of the In-
dian landowners to consent on behalf of
all Indian landowners; or

(4) Designates us as the Indian land-
owners’ representative for the purposes
of consenting to an assignment.

(c) If the lease provides for deemed
consent under paragraph (b)(2) of this
section, it must require the parties to
submit to us:

(1) A copy of the executed assignment
or other documentation of any Indian
landowners’ actual consent;

(2) Proof of mailing of the assign-
ment to any Indian landowners who are
deemed to have consented; and

(3) Any other pertinent information
for us to review.

(d) The lessee must obtain the con-
sent of the holders of any mortgages.

§162.351 What is the approval process
for an assignment of a residential
lease?

(a) When we receive an assignment
that meets the requirements of this
subpart, we will notify the parties of
the date we receive it. If our approval
is required, we have 30 days from re-
ceipt of the executed assignment, proof
of required consents, and required doc-
umentation to approve or disapprove
the assignment. Our determination
whether to approve the assignment will
be in writing and will state the basis
for our approval or disapproval.

(b) If we do not meet the deadline in
this section, the lessee or Indian land-
owners may take appropriate action
under §162.363.

§162.352 How will BIA decide whether
to approve an assignment of a resi-
dential lease?

(a) We may disapprove an assignment
of a residential lease only if at least
one of the following is true:

(1) The Indian landowners have not
consented, and their consent is re-
quired;
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(2) The lessee’s mortgagees have not
consented;

(3) The lessee is in violation of the
lease;

(4) The assignee does not agree to be
bound by the terms of the lease;

(5) The requirements of this subpart
have not been met; or

(6) We find a compelling reason to
withhold our approval in order to pro-
tect the best interests of the Indian
landowners.

(b) In making the finding required by
paragraph (a)(6) of this section, we may
consider whether the value of any part
of the leased premises not covered by
the assignment would be adversely af-
fected.

(c) We will defer, to the maximum ex-
tent possible, to the Indian landowners’
determination that the assignment is
in their best interest.

(d) We may not unreasonably with-
hold approval of an assignment.

SUBLEASES

§162.353 May a lessee sublease a resi-
dential lease?

(a) A lessee may sublease a residen-
tial lease by meeting the consent re-
quirements in §162.354 and obtaining
our approval of the sublease under
§§162.355 and 162.356, or by meeting the
conditions in paragraph (b) of this sec-
tion.

(b) The lessee may sublease without
meeting consent requirements or ob-
taining BIA approval of the sublease,
if:

(1) The lease provides for subleasing
without meeting consent requirements
or obtaining BIA approval; and

(2) The sublease does not relieve the
lessee/sublessor of any liability.

§162.354 What are the consent re-
quirements for a sublease of a resi-
dential lease?

(a) Unless the lease provides other-
wise, the lessee must notify all Indian
landowners of the proposed sublease.

(b) The Indian landowners must con-
sent to a sublease of a residential lease
in the same percentages and manner as
a new residential lease under §162.012,
unless the lease:

(1) Provides that individual Indian
landowners are deemed to have con-
sented where they do not object in

§162.356

writing to the sublease within a speci-
fied period of time following the land-
owners’ receipt of the sublease and the
lease meets the requirements of para-
graph (c) of this section;

(2) Authorizes one or more of the In-
dian landowners to consent on behalf of
all Indian landowners; or

(3) Designates us as the Indian land-
owners’ representative for the purposes
of consenting to a sublease.

(c) If the lease provides for deemed
consent under paragraph (b)(1) of this
section, it must require the parties to
submit to us:

(1) A copy of the executed sublease or
other documentation of any land-
owner’s actual consent;

(2) Proof of mailing of the sublease to
any Indian landowners who are deemed
to have consented; and

(3) Any other pertinent information
for us to review.

(d) The lessee must obtain the con-
sent of any mortgagees.

§162.355 What is the approval process
for a sublease of a residential lease?

(a) When we receive a sublease that
meets the requirements of this subpart,
we will notify the parties of the date
we receive it. If our approval is re-
quired, we have 30 days from receipt of
the executed sublease, proof of required
consents, and required documentation
to approve or disapprove the sublease.

(b) If we do not send a determination
within 30 days from receipt of required
documents, the sublease is deemed ap-
proved to the extent consistent with
Federal law. Unless the lease provides
otherwise, provisions of the sublease
that are inconsistent with Federal law
will be severed and unenforceable; all
other provisions of the sublease will re-
main in force.

§162.356 How will BIA decide whether
to approve a sublease of a residen-
tial lease?

(a) We may disapprove a sublease of a
residential lease only if at least one of
the following is true:

(1) The Indian landowners have not
consented, and their consent is re-
quired;

(2) The lessee’s mortgagees have not
consented;
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(3) The lessee is in violation of the
lease;

(4) The lessee will not remain liable
under the lease;

(5) The requirements of this subpart
have not been met; or

(6) We find a compelling reason to
withhold our approval in order to pro-
tect the best interests of the Indian
landowners.

(b) In making the finding required by
paragraph (a)(6) of this section, we may
consider whether the value of any part
of the leased premises not covered by
the sublease would be adversely af-
fected.

(c) We will defer, to the maximum ex-
tent possible, to the Indian landowners’
determination that the sublease is in
their best interest.

(d) We may not unreasonably with-
hold approval of a sublease.

LEASEHOLD MORTGAGES

§162.357 May a lessee mortgage a resi-
dential lease?

(a) A lessee may mortgage a residen-
tial lease by meeting the consent re-
quirements in §162.358 and obtaining
BIA approval of the leasehold mortgage
under in §§162.359 and 162.360.

(b) Refer to §162.349(b) for informa-
tion on what happens if a sale or fore-
closure under an approved mortgage of
the leasehold interest occurs.

§162.358 What are the consent re-
quirements for a leasehold mort-
gage of a residential lease?

(a) Unless the lease provides other-
wise, the lessee must notify all Indian
landowners of the proposed leasehold
mortgage.

(b) The Indian landowners, or their
representatives under §162.013, must
consent to a leasehold mortgage of a
residential lease in the same percent-
ages and manner as a new residential
lease under §162.012, unless the lease:

(1) States that landowner consent is
not required for a leasehold mortgage
and identifies what law would apply in
case of foreclosure;

(2) Provides that individual Indian
landowners are deemed to have con-
sented where they do not object in
writing to the leasehold mortgage
within a specified period of time fol-
lowing the landowners’ receipt of the
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leasehold mortgage and the Ilease
meets the requirements of paragraph
(c) of this section;

(3) Authorizes one or more represent-
atives to consent to a leasehold mort-
gage on behalf of all Indian land-
owners; or

(4) Designates us as the Indian land-
owners’ representative for the purposes
of consenting to a leasehold mortgage.

(c) If the lease provides for deemed
consent under paragraph (b)(2) of this
section, it must require the parties to
submit to us:

(1) A copy of the executed leasehold
mortgage or other documentation of
any Indian landowners’ actual consent;

(2) Proof of mailing of the leasehold
mortgage to any Indian landowners
who are deemed to have consented; and

(3) Any other pertinent information
for us to review.

§162.359 What is the approval process
for a leasehold mortgage of a resi-
dential lease?

(a) When we receive leasehold mort-
gage that meets the requirements of
this subpart, we will notify the parties
of the date we receive it. We have 20
days from receipt of the executed
leasehold mortgage, proof of required
consents, and required documentation
to approve or disapprove the leasehold
mortgage. Our determination whether
to approve the leasehold mortgage will
be in writing and will state the basis
for our approval or disapproval.

(b) If we do not meet the deadline in
this section, the lessee may take ap-
propriate action under §162.363.

§162.360 How will BIA decide whether
to approve a leasehold mortgage of
a residential lease?

(a) We may disapprove a leasehold
mortgage of a residential lease only if
at least one of the following is true:

(1) The Indian landowners have not
consented, and their consent is re-
quired;

(2) The requirements of this subpart
have not been met; or

(3) We find a compelling reason to
withhold our approval in order to pro-
tect the best interests of the Indian
landowners.

(b) In making the finding required by
paragraph (a)(3) of this section, we may
consider whether:
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(1) The leasehold mortgage proceeds
would be used for purposes unrelated to
the leased premises; and

(2) The leasehold mortgage is limited
to the leasehold.

(c) We will defer, to the maximum ex-
tent possible, to the Indian landowners’
determination that the leasehold mort-
gage is in their best interest.

(d) We may not unreasonably with-
hold approval of a leasehold mortgage.

EFFECTIVENESS, COMPLIANCE, AND
ENFORCEMENT

§162.361 When will an amendment, as-
signment, sublease, or leasehold
mortgage of a residential lease be
effective?

(a) An amendment, assignment, sub-
lease, or leasehold mortgage of a resi-
dential lease will be effective when ap-
proved, even if an appeal is filed under
part 2 of this chapter, except:

(1) If the amendment or sublease was
deemed approved under §162.347(b) or
§162.355(b), the amendment or sublease
becomes effective 45 days from the date
the parties mailed or delivered the doc-
ument to us for our review; and

(2) An assignment that does not re-
quire our approval under §162.349(b) or
a sublease that does not require our ap-
proval under §162.353(b) becomes effec-
tive on the effective date specified in
the assignment or sublease. If the as-
signment or sublease does not specify
the effective date, it becomes effective
upon execution by the parties.

(b) We will provide copies of approved
documents to the party requesting ap-
proval, to the tribe for tribal land, and
upon request, to other parties to the
lease document.

§162.362 What happens if BIA dis-
approves an amendment, assign-
ment, sublease, or leasehold mort-
gage?

If we disapprove an amendment, as-
signment, sublease, or leasehold mort-
gage of a residential lease, we will no-
tify the parties immediately and advise
the landowners of their right to appeal
the decision under part 2 of this chap-
ter.

§162.363

§162.363 What happens if BIA does not
meet a deadline for issuing a deci-
sion on a lease document?

(a) If a Superintendent does not meet
a deadline for issuing a decision on a
lease, assignment, or leasehold mort-
gage, the parties may file a written no-
tice to compel action with the appro-
priate Regional Director.

(b) The Regional Director has 15 days
from receiving the notice to:

(1) Issue a decision; or

(2) Order the Superintendent to issue
a decision within the time set out in
the order.

(c) The parties may file a written no-
tice to compel action with the BIA Di-
rector if:

(1) The Regional Director does not
meet the deadline in paragraph (b) of
this section;

(2) The Superintendent does not issue
a decision within the time set by the
Regional Director under paragraph
(b)(2) of this section; or

(3) The initial decision on the lease,
assignment, or leasehold mortgage is
with the Regional Director, and he or
she does not meet the deadline for such
decision.

(d) The BIA Director has 15 days from
receiving the notice to:

(1) Issue a decision; or

(2) Order the Regional Director or
Superintendent to issue a decision
within the time set out in the order.

(e) If the Regional Director or Super-
intendent does not issue a decision
within the time set out in the order
under paragraph (d)(2) of this section,
then the BIA Director must issue a de-
cision within 15 days from the expira-
tion of the time set out in the order.

(f) The parties may file an appeal
from our inaction to the Interior Board
of Indian Appeals if the Director does
not meet the deadline in paragraph (d)
or (e) of this section.

(g) The provisions of 256 CFR 2.8 do
not apply to the inaction of BIA offi-
cials with respect to a decision on a
lease, amendment, assignment, sub-
lease, or leasehold mortgage under this
subpart.
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§162.364 May BIA investigate compli-
ance with a residential lease?

(a) We may enter the leased premises
at any reasonable time, upon reason-
able notice, and consistent with any
notice requirements under applicable
tribal law and applicable lease docu-
ments, to protect the interests of the
Indian landowners and ensure that the
lessee is in compliance with the re-
quirements of the lease.

(b) If an Indian landowner notifies us
that a specific lease violation has oc-
curred, we will promptly initiate an ap-
propriate investigation.

§162.365 May a residential lease pro-
vide for negotiated remedies if
there is a violation?

(a) A residential lease of tribal land
may provide either or both parties with
negotiated remedies in the event of a
lease violation, including, but not lim-
ited to, the power to terminate the
lease. If the lease provides one or both
parties with the power to terminate
the lease:

(1) BIA approval of the termination is
not required;

(2) The termination is effective with-
out BIA cancellation; and

(3) The Indian landowners must no-
tify us of the termination so that we
may record it in the LTRO.

(b) A residential lease of individually
owned Indian land may provide either
or both parties with negotiated rem-
edies, so long as the lease also specifies
the manner in which those remedies
may be exercised by or on behalf of the
Indian landowners of the applicable
percentage of interests under §162.012
of this part. If the lease provides one or
both parties with the power to termi-
nate the lease:

(1) BIA concurrence with the termi-
nation is required to ensure that the
Indian landowners of the applicable
percentage of interests have consented;
and

(2) BIA will record the termination in
the LTRO.

(c) The parties must notify any mort-
gagee of any violation that may result
in termination and the termination of
a residential lease.

(d) Negotiated remedies may apply in
addition to, or instead of, the cancella-
tion remedy available to us, as speci-
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fied in the lease. The landowners may
request our assistance in enforcing ne-
gotiated remedies.

(e) A residential lease may provide
that lease violations will be addressed
by the tribe, and that lease disputes
will be resolved by a tribal court, any
other court of competent jurisdiction,
or by a tribal governing body in the ab-
sence of a tribal court, or through an
alternative dispute resolution method.
We may not be bound by decisions
made in such forums, but we will defer
to ongoing actions or proceedings, as
appropriate, in deciding whether to ex-
ercise any of the remedies available to
us.

162.366 What will BIA do about a vio-
lation of a residential lease?

(a) In the absence of actions or pro-
ceedings described in §162.365(e), or if it
is not appropriate for us to defer to the
actions or proceedings, we will follow
the procedures in paragraphs (b), (c),
and (d) of this section and, as applica-
ble, ensure consistency with 25 U.S.C.
4137.

(b) If we determine there has been a
violation of the conditions of a residen-
tial lease other than a violation of pay-
ment provisions covered by paragraph
(c) of this section, we will promptly
send the lessee and any mortgagee a
notice of violation by certified mail,
return receipt requested.

(1) We will send a copy of the notice
of violation to the tribe for tribal land,
or provide constructive notice to In-
dian landowners for individually owned
Indian land.

(2) The notice of violation will advise
the lessee that, within 10 business days
of the receipt of a notice of violation,
the lessee must:

(i) Cure the violation and notify us,
and the tribe for tribal land, in writing
that the violation has been cured;

(ii) Dispute our determination that a
violation has occurred; or

(iii) Request additional time to cure
the violation.

(3) The notice of violation may order
the lessee to cease operations under
the lease.

(c) A lessee’s failure to pay rent in
the time and manner required by a res-
idential lease is a violation of the
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lease, and we will issue a notice of vio-
lation in accordance with this para-
graph.

(1) We will send the lessee and any
mortgagee a notice of violation by cer-
tified mail, return receipt requested:

(i) Promptly following the date on
which the payment was due, if the
lease requires that rental payments be
made to us; or

(ii) Promptly following the date on
which we receive actual notice of non-
payment from the Indian landowners,
if the lease provides for payment di-
rectly to the Indian landowners.

(2) We will send a copy of the notice
of violation to the tribe for tribal land,
or provide constructive notice to In-
dian landowners for individually owned
Indian land.

(3) The notice of violation will re-
quire the lessee to provide adequate
proof of payment.

(d) The lessee will continue to be re-
sponsible for the obligations in the
lease until the lease expires or is ter-
minated or cancelled.

§162.367 What will BIA do if the lessee
does not cure a violation of a resi-
dential lease on time?

(a) If the lessee does not cure a viola-
tion of a residential lease within the
required time period, or provide ade-
quate proof of payment as required in
the notice of violation, we will consult
with the tribe for tribal land or, where
feasible, with Indian landowners for in-
dividually owned Indian land, and de-
termine whether:

(1) We should cancel the lease;

(2) The Indian landowners wish to in-
voke any remedies available to them
under the lease;

(3) We should invoke other remedies
available under the lease or applicable
law, including collection on any avail-
able performance bond or, for failure to
pay rent, referral of the debt to the De-
partment of the Treasury for collec-
tion; or

(4) The lessee should be granted addi-
tional time in which to cure the viola-
tion.

(b) Following consultation with the
tribe for tribal land or, where feasible,
with Indian landowners for individ-
ually owned Indian land, we may take

§162.368

action to recover unpaid rent and any
associated late payment charges.

(1) We do not have to cancel the lease
or give any further notice to the lessee
before taking action to recover unpaid
rent.

(2) We may still take action to re-
cover any unpaid rent if we cancel the
lease.

(c) If we decide to cancel the lease,
we will send the lessee and any mort-
gagee a cancellation letter by certified
mail, return receipt requested within 5
business days of our decision. We will
send a copy of the cancellation letter
to the tribe for tribal land, and will
provide Indian landowners for individ-
ually owned Indian land with actual or
constructive notice of the cancellation.
The cancellation letter will:

(1) Explain the grounds for cancella-
tion;

(2) If applicable, notify the lessee of
the amount of any unpaid rent or late
payment charges due under the lease;

(3) Notify the lessee of the lessee’s
right to appeal under part 2 of this
chapter;

(4) Order the lessee to vacate the
property within 31 days of the date of
receipt of the cancellation letter, if an
appeal is not filed by that time; and

(5) Order the lessee to take any other
action BIA deems necessary to protect
the Indian landowners.

(d) We may invoke any other rem-
edies available to us under the lease,
including collecting on any available
performance bond, and the Indian land-
owners may pursue any available rem-
edies under tribal law.

(e) We will ensure that any action we
take is consistent with 25 U.S.C. 4137,
as applicable.

§162.368 Will late payment charges or
special fees apply to delinquent
payments due under a residential
lease?

(a) Late payment charges will apply
as specified in the lease. The failure to
pay these amounts will be treated as a
lease violation.

(b) We may assess the following spe-
cial fees to cover administrative costs
incurred by the United States in the
collection of the debt, if rent is not
paid in the time and manner required,
in addition to late payment charges
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that must be paid to the Indian land-
owners under the lease:

The lessee willpay ... | For...

Any dishonored check.

Processing of each notice or de-
mand letter.

Treasury processing following re-
ferral for collection of delinquent
debt.

(3) 18 percent of bal-
ance due.

§162.369 How will payment rights re-
lating to a residential lease be allo-
cated?

The residential lease may allocate
rights to payment for insurance pro-
ceeds, trespass damages, condemnation
awards, settlement funds, and other
payments between the Indian land-
owners and the lessee. If not specified
in the lease, insurance policy, order,
award, judgment, or other document,
the Indian landowners will be entitled
to receive these payments.

§162.370 When will a cancellation of a
residential lease be effective?

(a) A cancellation involving a resi-
dential lease will not be effective until
31 days after the lessee receives a can-
cellation letter from us, or 41 days
from the date we mailed the letter,
whichever is earlier.

(b) The cancellation decision will not
be effective if an appeal is filed unless
the cancellation is made immediately
effective under part 2 of this chapter.
While a cancellation decision is ineffec-
tive, the lessee must continue to pay
rent and comply with the other terms
of the lease.

§162.371 What will BIA do if a lessee
remains in possession after a resi-
dential lease expires or is termi-
nated or cancelled?

If a lessee remains in possession after
the expiration, termination, or can-
cellation of a residential lease, we may
treat the unauthorized possession as a
trespass under applicable law in con-
sultation with the Indian landowners.
Unless the Indian landowners of the ap-
plicable percentage of interests under
§162.012 have notified us in writing that
they are engaged in good faith negotia-
tions with the holdover lessee to obtain
a new lease, we may take action to re-
cover possession on behalf of the Indian
landowners, and pursue any additional
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remedies available under applicable
law, such as a forcible entry and de-
tainer action.

§162.372 Will BIA appeal bond regula-
tions apply to cancellation deci-
sions involving residential leases?

(a) Except as provided in paragraph
(b) of this section, the appeal bond pro-
visions in part 2 of this chapter will
apply to appeals from lease cancella-
tion decisions.

(b) The lessee may not appeal the ap-
peal bond decision. The lessee may,
however, request that the official to
whom the appeal is made reconsider
the appeal bond decision, based on ex-
traordinary circumstances. Any recon-
sideration decision is final for the De-
partment.

§162.373 When will BIA issue a deci-
sion on an appeal from a residential
leasing decision?

BIA will issue a decision on an appeal
from a leasing decision within 30 days
of receipt of all pleadings.

§162.374 What happens if the lessee
abandons the leased premises?

If a lessee abandons the leased prem-
ises, we will treat the abandonment as
a violation of the lease. The lease may
specify a period of non-use after which
the lease premises will be considered
abandoned.

Subpart D—Business Leases

SOURCE: 77 FR 72474, Dec. 5, 2012, unless
otherwise noted.

BUSINESS LEASING GENERAL PROVISIONS

§162.401 What types of leases does this
subpart cover?

(a) This subpart covers both ground
leases (undeveloped land) and leases of
developed land (together with the per-
manent improvements thereon) on In-
dian land that are not covered in an-
other subpart of this part, including:

(1) Leases for residential purposes
that are not covered in subpart C;

(2) Leases for business purposes that
are not covered in subpart E;

(3) Leases for religious, educational,
recreational, cultural, or other public
purposes; and
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(4) Commercial or industrial leases
for retail, office, manufacturing, stor-
age, biomass, waste-to-energy, or other
business purposes.

(b) Leases covered by this subpart
may authorize the construction of sin-
gle-purpose or mixed-use projects de-
signed for use by any number of lessees
or occupants.

§162.402 Is there a model business
lease form?

There is no model business lease form
because of the need for flexibility in
negotiating and writing business
leases; however, we may:

(a) Provide other guidance, such as
checklists and sample lease provisions,
to assist in the lease negotiation proc-
ess; and

(b) Assist the Indian landowners,
upon their request, in developing ap-
propriate lease provisions or in using
tribal lease forms that conform to the
requirements of this part.

LEASE REQUIREMENTS

§162.411 How long may the term of a
business lease run?

(a) A business lease must provide for
a definite term, state if there is an op-
tion to renew, and if so, provide for a
definite term for the renewal period.
The maximum term of a lease approved
under 25 U.S.C. 415(a) may not exceed
50 years (consisting of an initial term
not to exceed 25 years and one renewal
not to exceed 25 years), unless a Fed-
eral statute provides for a longer max-
imum term (e.g., 25 U.S.C. 415(a) allows
for a maximum term of 99 years for
certain tribes), a different initial term,
renewal term, or number of renewals.

(b) For tribal land, we will defer to
the tribe’s determination that the
lease term, including any renewal, is
reasonable. For individually owned In-
dian land, we will review the lease
term, including any renewal, to ensure
it is reasonable, given the:

(1) Purpose of the lease;

(2) Type of financing; and

(3) Level of investment.

(c) The lease may not be extended by
holdover.

§162.413

§162.412 What must the lease include
if it contains an option to renew?

(a) If the lease provides for an option
to renew, the lease must specify:

(1) The time and manner in which the
option must be exercised or is auto-
matically effective;

(2) That confirmation of the renewal
will be submitted to wus, unless the
lease provides for automatic renewal;

(3) Whether Indian landowner con-
sent to the renewal is required;

(4) That the lessee must provide no-
tice of the renewal to the Indian land-
owners and any sureties and mortga-
gees;

(6) The additional consideration, if
any, that will be due upon the exercise
of the option to renew or the start of
the renewal term; and

(6) Any other conditions for renewal
(e.g., that the lessee not be in violation
of the lease at the time of renewal).

(b) We will record any renewal of a
lease in the LTRO.

§162.413 Are there mandatory provi-
sions that a business lease must
contain?

(a) All business leases must identify:

(1) The tract or parcel of land being
leased;

(2) The purpose of the lease and au-
thorized uses of the leased premises;

(3) The parties to the lease;

(4) The term of the lease;

(6) The ownership of permanent im-
provements and the responsibility for
constructing, operating, maintaining,
and managing permanent improve-
ments under §162.415;

(6) Payment requirements and late
payment charges, including interest;

(7) Due diligence requirements under
§162.417 (unless the lease is for reli-

gious, educational, recreational, cul-
tural, or other public purposes);

(8) Imsurance requirements under
§162.437; and

(9) Bonding requirements under

§162.434. If a performance bond is re-
quired, the lease must state that the
lessee must obtain the consent of the
surety for any legal instrument that
directly affects their obligations and
liabilities.

(b) Where a representative executes a
lease on behalf of an Indian landowner
or lessee, the lease must identify the
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landowner or lessee being represented
and the authority under which the ac-
tion is taken.

(c) All business leases must include
the following provisions:

(1) The obligations of the lessee and
its sureties to the Indian landowners
are also enforceable by the United
States, so long as the land remains in
trust or restricted status;

(2) There must not be any unlawful
conduct, creation of a nuisance, illegal
activity, or negligent use or waste of
the leased premises;

(3) The lessee must comply with all
applicable laws, ordinances, rules, reg-
ulations, and other legal requirements
under §162.014;

(4) If historic properties, archeo-
logical resources, human remains, or
other cultural items not previously re-
ported are encountered during the
course of any activity associated with
this lease, all activity in the imme-
diate vicinity of the properties, re-
sources, remains, or items will cease
and the lessee will contact BIA and the
tribe with jurisdiction over the land to
determine how to proceed and appro-
priate disposition;

(5) BIA has the right, at any reason-
able time during the term of the lease
and upon reasonable notice, in accord-
ance with §162.464, to enter the leased
premises for inspection and to ensure
compliance; and

(6) BIA may, at its discretion, treat
as a lease violation any failure by the
lessee to cooperate with a BIA request
to make appropriate records, reports,
or information available for BIA in-
spection and duplication.

(d) Unless the lessee would be prohib-
ited by law from doing so, the lease
must also contain the following provi-
sions:

(1) The lessee holds the United States
and the Indian landowners harmless
from any loss, liability, or damages re-
sulting from the lessee’s use or occupa-
tion of the leased premises; and

(2) The lessee indemnifies the United
States and the Indian landowners
against all liabilities or costs relating
to the use, handling, treatment, re-
moval, storage, transportation, or dis-
posal of hazardous materials, or the re-
lease or discharge of any hazardous
material from the leased premises that
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occurs during the lease term, regard-
less of fault, with the exception that
the lessee is not required to indemnify
the Indian landowners for liability or
cost arising from the Indian land-
owners’ negligence or willful mis-
conduct.

(e) We may treat any provision of a
lease document that violates Federal
law as a violation of the lease.

§162.414 May permanent improve-
ments be made under a business
lease?

The lessee may construct permanent
improvements under a business lease if
the business lease specifies, or provides
for the development of:

(a) A plan that describes the type and
location of any permanent improve-
ments to be constructed by the lessee;
and

(b) A general schedule for construc-
tion of the permanent improvements,
including dates for commencement and
completion of construction.

§162.415 How must a business lease
address ownership of permanent
improvements?

(a) A business lease must specify who
will own any permanent improvements
the lessee constructs during the lease
term and may specify under what con-
ditions, if any, permanent improve-
ments the lessee constructs may be
conveyed to the Indian landowners dur-
ing the lease term. In addition, the
lease must indicate whether each spe-
cific permanent improvement the les-
see constructs will:

(1) Remain on the leased premises,
upon the expiration, cancellation, or
termination of the lease, in a condition
satisfactory to the Indian landowners,
and become the property of the Indian
landowners;

(2) Be removed within a time period
specified in the lease, at the lessee’s
expense, with the leased premises to be
restored as closely as possible to their
condition before construction of the
permanent improvements; or

(3) Be disposed of by other specified
means.

(b) A lease that requires the lessee to
remove the permanent improvements
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must also provide the Indian land-
owners with an option to take posses-
sion of and title to the permanent im-
provements if the improvements are
not removed within the specified time
period.

§162.416 How will BIA enforce re-
moval requirements in a business
lease?

(a) We may take appropriate enforce-
ment action to ensure removal of the
permanent improvements and restora-
tion of the premises at the lessee’s ex-
pense:

(1) In consultation with the tribe, for
tribal land or, where feasible, with In-
dian landowners for individually owned
Indian land; and

(2) Before or after expiration, termi-
nation, or cancellation of the lease.

(b) We may collect and hold the per-
formance bond or alternative form of
security until removal and restoration
are completed.

§162.417 What requirements for due
diligence must a business lease in-
clude?

(a) If permanent improvements are to
be constructed, the business lease must
include due diligence requirements
that require the lessee to complete
construction of any permanent im-
provements within the schedule speci-
fied in the lease or general schedule of
construction, and a process for chang-
ing the schedule by mutual consent of
the parties. If construction does not
occur, or is not expected to be com-
pleted, within the time period specified
in the lease, the lessee must provide
the Indian landowners and BIA with an
explanation of good cause as to the na-
ture of any delay, the anticipated date
of construction of facilities, and evi-
dence of progress toward commence-
ment of construction.

(b) Failure of the lessee to comply
with the due diligence requirements of
the lease is a violation of the lease and
may lead to cancellation of the lease
under §162.467.

(c) BIA may waive the requirements
in this section if such waiver is in the
best interest of the Indian landowners.

(d) The requirements of this section
do not apply to leases for religious,
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educational, recreational, cultural, or
other public purposes.

§162.418 How must a business lease
describe the land?

(a) A business lease must describe the
leased premises by reference to an offi-
cial or certified survey, if possible. If
the land cannot be so described, the
lease must include one or more of the
following:

(1) A legal description;

(2) A survey-grade global positioning
system description; or

(3) Another description prepared by a
registered land surveyor that is suffi-
cient to identify the leased premises.

(b) If the tract is fractionated we will
identify the undivided trust or re-
stricted interests in the leased prem-
ises.

§162.419 May a business lease allow
compatible uses?

A business lease may provide for the
Indian landowners to use, or authorize
others to use, the leased premises for
other uses compatible with the purpose
of the business lease and consistent
with the terms of the business lease.
Any such use or authorization by the
Indian landowners will not reduce or
offset the monetary compensation for
the business lease.

MONETARY COMPENSATION
REQUIREMENTS

§162.420 How much monetary com-
pensation must be paid under a
business lease of tribal land?

(a) A business lease of tribal land
may allow for any payment amount ne-
gotiated by the tribe, and we will defer
to the tribe and not require a valuation
if the tribe submits a tribal authoriza-
tion expressly stating that it:

(1) Has negotiated compensation sat-
isfactory to the tribe;

(2) Waives valuation; and

(3) Has determined that accepting
such negotiated compensation and
waiving valuation is in its best inter-
est.

(b) The tribe may request, in writing,
that we determine fair market rental,
in which case we will use a valuation in
accordance with §162.422. After pro-
viding the tribe with the fair market
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rental, we will defer to a tribe’s deci-
sion to allow for any payment amount
negotiated by the tribe.

(c) If the conditions in paragraph (a)
or (b) of this section are not met, we
will require that the lease provide for
fair market rental based on a valuation
in accordance with §162.422.

§162.421 How much monetary com-
pensation must be paid under a
business lease of individually
owned Indian land?

(a) A business lease of individually
owned Indian land must require pay-
ment of not less than fair market rent-
al before any adjustments, based on a
fixed amount, a percentage of the pro-
jected income, or some other method,
unless paragraphs (b) or (c) of this sec-
tion permit a lesser amount. The lease
must establish how the fixed amount,
percentage, or combination will be cal-
culated and the frequency at which the
payments will be made.

(b) We may approve a lease of indi-
vidually owned Indian land that pro-
vides for the payment of nominal com-
pensation, or less than a fair market
rental, if:

(1) The Indian landowners execute a
written waiver of the right to receive
fair market rental; and

(2) We determine it is in the Indian
landowners’ best interest, based on fac-
tors including, but not limited to:

(i) The lessee is a member of the im-
mediate family, as defined in §162.003,
of an individual Indian landowner;

(ii) The lessee is a co-owner in the
leased tract;

(iii) A special relationship or cir-
cumstances exist that we believe war-
rant approval of the lease;

(iv) The lease is for religious, edu-
cational, recreational, cultural, or
other public purposes;

(v) We have waived the requirement
for a valuation under paragraph (e) of
this section.

(c) We may approve a lease that pro-
vides for payment of less than a fair
market rental during the pre-develop-
ment or construction periods, if we de-
termine it is in the Indian landowners’
best interest. The lease must specify
the amount of the compensation and
the applicable periods.

(d) We will require a valuation in ac-
cordance with §162.422, unless:
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(1) 100 percent of the Indian land-
owners submit to us a written request
to waive the valuation requirement; or

(2) We waive the requirement under
paragraph (e) of this section.

(e) If the owners of the applicable
percentage of interests under §162.012
of this part execute a business lease on
behalf of all of the Indian landowners
of a fractionated tract, the lease must
provide that the non-consenting Indian
landowners, and those on whose behalf
we have consented, receive a fair mar-
ket rental, as determined by a valu-
ation, unless we waive the requirement
because the tribe or lessee will con-
struct infrastructure improvements on,
or serving, the leased premises, and we
determine it is in the best interest of
all the landowners.

§162.422 How will BIA determine fair
market rental for a business lease?

(a) We will use a market analysis, ap-
praisal, or other appropriate valuation
method to determine the fair market
rental before we approve a business
lease of individually owned Indian land
or, at the request of the tribe, for trib-
al land.

(b) We will either:

(1) Prepare, or have prepared, a mar-
ket analysis, appraisal, or other appro-
priate valuation method; or

(2) Use an approved market analysis,
appraisal, or other appropriate valu-
ation method from the Indian land-
owners or lessee.

(c) We will use or approve use of a
market analysis, appraisal, or other
appropriate valuation method only if
it:

(1) Has been prepared in accordance
with USPAP or a valuation method de-
veloped by the Secretary under 25
U.S.C. 2214; and

(2) Complies with Departmental poli-
cies regarding appraisals, including
third-party appraisals.

(d) Indian landowners may use com-
petitive bidding as a valuation method.

§162.423 When are monetary com-
pensation payments due under a
business lease?

(a) A business lease must specify the
dates on which all payments are due.
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(b) Unless the lease provides other-
wise, payments may not be made or ac-
cepted more than one year in advance
of the due date.

(c) Payments are due at the time
specified in the lease, regardless of
whether the lessee receives an advance
billing or other notice that a payment
is due.

§162.424 Must a business lease specify
who receives monetary compensa-
tion payments?

(a) A business lease must specify
whether the lessee will make payments
directly to the Indian landowners (di-
rect pay) or to us on their behalf.

(b) The lessee may make payments
directly to the Indian landowners if:

(1) The Indian landowners’ trust ac-
counts are unencumbered;

(2) There are 10 or fewer beneficial
owners; and

(3) One hundred percent of the bene-
ficial owners (including those on whose
behalf we have consented) agree to re-
ceive payment directly from the lessee
at the start of the lease.

(c) If the lease provides that the les-
see will directly pay the Indian land-
owners, then:

(1) The lease must include provisions
for proof of payment upon our request.

(2) When we consent on behalf of an
Indian landowner, the lessee must
make payment to us on behalf of that
landowner.

(3) The lessee must send direct pay-
ments to the parties and addresses
specified in the lease, unless the lessee
receives notice of a change of owner-
ship or address.

(4) Unless the lease provides other-
wise, compensation payments may not
be made payable directly to anyone
other than the Indian landowners.

(5) Direct payments must continue
through the duration of the lease, ex-
cept that:

(i) The lessee must make all Indian
landowners’ payments to us if 100 per-
cent of the Indian landowners agree to
suspend direct pay and provide us with
documentation of their agreement; and

(ii) The lessee must make that indi-
vidual Indian landowner’s payment to
us if any individual Indian landowner
who dies, is declared non compos
mentis, owes a debt resulting in a trust

§162.426

account encumbrance, or his or her
whereabouts become unknown.

§162.425 What form of monetary com-
pensation payment is acceptable
under a business lease?

(a) When payments are made directly
to Indian landowners, the form of pay-
ment must be acceptable to the Indian
landowners.

(b) When payments are made to us,
our preferred method of payment is
electronic funds transfer payments. We
will also accept:

(1) Money orders;

(2) Personal checks;

(3) Certified checks; or

(4) Cashier’s checks.

(c) We will not accept cash or foreign
currency.

(d) We will accept third-party checks
only from financial institutions or Fed-
eral agencies.

§162.426 May the business lease pro-
vide for non-monetary or varying
types of compensation?

(a) A lease may provide for the fol-
lowing, subject to the conditions in
paragraphs (b) and (c) of this section:

(1) Alternative forms of compensa-
tion, including but not limited to, in-
kind consideration and payments based
on percentage of income; or

(2) Varying types of compensation at
specific stages during the life of the
lease, including but not limited to
fixed annual payments during con-
struction, payments based on income
during an operational period, and bo-
nuses.

(b) For tribal land, we will defer to
the tribe’s determination that the com-
pensation under paragraph (a) of this
section is in its best interest, if the
tribe submits a signed certification or
tribal authorization stating that it has
determined the compensation under
paragraph (a) of this section to be in
its best interest.

(¢c) For individually owned land, we
may approve a lease that provides for
compensation under paragraph (a) of
this section if we determine that it is
in the best interest of the Indian land-
owners.
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§162.427 Will BIA notify a lessee when
a payment is due under a business
lease?

Upon request of the Indian land-
owners, we may issue invoices to a les-
see in advance of the dates on which
payments are due under a business
lease. The lessee’s obligation to make
these payments in a timely manner
will not be excused if invoices are not
issued, delivered, or received.

§162.428 Must a business lease provide
for compensation reviews or adjust-
ments?

(a) For a business lease of tribal land,
unless the lease provides otherwise, no
periodic review of the adequacy of com-
pensation or adjustment is required if
the tribe states in its tribal certifi-
cation or authorization that it has de-
termined that not having compensa-
tion reviews and/or adjustments is in
its best interest.

(b) For a business lease of individ-
ually owned Indian land, unless the
lease provides otherwise, no periodic
review of the adequacy of compensa-
tion or adjustment is required if:

(1) If the term of the lease is 5 years
or less;

(2) The lease provides for automatic
adjustments; or

(3) We determine it is in the best in-
terest of the Indian landowners not to
require a review or automatic adjust-
ment based on circumstances includ-
ing, but not limited to, the following:

(i) The lease provides for payment of
less than fair market rental;

(ii) The lease is for religious, edu-
cational, recreational, cultural, or
other public purposes;

(iii) The lease provides for most or
all of the compensation to be paid dur-
ing the first 5 years of the lease term
or before the date the review would be
conducted; or

(iv) The lease provides for graduated
rent or non-monetary or various types
of compensation.

(c) If the conditions in paragraph (a)
or (b) of this section are not met, a re-
view of the adequacy of compensation
must occur at least every fifth year, in
the manner specified in the lease. The
lease must specify:

(1) When adjustments take effect;

(2) Who can make adjustments;
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(3) What the adjustments are based
on; and

(4) How to resolve disputes arising
from the adjustments.

(d) When a review results in the need
for adjustment of compensation, the
Indian landowners must consent to the
adjustment in accordance with §162.012,
unless the lease provides otherwise.

§162.429 What other types of pay-
ments are required under a busi-
ness lease?

(a) The lessee may be required to pay
additional fees, taxes, and assessments
associated with the use of the land, as
determined by entities having jurisdic-
tion, except as provided in §162.017. The
lessee must pay these amounts to the
appropriate office.

(b) If the leased premises are within
an Indian irrigation project or drainage
district, except as otherwise provided
in part 171 of this chapter, the lessee
must pay all operation and mainte-
nance charges that accrue during the
lease term. The lessee must pay these
amounts to the appropriate office in
charge of the irrigation project or
drainage district. We will treat failure
to make these payments as a violation
of the lease.

(c) Where the property is subject to
at least one other lease for another
compatible use, the lessees may agree
among themselves how to allocate pay-
ment of the Indian irrigation operation
and maintenance charges.

BONDING AND INSURANCE

§162.434 Must a lessee provide a per-
formance bond for a business lease?

The lessee must provide a perform-
ance bond or alternative form of secu-
rity, except as provided in paragraph
(f) of this section.

(a) The performance bond or alter-
native form of security must be in an
amount sufficient to secure the con-
tractual obligations including:

(1) No less than:

(i) The highest annual rental speci-
fied in the lease, if compensation is
paid annually; or

(ii) If the compensation is not paid
annually, another amount established
by BIA in consultation with the tribe
for tribal land or, where feasible, with
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Indian landowners for
owned Indian land;

(2) The construction of any required
permanent improvements;

(3) The operation and maintenance
charges for any land located within an
irrigation project; and

(4) The restoration and reclamation
of the leased premises, to their condi-
tion at the start of the lease term or
some other specified condition.

(b) The performance bond or other se-
curity:

(1) Must be deposited with us and
made payable only to us, and may not
be modified without our approval, ex-
cept as provided in paragraph (b)(2) of
this section; and

(2) For tribal land, if the lease so pro-
vides, may be deposited with the tribe
and made payable to the tribe, and
may not be modified without the ap-
proval of the tribe.

(c) The lease must specify the condi-
tions under which we may adjust secu-
rity or performance bond requirements
to reflect changing conditions, includ-
ing consultation with the tribal land-
owner for tribal land before the adjust-
ment.

(d) We may require that the surety
provide any supporting documents
needed to show that the performance
bond or alternative forms of security
will be enforceable, and that the surety
will be able to perform the guaranteed
obligations.

(e) The performance bond or other se-
curity instrument must require the
surety to provide notice to us at least
60 days before canceling a performance
bond or other security. This will allow
us to notify the lessee of its obligation
to provide a substitute performance
bond or other security and require col-
lection of the bond or security before
the cancellation date. Failure to pro-
vide a substitute performance bond or
security is a violation of the lease.

(f) We may waive the requirement for
a performance bond or alternative form
of security if either:

(1) The lease is for religious, edu-
cational, recreational, cultural, or
other public purposes; or

(2) The Indian landowners request it
and we determine a waiver is in the In-
dian landowners’ best interest.

individually
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(g) For tribal land, we will defer, to
the maximum extent possible, to the
tribe’s determination that a waiver of
a performance bond or alternative form
of security is in its best interest.

§162.435 What forms of security are
acceptable under a business lease?

(a) We will accept a performance
bond only in one of the following
forms:

(1) Certificates of deposit issued by a
federally insured financial institution
authorized to do business in the United
States;

(2) Irrevocable letters of credit issued
by a federally insured financial institu-
tion authorized to do business in the
United States;

(3) Negotiable Treasury securities; or

(4) Surety bonds issued by a company
approved by the U.S. Department of
the Treasury.

(b) We may accept an alternative
form of security approved by us that
provides adequate protection for the
Indian landowners and us, including
but not limited to an escrow agreement
and assigned savings account.

(c) All forms of performance bonds or
alternative security must, if applica-
ble:

(1) Indicate on their face that BIA ap-
proval is required for redemption;

(2) Be accompanied by a statement
granting full authority to BIA to make
an immediate claim upon or sell them
if the lessee violates the lease;

(3) Be irrevocable during the term of
the performance bond or alternative se-
curity; and

(4) Be automatically renewable dur-
ing the term of the lease.

(d) We will not accept cash bonds.

§162.436 What is the release process
for a performance bond or alter-
native form of security under a
business lease?

(a) Upon expiration, termination, or
cancellation of the lease, the lessee
may ask BIA in writing to release the
performance bond or alternative form
of security.

(b) Upon receiving a request under
paragraph (a) of this section, BIA will:

(1) Confirm with the tribe, for tribal
land or, where feasible, with the Indian
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landowners for individually owned In-
dian land, that the lessee has complied
with all lease obligations; and

(2) Release the performance bond or
alternative form of security to the les-
see, unless we determine that the bond
or security must be redeemed to fulfill
the contractual obligations.

§162.437 Must a lessee provide insur-
ance for a business lease?

Except as provided in paragraph (c)
of this section, a lessee must provide
insurance necessary to protect the in-
terests of the Indian landowners and in
the amount sufficient to protect all in-
surable permanent improvements on
the premises.

(a) The insurance may include prop-
erty, crop, liability, and casualty in-
surance, depending on the Indian land-
owners’ interests to be protected.

(b) Both the Indian landowners and
the United States must be identified as
additional insured parties.

(c) We may waive the requirement for
insurance upon the request of the In-
dian landowner, if a waiver is in the
best interest of the Indian landowner,
including if the lease is for less than
fair market rental or nominal com-
pensation. For tribal land, we will
defer, to the maximum extent possible,
to the tribe’s determination that a
waiver is in its best interest.

APPROVAL

§162.438 What documents are re-
quired for BIA approval of a busi-
ness lease?

A lessee or the Indian landowners
must submit the following documents
to us to obtain BIA approval of a busi-
ness lease:

(a) A lease executed by the Indian
landowners and the lessee that meets
the requirements of this part;

(b) For tribal land, a tribal author-
ization for the lease and, if applicable,
meeting the requirements of
§§162.420(a), 162.426(b), and 162.428(a), or
a separate signed certification meeting
the requirements of §§162.426(b) and
162.428(a));

(c) A valuation,
§162.420 or §162.421;

(d) Proof of insurance,
under §162.437;

if required under

if required
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(e) A performance bond or other secu-
rity, if required under §162.434;

(f) Statement from the appropriate
tribal authority that the proposed use
is in conformance with applicable trib-
al law, if required by the tribe;

(g) Environmental and archeological
reports, surveys, and site assessments
as needed to facilitate compliance with
applicable Federal and tribal environ-
mental and land use requirements, in-
cluding any documentation prepared
under §162.027(b);

(h) A restoration and reclamation
plan (and any subsequent modifications
to the plan), if appropriate;

(i) Where the lessee is not an entity
owned and operated by the tribe, docu-
ments that demonstrate the technical
capability of the Ilessee or Ilessee’s
agent to construct, operate, maintain,
and terminate the proposed project and
the lessee’s ability to successfully de-
sign, construct, or obtain the funding
for a project similar to the proposed
project, if appropriate;

(j) A preliminary plan of develop-
ment that describes the type and loca-
tion of any permanent improvements
the lessee plans to construct and a
schedule showing the tentative com-
mencement and completion dates for
those improvements, if appropriate;

(k) A legal description of the land
under §162.418;

(1) If the lease is being approved
under 25 U.S.C. 415, information to as-
sist us in our evaluation of the factors
in 25 U.S.C. 415(a); and

(m) If the lessee is a corporation,
limited liability company, partnership,
joint venture, or other legal entity, ex-
cept a tribal entity, information such
as organizational documents, certifi-
cates, filing records, and resolutions,
that demonstrates that:

(1) The representative has authority
to execute a lease;

(2) The lease will be enforceable
against the lessee; and

(3) The legal entity is in good stand-
ing and authorized to conduct business
in the jurisdiction where the land is lo-
cated.
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§162.439 Will BIA review a proposed
business lease before or during
preparation of the NEPA review
documentation?

Upon request of the Indian land-
owners, we will review the proposed
business lease after negotiation by the
parties, before or during preparation of
the NEPA review documentation and
any valuation. Within 60 days of receiv-
ing the proposed lease, we will provide
an acknowledgement of the terms of
the lease and identify any provisions
that, based on this acknowledgment re-
view, would justify disapproval of the
lease, pending results of the NEPA re-
view and any valuation.

§162.440 What is the approval process
for a business lease?

(a) Before we approve a business
lease, we must determine that the
lease is in the best interest of the In-
dian landowners. In making that deter-
mination, we will:

(1) Review the lease and supporting
documents;

(2) Identify potential environmental
impacts and ensure compliance with
all applicable environmental laws, land
use laws, and ordinances;

(3) If the lease is being approved
under 25 U.S.C. 415, assure ourselves
that adequate consideration has been
given to the factors in 25 U.S.C. 415(a);
and

(4) Require any lease modifications
or mitigation measures necessary to
satisfy any requirements including any
other Federal or tribal land use re-
quirements.

(b) Upon receiving a business lease
package, we will promptly notify the
parties whether the package is or is
not complete. A complete package in-
cludes all the information and sup-
porting documents required under this
subpart, including but not limited to,
NEPA review documentation and valu-
ation documentation, where applicable.

(1) If the business lease package is
not complete, our letter will identify
the missing information or documents
required for a complete package. If we
do not respond to the submission of a
business lease package, the parties
may take action under §162.463.

(2) If the business lease package is
complete, we will notify the parties of

§162.442

the date of our receipt. Within 60 days
of the receipt date, we will approve or
disapprove the lease, return the pack-
age for revision, or inform the parties
in writing that we need additional re-
view time. If we inform the parties in
writing that we need additional time,
then:

(i) Our letter informing the parties
that we need additional review time
must identify our initial concerns and
invite the parties to respond within 15
days of the date of the letter; and

(ii) We have 30 days from sending the
letter informing the parties that we
need additional time to approve or dis-
approve the lease.

(c) If we do not meet the deadlines in
this section, then the parties may take
appropriate action under §162.463.

(d) We will provide any lease ap-
proval or disapproval and the basis for
the determination, along with notifica-
tion of any appeal rights under part 2
of this chapter, in writing to the par-
ties to the lease.

(e) We will provide approved business
leases on tribal land to the lessee and
provide a copy to the tribe. We will
provide approved business leases on in-
dividually owned Indian land to the
lessee, and make copies available to
the Indian landowners upon written re-
quest.

§162.441 How will BIA decide whether
to approve a business lease?

(a) We will approve a business lease
unless:

(1) The required consents have not
been obtained from the parties to the
lease;

(2) The requirements of this subpart
have not been met; or

(3) We find a compelling reason to
withhold our approval in order to pro-
tect the best interests of the Indian
landowners.

(b) We will defer, to the maximum
extent possible, to the Indian land-
owners’ determination that the lease is
in their best interest.

(c) We may not unreasonably with-
hold approval of a lease.

§162.442 When will a business lease be
effective?

(a) A business lease will be effective
on the date that we approve the lease,
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even if an appeal is filed under part 2 of
this chapter.

(b) The lease may specify a date on
which the obligations between the par-
ties to the business lease are triggered.
Such date may be before or after the
approval date under paragraph (a) of
this section.

§162.443 Must a business lease docu-
ment be recorded?

(a) Any business lease document
must be recorded in our LTRO with ju-
risdiction over the leased land.

(1) We will record the lease document
immediately following our approval.

(2) If our approval of an assignment
or sublease is not required, the parties
must record the assignment or sublease
in the LTRO with jurisdiction over the
leased land.

(b) The tribe must record lease docu-
ments for the following types of leases
in the LTRO with jurisdiction over the
leased lands, even though BIA approval
is not required:

(1) Leases of tribal land a corporate
entity leases to a third party under 25
U.S.C. 477; and

(2) Leases of tribal land under a spe-
cial act of Congress authorizing leases
without our approval under certain
conditions.

§162.444 Will BIA require an appeal
bond for an appeal of a decision on
a business lease document?

(a) If a party appeals our decision on
a lease, assignment, amendment, or
sublease, then the official to whom the
appeal is made may require the appel-
lant to post an appeal bond in accord-
ance with part 2 of this chapter. We
will not require an appeal bond:

(1) For an appeal of a decision on a
leasehold mortgage; or

(2) If the tribe is a party to the ap-
peal and requests a waiver of the ap-
peal bond.

(b) The appellant may not appeal the
appeal bond decision. The appellant
may, however, request that the official
to whom the appeal is made reconsider
the bond decision, based on extraor-
dinary circumstances. Any reconsider-
ation decision is final for the Depart-
ment.
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AMENDMENTS

§162.445 May the parties amend a
business lease?

The parties may amend a business
lease by obtaining:

(a) The lessee’s signature;

(b) The Indian landowners’ consent
under the requirements in §162.446; and

(c) BIA approval of the amendment
under §§162.447 and 162.448.

§162.446 What are the consent re-
quirements for an amendment to a
business lease?

(a) Unless the lease provides other-
wise, the lessee must notify all Indian
landowners of the proposed amend-
ment.

(b) The Indian landowners, or their
representatives under §162.013, must
consent to an amendment of a business
lease in the same percentages and man-
ner as a new business lease under
§162.012, unless the lease:

(1) Provides that individual Indian
landowners are deemed to have con-
sented where they do not object in
writing to the amendment within a
specified period of time following the
landowners’ receipt of the amendment
and the lease meets the requirements
of paragraph (c) of this section;

(2) Authorizes one or more represent-
atives to consent to an amendment on
behalf of all Indian landowners; or

(3) Designates us as the Indian land-
owners’ representative for the purposes
of consenting to an amendment.

(c) If the lease provides for deemed
consent under paragraph (b)(1) of this
section, it must require the parties to
submit to us:

(1) A copy of the executed amend-
ment or other documentation of any
Indian landowners’ actual consent;

(2) Proof of mailing of the amend-
ment to any Indian landowners who are
deemed to have consented; and

(3) Any other pertinent information
for us to review.

(d) Unless specifically authorized in
the lease, a written power of attorney,
or a court document, Indian land-
owners may not be deemed to have con-
sented to, and an Indian landowner’s
designated representative may not ne-
gotiate or consent to, an amendment
that would:
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(1) Reduce the payment obligations
to the Indian landowners;

(2) Increase or decrease the lease
area;

(3) Terminate or change the term of
the lease; or

(4) Modify the dispute resolution pro-
cedures.

§162.447 What is the approval process
for an amendment to a business
lease?

(a) When we receive an amendment
that meets the requirements of this
subpart, we will notify the parties of
the date we receive it. We have 30 days
from receipt of the executed amend-
ment, proof of required consents, and
required documentation to approve or
disapprove the amendment or inform
the parties in writing that we need ad-
ditional review time. Our determina-
tion whether to approve the amend-
ment will be in writing and will state
the basis for our approval or dis-
approval.

(b) Our letter informing the parties
that we need additional review time
must identify our initial concerns and
invite the parties to respond within 15
days of the date of the letter. We have
30 days from sending the letter inform-
ing the parties that we need additional
time to approve or disapprove the
amendment.

(c) If we do not meet the deadline in
paragraph (a) or this section, or para-
graph (b) of this section if applicable,
the amendment is deemed approved to
the extent consistent with Federal law.
Unless the lease provides otherwise,
provisions of the amendment that are
inconsistent with Federal law will be
severed and unenforceable; all other
provisions of the amendment will re-
main in force.

§162.448 How will BIA decide whether
to approve an amendment to a busi-
ness lease?

(a) We may disapprove a business
lease amendment only if at least one of
the following is true:

(1) The Indian landowners have not
consented and their consent is re-
quired;

(2) The lessee’s mortgagees or sure-
ties have not consented;
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(3) The lessee is in violation of the
lease;

(4) The requirements of this subpart
have not been met; or

(5) We find a compelling reason to
withhold our approval in order to pro-
tect the best interests of the Indian
landowners.

(b) We will defer, to the maximum
extent possible to the Indian land-
owners’ determination that the amend-
ment is in their best interest.

(c) We may not unreasonably with-
hold approval of an amendment.

ASSIGNMENTS

§162.449 May a lessee assign a busi-
ness lease?

(a) A lessee may assign a business
lease by meeting the consent require-
ments in §162.450 and obtaining our ap-
proval of the assignment under
§§162.451 and 162.452, or by meeting the
conditions in paragraphs (b) or (c) of
this section.

(b) Where provided in the lease, the
lessee may assign the lease to the fol-
lowing without meeting consent re-
quirements or obtaining BIA approval
of the assignment, as long as the lessee
notifies BIA of the assignment within
30 days after it is executed:

(1) Not more than three distinct legal
entities specified in the lease; or

(2) The lessee’s wholly owned subsidi-
aries.

(c) The lessee may assign the lease
without our approval or meeting con-
sent requirements if:

(1) The assignee is a leasehold mort-
gagee or its designee, acquiring the
lease either through foreclosure or by
conveyance;

(2) The assignee agrees in writing to
assume all of the obligations and con-
ditions of the lease; and

(3) The assignee agrees in writing
that any transfer of the lease will be in
accordance with applicable law under
§162.014.

§162.450 What are the consent re-
quirements for an assignment of a
business lease?

(a) Unless the lease provides other-
wise, the lessee must notify all Indian
landowners of the proposed assign-
ment.
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(b) The Indian landowners, or their
representatives under §162.013, must
consent to an amendment of a business
lease in the same percentages and man-
ner as a new business lease under
§162.012, unless the lease:

(1) Provides that individual Indian
landowners are deemed to have con-
sented where they do not object in
writing to the amendment within a
specified period of time following the
landowners’ receipt of the amendment
and the lease meets the requirements
of paragraph (c) of this section;

(2) Authorizes one or more represent-
atives to consent to an amendment on
behalf of all Indian landowners; or

(3) Designates us as the Indian land-
owners’ representative for the purposes
of consenting to an amendment.

(c) If the lease provides for deemed
consent under paragraph (b)(1) of this
section, it must require the parties to
submit to us:

(1) A copy of the executed amend-
ment or other documentation of any
Indian landowners’ actual consent;

(2) Proof of mailing of the amend-
ment to any Indian landowners who are
deemed to have consented; and

(3) Any other pertinent information
for us to review.

(d) The lessee must obtain the con-
sent of the holders of any bonds or
mortgages.

§162.451 What is the approval process
for an assignment of a business
lease?

(a) When we receive an assignment
that meets the requirements of this
subpart, we will notify the parties of
the date we receive it. If our approval
is required, we have 30 days from re-
ceipt of the executed assignment, proof
of required consents, and required doc-
umentation to approve or disapprove
the assignment. Our determination
whether to approve the assignment will
be in writing and will state the basis
for our approval or disapproval.

(b) If we do not meet the deadline in
this section, the lessee or Indian land-
owners may take appropriate action
under §162.463.
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§162.452 How will BIA decide whether
to approve an assignment of a busi-
ness lease?

(a) We may disapprove an assignment
of a business lease only if at least one
of the following is true:

(1) The Indian landowners have not
consented and their consent is re-
quired;

(2) The lessee’s mortgagees or sure-
ties have not consented;

(3) The lessee is in violation of the
lease;

(4) The assignee does not agree to be
bound by the terms of the lease;

(5) The requirements of this subpart
have not been met; or

(6) We find a compelling reason to
withhold our approval in order to pro-
tect the best interests of the Indian
landowners.

(b) In making the finding required by
paragraph (a)(6) of this section, we may
consider whether:

(1) The value of any part of the leased
premises not covered by the assign-
ment would be adversely affected; and

(2) If a performance bond is required,
the assignee has posted the bond or se-
curity and provided supporting docu-
ments that demonstrate that:

(i) The lease will be enforceable
against the assignee; and

(ii) The assignee will be able to per-
form its obligations under the lease or
assignment.

(c) We will defer, to the maximum ex-
tent possible, to the Indian landowners’
determination that the assignment is
in their best interest.

(d) We may not unreasonably with-
hold approval of an assignment.

SUBLEASES

§162.453 May a lessee sublease a busi-
ness lease?

(a) A lessee may sublease a business
lease by meeting the consent require-
ments in §162.454 and obtaining our ap-
proval of the sublease under §§162.455
and 162.456, or by meeting the condi-
tions in paragraph (b) of this section.

(b) Where the sublease is part of a
commercial development or residential
development, the lessee may sublease
without meeting consent requirements
or obtaining BIA approval of the sub-
lease, if:
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(1) The lease provides for subleasing
without meeting consent requirements
or obtaining BIA approval;

(2) The sublease does not relieve the
lessee/sublessor of any liability; and

(3) The parties provide BIA with a
copy of the sublease within 30 days
after it is executed.

§162.454 What are the consent re-
quirements for a sublease of a busi-
ness lease?

(a) Unless the lease provides other-
wise, the lessee must notify all Indian
landowners of the proposed sublease.

(b) The Indian landowners must con-
sent to a sublease of a business lease in
the same percentages and manner as a
new business lease under §162.012, un-
less the lease:

(1) Provides that individual Indian
landowners are deemed to have con-
sented where they do not object in
writing to the sublease within a speci-
fied period of time following the land-
owners’ receipt of the sublease and the
lease meets the requirements of para-
graph (c) of this section;

(2) Authorizes one or more represent-
atives to consent to a sublease on be-
half of all Indian landowners; or

(3) Designates us as the Indian land-
owners’ representative for the purposes
of consenting to a sublease.

(c) If the lease provides for deemed
consent under paragraph (b)(1) of this
section, it must require the parties to
submit to us:

(1) A copy of the executed sublease or
other documentation of any Indian
landowners’ actual consent;

(2) Proof of mailing of the sublease to
any Indian landowners who are deemed
to have consented; and

(3) Any other pertinent information
for us to review.

§162.455 What is the approval process
for a sublease of a business lease?

(a) When we receive a sublease that
meets the requirements of this subpart,
we will notify the parties of the date
we receive it. If our approval is re-
quired, we have 30 days from receipt of
the executed sublease, proof of required
consents, and required documentation
to approve or disapprove the sublease
or inform the parties in writing that
we need additional review time. Our
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determination whether to approve the
sublease will be in writing and will
state the basis for our approval or dis-
approval.

(b) Our letter informing the parties
that we need additional review time
must identify our initial concerns and
invite the parties to respond within 15
days of the date of the letter. We have
30 days from sending the letter inform-
ing the parties that we need additional
time to approve or disapprove the sub-
lease.

(c) If we do not meet the deadline in
paragraph (a) of this section, or para-
graph (b) of this section if applicable,
the sublease is deemed approved to the
extent consistent with Federal law.
Unless the lease provides otherwise,
provisions of the sublease that are in-
consistent with Federal law will be sev-
ered and unenforceable; all other provi-
sions of the sublease will remain in
force.

§162.456 How will BIA decide whether
to approve a sublease of a business
lease?

(a) We may disapprove a sublease of a
business lease only if at least one of
the following is true:

(1) The Indian landowners have not
consented and their consent is re-
quired;

(2) The lessee’s mortgagees or sure-
ties have not consented;

(3) The lessee is in violation of the
lease;

(4) The lessee will not remain liable
under the lease;

(5) The requirements of this subpart
have not been met; or

(6) We find a compelling reason to
withhold our approval in order to pro-
tect the best interests of the Indian
landowners.

(b) In making the finding required by
paragraph (a)(6) of this section, we may
consider whether the value of any part
of the leased premises not covered by
the sublease would be adversely af-
fected.

(c) We will defer, to the maximum ex-
tent possible, to the Indian landowners’
determination that the sublease is in
their best interest.

(d) We may not unreasonably with-
hold approval of a sublease.
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LEASEHOLD MORTGAGES

§162.457 May a lessee mortgage a busi-
ness lease?

(a) A lessee may mortgage a business
lease by meeting the consent require-
ments in §162.458 and obtaining our ap-
proval of the leasehold mortgage under
§§ 162.459 and 162.460.

(b) Refer to §162.449(c) for informa-
tion on what happens if a sale or fore-
closure under an approved mortgage of
the leasehold interest occurs.

§162.458 What are the consent re-
quirements for a leasehold mort-
gage of a business lease?

(a) Unless the lease provides other-
wise, the lessee must notify all Indian
landowners of the proposed leasehold
mortgage.

(b) The Indian landowners, or their
representatives under §162.013, must
consent to a leasehold mortgage of a
business lease in the same percentages
and manner as a new business lease
under §162.012, unless the lease:

(1) States that landowner consent is
not required for a leasehold mortgage
and identifies what law would apply in
case of foreclosure;

(2) Provides that individual Indian
landowners are deemed to have con-
sented where they do not object in
writing to the leasehold mortgage
within a specified period of time fol-
lowing the landowners’ receipt of the
leasehold mortgage and the Ilease
meets the requirements of paragraph
(c) of this section;

(3) Authorizes one or more represent-
atives to consent to a leasehold mort-
gage on behalf of all Indian land-
owners; or

(4) Designates us as the Indian land-
owners’ representative for the purposes
of consenting to a leasehold mortgage.

(c) If the lease provides for deemed
consent under paragraph (b)(2) of this
section, it must require the parties to
submit to us:

(1) A copy of the executed leasehold
mortgage or other documentation of
any Indian landowners’ actual consent;

(2) Proof of mailing of the leasehold
mortgage to any Indian landowners
who are deemed to have consented; and
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(3) Any other pertinent information
for us to review.

§162.459 What is the approval process
for a leasehold mortgage of a busi-
ness lease?

(a) When we receive a leasehold
mortgage that meets the requirements
of this subpart, we will notify the par-
ties of the date we receive it. We have
20 days from receipt of the executed
leasehold mortgage, proof of required
consents, and required documentation
to approve or disapprove the leasehold
mortgage. Our determination whether
to approve the leasehold mortgage will
be in writing and will state the basis
for our approval or disapproval.

(b) If we do not meet the deadline in
this section, the lessee may take ap-
propriate action under §162.463.

§162.460 How will BIA decide whether
to approve a leasehold mortgage of
a business lease?

(a) We may disapprove a leasehold
mortgage of a business lease only if at
least one of the following is true:

(1) The Indian landowners have not
consented and their consent is re-
quired;

(2) The lessee’s mortgagees or sure-
ties have not consented;

(3) The requirements of this subpart
have not been met; or

(4) We find a compelling reason to
withhold our approval in order to pro-
tect the best interests of the Indian
landowners.

(b) In making the finding required by
paragraph (a)(4) of this section, we may
consider whether:

(1) The leasehold mortgage proceeds
would be used for purposes unrelated to
the leased premises; and

(2) The leasehold mortgage is limited
to the leasehold.

(c) We will defer, to the maximum ex-
tent possible, to the Indian landowners’
determination that the leasehold mort-
gage is in their best interest.

(d) We may not unreasonably with-
hold approval of a leasehold mortgage.
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EFFECTIVENESS, COMPLIANCE, AND
ENFORCEMENT

§162.461 When will an amendment, as-
signment, sublease, or leasehold
mortgage of a business lease be ef-
fective?

(a) An amendment, assignment, sub-
lease, or leasehold mortgage of a busi-
ness lease will be effective when ap-
proved, even if an appeal is filed under
part 2 of this chapter, except:

(1) If the amendment or sublease was
deemed approved under §162.447(c) or
§162.455(c), the amendment or sublease
becomes effective 45 days from the date
the parties mailed or delivered the doc-
ument to us for our review or, if we
sent a letter informing the parties that
we need additional time to approve or
disapprove the lease, the amendment
or sublease becomes effective 45 days
from the date of the letter informing
the parties that we need additional
time to approve or disapprove the
lease; and

(2) An assignment that does not re-
quire our approval under §162.449(b) or
§162.449(c) or a sublease that does not
require our approval under §152.453(b)
becomes effective on the effective date
specified in the assignment or sublease.
If the assignment or sublease does not
specify the effective date, it becomes
effective upon execution by the parties.

(b) We will provide copies of approved
documents to the party requesting ap-
proval, to the tribe for tribal land, and
upon request, to other parties to the
lease document.

§162.462 What happens if BIA dis-
approves an amendment, assign-
ment, sublease, or leasehold mort-
gage of a business lease?

If we disapprove an amendment, as-
signment, sublease, or leasehold mort-
gage of a business lease, we will notify
the parties immediately and advise the
landowners of their right to appeal the
decision under part 2 of this chapter.

§162.463 What happens if BIA does not
meet a deadline for issuing a deci-
sion on a lease document?

(a) If a Superintendent does not meet
a deadline for issuing a decision on a
lease, assignment, or leasehold mort-
gage, the parties may file a written no-
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tice to compel action with the appro-
priate Regional Director.

(b) The Regional Director has 15 days
from receiving the notice to:

(1) Issue a decision; or

(2) Order the Superintendent to issue
a decision within the time set out in
the order.

(c) The parties may file a written no-
tice to compel action with the BIA Di-
rector if:

(1) The Regional Director does not
meet the deadline in paragraph (b) of
this section;

(2) The Superintendent does not issue
a decision within the time set by the
Regional Director under paragraph
(b)(2) of this section; or

(3) The initial decision on the lease,
assignment, or leasehold mortgage is
with the Regional Director, and he or
she does not meet the deadline for such
decision.

(d) The BIA Director has 15 days from
receiving the notice to:

(1) Issue a decision; or

(2) Order the Regional Director or
Superintendent to issue a decision
within the time set out in the order.

(e) If the Regional Director or Super-
intendent does not issue a decision
within the time set out in the order
under paragraph (d)(2), then the BIA
Director must issue a decision within
15 days from the expiration of the time
set out in the order.

(f) The parties may file an appeal
from our inaction to the Interior Board
of Indian Appeals if the Director does
not meet the deadline in paragraph (d)
or (e) of this section.

(g) The provisions of 256 CFR 2.8 do
not apply to the inaction of BIA offi-
cials with respect to a decision on a
lease, amendment, assignment, sub-
lease, or leasehold mortgage under this
subpart.

§162.464 May BIA investigate compli-
ance with a business lease?

(a) We may enter the leased premises
at any reasonable time, upon reason-
able notice, and consistent with any
notice requirements under applicable
tribal law and applicable lease docu-
ments, to protect the interests of the
Indian landowners and to determine if
the lessee is in compliance with the re-
quirements of the lease.
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(b) If an Indian landowner notifies us
that a specific lease violation has oc-
curred, we will promptly initiate an ap-
propriate investigation.

§162.465 May a business lease provide
for negotiated remedies if there is a
violation?

(a) A business lease of tribal land
may provide either or both parties with
negotiated remedies in the event of a
lease violation, including, but not lim-
ited to, the power to terminate the
lease. If the lease provides one or both
parties with the power to terminate
the lease:

(1) BIA approval of the termination is
not required;

(2) The termination is effective with-
out BIA cancellation; and

(3) The Indian landowners must no-
tify us of the termination so that we
may record it in the LTRO.

(b) A business lease of individually
owned Indian land may provide either
or both parties with negotiated rem-
edies, so long as the lease also specifies
the manner in which those remedies
may be exercised by or on behalf of the
Indian landowners of the applicable
percentage of interests under §162.012
of this part. If the lease provides one or
both parties with the power to termi-
nate the lease:

(1) BIA concurrence with the termi-
nation is required to ensure that the
Indian landowners of the applicable
percentage of interests have consented;
and

(2) BIA will record the termination in
the LTRO.

(c) The parties must notify any sur-
ety or mortgagee of any violation that
may result in termination and the ter-
mination of a business lease.

(d) Negotiated remedies may apply in
addition to, or instead of, the cancella-
tion remedy available to us, as speci-
fied in the lease. The landowners may
request our assistance in enforcing ne-
gotiated remedies.

(e) A business lease may provide that
lease violations will be addressed by a
tribe, and that lease disputes will be
resolved by a tribal court, any other
court of competent jurisdiction, or by a
tribal governing body in the absence of
a tribal court, or through an alter-
native dispute resolution method. We

25 CFR Ch. | (4-1-25 Edition)

may not be bound by decisions made in
such forums, but we will defer to ongo-
ing actions or proceedings, as appro-
priate, in deciding whether to exercise
any of the remedies available to us.

§162.466 What will BIA do about a vio-
lation of a business lease?

(a) In the absence of actions or pro-
ceedings described in §162.465(e), or if it
is not appropriate for us to defer to the
actions or proceedings, we will follow
the procedures in paragraphs (b) and (c)
of this section.

(b) If we determine there has been a
violation of the conditions of a busi-
ness lease, other than a violation of
payment provisions covered by para-
graph (c) of this section, we will
promptly send the lessee and any sur-
ety and mortgagee a notice of violation
by certified mail, return receipt re-
quested.

(1) We will send a copy of the notice
of violation to the tribe for tribal land,
or provide constructive notice to In-
dian landowners for individually owned
Indian land.

(2) The notice of violation will advise
the lessee that, within 10 business days
of the receipt of a notice of violation,
the lessee must:

(i) Cure the violation and notify us,
and the tribe for tribal land, in writing
that the violation has been cured;

(ii) Dispute our determination that a
violation has occurred; or

(iii) Request additional time to cure
the violation.

(3) The notice of violation may order
the lessee to cease operations under
the lease.

(c) A lessee’s failure to pay com-
pensation in the time and manner re-
quired by a business lease is a violation
of the lease, and we will issue a notice
of violation in accordance with this
paragraph.

(1) We will send the lessees and any
surety and mortgagee a notice of viola-
tion by certified mail, return receipt
requested:

(i) Promptly following the date on
which the payment was due, if the
lease requires that payments be made
to us; or

(ii) Promptly following the date on
which we receive actual notice of non-
payment from the Indian landowners,
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if the lease provides for payment di-
rectly to the Indian landowners.

(2) We will send a copy of the notice
of violation to the tribe for tribal land,
or provide constructive notice to the
Indian landowners for individually
owned Indian land.

(3) The notice of violation will re-
quire the lessee to provide adequate
proof of payment.

(d) The lessee and its sureties will
continue to be responsible for the obli-
gations in the lease until the lease ex-
pires, or is terminated or cancelled.

§162.467 What will BIA do if the lessee
does not cure a violation of a busi-
ness lease on time?

(a) If the lessee does not cure a viola-
tion of a business lease within the re-
quired time period, or provide adequate
proof of payment as required in the no-
tice of violation, we will consult with
the tribe for tribal land or, where fea-
sible, with Indian landowners for indi-
vidually owned Indian land, and deter-
mine whether:

(1) We should cancel the lease;

(2) The Indian landowners wish to in-
voke any remedies available to them
under the lease;

(3) We should invoke other remedies
available under the lease or applicable
law, including collection on any avail-
able performance bond or, for failure to
pay compensation, referral of the debt
to the Department of the Treasury for
collection; or

(4) The lessee should be granted addi-
tional time in which to cure the viola-
tion.

(b) Following consultation with the
tribe for tribal land or, where feasible,
with Indian landowners for individ-
ually owned Indian land, we may take
action to recover unpaid compensation
and any associated late payment
charges.

(1) We do not have to cancel the lease
or give any further notice to the lessee
before taking action to recover unpaid
compensation.

(2) We may still take action to re-
cover any unpaid compensation if we
cancel the lease.

(c) If we decide to cancel the lease,
we will send the lessee and any surety
and mortgagee a cancellation letter by
certified mail, return receipt re-

§162.468

quested, within 5 business days of our
decision. We will send a copy of the
cancellation letter to the tribe for trib-
al land, and will provide Indian land-
owners for individually owned Indian
land with actual or constructive notice
of the cancellation. The cancellation
letter will:

(1) Explain the grounds for cancella-
tion;

(2) If applicable, notify the lessee of
the amount of any unpaid compensa-
tion or late payment charges due under
the lease;

(3) Notify the lessee of the lessee’s
right to appeal under part 2 of this
chapter, including the possibility that
the official to whom the appeal is made
may require the lessee to post an ap-
peal bond;

(4) Order the lessee to vacate the
property within 31 days of the date of
receipt of the cancellation letter, if an
appeal is not filed by that time; and

(5) Order the lessee to take any other
action BIA deems necessary to protect
the Indian landowners.

(d) We may invoke any other rem-
edies available to us under the lease,
including collecting on any available
performance bond, and the Indian land-
owners may pursue any available rem-
edies under tribal law.

§162.468 Will late payment charges or
special fees apply to delinquent
payments due under a business
lease?

(a) Late payment charges will apply
as specified in the lease. The failure to
pay these amounts will be treated as a
lease violation.

(b) We may assess the following spe-
cial fees to cover administrative costs
incurred by the United States in the
collection of the debt, if compensation
is not paid in the time and manner re-
quired, in addition to the late payment
charges that must be paid to the Indian
landowners under the lease:

The lessee will pay . . . For. . .

. | Any dishonored check.

Processing of each notice or
demand letter.

Treasury processing following

(3) 18 percent of balance
due. referral for collection of delin-
quent debt.

573



§162.469

§162.469 How will payment rights re-
lating to a business lease be allo-
cated?

The business lease may allocate
rights to payment for insurance pro-
ceeds, trespass damages, condemnation
awards, settlement funds, and other
payments between the Indian land-
owners and the lessee. If not specified
in the lease, insurance policy, order,
award, judgment, or other document,
the Indian landowners or lessees will be
entitled to receive these payments.

§162.470 When will a cancellation of a
business lease be effective?

(a) A cancellation involving a busi-
ness lease will not be effective until 31
days after the lessee receives a can-
cellation letter from us, or 41 days
from the date we mailed the letter,
whichever is earlier.

(b) The cancellation decision will not
be effective if an appeal is filed unless
the cancellation is made immediately
effective under part 2 of this chapter.
While a cancellation decision is ineffec-
tive, the lessee must continue to pay
compensation and comply with the
other terms of the lease.

§162.471 What will BIA do if a lessee
remains in possession after a busi-
ness lease expires or is terminated
or cancelled?

If a lessee remains in possession after
the expiration, termination, or can-
cellation of a business lease, we may
treat the unauthorized possession as a
trespass under applicable law in con-
sultation with the Indian landowners.
Unless the Indian landowners of the ap-
plicable percentage of interests under
§162.012 have notified us in writing that
they are engaged in good faith negotia-
tions with the holdover lessee to obtain
a new lease, we may take action to re-
cover possession on behalf of the Indian
landowners, and pursue any additional
remedies available under applicable
law, such as a forcible entry and de-
tainer action.

§162.472 Will BIA appeal bond regula-
tions apply to cancellation deci-
sions involving business leases?

(a) Except as provided in paragraph

(b) of this section, the appeal bond pro-

visions in part 2 of this chapter will
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apply to appeals from lease cancella-
tion decisions

(b) The lessee may not appeal the ap-
peal bond decision. The lessee may,
however, request that the official to
whom the appeal is made reconsider
the appeal bond decision, based on ex-
traordinary circumstances. Any recon-
sideration decision is final for the De-
partment.

§162.473 When will BIA issue a deci-
sion on an appeal from a business
leasing decision?

BIA will issue a decision on an appeal
from a business leasing decision within

60 days of receipt of all pleadings.

§162.474 What happens if the lessee
abandons the leased premises?

If a lessee abandons the leased prem-
ises, we will treat the abandonment as
a violation of the lease. The lease may
specify a period of non-use after which
the lease premises will be considered
abandoned.

Subpart E—Wind and Solar
Resource Leases

SOURCE: 77 FR 72494, Dec. 5, 2012, unless
otherwise noted.

GENERAL PROVISIONS APPLICABLE TO
WEELS AND WSR LEASES

§162.501 What types of leases does this
subpart cover?

(a) This subpart covers:

(1) Wind energy evaluation leases
(WEELSs), which are short-term leases
that authorize possession of Indian
land for the purpose of installing, oper-

ating, and maintaining instrumenta-
tion, and associated infrastructure,
such as meteorological towers, to

evaluate wind resources for electricity
generation; and

(2) Wind and solar resource (WSR)
leases, which are leases that authorize
possession of Indian land for the pur-
pose of installing, operating, and main-
taining instrumentation, facilities, and
associated infrastructure, such as wind
turbines and solar panels, to harness
wind and/or solar energy to generate
and supply electricity:

(i) For resale on a for-profit or non-
profit basis;
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(ii) To a utility grid serving the pub-
lic generally; or

(iii) To users within the local com-
munity (e.g., on and adjacent to a res-
ervation).

(b) If the generation of electricity is
solely to support a use approved under
subpart B, Agricultural Leases; subpart
C, Residential Leases; or subpart D
Business Leases (including religious,
educational, recreational, cultural, or
other public purposes), for the same
parcel of land, then the installation,
operation, and maintenance of instru-
mentation, facilities, and associated
infrastructure are governed by subpart
B, C, or D, as appropriate.

§162.502 Who must obtain a WEEL or
WSR lease?

(a) Anyone seeking to possess Indian
land to conduct activities associated
with the evaluation of wind resources
must obtain a WEEL, except that a
WEEL is not required if use or posses-
sion of the Indian land to conduct wind
energy evaluation activities is author-
ized:

(1) Under §162.005(b);

(2) By a permit from the Indian land-
owners under §162.007; or

(3) By a tribe on its land under 25
U.S.C. 81.

(b) Except as provided in §§162.005(b),
162.501, and paragraph (c) of this sec-
tion, anyone seeking to possess Indian
land to conduct activities associated
with the development of wind and/or
solar resources must obtain a WSR
lease.

(c) A tribe that conducts wind and
solar resource activities on its tribal
land does not need a WEEL or WSR
under this subpart.

§162.503 Is there a model WEEL or
WSR lease?

There is no model WEEL or WSR
lease because of the need for flexibility
in negotiating and writing WEELs and
WSR leases; however, we may:

(a) Provide other guidance, such as
checklists and sample lease provisions,
to assist in the lease negotiation proc-
ess; and

(b) Assist the Indian landowners,
upon their request, in developing ap-
propriate lease provisions or in using

§162.513

tribal lease forms that conform to the
requirements of this part.

WEELS

§162.511 What is the purpose of a
WEEL?

A WEEL is a short-term lease that
allows the lessee to possess trust or re-
stricted lands for the purpose of evalu-
ating wind resources. The lessee may
use information collected under the
WEEL to assess the potential for wind
energy development, and determine fu-
ture placement and type of wind en-
ergy technology to use in developing
the energy resource potential of the
leased area.

§162.512 How long may the term of a
WEEL run?

(a) A WEEL must provide for a defi-
nite term, state if there is an option to
renew and if so, provide for a definite
term for the renewal period. WEELSs
are for project evaluation purposes,
and therefore may have:

(1) An initial term that is no longer
than 3 years; and

(2) One renewal period not to exceed
3 years.

(b) The exercise of the option to
renew must be in writing and the
WEEL must specify:

(1) The time and manner in which the
option must be exercised or is auto-
matically effective;

(2) That confirmation of the renewal
will be submitted to us, unless the
WEEL provides for automatic renewal;
and

(3) Additional comnsideration, if any,
that will be due upon the exercise of
the option to renew or the start of the
renewal term.

§162.513 Are there mandatory provi-
sions a WEEL must contain?

(a) All WEELs must identify:

(1) The tract or parcel of land being
leased;

(2) The purpose of the WEEL and au-
thorized uses of the leased premises;

(3) The parties to the WEEL;

(4) The term of the WEEL;

(56) The ownership of permanent im-
provements and the responsibility for
constructing, operating, maintaining,
and managing permanent improve-
ments, under §162.515;
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(6) Payment requirements and late
payment charges, including interest;

(7) Due diligence requirements, under
§162.517; and

(8) Insurance requirements,
§162.527.

(b) Where a representative executes a
lease on behalf of an Indian landowner
or lessee, the lease must identify the
landowner or lessee being represented
and the authority under which the ac-
tion is taken.

(c) All WEELs must include the fol-
lowing provisions:

(1) The obligations of the lessee and
its sureties to the Indian landowners
are also enforceable by the United
States, so long as the land remains in
trust or restricted status;

(2) There must not be any unlawful
conduct, creation of a nuisance, illegal
activity, or negligent use or waste of
leased premises;

(3) The lessee must comply with all
applicable laws, ordinances, rules, reg-
ulations, and other legal requirements
under §162.014;

(4) If historic properties, archeo-
logical resources, human remains, or
other cultural items, not previously re-
ported are encountered during the
course of any activity associated with
this lease, all activity in the imme-
diate vicinity of the properties, re-
sources, remains, or items will cease,
and the lessee will contact BIA and the
tribe with jurisdiction to determine
how to proceed and appropriate disposi-
tion;

(5) BIA has the right, at any reason-
able time during the term of the lease,
and upon reasonable notice, in accord-
ance with §162.589, to enter the leased
premises for inspection; and

(6) BIA may, at its discretion, treat
as a lease violation any failure by the
lessee to cooperate with a BIA request
to make appropriate records, reports,
or information available for BIA in-
spection and duplication.

(d) Unless the lessee would be prohib-
ited by law from doing so, the lease
must also contain the following provi-
sions:

(1) The lessee holds the United States
and the Indian landowners harmless
from any loss, liability, or damages re-
sulting from the lessee’s use or occupa-
tion of the leased premises;

under
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(2) The lessee indemnifies the United
States and the Indian landowners
against all liabilities or costs relating
to the use, handling, treatment, re-
moval, storage, transportation, or dis-
posal of hazardous materials, or the re-
lease or discharge of any hazardous
material from the leased premises that
occurs during the lease term, regard-
less of fault, with the exception that
the lessee is not required to indemnify
the Indian landowners for liability or
cost arising from the Indian land-
owners’ negligence or willful mis-
conduct.

(e) We may treat any provision of a
lease document that violates Federal
law as a violation of the lease.

[77 FR 72494, Dec. 5, 2012, as amended at 78
FR 19100, Mar. 29, 2013]

§162.514 May permanent improve-
ments be made under a WEEL?

(a) A WEEL anticipates the installa-
tion of facilities and associated infra-
structure of a size and magnitude nec-
essary for evaluation of wind resource
capacity and potential effects of devel-
opment. These facilities and associated
infrastructure are considered perma-
nent improvements. An equipment in-
stallation plan must be submitted with
the lease under §162.528(g).

(b) If any of the following changes
are made to the equipment installation
plan, the Indian landowners must ap-
prove the revised plan and the lessee
must provide a copy of the revised plan
to BIA:

(1) Location of permanent improve-
ments;

(2) Type of permanent improvements;
or

(3) Delay of 90 days or more in any
phase of development.

§162.515 How must a WEEL address
ownership of permanent improve-
ments?

(a) A WEEL must specify who will
own any permanent improvements the
lessee installs during the lease term. In
addition, the WEEL must indicate
whether any permanent improvements
the lessee installs:

(1) Will remain on the premises upon
expiration, termination, or cancella-
tion of the lease whether or not the
WEEL is followed by a WSR lease, in a
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condition satisfactory to the Indian
landowners;

(2) May be conveyed to the Indian
landowners during the WEEL term and
under what conditions the permanent
improvements may be conveyed;

(3) Will be removed within a time pe-
riod specified in the WEEL, at the les-
see’s expense, with the leased premises
to be restored as closely as possible to
their condition before installation of
the permanent improvements; or

(4) Will be disposed of by other speci-
fied means.

(b) A WEEL that requires the lessee
to remove the permanent improve-
ments must also provide the Indian
landowners with an option to take pos-
session and title to the permanent im-
provements if the improvements are
not removed within the specified time
period.

§162.516 How will BIA enforce re-
moval requirements in a WEEL?

We may take appropriate enforce-
ment action to ensure removal of the
permanent improvements and restora-
tion of the premises at the lessee’s ex-
pense:

(a) In consultation with the tribe, for
tribal land or, where feasible, with In-
dian landowners for individually owned
Indian land; and

(b) After termination, cancellation,
or expiration of the WEEL.

§162.517 What requirements for due
diligence must a WEEL include?

(a) A WEEL must include due dili-
gence requirements that require the
lessee to:

(1) Install testing and monitoring fa-
cilities within 12 months after the ef-
fective date of the WEEL or other pe-
riod designated in the WEEL and con-
sistent with the plan of development;
and

(2) If installation does not occur, or
is not expected to be completed, within
the time period specified in paragraph
(a)(1) of this section, provide the Indian
landowners and BIA with an expla-
nation of good cause for any delay, the
anticipated date of installation of fa-
cilities, and evidence of progress to-
ward installing or completing testing
and monitoring facilities.

§162.520

(b) Failure of the lessee to comply
with the due diligence requirements of
the WEEL is a violation of the WEEL
and may lead to:

(1) Cancellation of the WEEL under
§162.592; and

(2) Application of the requirement
that the lessee transfer ownership of
energy resource information collected
under the WEEL to the Indian land-
owners under §162.520.

§162.518 How must a WEEL describe
the land?

(a) A WEEL must describe the leased
premises by reference to a public or
private survey, if possible. If the land
cannot be so described, the lease must
include one or more of the following:

(1) A legal description;

(2) A survey-grade global positioning
system description; or

(3) Another description prepared by a
registered land surveyor that is suffi-
cient to identify the leased premises.

(b) If the tract is fractionated, we
will identify the undivided trust or re-
stricted interests in the leased prem-
ises.

§162.519 May a WEEL allow for com-
patible uses by the Indian land-
owner?

The WEEL may provide for the In-
dian landowners to use, or authorize
others to use, the leased premises for
other noncompeting uses compatible
with the purpose of the WEEL. This
may include the right to lease the
premises for other compatible pur-
poses. Any such use by the Indian land-
owners will not reduce or offset the
monetary compensation for the WEEL.

§162.520 Who owns the energy re-
source information obtained under
the WEEL?

(a) The WEEL must specify the own-
ership of any energy resource informa-
tion the lessee obtains during the
WEEL term.

(b) Unless otherwise specified in the
WEEL, the energy resource informa-
tion the lessee obtains through the
leased activity becomes the property of
Indian landowners at the expiration,
termination, or cancellation of the
WEEL or upon failure by the lessee to
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diligently install testing and moni-
toring facilities on the leased premises
in accordance with §162.517.

(c) BIA will keep confidential any in-
formation it is provided that is marked
confidential or proprietary and that is
exempt from public release, to the ex-
tent allowed by law.

§162.521 May a lessee incorporate its
WEEL analyses into its WSR lease
analyses?

Any analyses a lessee uses to bring a
WEEL activity into compliance with
applicable laws, ordinances, rules, reg-
ulations under §162.014 and any other
legal requirements may be incor-
porated by reference, as appropriate,
into the analyses of a proposed WSR
lease.

§162.522 May a WEEL contain an op-
tion for the lessee to enter into a
WSR lease?

(a) A WEEL may provide for an op-
tion period following the expiration of
the WEEL term during which the les-
see and the Indian landowners may
enter into a WSR lease.

(b) Our approval of a WEEL that con-
tains an option to enter into a WSR
lease does not guarantee or imply our
approval of any WSR lease.

WEEL MONETARY COMPENSATION
REQUIREMENTS

§162.523 How much compensation
must be paid under a WEEL?

(a) The WEEL must state how much
compensation will be paid.

(b) A WEEL must specify the date on
which compensation will be due.

(c) Failure to make timely payments
is a violation of the WEEL and may
lead to cancellation of the WEEL.

(d) The lease compensation require-
ments of §§162.552 through 162.558 also
apply to WEELSs.

§162.524 Will BIA require a valuation
for a WEEL?

We will not require a valuation for a
WEEL.
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WEEL BONDING AND INSURANCE

§162.525 Must a lessee provide a per-
formance bond for a WEEL?

We will not require the lessee to pro-
vide a performance bond or alternative
form of security for a WEEL.

§162.526 [Reserved]

§162.527 Must a lessee provide insur-
ance for a WEEL?

Except as provided in paragraph (d)
of this section, a lessee must provide
insurance necessary to protect the in-
terests of Indian landowners and in the
amount sufficient to protect all insur-
able permanent improvements on the
leased premises.

(a) The insurance may include prop-
erty, crop, liability, and casualty in-
surance, depending on the Indian land-
owners’ interests to be protected.

(b) Both the Indian landowners and
the United States must be identified as
additional insured parties.

(c) Lease insurance may be increased
and extended for use as the required
WSR lease insurance.

(d) We may waive the requirement
for insurance upon the request of the
Indian landowner, if a waiver is in the
best interest of the Indian landowner,
including if the lease is for less than
fair market rental or nominal com-
pensation. For tribal land, we will
defer, to the maximum extent possible,
to the tribe’s determination that a
waiver is in its best interest.

WEEL APPROVAL

§162.528 What documents are re-
quired for BIA approval of a WEEL?

A lessee or the Indian landowners
must submit the following documents
to us to obtain BIA approval of a
WEEL:

(a) A WEEL executed by the Indian
landowners and the lessee that meets
the requirements of this part;

(b) For tribal land, a tribal author-
ization for the WEEL;

(c) Proof of insurance, as required by
§162.527;

(d) Statement from the appropriate
tribal authority that the proposed use
is in conformance with applicable trib-
al law, if required by the tribe;
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(e) Environmental and archeological
reports, surveys, and site assessments
as needed to facilitate compliance with
applicable Federal and tribal environ-
mental and land use requirements, in-
cluding any documentation prepared
under §162.027(b);

(f) An equipment installation plan;

(g) A restoration and reclamation
plan (and any subsequent modifications
to the plan);

(h) Where the lessee is not an entity
owned and operated by the tribe, docu-
ments that demonstrate the technical
capability of the lessee or lessee’s
agent to construct, operate, maintain,
and terminate the proposed project and
the lessee’s ability to successfully de-
sign, construct, or obtain the funding
for a project similar to the proposed
project, if appropriate;

(i) A legal description of the land
under §162.518;

(j) If the lease is being approved
under 25 U.S.C. 415, information to as-
sist us in our evaluation of the factors
in 25 U.S.C. 415(a); and

(k) If the lessee is a corporation, lim-
ited liability company, partnership,
joint venture, or other legal entity, ex-
cept a tribal entity, information such
as organizational documents, certifi-
cates, filing records, and resolutions,
that demonstrates that:

(1) The representative has authority
to execute a lease;

(2) The lease will be enforceable
against the lessee; and

(3) The legal entity is in good stand-
ing and authorized to conduct business
in the jurisdiction where the land is lo-
cated.

§162.529 Will BIA review a proposed
WEEL before or during preparation
of the NEPA review documenta-
tion?

Upon request of the Indian land-
owners, we will review the proposed
WEEL after negotiation by the parties,
before or during preparation of the
NEPA review documentation. Within 10
days of receiving the proposed WEEL,
we will provide an acknowledgement of
the terms of the lease and identify any
provisions that, based on this acknowl-
edgment review, would justify dis-
approval of the lease, pending results
of the NEPA review.

§162.530

§162.530 What is the approval process
for a WEEL?

(a) Before we approve a WEEL, we
must determine that the WEEL is in
the best interest of the Indian land-
owners. In making that determination,
we will:

(1) Review the WEEL and supporting
documents;

(2) Identify potential environmental
impacts and ensure compliance with
all applicable environmental laws, land
use laws, and ordinances;

(3) If the lease is being approved
under 25 U.S.C. 415, assure ourselves
that adequate consideration has been
given to the factors in 25 U.S.C. 415(a);
and

(4) Require any lease modifications
or mitigation measures necessary to
satisfy any requirements including any
other Federal or tribal land use re-
quirements.

(b) Upon receiving the WEEL pack-
age, we will promptly notify the par-
ties whether the package is or is not
complete. A complete package includes
all the information and supporting doc-
uments required for a WEEL, including
but not limited to, NEPA review docu-
mentation, where applicable.

(1) If the WEEL package is not com-
plete, our letter will identify the miss-
ing information or documents required
for a complete package. If we do not re-
spond to the submission of a WEEL
package, the parties may take action
under §162.588.

(2) If the WEEL package is complete,
we will notify the parties of the date
we receive the complete package, and,
within 20 days of the date of receipt of
the package at the appropriate BIA of-
fice, approve or disapprove the WEEL
or return the package for revision.

(c) If we do not meet the deadline in
this section, then the parties may take
appropriate action under §162.588.

(d) We will provide any WEEL ap-
proval determination and the basis for
the determination, along with notifica-
tion of appeal rights under part 2 of
this chapter, in writing to the parties
to the WEEL.

(e) We will provide any WEEL dis-
approval determination and the basis
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for the determination, along with noti-
fication of rights to an informal con-
ference, in writing to the parties. With-
in 30 days of receipt of the disapproval
determination, the parties may request
an informal conference with the offi-
cial who issued the determination.
Within 30 days of receiving this re-
quest, the official must hold the infor-
mal conference with the parties. With-
in 10 days of the informal conference,
the official must issue a decision and
the basis for the decision, along with a
notification of appeal rights under part
2 of this chapter, in writing to the par-
ties to the WEEL.

(f) We will provide the approved
WEEL on tribal land to the lessee and
provide a copy to the tribe. We will
provide the approved WEEL on individ-
ually owned Indian land to the lessee,
and make copies available to the In-
dian landowners upon written request.

§162.531 How will BIA decide whether
to approve a WEEL?

(a) We will approve a WEEL unless:

(1) The required consents have not
been obtained from the parties to the
WEEL;

(2) The requirements applicable to
WEELS have not been met; or

(3) We find a compelling reason to
withhold our approval in order to pro-
tect the best interests of the Indian
landowners.

(b) We will defer, to the maximum
extent possible, to the Indian land-
owners’ determination that the WEEL
is in their best interest.

(c) We may not unreasonably with-
hold approval of a WEEL.

§162.532 When will a WEEL be effec-
tive?

(a) A WEEL will be effective on the
date on which we approve the WEEL,
even if an appeal is filed under part 2 of
this chapter.

(b) The WEEL may specify a date on
which the obligations between the par-
ties to a WEEL are triggered. Such
date may be before or after the ap-
proval date under paragraph (a) of this
section.

(c) WEEL lease documents not re-
quiring our approval are effective upon
execution by the parties, or on the ef-
fective date specified in the lease docu-
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ment. If the WEEL lease document
does not specify an effective date, it
becomes effective upon execution by
the parties.

§162.533 Must a WEEL lease document
be recorded?

(a) Any WEEL lease document must
be recorded in our LTRO with jurisdic-
tion over the leased land.

(1) We will record the lease document
immediately following our approval.

(2) If our approval of an assignment
or sublease is not required, the parties
must record the assignment or sublease
in the LTRO with jurisdiction over the
leased land.

(b) The tribe must record lease docu-
ments for the following types of leases
in the LTRO with jurisdiction over the
tribal lands, even though BIA approval
is not required:

(1) Leases of tribal land that a cor-
porate entity leases to a third party
under 25 U.S.C. 477; and

(2) Leases of tribal land under a spe-
cial act of Congress authorizing leases
without our approval.

WEEL ADMINISTRATION

§162.534 May the parties amend, as-
sign, sublease, or mortgage a
WEEL?

The parties may amend, assign, sub-
lease, or mortgage a WEEL by fol-
lowing the procedures and require-
ments for amending, assigning, sub-
leasing, or mortgaging a WSR lease.

WEEL COMPLIANCE AND ENFORCEMENT

§162.535 What effectiveness, compli-
ance, and enforcement provisions
apply to WEELs?

(a) The provisions at §162.586 apply to
WEEL lease documents.

(b) The provisions at §§162.587
through 162.589 and 162.591 through
162.599 apply to WEELs, except that
any references to §162.590 will apply in-
stead to §162.536.

§162.536 Under what -circumstances
may a WEEL be terminated?
A WEEL must state whether, and
under what conditions, the Indian land-
owners may terminate the WEEL.
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§162.537 [Reserved]
WSR LEASES

§162.538 What is the purpose of a WSR
lease?

A WSR lease authorizes a lessee to
possess Indian land to conduct activi-
ties related to the installation, oper-
ation, and maintenance of wind and/or
solar energy resource development
projects. Activities include installing
instrumentation facilities and infra-
structure associated with the genera-
tion, transmission, and storage of elec-
tricity and other related activities.
Leases for biomass or waste-to-energy
purposes are governed by subpart D of
this part.

§162.539 Must I obtain a WEEL before
obtaining a WSR lease?

You may enter into a WSR lease
without a WEEL. While you may enter
into a lease as a direct result of energy
resource information gathered from a
WEEL activity, obtaining a WEEL is
not a precondition to entering into a
WSR lease.

§162.540 How long may the term of a
WSR lease run?

(a) A WSR lease must provide for a
definite lease term, state if there is an
option to renew, and if so, provide for
a definite term for the renewal period.
The maximum term of a lease approved
under 25 U.S.C. 415(a) may not exceed
50 years (consisting of an initial term
not to exceed 25 years and one renewal
not to exceed 25 years), unless a Fed-
eral statute provides for a longer max-
imum term (e.g., 25 U.S.C. 415(a) allows
for a maximum term of 99 years for
certain tribes), a different initial term,
renewal term, or number of renewals.

(b) For tribal land, we will defer to
the tribe’s determination that the
lease term, including any renewal, is
reasonable. For individually owned In-
dian land, we will review the lease
term, including any renewal, to ensure
it is reasonable, given the:

(1) Purpose of the lease;

(2) Type of financing; and

(3) Level of investment.

(c) The lease may not be extended by
holdover.

§162.542

§162.541 What must the lease include
if it contains an option to renew?

(a) If the lease provides for an option
to renew, the lease must specify:

(1) The time and manner in which the
option must be exercised or is auto-
matically effective;

(2) That confirmation of the renewal
will be submitted to wus, unless the
lease provides for automatic renewal;

(3) Whether Indian landowner con-
sent to the renewal is required;

(4) That the lessee must provide no-
tice of the renewal to the Indian land-
owners and any sureties and mortga-
gees;

(6) The additional consideration, if
any, that will be due upon the exercise
of the option to renew or the start of
the renewal term; and

(6) Any other conditions for renewal
(e.g., that the lessee not be in violation
of the lease at the time of renewal).

(b) We will record any renewal of a
lease in the LTRO.

§162.542 Are there mandatory provi-
sions a WSR lease must contain?

(a) All WSR leases must identify:

(1) The tract or parcel of land being
leased;

(2) The purpose of the lease and au-
thorized uses of the leased premises;

(3) The parties to the lease;

(4) The term of the lease;

(5) The ownership of permanent im-
provements and the responsibility for
constructing, operating, maintaining,
and managing, WSR equipment, roads,
transmission lines and related facili-
ties under §162.543;

(6) Who is responsible for evaluating
the leased premises for suitability; pur-
chasing, installing, operating, and
maintaining WSR equipment; negoti-
ating power purchase agreements; and
transmission;

(7) Payment requirements and late
payment charges, including interest;

(8) Due diligence requirements, under
§162.546;

(9) Insurance requirements, under
§162.562; and
(10) Bonding requirements under

§162.559. If a performance bond is re-
quired, the lease must state that the
lessee must obtain the consent of the
surety for any legal instrument that
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directly affects their obligations and
liabilities.

(b) Where a representative executes a
lease on behalf of an Indian landowner
or lessee, the lease must identify the
landowner or lessee being represented
and the authority under which such ac-
tion is taken.

(c) All WSR leases must include the
following provisions:

(1) The obligations of the lessee and
its sureties to the Indian landowners
are also enforceable by the United
States, so long as the land remains in
trust or restricted status;

(2) There must not be any unlawful
conduct, creation of a nuisance, illegal
activity, or negligent use or waste of
the leased premises;

(3) The lessee must comply with all
applicable laws, ordinances, rules, reg-
ulations, and other legal requirements
under §162.014;

(4) If historic properties, archeo-
logical resources, human remains, or
other cultural items not previously re-
ported are encountered during the
course of any activity associated with
the lease, all activity in the immediate
vicinity of the properties, resources,
remains, or items will cease and the
lessee will contact BIA and the tribe
with jurisdiction to determine how to
proceed and appropriate disposition;

(5) BIA has the right, at any reason-
able time during the term of the lease
and upon reasonable notice, in accord-
ance with §162.589, to enter the leased
premises for inspection and to ensure
compliance; and

(6) BIA may, at its discretion, treat
as a lease violation any failure by the
lessee to cooperate with a BIA request
to make appropriate records, reports,
or information available for BIA in-
spection and duplication.

(d) Unless the lessee would be prohib-
ited by law from doing so, the lease
must also contain the following provi-
sions:

(1) The lessee holds the United States
and the Indian landowners harmless
from any loss, liability, or damages re-
sulting from the lessee’s use or occupa-
tion of the leased premises; and

(2) The lessee indemnifies the United
States and the Indian landowners
against all liabilities or costs relating
to the use, handling, treatment, re-
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moval, storage, transportation, or dis-
posal of hazardous materials, or the re-
lease or discharge of any hazardous
material from the leased premises that
occurs during the lease term, regard-
less of fault, with the exception that
the lessee is not required to indemnify
the Indian landowners for liability or
cost arising from the Indian land-
owners’ negligence or willful mis-
conduct.

(e) We may treat any provision of a
lease document that violates Federal
law as a violation of the lease.

§162.543 May permanent improve-
ments be made under a WSR lease?

(a) A WSR lease must provide for the
installation of a facility and associated
infrastructure of a size and magnitude
necessary for the generation and deliv-
ery of electricity, in accordance with
§162.019. These facilities and associated
infrastructure are considered perma-
nent improvements. A resource devel-
opment plan must be submitted for ap-
proval with the lease under §162.563(h).

(b) If the parties agree to any of the
following changes to the resource de-
velopment plan after lease approval,
they must submit the revised plan to
BIA for the file:

(1) Location of permanent improve-
ments;

(2) Type of permanent improvements;
or

(3) Delay of 90 days or more in any
phase of development.

§162.544 How must a WSR lease ad-
dress ownership of permanent im-
provements?

(a) A WSR lease must specify who
will own any permanent improvements
the lessee installs during the lease
term and may specify under what con-
ditions, if any, permanent improve-
ments the lessee constructs may be
conveyed to the Indian landowners dur-
ing the lease term. In addition, the
lease must indicate whether each spe-
cific permanent improvement the les-
see installs will:

(1) Remain on the leased premises
upon the expiration, termination, or
cancellation of the lease, in a condition
satisfactory to the Indian landowners
and become the property of the Indian
landowners;
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(2) Be removed within a time period
specified in the lease, at the lessee’s
expense, with the leased premises to be
restored as closely as possible to their
condition before installation of the
permanent improvements; or

(3) Be disposed of by other specified
means.

(b) A lease that requires the lessee to
remove the permanent improvements
must also provide the Indian land-
owners with an option to take posses-
sion of and title to the permanent im-
provements if the improvements are
not removed within the specified time
period.

§162.545 How will BIA enforce re-
moval requirements in a WSR
lease?

(a) We may take appropriate enforce-
ment action to ensure removal of the
permanent improvements and restora-
tion of the premises at the lessee’s ex-
pense:

(1) In consultation with the tribe, for
tribal land or, where feasible, with In-
dian landowners for individually owned
Indian land; and

(2) Before or after expiration, termi-
nation, or cancellation of the lease.

(b) We may collect and hold the per-
formance bond until removal and res-
toration are completed.

§162.546 What requirements for due
diligence must a WSR lease in-
clude?

(a) A WSR lease must include due
diligence requirements that require the
lessee to:

(1) Commence installation of energy
facilities within 2 years after the effec-
tive date of the lease or consistent
with a timeframe in the resource devel-
opment plan;

(2) If installation does not occur, or
is not expected to be completed, within
the time period specified in paragraph
(a)(1) of this section, provide the Indian
landowners and BIA with an expla-
nation of good cause as to the nature of
any delay, the anticipated date of in-
stallation of facilities, and evidence of
progress toward commencement of in-
stallation;

(3) Maintain all on-site electrical
generation equipment and facilities
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and related infrastructure in accord-
ance with the design standards in the
resource development plan; and

(4) Repair, place into service, or re-
move from the site within a time pe-
riod specified in the lease any idle, im-
properly functioning, or abandoned
equipment or facilities that have been
inoperative for a continuous period
specified in the lease (unless the equip-
ment or facilities were idle as a result
of planned suspension of operations, for
example, for grid operations or during
bird migration season).

(b) Failure of the lessee to comply
with the due diligence requirements of
the lease is a violation of the lease and
may lead to cancellation of the lease
under §162.592.

§162.547 How must a WSR lease de-
scribe the land?

(a) A WSR lease must describe the
leased premises by reference to a pri-
vate or public survey, if possible. If the
land cannot be so described, the lease
must include one or more of the fol-
lowing:

(1) A legal description;

(2) A survey-grade global positioning
system description; or

(3) Another description prepared by a
registered land surveyor that is suffi-
cient to identify the leased premises.

(b) If the tract is fractionated, we
will identify the undivided trust or re-
stricted interests in the leased prem-
ises.

§162.548 May a WSR lease allow com-
patible uses?

The lease may provide for the Indian
landowners to use, or authorize others
to use, the leased premises for other
uses compatible with the purpose of
the WSR lease and consistent with the
terms of the WSR lease. This may in-
clude the right to lease the premises
for other compatible purposes. Any
such use or authorization by the Indian
landowners will not reduce or offset
the monetary compensation for the
WSR lease.
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WSR LEASE MONETARY COMPENSATION
REQUIREMENTS

§162.549 How much monetary com-
pensation must be paid under a
WSR lease of tribal land?

(a) A WSR lease of tribal land may
allow for any payment negotiated by
the tribe, and we will defer to the tribe
and not require a valuation if the tribe
submits a tribal authorization ex-
pressly stating that it:

(1) Has negotiated compensation sat-
isfactory to the tribe;

(2) Waives valuation; and

(3) Has determined that accepting
such negotiated compensation and
waiving valuation is in its best inter-
est.

(b) The tribe may request, in writing,
that we determine fair market rental,
in which case we will use a valuation in
accordance with §162.5561. After pro-
viding the tribe with the fair market
rental, we will defer to a tribe’s deci-
sion to allow for any payment amount
negotiated by the tribe.

(c) If the conditions in paragraph (a)
or (b) of this section are not met, we
will require that the lease provide for
fair market rental based on a valuation
in accordance with §162.551.

§162.550 How much monetary com-
pensation must be paid under a
WSR lease of individually owned In-
dian land?

(a) A WSR lease of individually
owned Indian land must require pay-
ment of not less than fair market rent-
al before any adjustments, based on a
fixed amount, a percentage of the pro-
jected gross income, megawatt capac-
ity fee, or some other method, unless
paragraphs (b) or (c¢) of this section per-
mit a lesser amount. The lease must
establish how the fixed amount, per-
centage or combination will be cal-
culated and the frequency at which the
payments will be made.

(b) We may approve a lease of indi-
vidually owned Indian land that pro-
vides for the payment of nominal com-
pensation, or less than a fair market
rental, if:

(1) The Indian landowners execute a
written waiver of the right to receive
fair market rental; and
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(2) We determine it is in the Indian
landowners’ best interest, based on fac-
tors including, but not limited to:

(i) The lessee is a member of the im-
mediate family, as defined in §162.003,
of an Indian landowner;

(ii) The lessee is a co-owner of the
leased tract;

(iii) A special relationship or cir-
cumstances exist that we believe war-
rant approval of the lease;

(iv) The lease is for public purposes;
or

(v) We have waived the requirement
for a valuation under paragraph (e) of
this section.

(c) We may approve a lease that pro-
vides for the payment of less than a
fair market rental during the periods
before the generation and transmission
of electricity begins, if we determine it
is in the Indian landowners’ best inter-
est. The lease must specify the amount
of the compensation and the applicable
periods.

(d) We will require a valuation in ac-
cordance with §162.422, unless:

(1) 100 percent of the landowners sub-
mit to us a written request to waive
the valuation requirement; or

(2) We waive the requirement under
paragraph (e) of this section; or

(3) We determine it is in the best in-
terest of the Indian landowners to ac-
cept an economic analysis in lieu of an
appraisal and:

(i) The Indian landowners submit an
economic analysis that is approved by
the Office of Indian Energy & Eco-
nomic Development (IEED); or

(ii) TEED prepares an economic anal-
ysis at the request of the Indian land-
owners.

(e) If the owners of the applicable
percentage of interests under §162.011
of this part grant a WSR lease on be-
half of all of the Indian landowners of
a fractionated tract, the lease must
provide that the non-consenting Indian
landowners, and those on whose behalf
we have consented, receive a fair mar-
ket rental, as determined by a valu-
ation, unless we waive the requirement
because the tribe or lessee will con-
struct infrastructure improvements on,
or serving, the leased premises, and we
determine it is in the best interest of
all the landowners.
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§162.551 How will BIA determine fair
market rental for a WSR lease?

(a) We will use a market analysis, ap-
praisal, or other appropriate valuation
method to determine the fair market
rental before we approve a WSR lease
of individually owned Indian land or, at
the request of the tribe, for tribal land.

(b) We will either:

(1) Prepare, or have prepared, a mar-
ket analysis, appraisal, or other appro-
priate valuation method; or

(2) Use an approved market analysis,
appraisal, or other appropriate valu-
ation method from the Indian land-
owners or lessee.

(c) We will use or approve use of a
market analysis, appraisal, or other
appropriate valuation method only if
it:

(1) Has been prepared in accordance
with USPAP or a valuation method de-
veloped by the Secretary under 25
U.S.C. 2214; and

(2) Complies with Department poli-
cies regarding appraisals, including
third-party appraisals.

(d) Indian landowners may use com-
petitive bidding as a valuation method.

§162.552 When are monetary com-
pensation payments due under a
WSR lease?

(a) A WSR lease must specify the
dates on which all payments are due.

(b) Unless the lease provides other-
wise, payments may not be made or ac-
cepted more than one year in advance
of the due date.

(c) Payments are due at the time
specified in the lease, regardless of
whether the lessee receives an advance
billing or other notice that a payment
is due.

§162.553 Must a WSR lease specify
who receives monetary compensa-
tion payments?

(a) A WSR lease must specify wheth-
er the lessee will make payments di-
rectly to the Indian landowners (direct
pay) or to us on their behalf.

(b) The lessee may make payments
directly to the Indian landowners if:

(1) The Indian landowners’ trust ac-
counts are unencumbered;

(2) There are 10 or fewer beneficial
owners; and
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(3) One hundred percent of the bene-
ficial owners (including those on whose
behalf we have consented) agree to re-
ceive payment directly from the lessee
at the start of the lease.

(c) If the lease provides that the les-
see will directly pay the Indian land-
owners, then:

(1) The lease must include provisions
for proof of payment upon our request.

(2) When we consent on behalf of an
Indian landowner, the Ilessee must
make payment to us on behalf of that
landowner.

(3) The lessee must send direct pay-
ments to the parties and addresses
specified in the lease, unless the lessee
receives notice of a change of owner-
ship or address.

(4) Unless the lease provides other-
wise, payments may not be made pay-
able directly to anyone other than the
Indian landowners.

(5) Direct payments must continue
through the duration of the lease, ex-
cept that:

(i) The lessee must make all Indian
landowners’ payments to us if 100 per-
cent of the Indian landowners agree to
suspend direct pay and provide us with
documentation of their agreement; and

(ii) The lessee must make that indi-
vidual Indian landowner’s payment to
us if any individual Indian landowner
who dies, is declared non compos
mentis, owes a debt resulting in a trust
account encumbrance, or his or her
whereabouts become unknown.

§162.554 What form of monetary com-
pensation payment is acceptable
under a WSR lease?

(a) When payments are made directly
to Indian landowners, the form of pay-
ment must be acceptable to the Indian
landowners.

(b) When payments are made to us,
our preferred method of payment is
electronic funds transfer payments. We
will also accept:

(1) Money orders;

(2) Personal checks;

(3) Certified checks; or

(4) Cashier’s checks.

(c) We will not accept cash or foreign
currency.

(d) We will accept third-party checks
only from financial institutions or Fed-
eral agencies.
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§162.555 May a WSR lease provide for
non-monetary or varying types of
compensation?

(a) A WSR lease may provide for the
following, subject to the conditions in
paragraphs (b) and (c) of this section:

(1) Alternative forms of compensa-
tion, including but not limited to, in-
kind consideration and payments based
on percentage of income; or

(2) Varying types of consideration at
specific stages during the life of the
lease, including but not limited to
fixed annual payments during installa-
tion, payments based on income during
an operational period, and bonuses.

(b) For tribal land, we will defer to
the tribe’s determination that the com-
pensation in paragraph (a) of this sec-
tion is in its best interest, if the tribe
submits a signed certification or tribal
authorization stating that it has deter-
mined the compensation in paragraph
(a) of this section to be in its best in-
terest.

(¢) For individually owned land, we
may approve a lease that provides for
compensation under paragraph (a) of
this section if we determine that it is
in the best interest of the Indian land-
owners.

§162.556 Will BIA notify a lessee when
a payment is due under a WSR
lease?

Upon request of the Indian land-
owners, we may issue invoices to a les-
see in advance of the dates on which
payments are due under a WSR lease.
The lessee’s obligation to make these
payments in a timely manner will not
be excused if invoices are not delivered
or received.

§162.557 Must a WSR lease provide for
compensation reviews or adjust-
ments?

(a) For a WSR lease of tribal land,
unless the lease provides otherwise, no
periodic review of the adequacy of com-
pensation or adjustment is required if
the tribe states in its tribal certifi-
cation or authorization that it has de-
termined that not having reviews and/
or adjustments is in its best interest.

(b) For a WSR lease of individually
owned Indian land, unless the lease
provides otherwise, no periodic review
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of the adequacy of compensation or ad-
justment is required if:

(1) If the term of the lease is b years
or less;

(2) The lease provides for automatic
adjustments; or

(3) We determine it is in the best in-
terest of the Indian landowners not to
require a review or automatic adjust-
ment based on circumstances includ-
ing, but not limited to, the following:

(i) The lease provides for payment of
less than fair market rental;

(ii) The lease is for public purposes;

(iii) The lease provides for most or
all of the compensation to be paid dur-
ing the first 5 years of the lease term
or before the date the review would be
conducted; or

(iv) The lease provides for graduated
rent or non-monetary or various types
of compensation.

(c) If the conditions in paragraph (a)
or (b) of this section are not met, a re-
view of the adequacy of compensation
must occur at least every fifth year, in
the manner specified in the lease. The
lease must specify:

(1) When adjustments take effect;

(2) Who can make adjustments;

(3) What the adjustments are based
on; and

(4) How to resolve disputes arising
from the adjustments.

(d) When a review results in the need
for adjustment of compensation, the
Indian landowners must consent to the
adjustment in accordance with §162.012,
unless the lease provides otherwise.

§162.558 What other types of pay-
ments are required under a WSR
lease?

(a) The lessee may be required to pay
additional fees, taxes, and assessments
associated with the use of the land, as
determined by entities having jurisdic-
tion, except as provided in §162.017. The
lessee must pay these amounts to the
appropriate office.

(b) If the leased premises are within
an Indian irrigation project or drainage
district, except as otherwise provided
in part 171 of this chapter, the lessee
must pay all operation and mainte-
nance charges that accrue during the
lease term. The lessee must pay these
amounts to the appropriate office in
charge of the irrigation project or
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drainage district. We will treat failure
to make these payments as a violation
of the lease.

(c) Where the property is subject to
at least one other lease for another
compatible use, such as grazing, the
lessees may agree among themselves
how to allocate payment of the oper-
ation and maintenance charges.

WSR LEASE BONDING AND INSURANCE

§162.559 Must a lessee provide a per-
formance bond for a WSR lease?

The lessee must provide a perform-
ance bond or alternative form of secu-
rity, except as provided in paragraph
(f) of this section.

(a) The performance bond or alter-
native form of security must be in an
amount sufficient to secure the con-
tractual obligations including:

(1) No less than:

(i) The highest annual rental speci-
fied in the lease, if the compensation is
paid annually; or

(ii) If the compensation is not paid
annually, another amount established
by BIA in consultation with the tribe
for tribal land or, where feasible, with
Indian landowners for individually
owned Indian land;

(2) The installation of any required
permanent improvements;

(3) The operation and maintenance
charges for any land located within an
irrigation project; and

(4) The restoration and reclamation
of the leased premises, to their condi-
tion at the start of the lease term or
some other specified condition.

(b) The performance bond or other se-
curity:

(1) Must be deposited with us and
made payable only to us, and may not
be modified without our approval, ex-
cept as provided in paragraph (b)(2) of
this section; and

(2) For tribal land, if the lease so pro-
vides, may be deposited with the tribe
and made payable to the tribe, and
may not be modified without the ap-
proval of the tribe.

(c) The lease must specify the condi-
tions under which we may adjust secu-
rity or performance bond requirements
to reflect changing conditions, includ-
ing consultation with the tribal land-
owner for tribal land before adjust-
ment.
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(d) We may require that the surety
provide any supporting documents
needed to show that the performance
bond or alternative forms of security
will be enforceable, and that the surety
will be able to perform the guaranteed
obligations.

(e) The performance bond or other se-
curity instrument must require the
surety to provide notice to us at least
60 days before canceling a performance
bond or other security. This will allow
us to notify the lessee of its obligation
to provide a substitute performance
bond or other security and require col-
lection of the bond or security before
the cancellation date. Failure to pro-
vide a substitute performance bond or
security is a violation of the lease.

(f) We may waive the requirement for
a performance bond or alternative
forms of security if:

(1) The lease is for public purposes; or

(2) The Indian landowners request it
and we determine a waiver is in the In-
dian landowners’ best interest.

(g) For tribal land, we will defer to
the tribe’s determination that a waiver
of the performance bond or alternative
form of security is in its best interest,
to the maximum extent possible.

§162.560 What forms of security are
acceptable under a WSR lease?

(a) We will accept a performance
bond only in one of the following
forms:

(1) Certificates of deposit issued by a
federally insured financial institution
authorized to do business in the United
States;

(2) Irrevocable letters of credit issued
by a federally insured financial institu-
tion authorized to do business in the
United States;

(3) Negotiable Treasury securities; or

(4) Surety bonds issued by a company
approved by the U.S. Department of
the Treasury.

(b) We may accept an alternative
form of security approved by us that
provides adequate protection for the
Indian landowners and us, including
but not limited to an escrow agreement
and assigned savings account.

(c) All forms of performance bonds or
alternative security must, if applica-
ble:
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(1) Indicate on their face that BIA ap-
proval is required for redemption;

(2) Be accompanied by a statement
granting full authority to BIA to make
an immediate claim upon or sell them
if the lessee violates the terms of the
lease;

(3) Be irrevocable during the term of
the performance bond or alternative se-
curity; and

(4) Be automatically renewable dur-
ing the term of the lease.

(d) We will not accept cash bonds.

§162.561 What is the release process
for a performance bond or alter-
native form of security under a
WSR lease?

(a) Upon expiration, termination, or
cancellation of the lease, the lessee
must ask BIA in writing to release the
performance bond or alternative form
of security.

(b) Upon receiving the request under
paragraph (a) of this section, BIA will:

(1) Confirm with the tribe, for tribal
land or, where feasible, with the Indian
landowners for individually owned In-
dian land, that the lessee has complied
with all lease obligations; and

(2) Release the performance bond or
alternative form of security to the les-
see unless we determine that the bond
or security must be redeemed to fulfill
the contractual obligations.

§162.562 Must a lessee provide insur-
ance for a WSR lease?

Except as provided in paragraph (c)
of this section, a lessee must provide
insurance when necessary to protect
the interests of Indian landowners and
in the amount sufficient to protect all
insurable permanent improvements on
the leased premises.

(a) The insurance may include prop-
erty, liability, and casualty insurance,
depending on the Indian landowners’
interests to be protected.

(b) Both the Indian landowners and
the United States must be identified as
additional insured parties.

(c) We may waive the requirement for
insurance upon the request of the In-
dian landowner, if a waiver is in the
best interest of the Indian landowner,
including if the lease is for less than
fair market rental or nominal com-
pensation. For tribal land, we will
defer, to the maximum extent possible,
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to the tribe’s determination that a
waiver is in its best interest.

WSR LEASE APPROVAL

§162.563 What documents are re-
quired for BIA approval of a WSR
lease?

A lessee or the Indian landowners
must submit the following documents
to us to obtain BIA approval of a WSR
lease:

(a) A lease executed by the Indian
landowners and the lessee that meets
the requirements of this part;

(b) For tribal land, a tribal author-
ization for the lease and, if applicable,
meeting the requirements of
§§ 162.549(a), 162.555(b), and 162.557(a), or
a separate signed certification meeting
the requirements of §§162.555(b) and
162.557(a));

(c) A valuation,
§162.549 or §162.550;

(d) Proof of insurance,
under §162.562;

(e) A performance bond or other secu-
rity, if required under § 162.559;

(f) Statement from the appropriate
tribal authority that the proposed use
is in conformance with applicable trib-
al law, if required by the tribe;

(g) Environmental and archeological
reports, surveys, and site assessments
as needed to facilitate compliance with
applicable Federal and tribal environ-
mental and land use requirements, in-
cluding any documentation prepared
under §162.027(b);

(h) A resource development plan that
describes the type and location of any
permanent improvements the lessee
plans to install and a schedule showing
the tentative commencement and com-
pletion dates for those improvements;

(i) A restoration and reclamation
plan (and any subsequent modifications
to the plan);

(j) Where the lessee is not an entity
owned and operated by the tribe, docu-
ments that demonstrate the technical
capability of the lessee or Ilessee’s
agent to construct, operate, maintain,
and terminate the proposed project and
the lessee’s ability to successfully de-
sign, construct, or obtain the funding
for a project similar to the proposed
project, if appropriate;

(k) A legal description of the land
under §162.547;

if required under

if required
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(1) If the lease is being approved
under 25 U.S.C. 415, information to as-
sist us in our evaluation of the factors
in 25 U.S.C. 415(a); and

(m) If the lessee is a corporation,
limited liability company, partnership,
joint venture, or other legal entity, ex-
cept a tribal entity, information such
as organizational documents, certifi-
cates, filing records, and resolutions,
that demonstrates that:

(1) The representative has authority
to execute a lease;

(2) The lease will be enforceable
against the lessee; and

(3) The legal entity is in good stand-
ing and authorized to conduct business
in the jurisdiction where the land is lo-
cated.

§162.564 Will BIA review a proposed
WSR lease before or during prepa-
ration of the NEPA review docu-
mentation?

Upon request of the Indian land-
owners, we will review the proposed
WSR lease after negotiation by the
parties, before or during preparation of
the NEPA review documentation and
any valuation. Within 60 days of receiv-
ing the proposed lease, we will provide
an acknowledgement of the terms of
the lease and identify any provisions
that, based on this acknowledgment re-
view, would justify disapproval of the
lease, pending results of the NEPA re-
view and any valuation.

§162.565 What is the approval process
for a WSR lease?

(a) Before we approve a WSR lease,
we must determine that the lease is in
the best interest of the Indian land-
owners. In making that determination,
we will:

(1) Review the lease and supporting
documents;

(2) Identify potential environmental
impacts and ensure compliance with
all applicable environmental laws, land
use laws, and ordinances;

(3) If the lease is being approved
under 25 U.S.C. 415, assure ourselves
that adequate consideration has been
given to the factors in 25 U.S.C. 415(a);
and

(4) Require any lease modifications
or mitigation measures necessary to
satisfy any requirements including any
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other Federal or tribal land use re-
quirements.

(b) Upon receiving a WSR lease pack-
age, we will promptly notify the par-
ties whether the package is or is not
complete. A complete package includes
all the information and supporting doc-
uments required under this subpart, in-
cluding but not limited to, NEPA re-
view documentation and valuation doc-
umentation, where applicable.

(1) If the WSR lease package is not
complete, our letter will identify the
missing information or documents re-
quired for a complete package. If we do
not respond to the submission of a
WSR lease package, the parties may
take action under §162.588.

(2) If the WSR lease package is com-
plete, we will notify the parties of the
date of receipt. Within 60 days of the
receipt date, we will approve or dis-
approve the lease, return the package
for revision, or inform the parties in
writing that we need additional review
time. If we inform the parties in writ-
ing that we need additional time, then:

(i) Our letter informing the parties
that we need additional review time
must identify our initial concerns and
invite the parties to respond within 15
days of the date of the letter; and

(ii) We have 30 days from sending the
letter informing the parties that we
need additional time to approve or dis-
approve the lease.

(c) If we do not meet the deadlines in
this section, then the parties may take
appropriate action under §162.588.

(d) We will provide any lease ap-
proval or disapproval and the basis for
the determination, along with notifica-
tion of any appeal rights under part 2
of this chapter, in writing to the par-
ties to the lease.

(e) We will provide approved WSR
leases on tribal land to the lessee and
provide a copy to the tribe. We will
provide approved WSR leases on indi-
vidually owned Indian land to the les-
see, and make copies available to the
Indian landowners upon written re-
quest.

§162.566 How will BIA decide whether
to approve a WSR lease?

(a) We will approve a WSR lease un-
less:
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(1) The required consents have not
been obtained from the parties to the
lease;

(2) The requirements of this subpart
have not been met; or

(3) We find a compelling reason to
withhold our approval in order to pro-
tect the best interests of the Indian
landowners.

(b) We will defer, to the maximum
extent possible, to the Indian land-
owners’ determination that the WSR
lease is in their best interest.

(c) We may not unreasonably with-
hold approval of a WSR lease.

§162.567 When will a WSR lease be ef-
fective?

(a) A WSR lease will be effective on
the date that we approve the lease,
even if an appeal is filed under part 2 of
this chapter.

(b) The lease may specify a date on
which the obligations between the par-
ties to the lease are triggered. Such
date may be before or after the ap-
proval date under paragraph (a) of this
section.

§162.568 Must a WSR lease document
be recorded?

(a) Any WSR lease document must be
recorded in the LTRO with jurisdiction
over the leased land.

(1) We will record the lease document
immediately following our approval.

(2) If our approval of an assignment
or sublease is not required, the parties
must record the assignment or sublease
in the LTRO with jurisdiction over the
leased land.

(b) The tribe must record lease docu-
ments for the following types of leases
in the LTRO with jurisdiction over the
tribal lands, even though BIA approval
is not required:

(1) Leases of tribal land that a cor-
porate entity leases to a third party
under 25 U.S.C. 477; and

(2) Leases of tribal land under a spe-
cial act of Congress authorizing leases
without our approval.

§162.569 Will BIA require an appeal
bond for an appeal of a decision on
a WSR lease document?

(a) If a party appeals our decision on
a WSR lease, assignment, amendment,
or sublease, then the official to whom
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the appeal is made may require the ap-
pellant to post an appeal bond in ac-
cordance with part 2 of this chapter.
We will not require an appeal bond:

(1) For an appeal of a decision on a
leasehold mortgage; or

(2) If the tribe is a party to the ap-
peal and requests a waiver of the ap-
peal bond.

(b) The appellant may not appeal the
appeal bond decision. The appellant
may, however, request that the official
to whom the appeal is made reconsider
the bond decision, based on extraor-
dinary circumstances. Any reconsider-
ation decision is final for the Depart-
ment.

WSR LEASE AMENDMENTS

§162.570 May the parties amend a
WSR lease?

The parties may amend a WSR lease
by obtaining:

(a) The lessee’s signature;

(b) The Indian landowners’ consent
under the requirements in §162.571; and

(c) BIA approval of the amendment
under §§162.572 and 162.573.

§162.571 What are the consent re-
quirements for an amendment to a
WSR lease?

(a) Unless the lease provides other-
wise, the lessee must notify all Indian
landowners of the proposed amend-
ment.

(b) The Indian landowners, or their
representatives under §162.013, must
consent to an amendment of a WSR
lease in the same percentages and man-
ner as a new WSR lease under §162.012,
unless the lease:

(1) Provides that individual Indian
landowners are deemed to have con-
sented if they do not object in writing
to the amendment within a specified
period of time following the land-
owners’ receipt of the amendment and
the lease meets the requirements of
paragraph (c¢) of this section;

(2) Authorizes one or more represent-
atives to consent to an amendment on
behalf of all Indian landowners; or

(3) Designates us as the Indian land-
owners’ representative for the purposes
of consenting to an amendment.

(c) If the lease provides for deemed
consent under paragraph (b)(1) of this
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section, it must require the parties to
submit to us:

(1) A copy of the executed amend-
ment or other documentation of any
Indian landowners’ actual consent;

(2) Proof of mailing of the amend-
ment to any Indian landowners who are
deemed to have consented; and

(3) Any other pertinent information
for review.

(d) Unless specifically authorized in
the lease, a written power of attorney,
or a court document, Indian land-
owners may not be deemed to have con-
sented to, and an Indian landowner’s
designated representative may not ne-
gotiate or consent to, an amendment
that would:

(1) Reduce the payment obligations
to the Indian landowners;

(2) Increase or decrease the lease
area;

(3) Terminate or change the term of
the lease; or

(4) Modify dispute resolution proce-
dures.

§162.572 What is the approval process
for an amendment to a WSR lease?

(a) When we receive an amendment
that meets the requirements of this
subpart, we will notify the parties of
the date we receive it. We have 30 days
from receipt of the executed amend-
ment, proof of required consents, and
required documentation to approve or
disapprove the amendment or inform
the parties in writing that we need ad-
ditional review time. Our determina-
tion whether to approve the amend-
ment will be in writing and will state
the basis for our approval or dis-
approval.

(b) Our letter informing the parties
that we need additional review time
must identify our initial concerns and
invite the parties to respond within 15
days of the date of the letter. We have
30 days from sending the letter inform-
ing the parties that we need additional
time to approve or disapprove the
amendment.

(c) If we do not meet the deadline in
paragraph (a) of this section, or para-
graph (b) of this section if applicable,
the amendment is deemed approved to
the extent consistent with Federal law.
Unless the lease provides otherwise,
provisions of the amendment that are

§162.574

inconsistent with Federal law will be
severed and unenforceable; all other
provisions of the amendment will re-
main in force.

§162.573 How will BIA decide whether
to approve an amendment to a WSR
lease?

(a) We may disapprove a WSR lease
amendment only if at least one of the
following is true:

(1) The Indian landowners have not
consented and their consent is re-
quired;

(2) The lessee’s mortgagees or sure-
ties have not consented;

(3) The lessee is in violation of the
lease;

(4) The requirements of this subpart
have not been met; or

(5) We find a compelling reason to
withhold our approval in order to pro-
tect the best interests of the Indian
landowners.

(b) We will defer, to the maximum
extent possible, to the Indian land-
owners’ determination that the amend-
ment is in their best interest.

(c) We may not unreasonably with-
hold approval of an amendment.

WSR LEASE ASSIGNMENTS

§162.574 May a lessee assign a WSR
lease?

(a) A lessee may assign a WSR lease
by meeting the consent requirements
in §162.575 and obtaining our approval
of the assignment under §§162.576 and
162.577 or by meeting the conditions in
paragraphs (b) or (¢) of this section.

(b) Where provided in the lease, the
lessee may assign the lease to the fol-
lowing without meeting consent re-
quirements or obtaining BIA approval
of the assignment, as long as the lessee
notifies BIA of the assignment within
30 days after it is executed:

(1) Not more than three distinct legal
entities specified in the lease; or

(2) The lessee’s wholly owned subsidi-
aries.

(c) The lessee may assign the lease
without our approval or meeting con-
sent requirements if:

(1) The assignee is a leasehold mort-
gagee or its designee, acquiring the
lease either through foreclosure or by
conveyance;
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(2) The assignee agrees in writing to
assume all of the obligations and con-
ditions of the lease; and

(3) The assignee agrees in writing
that any transfer of the lease will be in
accordance with applicable law under
§162.014.

§162.575 What are the consent re-
quirements for an assignment of a
WSR lease?

(a) Unless the lease provides other-
wise, the lessee must notify all Indian
landowners of the proposed assign-
ment.

(b) The Indian landowners, or their
representatives under §162.013, must
consent to an assignment in the same
percentages and manner as a new WSR
lease under §162.012, unless the lease:

(1) Provides that individual Indian
landowners are deemed to have con-
sented where they do not object in
writing to the assignment within a
specified period of time following the
landowners’ receipt of the assignment
and the lease meets the requirements
of paragraph (c) of this section;

(2) Authorizes one or more represent-
atives to consent to an assignment on
behalf of all Indian landowners; or

(3) Designates us as the Indian land-
owners’ representative for the purposes
of consenting to an assignment.

(c) If the lease provides for deemed
consent under paragraph (b)(1) of this
section, it must require the parties to
submit to us:

(1) A copy of the executed assignment
or other documentation of any Indian
landowners’ actual consent;

(2) Proof of mailing of the assign-
ment to any Indian landowners who are
deemed to have consented; and

(3) Any other pertinent information
for us to review.

(d) The lessee must obtain the con-
sent of the holders of any bonds or
mortgages.

§162.576 What is the approval process
for an assignment of a WSR lease?

(a) When we receive an assignment
that meets the requirements of this
subpart, we will notify the parties of
the date we receive it. If our approval
is required, we have 30 days from re-
ceipt of the executed assignment, proof
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of required consents, and required doc-
umentation to approve or disapprove
the assignment. Our determination
whether to approve the assignment will
be in writing and will state the basis
for our approval or disapproval.

(b) If we do not meet any of the dead-
lines in this section, the lessee or In-
dian landowners may take appropriate
action under §162.588.

§162.577 How will BIA decide whether
to approve an assignment of a WSR
lease?

(a) We may disapprove an assignment
of a WSR lease only if at least one of
the following is true:

(1) The Indian landowners have not
consented and their consent is re-
quired;

(2) The lessee’s mortgagees or sure-
ties have not consented;

(3) The lessee is in violation of the
lease;

(4) The assignee does not agree to be
bound by the terms of the lease;

(5) The requirements of this subpart
have not been met; or

(6) We find a compelling reason to
withhold our approval in order to pro-
tect the best interests of the Indian
landowners.

(b) In making the finding required by
paragraph (a)(6) of this section, we may
consider whether:

(1) The value of any part of the leased
premises not covered by the assign-
ment would be adversely affected; and

(2) If a performance bond is required,
the assignee has posted the bond or se-
curity and provided supporting docu-
ments that demonstrate that:

(i) The lease will be enforceable
against the assignee; and

(ii) The assignee will be able to per-
form its obligations under the lease or
assignment.

(c) We will defer, to the maximum ex-
tent possible, to the Indian landowners’
determination that the assignment is
in their best interest.

(d) We may not unreasonably with-
hold approval of an assignment.
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WSR LEASE SUBLEASES

§162.578 May a lessee sublease a WSR
lease?

(a) A lessee may sublease a WSR
lease by meeting the consent require-
ments in §162.579 and obtaining our ap-
proval of the sublease under §§162.580
and 162.581, or by meeting the condi-
tions in paragraph (b) of this section.

(b) The lessee may sublease without
meeting consent requirements or ob-
taining BIA approval of the sublease,
if:

(1) The lease provides for subleasing
without meeting consent requirements
or obtaining BIA approval;

(2) The sublease does not relieve the
lessee/sublessor of any liability; and

(3) The parties provide BIA with a
copy of the sublease within 30 days
after it is executed.

§162.579 What are the consent re-
quirements for a sublease of a WSR
lease?

(a) Unless the lease provides other-
wise, the lessee must notify all Indian
landowners of the proposed sublease.

(b) The Indian landowners, or their
representatives under §162.013, must
consent to a sublease in the same per-
centages and manner as a new WSR
lease under §162.012, unless the lease:

(1) Provides that individual Indian
landowners are deemed to have con-
sented where they do not object in
writing to the sublease within a speci-
fied period of time following the land-
owners’ receipt of the sublease and the
lease meets the requirements in para-
graph (c) of this section;

(2) Authorizes one or more represent-
atives to consent to a sublease on be-
half of all Indian landowners; or

(3) Designates us as the Indian land-
owners’ representative for the purposes
of consenting to a sublease.

(c) If the lease provides for deemed
consent under paragraph (b)(1) of this
section, it must require the parties to
submit to us:

(1) A copy of the executed sublease or
other documentation of any Indian
landowners’ actual consent;

(2) Proof of mailing of the sublease to
any Indian landowners who are deemed
to have consented; and

§162.581

(3) Any other pertinent information
for us to review.

§162.580 What is the approval process
for a sublease of a WSR lease?

(a) When we receive a sublease that
meets the requirements of this subpart,
we will notify the parties of the date
we receive it. If our approval is re-
quired, we have 30 days from receipt of
the executed sublease, proof of required
consents, and required documentation
to approve or disapprove the sublease
or inform the parties to the sublease
and Indian landowners in writing that
we need additional review time. Our
determination whether to approve the
sublease will be in writing and will
state the basis for our approval or dis-
approval.

(b) Our letter informing parties that
we need additional review time must
identify our initial concerns and invite
the parties to respond within 15 days of
the date of the letter. We have 30 days
from sending the letter informing the
parties that we need additional time to
approve or disapprove the sublease.

(c) If we do not meet the deadline in
paragraph (a) of this section, or para-
graph (b) of this section if applicable,
the sublease is deemed approved to the
extent consistent with Federal law.
Unless the lease provides otherwise,
provisions of the sublease that are in-
consistent with Federal law will be sev-
ered and unenforceable; all other provi-
sions of the sublease will remain in
force.

§162.581 How will BIA decide whether
to approve a sublease of a WSR
lease?

(a) We may disapprove a sublease of a
WSR lease only if at least one of the
following is true:

(1) The Indian landowners have not
consented and their consent is re-
quired;

(2) The lessee’s mortgagees or sure-
ties have not consented;

(3) The lessee is in violation of the
lease;

(4) The lessee will not remain liable
under the lease; and

(6) We find a compelling reason to
withhold our approval in order to pro-
tect the best interests of the Indian
landowners.
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(b) In making the finding required by
paragraph (a)(b) of this section, we may
consider whether the value of any part
of the leased premises not covered by
the sublease would be adversely af-
fected.

(c) We will defer, to the maximum ex-
tent possible, to the Indian landowners’
determination that the sublease is in
their best interest.

(d) We may not unreasonably with-
hold approval of a sublease.

WSR LEASEHOLD MORTGAGES

§162.582 May a lessee mortgage a WSR
lease?

(a) A lessee may mortgage a WSR
lease by meeting the consent require-
ments in §162.5683 and obtaining our ap-
proval of the leasehold mortgage under
§§162.584 and 162.585.

(b) Refer to §162.574(c) for informa-
tion on what happens if a sale or fore-
closure under an approved mortgage of
the leasehold interest occurs.

§162.583 What are the consent re-
quirements for a leasehold mort-
gage of a WSR lease?

(a) Unless the lease provides other-
wise, the lessee must notify all Indian
landowners of the proposed leasehold
mortgage.

(b) The Indian landowners, or their
representatives under §162.013, must
consent to a leasehold mortgage in the
same percentages and manner as a new
WSR lease under §162.012, unless the
lease:

(1) States that landowner consent is
not required for a leasehold mortgage
and identifies what law would apply in
case of foreclosure;

(2) Provides that individual Indian
landowners are deemed to have con-
sented where they do not object in
writing to the leasehold mortgage
within a specified period of time fol-
lowing the landowners’ receipt of the
leasehold mortgage and the Ilease
meets the requirements of paragraph
(c) of this section;

(3) Authorizes one or more represent-
atives to consent to a leasehold mort-
gage on behalf of all Indian land-
owners; or

(4) Designates us as the Indian land-
owners’ representative for the purposes
of consenting to a leasehold mortgage.
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(c) If the lease provides for deemed
consent under paragraph (b)(2) of this
section, it must require the parties to
submit to us:

(1) A copy of the executed leasehold
mortgage or other documentation of
any Indian landowners’ actual consent;

(2) Proof of mailing of the leasehold
mortgage to any Indian landowners
who are deemed to have consented; and

(3) Any other pertinent information
for us to review.

§162.584 What is the approval process
for a leasehold mortgage of a WSR
lease?

(a) When we receive a leasehold
mortgage that meets the requirements
of this subpart, we will notify the par-
ties of the date we receive it. We have
20 days from receipt of the executed
leasehold mortgage, proof of required
consents, and required documentation
to approve or disapprove the leasehold
mortgage. Our determination whether
to approve the leasehold mortgage will
be in writing and will state the basis
for our approval or disapproval.

(b) If we do not meet the deadline in
this section, the lessee may take ap-
propriate action under §162.588.

§162.585 How will BIA decide whether
to approve a leasehold mortgage of
a WSR lease?

(a) We may disapprove a leasehold
mortgage of a WSR lease only if at
least one of the following is true:

(1) The Indian landowners have not
consented and their consent is re-
quired;

(2) The lessee’s mortgagees or sure-
ties have not consented;

(3) The requirements of this subpart
have not been met; or

(4) We find a compelling reason to
withhold our approval in order to pro-
tect the best interests of the Indian
landowners.

(b) In making the finding required by
paragraph (a)(4) of this section, we may
consider whether:

(1) The leasehold mortgage proceeds
would be used for purposes unrelated to
the leased premises; and

(2) The leasehold mortgage is limited
to the leasehold.

(c) We will defer, to the maximum ex-
tent possible, to the Indian landowners’
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determination that the leasehold mort-
gage is in their best interest.

(d) We may not unreasonably with-
hold approval of a leasehold mortgage.

WSR LEASE EFFECTIVENESS,
COMPLIANCE, AND ENFORCEMENT

§162.586 When will an amendment, as-
signment, sublease, or leasehold
mortgage of a WSR lease be effec-
tive?

(a) An amendment, assignment, sub-
lease, or leasehold mortgage of a WSR
lease will be effective when approved,
even if an appeal is filed under part 2 of
this chapter, except:

(1) If the amendment or sublease was
deemed approved under §162.572(b) or
§162.580(b), the amendment or sublease
becomes effective 45 days from the date
the parties mailed or delivered the doc-
ument to us for our review or, if we
sent a letter informing the parties that
we need additional time to approve or
disapprove the lease, the amendment
or sublease becomes effective 45 days
from the date of the letter informing
the parties that we need additional
time to approve or disapprove the
lease; and

(2) An assignment that does not re-
quire our approval under §162.574(b) or
a sublease that does not require our ap-
proval under §162.578(b) becomes effec-
tive on the effective date specified in
the assignment or sublease. If the as-
signment or sublease does not specify
the effective date, it becomes effective
upon execution by the parties.

(b) We will provide copies of approved
documents to the party requesting ap-
proval, to the tribe for tribal land, and
upon request, to other parties to the
lease document.

§162.587 What happens if BIA dis-
approves an amendment, assign-
ment, sublease, or leasehold mort-
gage of a WSR lease?

If we disapprove an amendment, as-
signment, sublease, or leasehold mort-
gage of a WSR lease, we will notify the
parties immediately and advise the
landowners of their right to appeal the
decision under part 2 of this chapter.

§162.588

§162.588 What happens if BIA does not
meet a deadline for issuing a deci-
sion on a lease document?

(a) If a Superintendent does not meet
a deadline for issuing a decision on a
lease, assignment, or leasehold mort-
gage, the parties may file a written no-
tice to compel action with the appro-
priate Regional Director.

(b) The Regional Director has 15 days
from receiving the notice to:

(1) Issue a decision; or

(2) Order the Superintendent to issue
a decision within the time set out in
the order.

(c) The parties may file a written no-
tice to compel action with the BIA Di-
rector if:

(1) The Regional Director does not
meet the deadline in paragraph (b) of
this section;

(2) The Superintendent does not issue
a decision within the time set by the
Regional Director under paragraph
(b)(2) of this section; or

(3) The initial decision on the lease,
assignment, or leasehold mortgage is
with the Regional Director, and he or
she does not meet the deadline for such
decision.

(d) The BIA Director has 15 days from
receiving the notice to:

(1) Issue a decision; or

(2) Order the Regional Director or
Superintendent to issue a decision
within the time set out in the order.

(e) If the Regional Director or Super-
intendent does not issue a decision
within the time set out in the order
under paragraph (d)(2), then the BIA
Director must issue a decision within
15 days from the expiration of the time
set out in the order.

(f) The parties may file an appeal
from our inaction to the Interior Board
of Indian Appeals if the Director does
not meet the deadline in paragraph (d)
or (e) of this section.

(g) The provisions of 256 CFR 2.8 do
not apply to the inaction of BIA offi-
cials with respect to a decision on a
lease, amendment, assignment, sub-
lease, or leasehold mortgage under this
subpart.
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§162.589 May BIA investigate compli-
ance with a WSR lease?

(a) We may enter the leased premises
at any reasonable time, upon reason-
able notice, and consistent with any
notice requirements under applicable
tribal law and applicable lease docu-
ments, to protect the interests of the
Indian landowners and to determine if
the lessee is in compliance with the re-
quirements of the lease.

(b) If an Indian landowner notifies us
that a specific lease violation has oc-
curred, we will promptly initiate an ap-
propriate investigation.

§162.590 May a WSR lease provide for
negotiated remedies if there is a
violation?

(a) A WSR lease of tribal land may
provide either or both parties with ne-
gotiated remedies in the event of a
lease violation, including, but not lim-
ited to, the power to terminate the
lease. If the lease provides one or both
parties with the power to terminate
the lease:

(1) BIA approval of the termination is
not required;

(2) The termination is effective with-
out BIA cancellation; and

(3) The Indian landowners must no-
tify us of the termination so that we
may record it in the LTRO.

(b) A WSR lease of individually
owned Indian land may provide either
or both parties with negotiated rem-
edies, so long as the lease also specifies
the manner in which those remedies
may be exercised by or on behalf of the
Indian landowners of the applicable
percentage of interests under §162.012
of this part. If the lease provides one or
both parties with the power to termi-
nate the lease:

(1) BIA concurrence with the termi-
nation is required to ensure that the
Indian landowners of the applicable
percentage of interests have consented;
and

(2) BIA will record the termination in
the LTRO.

(c) The parties must notify any sur-
ety or mortgagee of any violation that
may result in termination and the ter-
mination of a WSR lease.

(d) Negotiated remedies may apply in
addition to, or instead of, the cancella-
tion remedy available to us, as speci-
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fied in the lease. The landowners may
request our assistance in enforcing ne-
gotiated remedies.

(e) A WSR lease may provide that
lease violations will be addressed by
the tribe, and that lease disputes will
be resolved by a tribal court, any other
court of competent jurisdiction, or by a
tribal governing body in the absence of
a tribal court, or through an alter-
native dispute resolution method. We
may not be bound by decisions made in
such forums, but we will defer to ongo-
ing actions and proceedings, as appro-
priate, in deciding whether to exercise
any of the remedies available to us.

§162.591 What will BIA do about a vio-
lation of a WSR lease?

(a) In the absence of actions or pro-
ceedings described in §162.590(e), or if it
is not appropriate for us to defer to the
actions or proceedings, we will follow
the procedures in paragraphs (b) and (c)
of this section.

(b) If we determine there has been a
violation of the conditions of a WSR
lease, other than a violation of pay-
ment provisions covered by paragraph
(c) of this section, we will promptly
send the lessee and any surety and
mortgagee a notice of violation by cer-
tified mail, return receipt requested.

(1) We will send a copy of the notice
of violation to the tribe for tribal land,
or provide constructive notice to In-
dian landowners for individually owned
Indian land.

(2) The notice of violation will advise
the lessee that, within 10 business days
of the receipt of a notice of violation,
the lessee must:

(i) Cure the violation and notify us,
and the tribe for tribal land, in writing
that the violation has been cured;

(ii) Dispute our determination that a
violation has occurred; or

(iii) Request additional time to cure
the violation.

(3) The notice of violation may order
the lessee to cease operations under
the lease.

(c) A lessee’s failure to pay com-
pensation in the time and manner re-
quired by a WSR lease is a violation of
the lease, and we will issue a notice of
violation in accordance with this para-
graph.
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(1) We will send the lessees and any
surety and mortgagee a notice of viola-
tion by certified mail, return receipt
requested:

(i) Promptly following the date on
which payment was due, if the lease re-
quires that payments be made to us; or

(ii) Promptly following the date on
which we receive actual notice of non-
payment from the Indian landowners,
if the lease provides for payment di-
rectly to the Indian landowners.

(2) We will send a copy of the notice
of violation to the tribe for tribal land,
or provide constructive notice to the
Indian landowners for individually
owned Indian land.

(3) The notice of violation will re-
quire the lessee to provide adequate
proof of payment.

(d) The lessee and its sureties will
continue to be responsible for the obli-
gations in the lease until the lease ex-
pires or is terminated or cancelled.

§162.592 What will BIA do if a lessee
does not cure a violation of a WSR
lease on time?

(a) If the lessee does not cure a viola-
tion of a WSR lease within the required
time period, or provide adequate proof
of payment as required in the notice of
violation, we will consult with the
tribe for tribal land or, where feasible,
with Indian landowners for individ-
ually owned Indian land, and determine
whether:

(1) We should cancel the lease;

(2) The Indian landowners wish to in-
voke any remedies available to them
under the lease;

(3) We should invoke other remedies
available under the lease or applicable
law, including collection on any avail-
able performance bond or, for failure to
pay compensation, referral of the debt
to the Department of the Treasury for
collection; or

(4) The lessee should be granted addi-
tional time in which to cure the viola-
tion.

(b) Following consultation with the
tribe for tribal land or, where feasible,
with Indian landowners for individ-
ually owned Indian land, we may take
action to recover unpaid compensation
and any associated late payment
charges.

§162.593

(1) We do not have to cancel the lease
or give any further notice to the lessee
before taking action to recover unpaid
compensation.

(2) We may still take action to re-
cover any unpaid compensation if we
cancel the lease.

(c) If we decide to cancel the lease,
we will send the lessee and any surety
and mortgagee a cancellation letter by
certified mail, return receipt re-
quested, within 5 business days of our
decision. We will send a copy of the
cancellation letter to the tribe for trib-
al land, and will provide Indian land-
owners for individually owned Indian
land with actual or constructive notice
of the cancellation. The cancellation
letter will:

(1) Explain the grounds for cancella-
tion;

(2) If applicable, notify the lessee of
the amount of any unpaid compensa-
tion or late payment charges due under
the lease;

(3) Notify the lessee of the lessee’s
right to appeal under part 2 of this
chapter, including the possibility that
the official to whom the appeal is made
may require the lessee to post an ap-
peal bond;

(4) Order the lessee to vacate the
property within 31 days of the date of
receipt of the cancellation letter, if an
appeal is not filed by that time; and

(5) Order the lessee to take any other
action BIA deems necessary to protect
the Indian landowners.

(d) We may invoke any other rem-
edies available to us under the lease,
including collecting on any available
performance bond, and the Indian land-
owners may pursue any available rem-
edies under tribal law.

§162.593 Will late payment charges or
special fees apply to delinquent
payments due under a WSR lease?

(a) Late payment charges will apply
as specified in the lease. The failure to
pay these amounts will be treated as a
lease violation.

(b) We may assess the following spe-
cial fees to cover administrative costs
incurred by the United States in the
collection of the debt, if compensation
is not paid in the time and manner re-
quired, in addition to late payment
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charges that must be paid to the Indian
landowners under the lease:

The lessee will pay For

Any dishonored check.

Processing of each notice or demand
letter.

Treasury processing following referral
for collection of delinquent debt.

(3) 18 percent of
balance due.

§162.594 How will payment rights re-
lating to WSR leases be allocated?

The WSR lease may allocate rights
to payment for insurance proceeds,
trespass damages, compensation
awards, settlement funds, and other
payments between the Indian land-
owners and the lessee. If not specified
in the lease, insurance policy, order,
award, judgment, or other document,
the Indian landowners will be entitled
to receive these payments.

§162.595 When will a cancellation of a
WSR lease be effective?

(a) A cancellation involving a WSR
lease will not be effective until 31 days
after the lessee receives a cancellation
letter from us, or 41 days from the date
we mailed the letter, whichever is ear-
lier.

(b) The cancellation decision will not
be effective if an appeal is filed unless
the cancellation is made immediately
effective under part 2 of this chapter.
While a cancellation decision is ineffec-
tive, the lessee must continue to pay
compensation and comply with the
other terms of the lease.

§162.596 What will BIA do if a lessee
remains in possession after a WSR
lease expires or is terminated or
cancelled?

If a lessee remains in possession after
the expiration, termination, or can-
cellation of a WSR lease, we may treat
the unauthorized possession as a tres-
pass under applicable law in consulta-
tion with the Indian landowners. Un-
less the Indian landowners of the appli-
cable percentage of interests under
§162.012 have notified us in writing that
they are engaged in good faith negotia-
tions with the holdover lessee to obtain
a new lease, we may take action to re-
cover possession on behalf of the Indian
landowners, and pursue any additional
remedies available under applicable
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law, such as a forcible entry and de-
tainer action.

§162.597 Will BIA appeal bond regula-
tions apply to cancellation deci-
sions involving WSR leases?

(a) Except as provided in paragraph
(b) of this section, the appeal bond pro-
visions in part 2 of this chapter will
apply to appeals from lease cancella-
tion decisions.

(b) The lessee may not appeal the ap-
peal bond decision. The lessee may,
however, request that the official to
whom the appeal is made reconsider
the appeal bond decision, based on ex-
traordinary circumstances. Any recon-
sideration decision is final for the De-
partment.

§162.598 When will BIA issue a deci-
sion on an appeal from a WSR leas-
ing decision?

BIA will issue a decision on an appeal

from a WSR leasing decision within 60

days of receipt of all pleadings.

§162.599 What happens if the lessee
abandons the leased premises?

If a lessee abandons the leased prem-
ises, we will treat the abandonment as
a violation of the lease. The lease may
specify a period of non-use after which
the lease premises will be considered
abandoned.

Subpart F—Special Requirements
for Certain Reservations

§162.600 Crow Reservation.

(a) Notwithstanding the regulations
in other sections of this part 162, Crow
Indians classified as competent under
the Act of June 4, 1920 (41 Stat. 751), as
amended, may lease their trust lands
and the trust lands of their minor chil-
dren for farming or grazing purposes
without the approval of the Secretary
pursuant to the Act of May 26, 1926 (44
Stat. 6568), as amended by the Act of
March 15, 1948 (62 Stat. 80). However, at
their election Crow Indians classified
as competent may authorize the Sec-
retary to lease, or assist in the leasing
of such lands, and an appropriate no-
tice of such action shall be made a
matter of record. When this preroga-
tive is exercised, the general regula-
tions contained in this part 162 shall be
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applicable. Approval of the Secretary
is required on leases signed by Crow In-
dians not classified as competent or
made on inherited or devised trust
lands owned by more than five com-
petent devisees or heirs.

(b) The Act of May 26, 1926 (44 Stat.
6568), as amended by the Act of March
15, 1948 (62 Stat. 80), provides that no
lease for farming or grazing purposes
shall be made for a period longer than
five years, except irrigable lands under
the Big Horn Canal; which may be
leased for periods of ten years. No such
lease shall provide the lessee a pref-
erence right to future leases which, if
exercised, would thereby extend the
total period of encumbrance beyond
the five or ten years authorized by law.

(c) All leases entered into by Crow
Indians classified as competent, under
the above-cited special statutes, must
be recorded at the Crow Agency. Such
recording shall constitute notice to all
persons. Under these special statutes,
Crow Indians classified as competent
are free to lease their property within
certain limitations. The five-year (ten-
year in the case of lands under the Big
Horn Canal) limitation is intended to
afford a protection to the Indians. The
essence of this protection is the right
to deal with the property free, clear,
and unencumbered at intervals at least
as frequent as those provided by law. If
lessees are able to obtain new leases
long before the termination of existing
leases, they are in a position to set
their own terms. In these cir-
cumstances lessees could perpetuate
their leaseholds and the protection of
the statutory limitations as to terms
would be destroyed. Therefore, in im-
plementation of the foregoing interpre-
tation, any lease which, on its face, is
in violation of statutory limitations or
requirements, and any grazing lease ex-
ecuted more than 12 months, and any
farming lease executed more than 18
months, prior to the commencement of
the term thereof or any lease which
purports to cancel an existing lease
with the same lessee as of a future date
and take effect upon such cancellation
will not be recorded. Under a Crow
tribal program, approved by the De-
partment of the Interior, competent
Crow Indians may, under certain cir-
cumstances, enter into agreements

§162.600

which require that, for a specified
term, their leases be approved. Infor-
mation concerning whether a com-
petent Crow Indian has executed such
an instrument is available at the office
of the Superintendent of the Crow
Agency, Bureau of Indian Affairs, Crow
Agency, Montana. Any lease entered
into with a competent Crow Indian
during the time such instrument is in
effect and which is not in accordance
with such instrument will be returned
without recordation.

(d) Where any of the following condi-
tions are found to exist, leases will be
recorded but the lessee and lessor will
be notified upon discovery of the condi-
tion:

(1) The lease in single or counterpart
form has not been executed by all own-
ers of the land described in the lease;

(2) There is, of record, a lease on the
land for all or a part of the same term;

(3) The lease does not contain stipu-
lations requiring sound land utilization
plans and conservation practices; or

(4) There are other deficiencies such
as, but not limited to, erroneous land
descriptions, and alterations which are
not clearly endorsed by the lessor.

(e) Any adult Crow Indian classified
as competent shall have the full re-
sponsibility for obtaining compliance
with the terms of any lease made by
him pursuant to this section. This
shall not preclude action by the Sec-
retary to assure conservation and pro-
tection of these trust lands.

(f) Leases made by competent Crow
Indians shall be subject to the right to
issue permits and leases to prospect
for, develop, and mine oil, gas, and
other minerals, and to grant rights-of-
way and easements, in accordance with
applicable law and regulations. In the
issuance or granting of such permits,
leases, rights-of-way or easements due
consideration will be given to the in-
terests of lessees and to the adjustment
of any damages to such interests. In
the event of a dispute as to the amount
of such damage, the matter will be re-
ferred to the Secretary whose deter-
mination will be final as to the amount
of said damage.

[66 FR 7109, Jan. 22, 2001. Redesignated at 77
FR 72494, Dec. 5, 2012 and correctly redesig-
nated at 78 FR 27860, May 13, 2013]
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§162.601 Fort Belknap Reservation.

Not to exceed 20,000 acres of allotted
and tribal lands (non-irrigable as well
as irrigable) on the Fort Belknap Res-
ervation in Montana may be leased for
the culture of sugar beets and other
crops in rotation for terms not exceed-
ing ten years.

[66 FR 7109, Jan. 22, 2001. Redesignated at 77
FR 72494, Dec. 5, 2012 and correctly redesig-
nated at 78 FR 27860, May 13, 2013]

§162.602 Cabazon, Augustine, and
Torres-Martinez Reservations, Cali-
fornia.

(a) Upon a determination by the Sec-
retary that the owner or owners are
not making beneficial use thereof, re-
stricted lands on the Cabazon, Augus-
tine, and Torres-Martinez Indian Res-
ervations which are or may be irri-
gated from distribution facilities ad-
ministered by the Coachella Valley
County Water District in Riverside
County, California, may be leased by
the Secretary in accordance with the
regulations in this part for the benefit
of the owner or owners.

(b) All leases granted or approved on
restricted lands of the Cabazon, Augus-
tine, and Torres-Martinez Indian Res-
ervations shall be filed for record in
the office of the county recorder of the
county in which the land is located,
the cost thereof to be paid by the les-
see. A copy of each such lease shall be
filed by the lessee with the Coachella
Valley County Water District or such
other irrigation or water district with-
in which the leased lands are located.
All such leases shall include a provi-
sion that the lessee, in addition to the
rentals provided for in the lease, shall
pay all irrigation charges properly as-
sessed against the land which became
payable during the term of the lease.
Act of August 25, 1950 (64 Stat. 470); Act
of August 28, 1958 (72 Stat. 968).

[66 FR 7109, Jan. 22, 2001. Redesignated at 77
FR 72494, Dec. 5, 2012 and correctly redesig-
nated at 78 FR 27860, May 13, 2013]

§162.603 San Xavier and Salt River
Pima-Maricopa Reservations.

(a) Purpose and scope. The Act of No-
vember 2, 1966 (80 Stat. 1112), provides
statutory authority for long-term leas-
ing on the San Xavier and Salt River
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Pima-Maricopa Reservations, Arizona,
in addition to that contained in the
Act of August 9, 1955 (69 Stat. 539), as
amended (256 U.S.C. 415). When leases
are made under the 1955 Act on the San
Xavier or Salt River Pima-Maricopa
Reservations, the regulations in part
162 apply. The purpose of this section is
to provide regulations for implementa-
tion of the 1966 Act. The 1966 Act does
not apply to leases made for purposes
that are subject to the laws governing
mining leases on Indian lands.

(b) Duration of leases. Leases made
under the 1966 Act for public, religious,
educational, recreational, residential,
or business purposes may be made for
terms of not to exceed 99 years. The
terms of a grazing lease shall not ex-
ceed ten years; the term of a farming
lease that does not require the making
of a substantial investment in the im-
provement of the land shall not exceed
ten years; and the term of a farming
lease that requires the making of a
substantial investment in the improve-
ment of the land shall not exceed 40
years. No lease shall contain an option
to renew which extends the total term
beyond the maximum term permitted
by this section.

(c) Required covenant and enforcement
thereof. Every lease under the 1966 Act
shall contain a covenant on the part of
the lessee that he will not commit or
permit on the leased land any act that
causes waste or a nuisance or which
creates a hazard to health of persons or
to property wherever such persons or
property may be.

(d) Notification regarding leasing pro-
posals. If the Secretary determines that
a proposed lease to be made under the
1966 Act for public, religious, edu-
cational, recreational, residential, or
business purposes will substantially af-
fect the governmental interests of a
municipality contiguous to the San
Xavier Reservation or the Salt River
Pima-Maricopa Reservation, as the
case may be, he shall notify the appro-
priate authority of such municipality
of the pendency of the proposed lease.
The Secretary may, in his discretion,
furnish such municipality with an out-
line of the major provisions of the lease
which affect its governmental interests
and shall consider any comments on
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the terms of the lease affecting the mu-
nicipality or on the absence of such
terms from the lease that the authori-
ties may offer. The notice to the au-
thorities of the municipality shall set
forth a reasonable period, not to exceed
30 days, within which any such com-
ments shall be submitted.

(e) Applicability of other regulations.
The regulations in part 162 of this title
shall apply to leases made under the
1966 Act except where such regulations
are inconsistent with this section.

(f) Mission San Xavier del Bac. Noth-
ing in the 1966 Act authorizes develop-
ment that would detract from the sce-
nic, historic, and religious values of
the Mission San Xavier del Bac owned
by the Franciscan Order of Friars
Minor and located on the San Xavier
Reservation.

[66 FR 7109, Jan. 22, 2001. Redesignated at 77
FR 72494, Dec. 5, 2012 and correctly redesig-
nated at 78 FR 27860, May 13, 2013]

Subpart G—Records

SOURCE: 77 FR 72494, Dec. 5, 2012, unless
otherwise noted.

§162.701 Who owns the records associ-
ated with this part?

(a) Records are the property of the
United States if they:

(1) Are made or received by a tribe or
tribal organization in the conduct of a
Federal trust function under 25 U.S.C.
450f et seq., including the operation of a
trust program; and

(2) Evidence the organization, func-
tions, policies, decisions, procedures,
operations, or other activities under-
taken in the performance of a Federal
trust function under this part.

(b) Records not covered by paragraph
(a) of this section that are made or re-
ceived by a tribe or tribal organization
in the conduct of business with the De-
partment of the Interior under this
part are the property of the tribe.

§162.702 How must records associated
with this part be preserved?

(a) Any organization, including a
tribe or tribal organization, that has
records identified in §162.701(a) of this
part, must preserve the records in ac-
cordance with approved Departmental
records retention procedures under the
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Federal Records Act, 44 U.S.C. chapters
29, 31 and 33. These records and related
records management practices and
safeguards required under the Federal
Records Act are subject to inspection
by the Secretary and the Archivist of
the United States.

(b) A tribe or tribal organization
should preserve the records identified
in §162.701(b) of this part, for the period
of time authorized by the Archivist of
the United States for similar Depart-
ment of the Interior records under 44
U.S.C. chapter 33. If a tribe or tribal or-
ganization does not preserve records
associated with its conduct of business
with the Department of the Interior
under this part, it may prevent the
tribe or tribal organization from being
able to adequately document essential
transactions or furnish information
necessary to protect its legal and fi-
nancial rights or those of persons di-
rectly affected by its activities.

§162.703 How does the Paperwork Re-
duction Act affect this part?

The collections of information in this
part have been approved by the Office
of Management and Budget under 44
U.S.C. 3501 et seq. and assigned OMB
Control Number 1076-0155. Response is
required to obtain a benefit. A Federal
agency may not conduct or sponsor,
and you are not required to respond to,
a collection of information unless it
displays a currently valid OMB Control
Number.

PART 163—GENERAL FORESTRY
REGULATIONS

Subpart A—General Provisions

Sec.
163.1
163.2
163.3
163.4

Definitions.

Information collection.

Scope and objectives.

Secretarial recognition of tribal laws.

Subpart B—Forest Management and
Operations

163.10 Management of Indian forest land.

163.11 Forest management planning and
sustained yield management.

163.12 Harvesting restrictions.

163.13 Indian tribal forest enterprise oper-
ations.

163.14 Sale of forest products.
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