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financial assistance has failed to com-
ply with Section 109(a) or this part and
voluntary compliance efforts have
failed, the Secretary will notify the
Governor of the State or the Chief Ex-
ecutive Officer of the unit of general
local government of the findings of
noncompliance and will request that
the Governor or the Chief Executive
Officer secure compliance. If within a
reasonable period of time, not to ex-
ceed 60 days, the Governor or the Chief
Executive Officer fails or refuses to se-
cure compliance, the Secretary will:

(1) Refer the matter to the Attorney
General with a recommendation that
an appropriate civil action be insti-
tuted;

(2) Exercise the powers and functions
provided by Title VI;

(3) Terminate or reduce payments
under Title I, or limit the availability
of payments under Title I to programs
or activities not affected by the failure
to comply; or

(4) Take such other actions as may be
provided by law, including, but not
limited to, the initiation of pro-
ceedings under 2 CFR part 2424 or any
applicable proceeding under State or
local law.

(b) Termination, reduction, or limitation
of the availability of Title I payments. No
order terminating, reducing, or lim-
iting the availability of Title I pay-
ments under this part shall become ef-
fective until:

(1) The Secretary has notified the
Governor of the State or the Chief Ex-
ecutive Officer of the unit of general
local government of the Recipient’s
failure to comply in accordance with
paragraph (a) of this section and of the
termination, reduction or limitation of
the availability of Title I payments to
be taken;

(2) The Secretary has determined
that compliance cannot be secured by
voluntary means;

(3) The Recipient has been extended
an opportunity for a hearing in accord-
ance with §6.13(a); and

(4) A final agency notice or decision
has been rendered in accordance with
paragraph (c) of this section or 24 CFR
part 180.

(c) If a Recipient does not respond to
the notice of opportunity for a hearing
or does not elect to proceed with a
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hearing within 20 days of the issuance
of the Secretary’s actions listed in
paragraphs (b)(1), (2) and (3) of this sec-
tion, then the Secretary’s approval of
the termination, reduction or limita-
tion of the availability of Title I pay-
ments is considered a final agency no-
tice and the Recipient may seek judi-
cial review in accordance with section
111(c) of the Act.

[64 FR 3797, Jan. 25, 1999, as amended at 72
FR 73491, Dec. 27, 2007]

§6.13 Hearings and appeals.

(a) When a Recipient requests an op-
portunity for a hearing, in accordance
with §6.12(b)(3), the General Counsel
will follow the notification procedures
set forth in 24 CFR 180.415. The hearing,
and any petition for review, will be
conducted in accordance with the pro-
cedures set forth in 24 CFR part 180.

(b) After a hearing is held and a final
agency decision is rendered under 24
CFR part 180, the Recipient may seek
judicial review in accordance with sec-
tion 111(c) of the Act.
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Subpart A—General Provisions

§8.1 Purpose.

(a) The purpose of this part is to ef-
fectuate section 504 of the Rehabilita-
tion Act of 1973, as amended (29 U.S.C
794), to the end that no otherwise
qualified individual with handicaps in
the United States shall, solely by rea-
son of his or her handicap, be excluded
from the participation in, be denied the
benefits of, or be subjected to discrimi-
nation under any program or activity
receiving Federal financial assistance
from the Department of Housing and
Urban Development. This part also im-
plements section 109 of the Housing
and Community Development Act of
1974, as amended (42 U.S.C. 5309). This
part does not effectuate section 504 as
it applies to any program or activity
conducted by the Department. Compli-
ance with this part does not assure
compliance with requirements for ac-
cessibility by physically-handicapped
persons imposed under the Architec-
tural Barriers Act of 1968 (42 U.S.C.
4151-4157; 24 CFR part 40).

(b) The policies and standards for
compliance established by this part are
established in contemplation of, and
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with a view to enforcement through,
the Department’s administration of
programs or activities receiving Fed-
eral financial assistance and the ad-
ministrative procedures described in
subpart D (including, without limita-
tion, judicial enforcement under
§8.57(a)).

[63 FR 20233, June 2, 1988, as amended at 83
FR 26361, June 7, 2018]

§8.2 Applicability.

This part applies to all applicants
for, and recipients of, HUD assistance
in the operation of programs or activi-
ties receiving such assistance.

[63 FR 20233, June 2, 1988, as amended at 83
FR 26361, June 7, 2018]

§8.3 Definitions.

As used in this part:

Accessible, when used with respect to
the design, construction, or alteration
of a facility or a portion of a facility
other than an individual dwelling unit,
means that the facility or portion of
the facility when designed, constructed
or altered, can be approached, entered,
and used by individuals with physical
handicaps. The phrase accessible to and
usable by is synonomous with acces-
sible.

Accessible, when used with respect to
the design, construction, or alteration
of an individual dwelling unit, means
that the unit is located on an acces-
sible route and when designed, con-
structed, altered or adapted can be ap-
proached, entered, and used by individ-
uals with physical handicaps. A unit
that is on an accessible route and is
adaptable and otherwise in compliance
with the standards set forth in §8.32 is
accessible within the meaning of this
paragraph. When a unit in an existing
facility which is being made accessible
as a result of alterations is intended
for use by a specific qualified indi-
vidual with handicaps (e.g., a current
occupant of such unit or of another
unit under the control of the same re-
cipient, or an applicant on a waiting
list), the unit will be deemed accessible
if it meets the requirements of applica-
ble standards that address the par-
ticular disability or impairment of
such person.
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Accessible route means a continuous
unobstructed path connecting acces-
sible elements and spaces in a building
or facility that complies with the space
and reach requirements of applicable
standards prescribed by §8.32. An acces-
sible route that serves only accessible
units occupied by persons with hearing
or vision impairments need not comply
with those requirements intended to ef-
fect accessibility for persons with mo-
bility impairments.

Adaptability means the ability of cer-
tain elements of a dwelling unit, such
as kitchen counters, sinks, and grab
bars, to be added to, raised, lowered, or
otherwise altered, to accommodate the
needs of persons with or without handi-
caps, or to accommodate the needs of
persons with different types or degrees
of disability. For example, in a unit
adaptable for a hearing-impaired per-
son, the wiring for visible emergency
alarms may be installed but the alarms
need not be installed until such time as
the unit is made ready for occupancy
by a hearing-impaired person.

Alteration means any change in a fa-
cility or its permanent fixtures or
equipment. It includes, but is not lim-
ited to, remodeling, renovation, reha-
bilitation, reconstruction, changes or
rearrangements in structural parts and
extraordinary repairs. It does not in-
clude normal maintenance or repairs,
reroofing, interior decoration, or
changes to mechanical systems.

Applicant for assistance means one
who submits an application, request,
plan, or statement required to be ap-
proved by a Department official or by a
primary recipient as a condition of eli-
gibility for Federal financial assist-
ance. An application means such a re-
quest, plan or statement.

Auzxiliary aids means services or de-
vices that enable persons with im-
paired sensory, manual, or speaking
skills to have an equal opportunity to
participate in, and enjoy the benefits
of, programs or activities receiving
Federal financial assistance. For exam-
ple, auxiliary aids for persons with im-
paired vision may include readers,
Brailled materials, audio recordings,
and other similar services and devices.
Auxiliary aids for persons with im-
paired hearing may include telephone
handset amplifiers, telephones compat-
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ible with hearing aids, telecommuni-
cation devices for deaf persons (TDD’s),
interpreters, notetakers, written mate-
rials, and other similar services and de-
vices.

Department or HUD means the De-
partment of Housing and Urban Devel-
opment.

Facility means all or any portion of
buildings, structures, equipment,
roads, walks, parking Ilots, rolling
stock or other real or personal prop-
erty or interest in the property.

Federal financial assistance means any
assistance provided or otherwise made
available by the Department through
any grant, loan, contract or any other
arrangement, in the form of:

(a) Funds;

(b) Services of Federal personnel; or

(c) Real or personal property or any
interest in or use of such property, in-
cluding:

(1) Transfers or leases of the property
for less than fair market value or for
reduced consideration; and

(2) Proceeds from a subsequent trans-
fer or lease of the property if the Fed-
eral share of its fair market value is
not returned to the Federal Govern-
ment.

Federal financial assistance includes
community development funds in the
form of proceeds from loans guaranteed
under section 108 of the Housing and
Community Development Act of 1974,
as amended, but does not include as-
sistance made available through direct
Federal procurement contracts or pay-
ments made under these contracts or
any other contract of insurance or
guaranty.

Handicap means any condition or
characteristic that renders a person an
individual with handicaps.

Historic preservation programs or activi-
ties means programs or activities re-
ceiving Federal financial assistance
that have preservation of historic prop-
erties as a primary purpose.

Historic properties means those prop-
erties that are listed or are eligible for
listing in the National Register of His-
toric Places, or such properties des-
ignated as historic under a statute of
the appropriate State or local govern-
ment body.

Individual with handicaps means any
person who has a physical or mental
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impairment that substantially limits
one or more major life activities; has a
record of such an impairment; or is re-
garded as having such an impairment.
For purposes of employment, this term
does not include: Any individual who is
an alcoholic or drug abuser whose cur-
rent use of alcohol or drugs prevents
the individual from performing the du-
ties of the job in question, or whose
employment, by reason of current alco-
hol or drug abuse, would constitute a
direct threat to property or the safety
of others; or any individual who has a
currently contagious disease or infec-
tion and who, by reason of such disease
or infection, would constitute a direct
threat to the health or safety of other
individuals or who, by reason of the
currently contagious disease or infec-
tion, is unable to perform the duties of
the job. For purposes of other programs
and activities, the term does not in-
clude any individual who is an alco-
holic or drug abuser whose current use
of alcohol or drugs prevents the indi-
vidual from participating in the pro-
gram or activity in question, or whose
participation, by reason of such cur-
rent alcohol or drug abuse, would con-
stitute a direct threat to property or
the safety of others. As used in this
definition, the phrase:

(a) Physical or mental impairment in-
cludes:

(1) Any physiological disorder or con-
dition, cosmetic disfigurement, or ana-
tomical loss affecting one or more of
the following body systems: Neuro-
logical; musculoskeletal; special sense

organs; respiratory, including speech
organs; cardiovascular; reproductive;
digestive; genito-urinary; hemic and

lymphatic; skin; and endocrine; or

(2) Any mental or psychological dis-
order, such as mental retardation, or-
ganic brain syndrome, emotional or
mental illness, and specific learning
disabilities. The term physical or mental
impairment includes, but is not limited
to, such diseases and conditions as or-
thopedic, visual, speech and hearing
impairments, cerebral palsy, autism,
epilepsy, muscular dystrophy, multiple
sclerosis, cancer, heart disease, diabe-
tes, mental retardation, emotional ill-
ness, drug addiction and alcoholism.

(b) Major life activities means func-
tions such as caring for one’s self, per-
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forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning
and working.

(c) Has a record of such an impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties.

(d) Is regarded as having an impairment
means:

(1) Has a physical or mental impair-
ment that does not substantially limit
one or more major life activities but
that is treated by a recipient as consti-
tuting such a limitation;

(2) Has a physical or mental impair-
ment that substantially limits one or
more major life activities only as a re-
sult of the attitudes of others toward
such impairment; or

(3) Has none of the impairments de-
fined in paragraph (a) of this section
but is treated by a recipient as having
such an impairment.

Multifamily housing project means a
project containing five or more dwell-
ing units.

Primary recipient means a Dperson,
group, organization, State or local unit
of government that is authorized or re-
quired to extend Federal financial as-
sistance to another recipient for the
purpose of carrying out a program or
activity.

Program or activity means all of the
operations of:

(a)(1) A department, agency, special
purpose district, or other instrumen-
tality of a State or of a local govern-
ment; or

(2) The entity of such State or local
government that distributes such as-
sistance and each such department or
agency (and each other State or local
government entity) to which the as-
sistance is extended, in the case of as-
sistance to a State or local govern-
ment;

(b)(1) A college, university, or other
post-secondary institution, or a public
system of higher education; or

(2) A local educational agency (as de-
fined in section 198(a)(10) of the Ele-
mentary and Secondary Education Act
of 1965), system of vocational edu-
cation, or other school system;
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(c)(1) An entire corporation, partner-
ship, or other private organization, or
an entire sole proprietorship—

(i) If assistance is extended to such
corporation, partnership, private orga-
nization, or sole proprietorship as a
whole; or

(ii) Which is principally engaged in
the business of providing education,
health care, housing, social services, or
parks and recreation; or

(2) The entire plant or other com-
parable, geographically separate facil-
ity to which Federal financial assist-
ance is extended, in the case of any
other corporation, partnership, private
organization, or sole proprietorship; or

(d) Any other entity which is estab-
lished by two or more of the entities
described in paragraphs (a), (b), or (c)
of this section;
any part of which is extended Federal
financial assistance.

Project means the whole of one or
more residential structures and appur-
tenant structures, equipment, roads,
walks, and parking lots which are cov-
ered by a single contract for Federal fi-
nancial assistance or application for
assistance, or are treated as a whole
for processing purposes, whether or not
located on a common site.

Qualified individual with handicaps
means:

(a) With respect to employment, an
individual with handicaps who, with
reasonable accommodation, can per-
form the essential functions of the job
in question; and

(b) With respect to any non-employ-
ment program or activity which re-
quires a person to perform services or
to achieve a level of accomplishment,
an individual with handicaps who
meets the essential eligibility require-
ments and who can achieve the purpose
of the program or activity without
modifications in the program or activ-
ity that the recipient can demonstrate
would result in a fundamental alter-
ation in its nature; or

(c) With respect to any other non-em-
ployment program or activity, an indi-
vidual with handicaps who meets the
essential eligibility requirements for
participation in, or receipt of benefits
from, that program or activity. Essen-
tial eligibility requirements include stat-
ed eligibility requirements such as in-
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come as well as other explicit or im-
plicit requirements inherent in the na-
ture of the program or activity, such as
requirements that an occupant of mul-
tifamily housing be capable of meeting
the recipient’s selection criteria and be
capable of complying with all obliga-
tions of occupancy with or without
supportive services provided by persons
other than the recipient. For example,
a chronically mentally ill person whose
particular condition poses a significant
risk of substantial interference with
the safety or enjoyment of others or
with his or her own health or safety in
the absence of necessary supportive
services may be qualified for occupancy
in a project where such supportive
services are provided by the recipient
as part of the assisted program. The
person may not be qualified for a
project lacking such services.

Recipient means any State or its po-
litical subdivision, any instrumen-
tality of a State or its political sub-
division, any public or private agency,
institution, organization, or other enti-
ty, or any person to which Federal fi-
nancial assistance is extended for any
program or activity directly or
through another recipient, including
any successor, assignee, or transferee
of a recipient, but excluding the ulti-
mate beneficiary of the assistance. An
entity or person receiving housing as-
sistance payments from a recipient on
behalf of eligible families under a hous-
ing assistance payments program or a
voucher program is not a recipient or
subrecipient merely by virtue of re-
ceipt of such payments.

Replacement cost of the completed facil-
ity means the current cost of construc-
tion and equipment for a newly con-
structed housing facility of the size
and type being altered. Construction
and equipment costs do not include the
cost of land, demolition, site improve-
ments, non-dwelling facilities and ad-
ministrative costs for project develop-
ment activities.

Secretary means the Secretary of
Housing and Urban Development.

Section 504 means section 504 of the
Rehabilitation Act of 1973, as amended,
29 U.S.C. 794, as it applies to programs
or activities receiving Federal finan-
cial assistance.
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Substantial impairment means a sig-
nificant loss of the integrity of finished
materials, design quality, or special
character resulting from a permanent
alteration.

[63 FR 20233, June 2, 1988; 54 FR 8188, Feb. 27,
1989]

§8.4 Discrimination prohibited.

(a) No qualified individual with
handicaps shall, solely on the basis of
handicap, be excluded from participa-
tion in, be denied the benefits of, or
otherwise be subjected to discrimina-
tion under any program or activity
that receives Federal financial assist-
ance from the Department.

(b)(1) A recipient, in providing any
housing, aid, benefit, or service in a
program or activity that receives Fed-
eral financial assistance from the De-
partment may not, directly or through

contractual, licensing, or other ar-
rangements, solely on the basis of
handicap:

(i) Deny a qualified individual with
handicaps the opportunity to partici-
pate in, or benefit from, the housing,
aid, benefit, or service;

(ii) Afford a qualified individual with
handicaps an opportunity to partici-
pate in, or benefit from, the housing,
aid, benefit, or service that is not equal
to that afforded to others;

(iii) Provide a qualified individual
with handicaps with any housing, aid,
benefit, or service that is not as effec-
tive in affording the individual an
equal opportunity to obtain the same
result, to gain the same benefit, or to
reach the same level of achievement as
that provided to others;

(iv) Provide different or separate
housing, aid, benefits, or services to in-
dividuals with handicaps or to any
class of individuals with handicaps
from that provided to others unless
such action is necessary to provide
qualified individuals with handicaps
with housing, aid, benefits, or services
that are as effective as those provided
to others.

(v) Aid or perpetuate discrimination
against a qualified individual with
handicaps by providing significant as-
sistance to an agency, organization, or
person that discriminates on the basis
of handicap in providing any housing,
aid, benefit, or service to beneficiaries
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in the recipient’s federally assisted
program or activity;

(vi) Deny a qualified individual with
handicaps the opportunity to partici-
pate as a member of planning or advi-
sory boards;

(vii) Deny a dwelling to an otherwise
qualified buyer or renter because of a
handicap of that buyer or renter or a
person residing in or intending and eli-
gible to reside in that dwelling after it
is sold, rented or made available; or

(viii) Otherwise limit a qualified indi-
vidual with handicaps in the enjoy-
ment of any right, privilege, advan-
tage, or opportunity enjoyed by other
qualified individuals receiving the
housing, aid, benefit, or service.

(2) For purposes of this part, housing,
aids, benefits, and services, to be equal-
ly effective, are mnot required to
produce the identical result or level of
achievement for individuals with
handicaps and non-handicapped per-
sons, but must afford individuals with
handicaps equal opportunity to obtain
the same result, to gain the same ben-
efit, or to reach the same level of
achievement.

(3) A recipient may not deny a quali-
fied individual with handicaps the op-
portunity to participate in any feder-
ally assisted program or activity that
is not separate or different despite the
existence of permissibly separate or
different programs or activities.

(4) In any program or activity receiv-
ing Federal financial assistance from
the Department, a recipient may not,
directly or through contractual or
other arrangements, utilize criteria or
methods of administration the purpose
or effect of which would:

(i) Subject qualified individuals with
handicaps to discrimination solely on
the basis of handicap;

(ii) Defeat or substantially impair
the accomplishment of the objectives
of the recipient’s federally assisted
program or activity for qualified indi-
viduals with a particular handicap in-
volved in the program or activity, un-
less the recipient can demonstrate that
the criteria or methods of administra-
tion are manifestly related to the ac-
complishment of an objective of a pro-
gram or activity; or

(iii) Perpetuate the discrimination of
another recipient if both recipients are
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subject to common administrative con-
trol or are agencies of the same State.

(5) In determining the site or loca-
tion of a federally assisted facility, an
applicant for assistance or a recipient
may not make selections the purpose
or effect of which would:

(i) Exclude qualified individuals with
handicaps from, deny them the benefits
of, or otherwise subject them to dis-
crimination under, any program or ac-
tivity that receives Federal financial
assistance from the Department, or

(ii) Defeat or substantially impair
the accomplishment of the objectives
of the program or activity with respect
to qualified individuals with handicaps.

(6) As used in this section, the hous-
ing, aid, benefit, or service provided
under a program or activity receiving
Federal financial assistance includes
any housing, aid, benefit, or service
provided in or through a facility that
has been constructed, altered, leased or
rented, or otherwise acquired, in whole
or in part, with Federal financial as-
sistance.

(c)(1) Non-handicapped persons may
be excluded from the benefits of a pro-
gram if the program is limited by Fed-
eral statute or executive order to indi-
viduals with handicaps. A specific class
of individuals with handicaps may be
excluded from a program if the pro-
gram is limited by Federal statute or
Executive order to a different class of
individuals.

(2) Certain Department programs op-
erate under statutory definitions of
handicapped person that are more re-
strictive than the definition of indi-
vidual with handicaps contained in §8.3.
Those definitions are not superseded or
otherwise affected by this regulation.

(d) Recipients shall administer pro-
grams and activities receiving Federal
financial assistance in the most inte-
grated setting appropriate to the needs
of qualified individuals with handicaps.

(e) The obligation to comply with
this part is not obviated or alleviated
by any State or local law or other re-
quirement that, based on handicap, im-
poses inconsistent or contradictory
prohibitions or limits upon the eligi-
bility of qualified individuals with
handicaps to receive services or to
practice any occupation or profession.
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(f) The enumeration of specific forms
of prohibited discrimination in para-
graphs (b) through (e) of this section
does not limit the general prohibition
in paragraph (a) of this section.

[63 FR 20233, June 2, 1988; 53 FR 28115, July
26, 1988, as amended at 83 FR 23961, June 7,
2018]

§8.5 [Reserved]

§8.6 Communications.

(a) The recipient shall take appro-
priate steps to ensure effective commu-
nication with applicants, beneficiaries,
and members of the public.

(1) The recipient shall furnish appro-
priate auxiliary aids where necessary
to afford an individual with handicaps
an equal opportunity to participate in,
and enjoy the benefits of, a program or
activity receiving Federal financial as-
sistance.

(i) In determining what auxiliary
aids are necessary, the recipient shall
give primary consideration to the re-
quests of the individual with handi-
caps.

(ii) The recipient is not required to
provide individually prescribed devices,
readers for personal use or study, or
other devices of a personal nature.

(2) Where a recipient communicates
with applicants and beneficiaries by
telephone, telecommunication devices
for deaf persons (TDD’s) or equally ef-
fective communication systems shall
be used.

(b) The recipient shall adopt and im-
plement procedures to ensure that in-
terested persons (including persons
with impaired vision or hearing) can
obtain information concerning the ex-
istence and location of accessible serv-
ices, activities, and facilities.

(c) This section does not require a re-
cipient to take any action that the re-
cipient can demonstrate would result
in a fundamental alteration in the na-
ture of a program or activity or in
undue financial and administrative
burdens. If an action would result in
such an alteration or burdens, the re-
cipient shall take any other action
that would not result in such an alter-
ation or such burdens but would never-
theless ensure that, to the maximum
extent possible, individuals with handi-
caps receive the benefits and services
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of the program or activity receiving
HUD assistance.

Subpart B—Employment

§8.10 General prohibitions against em-
ployment discrimination.

(a) No qualified individual with
handicaps shall, solely on the basis of
handicap, be subjected to discrimina-
tion in employment under any program
or activity that receives Federal finan-
cial assistance from the Department.

(b) A recipient may not limit, seg-
regate, or classify applicants or em-
ployees in any way that adversely af-
fects their opportunities or status be-
cause of handicap.

(c) The prohibition against discrimi-
nation in employment applies to the
following activities:

(1) Recruitment, advertising, and the
processing of applications for employ-
ment;

(2) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
layoff, termination, right of return
from layoff, injury or illness, and rehir-
ng;

(3) Rates of pay or any other form of
compensation and changes in com-
pensation;

(4) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progression,
and seniority lists;

(5) Leaves of absence, sick leave, or
any other leave;

(6) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the recipient;

(7) Selection and financial support
for training, including apprenticeship,
professional meetings, conferences, and
other related activities, and selection
for leaves of absence for training;

(8) Employer sponsored activities, in-
cluding social or recreational pro-
grams; and

(9) Any other term, condition, or
privilege of employment.

(d) A recipient may not participate in
a contractual or other relationship
that has the effect of subjecting quali-
fied applicants with handicaps or em-
ployees with handicaps to discrimina-
tion prohibited by this subpart. The re-
lationships referred to in this para-
graph (d) include relationships with
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employment and referral agencies,
labor unions, organizations providing
or administering fringe benefits to em-
ployees of the recipient, and organiza-
tions providing training and appren-
ticeship programs.

§8.11 Reasonable accommodation.

(a) A recipient shall make reasonable
accommodation to the known physical
or mental limitations of an otherwise
qualified applicant with handicaps or
employee with handicaps, unless the
recipient can demonstrate that the ac-
commodation would impose an undue
hardship on the operation of its pro-
gram.

(b) Reasonable accommodation may
include:

(1) Making facilities used by employ-
ees accessible to and usable by individ-
uals with handicaps and

(2) Job restructuring, job relocation,
part-time or modified work schedules,
acquisitions or modification of equip-
ment or devices, the provision of read-
ers or interpreters, and other similar
actions.

(¢) In determining, under paragraph
(a) of this section, whether an accom-
modation would impose an undue hard-
ship on the operation of a recipient’s
program, factors to be considered in-
clude:

(1) The overall size of the recipient’s
program with respect to number of em-
ployees, number and type of facilities,
and size of budget;

(2) The type of the recipient’s oper-
ation, including the composition and
structure of the recipient’s workforce;
and

(3) The nature and cost of the accom-
modation needed.

(d) A recipient may not deny any em-
ployment opportunity to a qualified
handicapped employee or applicant if
the basis for the denial is the need to
make reasonable accommodation to
the physical or mental limitations of
the employee or applicant.

§8.12 Employment criteria.

(a) A recipient may not use any em-
ployment test or other selection cri-
terion that screens out or tends to
screen out individuals with handicaps
or any class of individuals with handi-
caps unless:

155



§8.13

(1) The recipient demonstrates that
the test score or other selection cri-
terion, as used by the recipient, is job-
related for the position in question;
and

(2) The appropriate HUD official dem-
onstrates that alternative job-related
tests or criteria that tend to screen out
fewer individuals with handicaps are
unavailable.

(b) A recipient shall select and ad-
minister tests concerning employment
to ensure that, when administered to
an applicant or employee who has a
handicap that impairs sensory, man-
ual, or speaking skills, the test results
accurately reflect the applicant’s or
employee’s job skills, aptitude, or
whatever other factor the test purports
to measure, rather than the applicant’s
or employee’s impaired sensory, man-
ual, or speaking skills (except where
those skills are the factors that the
test purports to measure).

§8.13 Preemployment inquiries.

(a) Except as provided in paragraphs
(b) and (c) of this section, a recipient
may not make a preemployment in-
quiry or conduct a preemployment
medical examination of an applicant to
determine whether the applicant is an
individual with handicaps or the na-
ture or severity of a handicap. A recipi-
ent may, however, make preemploy-
ment inquiry into an applicant’s abil-
ity to perform job-related functions.

(b) When a recipient is undertaking
affirmative action efforts, voluntary or
otherwise, the recipient may invite ap-
plicants for employment to indicate
whether and to what extent they are
handicapped, if the following condi-
tions are met:

(1) The recipient states clearly on
any written questionnaire used for this
purpose, or makes clear orally if no
written questionnaire is used, that the
information requested is intended for
use solely in connection with its reme-
dial action obligations, or its vol-
untary or affirmative action efforts;
and

(2) The recipient states clearly that
the information is being requested on a
voluntary basis, that it will be kept
confidential (as provided in paragraph
(d) of this section), that refusal to pro-
vide the information will not subject
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the applicant or employee to any ad-
verse treatment, and that the informa-
tion will be used only in accordance
with this part.

(c) Nothing in this section shall pro-
hibit a recipient from conditioning an
offer of employment on the results of a
medical examination conducted before
the employee’s entrance on duty if all
entering employees in that category of
job classification must take such an
examination regardless of handicap,
and the results of such examination are
used only in accordance with the re-
quirements of this part.

(d) Information obtained under this
section concerning the medical condi-
tion or history of the applicant is to be
collected and maintained on separate
forms that are accorded confidentiality
as medical records, except that:

(1) Supervisors and managers may be
informed of restrictions on the work or
duties of individuals with handicaps
and informed of necessary accommoda-
tions;

(2) First aid and safety personnel
may be informed if the condition might
require emergency treatment; and

(3) Government officials inves-
tigating compliance with section 504
shall be provided relevant information
upon request.

Subpart C—Program Accessibility

§8.20 General requirement concerning
program accessibility.

Except as otherwise provided in
§§8.21(c)(1), 8.24(a), 8.25, and 8.31, no
qualified individual with handicaps
shall, because a recipient’s facilities
are inaccessible to or unusable by indi-
viduals with handicaps, be denied the
benefits of, be excluded from participa-
tion in, or otherwise be subjected to
discrimination under any program or
activity that receives Federal financial
assistance.

§8.21

(a) New construction. New non-hous-
ing facilities shall be designed and con-
structed to be readily accessible to and
usable by individuals with handicaps.

(b) Alterations to facilities. Alterations
to existing non-housing facilities shall,
to the maximum extent feasible, be

Non-housing facilities.
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made to be readily accessible to and us-
able by individuals with handicaps. For
purposes of this paragraph, the phrase
to the maximum extent feasible shall not
be interpreted as requiring that a re-
cipient make a non-housing facility, or
element thereof, accessible if doing so
would impose undue financial and ad-
ministrative burdens on the operation
of the recipient’s program or activity.

(c) Eristing non-housing facilities—(1)
General. A recipient shall operate each
non-housing program or activity re-
ceiving Federal financial assistance so
that the program or activity, when
viewed in its entirety, is readily acces-
sible to and usable by individuals with
handicaps. This paragraph does not—

(i) Necessarily require a recipient to
make each of its existing non-housing
facilities accessible to and usable by
individuals with handicaps;

(ii) In the case of historic preserva-
tion programs or activities, require the
recipient to take any action that would
result in a substantial impairment of
significant historic features of an his-
toric property; or

(iii) Require a recipient to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of its program or activity or
in undue financial and administrative
burdens. If an action would result in
such an alteration or such burdens, the
recipient shall take any action that
would not result in such an alteration
or such burdens but would nevertheless
ensure that individuals with handicaps
receive the benefits and services of the
program or activity.

(2) Methods—(i) General. A recipient
may comply with the requirements of
this section in its programs and activi-
ties receiving Federal financial assist-
ance through such means as location of
programs or services to accessible fa-
cilities or accessible portions of facili-
ties, assignment of aides to bene-
ficiaries, home visits, the addition or
redesign of equipment (e.g., appliances
or furnishings) changes in management
policies or procedures, acquisition or
construction of additional facilities, or
alterations to existing facilities on a
selective basis, or any other methods
that result in making its program or
activity accessible to individuals with
handicaps. A recipient is not required

§8.21

to make structural changes in existing
facilities where other methods are ef-
fective in achieving compliance with
this section. In choosing among avail-
able methods for meeting the require-
ments of this section, the recipient
shall give priority to those methods
that offer programs and activities to
qualified individuals with handicaps in
the most integrated setting appro-
priate.

(i1) Historic preservation programs or
activities. In meeting the requirements
of §8.21(c) in historic preservation pro-
grams or activities, a recipient shall
give priority to methods that provide
physical access to individuals with
handicaps. In cases where a physical al-
teration to an historic property is not
required because of §8.21(c)(1)(ii) or
(iii), alternative methods of achieving
program accessibility include using
audio-visual materials and devices to
depict those portions of an historic
property that cannot otherwise be
made accessible; assigning persons to
guide individuals with handicaps into
or through portions of historic prop-
erties that cannot otherwise be made
accessible; or adopting other innova-
tive methods.

(38) Time period for compliance. The re-
cipient shall comply with the obliga-
tions established under this section
within sixty days of July 11, 1988, ex-
cept that where structural changes in
facilities are undertaken, such changes
shall be made within three years of
July 11, 1988, but in any event as expe-
ditiously as possible.

(4) Transition plan. If structural
changes to non-housing facilities will
be undertaken to achieve program ac-
cessibility, a recipient shall develop,
within six months of July 11, 1988, a
transition plan setting forth the steps
necessary to complete such changes.
The plan shall be developed with the
assistance of interested persons, in-
cluding individuals with handicaps or
organizations representing individuals
with handicaps. A copy of the transi-
tion plan shall be made available for
public inspection. The plan shall, at a
minimum—

(i) Identify physical obstacles in the
recipient’s facilities that limit the ac-
cessibility of its programs or activities
to individuals with handicaps;
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(ii) Describe in details the methods
that will be used to make the facilities
accessible;

(iii) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period;

(iv) Indicate the official responsible
for implementation of the plan; and

(v) Identify the persons or groups
with whose assistance the plan was
prepared.

(Approved by the Office of Management and
Budget under control number 2529-0034)

[63 FR 20233, June 2, 1988; 53 FR 28115, July
26, 1988, as amended at 54 FR 37645, Sept. 12,
1989]

§8.22 New construction—housing fa-
cilities.

(a) New multifamily housing projects
(including public housing and Indian
housing projects as required by §8.25)
shall be designed and constructed to be
readily accessible to and usable by in-
dividuals with handicaps.

(b) Subject to paragraph (c) of this
section, a minimum of five percent of
the total dwelling units or at least one
unit in a multifamily housing project,
whichever is greater, shall be made ac-
cessible for persons with mobility im-
pairments. A unit that is on an acces-
sible route and is adaptable and other-
wise in compliance with the standards
set forth in §8.32 is accessible for pur-
poses of this section. An additional two
percent of the units (but not less than
one unit) in such a project shall be ac-
cessible for persons with hearing or vi-
sion impairments.

(c) HUD may prescribe a higher per-
centage or number than that pre-
scribed in paragraph (b) of this section
for any area upon request therefor by
any affected recipient or by any State
or local government or agency thereof
based upon demonstration to the rea-
sonable satisfaction of HUD of a need
for a higher percentage or number,
based on census data or other available
current data (including a currently ef-
fective Housing Assistance Plan or
Comprehensive Homeless Assistance
Plan), or in response to evidence of a
need for a higher percentage or number
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received in any other manner. In re-
viewing such request or otherwise as-
sessing the existence of such needs,
HUD shall take into account the ex-
pected needs of eligible persons with
and without handicaps.

[63 FR 20233, June 2, 1988, as amended at 56
FR 920, Jan. 9, 1991]

§8.23 Alterations of existing housing
facilities.

(a) Substantial alteration. If alter-
ations are undertaken to a project (in-
cluding a public housing project as re-
quired by §8.25(a)(2)) that has 15 or
more units and the cost of the alter-
ations is 75 percent or more of the re-
placement cost of the completed facil-
ity, then the provisions of §8.22 shall
apply.

(b) Other alterations. (1) Subject to
paragraph (b)(2) of this section, alter-
ations to dwelling units in a multi-
family housing project (including pub-
lic housing) shall, to the maximum ex-
tent feasible, be made to be readily ac-
cessible to and usable by individuals
with handicaps. If alterations of single
elements or spaces of a dwelling unit,
when considered together, amount to
an alteration of a dwelling unit, the en-
tire dwelling unit shall be made acces-
sible. Once five percent of the dwelling
units in a project are readily accessible
to and usable by individuals with mo-
bility impairments, then no additional
elements of dwelling units, or entire
dwelling units, are required to be ac-
cessible under this paragraph. Alter-
ations to common areas or parts of fa-
cilities that affect accessibility of ex-
isting housing facilities shall, to the
maximum extent feasible, be made to
be accessible to and usable by individ-
uals with handicaps. For purposes of
this paragraph, the phrase to the max-
imum extent feasible shall not be inter-
preted as requiring that a recipient (in-
cluding a PHA) make a dwelling unit,
common area, facility or element
thereof accessible if doing so would im-
pose undue financial and administra-
tive burdens on the operation of the
multifamily housing project.

(2) HUD may prescribe a higher per-
centage or number than that pre-
scribed in paragraph (b)(1) of this sec-
tion for any area upon request therefor
by any affected recipient or by any
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State or local government or agency
thereof based upon demonstration to
the reasonable satisfaction of HUD of a
need for a higher percentage or num-
ber, based on census data or other
available current data (including a cur-
rently effective Housing Assistance
Plan or Comprehensive Homeless As-
sistance Plan), or in response to evi-
dence of a need for a higher percentage
or number received in any other man-
ner. In reviewing such request or other-
wise assessing the existence of such
needs, HUD shall take into account the
expected needs of eligible persons with
and without handicaps.

§8.24 Existing housing programs.

(a) General. A recipient shall operate
each existing housing program or ac-
tivity receiving Federal financial as-
sistance so that the program or activ-
ity, when viewed in its entirety, is
readily accessible to and usable by in-
dividuals with handicaps. This para-
graph does not—

(1) Necessarily require a recipient to
make each of its existing facilities ac-
cessible to and usable by individuals
with handicaps;

(2) Require a recipient to take any
action that it can demonstrate would
result in a fundamental alteration in
the nature of its program or activity or
in undue financial and administrative
burdens. If an action would result in
such an alteration or such burdens, the
recipient shall take any action that
would not result in such an alteration
or such burdens but would nevertheless
ensure that individuals with handicaps
receive the benefits and services of the
program or activity.

(b) Methods. A recipient may comply
with the requirements of this section
through such means as reassignment of
services to accessible buildings, assign-
ment of aides to beneficiaries, provi-
sion of housing or related services at
alternate accessible sites, alteration of
existing facilities and construction of
new facilities, or any other methods
that result in making its programs or
activities readily accessible to and usa-
ble by individuals with handicaps. A re-
cipient is not required to make struc-
tural changes in existing housing fa-
cilities where other methods are effec-
tive in achieving compliance with this

§8.24

section or to provide supportive serv-
ices that are not part of the program.
In choosing among available methods
for meeting the requirements of this
section, the recipient shall give pri-
ority to those methods that offer pro-
grams and activities to qualified indi-
viduals with handicaps in the most in-
tegrated setting appropriate.

(c) Time period for compliance. The re-
cipient shall comply with the obliga-
tions established under this section
within sixty days of July 11, 1988 except
that—

(1) In a public housing program where
structural changes in facilities are un-
dertaken, such changes shall be made
within the timeframes established in
§8.25(¢c).

(2) In other housing programs, where
structural changes in facilities are un-
dertaken, such changes shall be made
within three years of July 11, 1988, but
in any event as expeditiously as pos-
sible.

(d) Transition plan and time period for
structural changes. Except as provided
in §8.25(c), in the event that structural
changes to facilities will be undertaken
to achieve program accessibility, a re-
cipient shall develop, within six
months of July 11, 1988, a transition
plan setting forth the steps necessary
to complete such changes. The plan
shall be developed with the assistance
of interested persons, including indi-
viduals with handicaps or organiza-
tions representing individuals with
handicaps. A copy of the transition
plan shall be made available for public
inspection. The plan shall, at a min-
imum—

(1) Identify physical obstacles in the
recipient’s facilities that limit the ac-
cessibility of its programs or activities
to individuals with handicaps;

(2) Describe in detail the methods
that will be used to make the facilities
accessible;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
period of the transition plan is longer
than one year, identify steps that will
be taken during each year of the tran-
sition period;

(4) Indicate the official responsible
for implementation of the plan; and

159



§8.256

(5) Identify the persons or groups
with whose assistance the plan was
prepared.

(Approved by the Office of Management and
Budget under control number 2529-0034)

[63 FR 20233, June 2, 1988; 53 FR 28115, July
26, 1988, as amended at 54 FR 37645, Sept. 12,
1989]

§8.25 Public housing and multi-family
Indian housing.

(a) Development and alteration of pub-
lic housing and multi-family Indian hous-
ing. (1) The requirements of §8.22 shall
apply to all newly constructed public
housing and multi-family Indian hous-
ing.

(2) The requirements of §8.23 shall
apply to public housing and multi-fam-
ily Indian housing developed through
rehabilitation and to the alteration of
public housing and multi-family Indian
housing.

(3) In developing public housing and
multi-family Indian housing through
the purchase of existing properties
PHAs and IHAs shall give priority to
facilities which are readily accessible
to and wusable by individuals with
handicaps.

(b) Existing public housing and multi-
family Indian housing—general. The re-
quirements of §8.24(a) shall apply to
public housing and multi-family Indian
housing programs.

(c) Existing public housing and multi-
family Indian housing—needs assessment
and transition plan. As soon as possible,
each PHA (for the purpose of this para-
graph, this includes an Indian Housing
Authority) shall assess, on a PHA-wide
basis, the needs of current tenants and
applicants on its waiting list for acces-
sible units and the extent to which
such needs have not been met or can-
not reasonably be met within four
years through development, alterations
otherwise contemplated, or other pro-
grams administered by the PHA (e.g.,
Section 8 Moderate Rehabilitation or
Section 8 Existing Housing or Housing
Vouchers). If the PHA currently has no
accessible units or if the PHA or HUD
determines that information regarding
the availability of accessible units has
not been communicated sufficiently so
that, as a result, the number of eligible
qualified individuals with handicaps on
the waiting list is not fairly represent-
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ative of the number of such persons in
the area, the PHA’s assessment shall
include the needs of eligible qualified
individuals with handicaps in the area.
If the PHA determines, on the basis of
such assessment, that there is no need
for additional accessible dwelling units
or that the need is being or will be met
within four years through other means,
such as new construction, Section 8 or
alterations otherwise contemplated, no
further action is required by the PHA
under this paragraph. If the PHA deter-
mines, on the basis of its needs assess-
ment, that alterations to make addi-
tional units accessible must be made so
that the needs of eligible qualified indi-
viduals with handicaps may be accom-
modated proportionally to the needs of
non-handicapped individuals in the
same categories, then the PHA shall
develop a transition plan to achieve
program accessibility. The PHA shall
complete the needs assessment and
transition plan, if one is necessary, as
expeditiously as possible, but in any
event no later than two years after
July 11, 1988. The PHA shall complete
structural changes necessary to
achieve program accessibility as soon
as possible but in any event no later
than four years after July 11, 1988. The
Assistant Secretary for Fair Housing
and Equal Opportunity and the Assist-
ant Secretary for Public and Indian
Housing may extend the four year pe-
riod for a period not to exceed two
years, on a case-by-case determination
that compliance within that period
would impose undue financial and ad-
ministrative burdens on the operation
of the recipient’s public housing and
multi-family Indian housing program.
The Secretary or the Undersecretary
may further extend this time period in
extraordinary circumstances, for a pe-
riod not to exceed one year. The plan
shall be developed with the assistance
of interested persons including individ-
uals with handicaps or organizations
representing individuals with handi-
caps. A copy of the needs assessment
and transition plan shall be made
available for public inspection. The
transition plan shall, at a minimum—
(1) Identify physical obstacles in the
PHA’s facilities (e.g., dwelling units
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and common areas) that limit the ac-
cessibility of its programs or activities
to individuals with handicaps;

(2) Describe in detail the methods
that will be used to make the PHA’s fa-
cilities accessible. A PHA may, if nec-
essary, provide in its plan that it will
seek HUD approval, under 24 CFR part
968, of a comprehensive modernization
program to meet the needs of eligible
individuals with handicaps;

(3) Specify the schedule for taking
the steps necessary to achieve compli-
ance with this section and, if the time
of the transition plan is longer than
one year, identify steps that will be
taken during each year of the transi-
tion period;

(4) Indicate the official responsible
for implementation of the plan; and

(5) Identify the persons or groups
with whose assistance the plan was
prepared.

(Approved by the Office of Management and
Budget under control number 2529-0034)

[63 FR 20233, June 2, 1988, as amended at 54
FR 37645, Sept. 12, 1989; 56 FR 920, Jan. 9,
1991]

§8.26 Distribution of accessible dwell-
ing units.

Accessible dwelling units required by
§8.22, 8.23, 8.24 or 8.25 shall, to the max-
imum extent feasible and subject to
reasonable health and safety require-
ments, be distributed throughout
projects and sites and shall be avail-
able in a sufficient range of sizes and
amenities so that a qualified individual
with handicaps’ choice of living ar-
rangements is, as a whole, comparable
to that of other persons eligible for
housing assistance under the same pro-
gram. This provision shall not be con-
strued to require provision of an eleva-
tor in any multifamily housing project
solely for the purpose of permitting lo-
cation of accessible units above or
below the accessible grade level.

§8.27 Occupancy of accessible dwell-
ing units.

(a) Owners and managers of multi-
family housing projects having acces-
sible units shall adopt suitable means
to assure that information regarding
the availability of accessible units
reaches eligible individuals with handi-
caps, and shall take reasonable non-
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discriminatory steps to maximize the
utilization of such units by eligible in-
dividuals whose disability requires the
accessibility features of the particular
unit. To this end, when an accessible
unit becomes vacant, the owner or
manager before offering such units to a
non-handicapped applicant shall offer
such unit:

(1) First, to a current occupant of an-
other unit of the same project, or com-
parable projects under common con-
trol, having handicaps requiring the
accessibility features of the vacant
unit and occupying a unit not having
such features, or, if no such occupant
exists, then

(2) Second, to an eligible qualified ap-
plicant on the waiting list having a
handicap requiring the accessibility
features of the vacant unit.

(b) When offering an accessible unit
to an applicant not having handicaps
requiring the accessibility features of
the unit, the owner or manager may re-
quire the applicant to agree (and may
incorporate this agreement in the
lease) to move to a non-accessible unit
when available.

§8.28 Housing voucher programs.

(a) In carrying out the requirements
of this subpart, a recipient admin-
istering a Section 8 housing voucher
program shall:

(1) In providing notice of the avail-
ability and nature of housing assist-
ance for low-income families under
program requirements, adopt suitable
means to assure that the notice
reaches eligible individuals with handi-
caps;

(2) In its activities to encourage par-
ticipation by owners, include encour-
agement of participation by owners
having accessible units;

(3) When issuing a Housing Voucher
to a family which includes an indi-
vidual with handicaps include a cur-
rent listing of available accessible
units known to the PHA and, if nec-
essary, otherwise assist the family in
locating an available accessible dwell-
ing unit;

(4) Take into account the special
problem of ability to locate an acces-
sible unit when considering requests by
eligible individuals with handicaps for
extensions of Housing Vouchers; and
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(5) If necessary as a reasonable ac-
commodation for a person with disabil-
ities, approve a family request for an
exception payment standard under
§982.503(d)(5) for a regular tenancy
under the Section 8 voucher program
so that the program is readily acces-
sible to and usable by persons with dis-
abilities.

(b) In order to ensure that partici-
pating owners do not discriminate in
the recipient’s federally assisted pro-
gram, a recipient shall enter into a
HUD-approved contract with partici-
pating owners, which contract shall in-
clude necessary assurances of non-
discrimination.

[63 FR 20233, June 2, 1988, as amended at 63
FR 23853, Apr. 30, 1998; 89 FR 38290, May 7,
2024]

§8.29 Homeownership programs (sec-
tions 235(i) and 235(j), Turnkey III
and Indian housing mutual self-
help programs).

Any housing units newly constructed
or rehabilitated for purchase or single
family (including semi-attached and
attached) units to be constructed or re-
habilitated in a program or activity re-
ceiving Federal financial assistance
shall be made accessible upon request
of the prospective buyer if the nature
of the handicap of an expected occu-
pant so requires. In such case, the
buyer shall consult with the seller or
builder/sponsor regarding the specific
design features to be provided. If acces-
sibility features selected at the option
of the homebuyer are ones covered by
the standards prescribed by §8.32, those
features shall comply with the stand-
ards prescribed in §8.32. The buyer
shall be permitted to depart from par-
ticular specifications of these stand-
ards in order to accommodate his or
her specific handicap. The cost of mak-
ing a facility accessible under this
paragraph may be included in the
mortgage amount within the allowable
mortgage limits, where applicable. To
the extent such costs exceed allowable
mortgage limits, they may be passed
on to the prospective homebuyer, sub-
ject to maximum sales price limita-
tions (see 24 CFR 235.320.)
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§8.30 Rental rehabilitation program.

Each grantee or state recipient in the
rental rehabilitation program shall,
subject to the priority in 24 CFR
511.10(1) and in accordance with other
requirements in 24 CFR part 511, give
priority to the selection of projects
that will result in dwelling units being
made readily accessible to and usable
by individuals with handicaps.

[63 FR 20233, June 2, 1988; 53 FR 28115, July
26, 1988]

§8.31 Historic properties.

If historic properties become subject
to alterations to which this part ap-
plies the requirements of §4.1.7 of the
standards of §8.32 of this part shall
apply, except in the case of the Urban
Development Action Grant (UDAG)
program. In the UDAG program the re-
quirements of 36 CFR part 801 shall
apply. Accessibility to historic prop-
erties subject to alterations need not
be provided if such accessibility would
substantially impair the significant
historic features of the property or re-
sult in undue financial and administra-
tive burdens.

§8.32 Accessibility standards.

(a) Effective as of July 11, 1988, de-
sign, construction, or alteration of
buildings in conformance with sections
3-8 of the Uniform Federal Accessi-
bility Standards (UFAS) shall be
deemed to comply with the require-
ments of §§8.21, 8.22, 8.23, and 8.25 with
respect to those buildings. Departures
from particular technical and scoping
requirements of the UFAS by the use
of other methods are permitted where
substantially equivalent or greater ac-
cess to and usability of the building is
provided. The alteration of housing fa-
cilities shall also be in conformance
with additional scoping requirements
contained in this part. Persons inter-
ested in obtaining a copy of the UFAS
are directed to §40.7 of this title.

(b) For purposes of this section, sec-
tion 4.1.6(1)(g) of UFAS shall be inter-
preted to exempt from the require-
ments of UFAS only mechanical rooms
and other spaces that, because of their
intended use, will not require accessi-
bility to the public or beneficiaries or
result in the employment or residence
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therein of individuals with physical
handicaps.

(c) This section does not require re-
cipients to make building alterations
that have little likelihood of being ac-
complished without removing or alter-
ing a load-bearing structural member.

(d) For purposes of this section, sec-
tion 4.1.4(11) of UFAS may not be used
to waive or lower the minimum of five
percent accessible units required by
§8.22(b) or to apply the minimum only
to projects of 15 or more dwelling
units.

(e) Except as otherwise provided in
this paragraph, the provisions of §§8.21
(a) and (b), 8.22 (a) and (b), 8.23, 8.25(a)
(1) and (2), and 8.29 shall apply to facili-
ties that are designed, constructed or
altered after July 11, 1988. If the design
of a facility was commenced before
July 11, 1988, the provisions shall be
followed to the maximum extent prac-
ticable, as determined by the Depart-
ment. For purposes of this paragraph,
the date a facility is constructed or al-
tered shall be deemed to be the date
bids for the construction or alteration
of the facility are solicited. For pur-
poses of the Urban Development Action
Grant (UDAG) program, the provisions
shall apply to the construction or al-
teration of facilities that are funded
under applications submitted after
July 11, 1988. If the UDAG application
was submitted before July 11, 1988, the
provisions shall apply, to the max-
imum extent practicable, as deter-
mined by the Department.

[63 FR 20233, June 2, 1988, as amended at 61
FR 5203, Feb. 9, 1996]

§8.33 Housing adjustments.

A recipient shall modify its housing
policies and practices to ensure that
these policies and practices do not dis-
criminate, on the basis of handicap,
against a qualified individual with
handicaps. The recipient may not im-
pose upon individuals with handicaps
other policies, such as the prohibition
of assistive devices, auxiliary alarms,
or guides in housing facilities, that
have the effect of limiting the partici-
pation of tenants with handicaps in the
recipient’s federally assisted housing
program or activity in violation of this
part. Housing policies that the recipi-
ent can demonstrate are essential to
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the housing program or activity will
not be regarded as discriminatory
within the meaning of this section if
modifications to them would result in
a fundamental alteration in the nature
of the program or activity or undue fi-
nancial and administrative burdens.

Subpart D—Enforcement

§8.50 Assurances required.

(a) Assurances. An applicant for Fed-
eral financial assistance for a program
or activity to which this part applies
shall submit an assurance to HUD, or
in the case of a subrecipient to a pri-
mary recipient, on a form specified by
the responsible civil rights official,
that the program or activity will be op-
erated in compliance with this part. An
applicant may incorporate these assur-
ances by reference in subsequent appli-
cations to the Department.

(b) Duration of obligation. (1) In the
case of Federal financial assistance ex-
tended in the form of real property or
to provide real property or structures
on the property, the assurance will ob-
ligate the recipient or, in the case of a
subsequent transfer, the transferee, for
the period during which the real prop-
erty or structures are used for the pur-
pose for which Federal financial assist-
ance is extended or for another purpose
involving the provision of similar serv-
ices or benefits.

(2) In the case of Federal financial as-
sistance extended to provide personal
property, the assurance will obligate
the recipient for the period during
which it retains ownership or posses-
sion of the property.

(3) In all other cases the assurance
will obligate the recipient for the pe-
riod during which Federal financial as-
sistance is extended.

(c) Covenants. (1) Where Federal fi-
nancial assistance is provided in the
form of real property or interest in the
property from the Department, the in-
strument effecting or recording this
transfer shall contain a covenant run-
ning with the land to assure non-
discrimination for the period during
which the real property is used for a
purpose for which the Federal financial
assistance is extended or for another
purpose involving the provision of
similar services or benefits.
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(2) Where no transfer of property is
involved but property is purchased or
improved with Federal financial assist-
ance, the recipient shall agree to in-
clude the covenant described in para-
graph (b)(2) of this section in the in-
strument effecting or recording any
subsequent transfer of the property.

(3) Where Federal financial assist-
ance is provided in the form of real
property or interest in the property
from the Department, the covenant
shall also include a condition coupled
with a right to be reserved by the De-
partment to revert title to the prop-
erty in the event of a breach of the cov-
enant. If a transferee of real property
proposes to mortgage or otherwise en-
cumber the real property as security
for financing construction of new, or
improvement of existing, facilities on
the property for the purposes for which
the property was transferred, the Sec-
retary may, upon request of the trans-
feree and if necessary to accomplish
such financing and upon such condi-
tions as he or she deems appropriate,
agree to forbear the exercise of such
right to revert title for so long as the
lien of such mortgage or other encum-
brance remains effective.

§8.51 Self-evaluation.

(a) Each recipient shall, within one
yvear of July 11, 1988, and after con-
sultation with interested persons, in-
cluding individuals with handicaps or
organizations representing individuals
with handicaps:

(1) Evaluate its current policies and
practices to determine whether, in
whole or in part, they do not or may
not meet the requirements of this part;

(2) Modify any policies and practices
that do not meet the requirements of
this part; and

(3) Take appropriate corrective steps
to remedy the discrimination revealed
by the self-evaluation.

(b) A recipient that employs fifteen
or more persons shall, for at least three
years following completion of the eval-
uation required under paragraph (a)(1)
of this section, maintain on file, make
available for public inspection, and
provide to the responsible civil rights
official, upon request: (1) A list of the
interested persons consulted; (2) a de-
scription of areas examined and any
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problems identified; and (3) a descrip-
tion of any modifications made and of
any remedial steps taken.

(Approved by the Office of Management and
Budget under control number 2529-0034)

[63 FR 20233, June 2, 1988, as amended at 54
FR 37645, Sept. 12, 1989]

§8.52 Remedial and affirmative action.

(a) Remedial action. (1) If the respon-
sible civil rights official finds that a
recipient has discriminated against
persons on the basis of handicap in vio-
lation of section 504 or this part, the
recipient shall take such remedial ac-
tion as the responsible civil rights offi-
cial deems necessary to overcome the
effects of the discrimination.

(2) The responsible civil rights offi-
cial may, where necessary to overcome
the effects of discrimination in viola-
tion of section 504 or this part, require
a recipient to take remedial action—

(1) With respect to individuals with
handicaps who are no longer partici-
pants in the program but who were par-
ticipants in the program when such
discrimination occurred or

(ii) With respect to individuals with
handicaps who would have been partici-
pants in the program had the discrimi-
nation not occurred.

(b) Voluntary action. A recipient may
take nondiscriminatory steps, in addi-
tion to any action that is required by
this part, to overcome the effects of
conditions that resulted in limited par-
ticipation in the recipient’s program or
activity by qualified individuals with
handicaps.

§8.53 Designation of responsible em-
ployee and adoption of grievance
procedures.

(a) Designation of responsible employee.
A recipient that employs fifteen or
more persons shall designate at least
one person to coordinate its efforts to
comply with this part.

(b) Adoption of grievance procedures. A
recipient that employees fifteen or
more persons shall adopt grievance
procedures that incorporate appro-
priate due process standards and that
provide for the prompt and equitable
resolution of complaints alleging any
action prohibited by this part. Such
procedures need not be established
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with respect to complaints from appli-
cants for employment or from appli-
cants for admission to housing covered
by this part.

§8.54 Notice.

(a) A recipient that employs fifteen
or more persons shall take appropriate
initial and continuing steps to notify
participants, beneficiaries, applicants,
and employees, including those with
impaired vision or hearing, and unions
or professional organizations holding
collective bargaining or professional
agreements with the recipient that it
does not discriminate on the basis of
handicap in violation of this part. The
notification shall state, where appro-
priate, that the recipient does not dis-
criminate in admission or access to, or
treatment or employment in, its feder-
ally assisted programs and activities.
The notification shall also include an
identification of the responsible em-
ployee designated pursuant to §8.53. A
recipient shall make the initial notifi-
cation required by this paragraph with-
in 90 days of July 11, 1988. Methods of
initial and continuing notification may
include the posting of notices, publica-
tion in newspapers and magazines,
placement of notices in recipients’ pub-
lications, and distribution of memo-
randa or other written communica-
tions.

(b) If a recipient publishes or uses re-
cruitment materials or publications
containing general information that it
makes available to participants, bene-
ficiaries, applicants, or employees, it
shall include in those materials or pub-
lications a statement of the policy de-
scribed in paragraph (a) of this section.
A recipient may meet the requirement
of this paragraph either by including
appropriate inserts in existing mate-
rials and publications or by revising
and reprinting the materials and publi-
cations.

(c) The recipient shall ensure that
members of the population eligible to
be served or likely to be affected di-
rectly by a federally assisted program
who have visual or hearing impair-
ments are provided with the informa-
tion necessary to understand and par-
ticipate in the program. Methods for
ensuring participation include, but are
not limited to, qualified sign language
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and oral interpreters, readers, or the
use of taped and Braille materials.

§8.55 Compliance information.

(a) Cooperation and assistance. The re-
sponsible civil rights official and the
award official shall, to the fullest ex-
tent practicable, seek the cooperation
of recipients in obtaining compliance
with this part and shall provide assist-
ance and guidance to recipients to help
them comply voluntarily with this
part.

(b) Compliance reports. Each recipient
shall keep such records and submit to
the responsible civil rights official or
his or her designee timely, complete,
and accurate compliance reports at
such times, and in such form and con-
taining such information, as the re-
sponsible civil rights official or his or
her designee may determine to be nec-
essary to enable him or her to ascer-
tain whether the recipient has com-
plied or is complying with this part. In
general, recipients should have avail-
able for the Department data showing
the extent to which individuals with
handicaps are beneficiaries of federally
assisted programs.

(c) Access to sources of information.
Each recipient shall permit access by
the responsible civil rights official dur-
ing normal business hours to such of
its books, records, accounts, and other
sources of information, and its facili-
ties, as may be pertinent to ascertain
compliance with this part. Where any
information required of a recipient is
in the exclusive possession of any other
agency, institution, or person and this
agency, institution, or person shall fail
or refuse to furnish this information,
the recipient shall so certify in its re-
port and shall set forth what efforts it
has made to obtain the information.

(d) Information to beneficiaries and
participants. Each recipient shall make
available to participants, beneficiaries,
and other interested persons such in-
formation regarding the provisions of
this part and its applicability to the
program or activity under which the
recipient receives Federal financial as-
sistance, and make such information
available to them in such manner as
the responsible civil rights official
finds necessary to apprise such persons
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of the protections against discrimina-
tion assured them by this part.

(Approved by the Office of Management and
Budget under control number 2529-0034)

[63 FR 20233, June 2, 1988, as amended at 54
FR 37645, Sept. 12, 1989]

§8.56 Conduct of investigations.

(a) Periodic compliance reviews. The re-
sponsible civil rights official or des-
ignee may periodically review the prac-
tices of recipients to determine wheth-
er they are complying with this part
and where he or she has a reasonable
basis to do so may conduct on-site re-
views. Such basis may include any evi-
dence that a problem exists or that
programmatic matters exist that jus-
tify on-site investigation in selected
circumstances. The responsible civil
rights official shall initiate an on-site
review by sending to the recipient a
letter advising the recipient of the
practices to be reviewed; the programs
affected by the review; and the oppor-
tunity, at any time prior to receipt of
a final determination, to make a docu-
mentary or other submission that ex-
plains, validates, or otherwise address-
es the practices under review. In addi-
tion, each award official shall include
in normal program compliance reviews
and monitoring procedures appropriate
actions to review and monitor compli-
ance with general or specific program
requirements designed to effectuate
the requirements of this part.

(b) Investigations. The responsible
civil rights official shall make a
prompt investigation whenever a com-
pliance review, report, complaint or
any other information indicates a pos-
sible failure to comply with this part.

(c) Filing a complaint—(1) Who may
file. Any person who believes that he or
she has been subjected to discrimina-
tion prohibited by this part may by
himself or herself or by his or her au-
thorized representative file a com-
plaint with the responsible civil rights
official. Any person who believes that
any specific class of persons has been
subjected to discrimination prohibited
by this part and who is a member of
that class or who is the authorized rep-
resentative of a member of that class
may file a complaint with the respon-
sible civil rights official.
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(2) Confidentiality. The responsible
civil rights official shall hold in con-
fidence the identity of any person sub-
mitting a complaint, unless the person
submits written authorization other-
wise, and except to the extent nec-
essary to carry out the purposes of this
part, including the conduct of any in-
vestigation, hearing, or proceeding
under this part.

(3) When to file. Complaints shall be
filed within 180 days of the alleged act
of discrimination, unless the respon-
sible civil rights official waives this
time limit for good cause shown. For
purposes of determining when a com-
plaint is filed under this paragraph, a
complaint mailed to the Department
shall be deemed filed on the date it is
postmarked. Any other complaint shall
be deemed filed on the date it is re-
ceived by the Department.

(4) Where to file complaints. Com-
plaints may be filed by mail with the
Office of Fair Housing and Equal Op-
portunity, Department of Housing and
Urban Development, Washington, DC
20410, or any Regional or Field Office of
the Department.

(5) Contents of complaints. Each com-
plaint should contain the complain-
ant’s name and address, the name and
address of the recipient alleged to have
violated this part, and a description of
the recipient’s alleged discriminatory
action in sufficient detail to inform the
Department of the nature and date of
the alleged violation of this part.

(6) Amendments of complaints. Com-
plaints may be reasonably and fairly
amended at any time. Amendments to
complaints such as clarification and
amplification of allegations in a com-
plaint or the addition of other recipi-
ents may be made at any time during
the pendency of the complaint and any
amendment shall be deemed to be made
as of the original filing date.

(d) Notification. The responsible civil
rights official will notify the complain-
ant and the recipient of the agency’s
receipt of the complaint within ten (10)
calendar days.

(e) Complaint processing procedures.
After acknowledging receipt of a com-
plaint, the responsible civil rights offi-
cial will immediately initiate com-
plaint processing procedures.

(1) Preliminary investigation.
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(i) Within twenty (20) calendar days
of acknowledgement of the complaint,
the responsible civil rights official will
review the complaint for acceptance,
rejection, or referral to the appropriate
Federal agency.

(ii) If the complaint is accepted, the
responsible civil rights official will no-
tify the complainant and the award of-
ficial. The responsible civil righs offi-
cial will also notify the applicant or re-
cipient complained against of the alle-
gations and give the applicant or re-
cipient an opportunity to make a writ-
ten submission responding to, rebut-
ting, or denying the allegations raised
in the complaint.

(iii) The party complained against
may send the responsible civil rights
official a response to the notice of com-
plaint within thirty (30) calendar days
of receiving it. With leave of the re-
sponsible civil rights official, an an-
swer may be amended at any time. The
responsible civil rights official will per-
mit answers to be amended for good
cause shown.

(2) Informal resolution. In accordance
with paragraph (j) of this section, the
responsible civil rights official shall at-
tempt to resolve complaints informally
whenever possible.

(f) Dismissal of complaint. If the inves-
tigation reveals no violation of this
part, the responsible civil rights offi-
cial will dismiss the complaint and no-
tify the complainant and recipient.

(g) Letter of findings. If an informal
resolution of the complaint is not
reached the responsible civil rights of-
ficial or his or her designee shall, with-
in 180 days of receipt of the complaint,
notify the recipient and the complain-
ant (if any) of the results of the inves-
tigation in a letter sent by certified
mail, return receipt requested, con-
taining the following:

(1) Preliminary findings of fact and a
preliminary finding of compliance or
noncompliance;

(2) A description of an appropriate
remedy for each violation believed to
exist;

(3) A notice that a copy of the Final
Investigative Report of the Depart-
ment will be made available, upon re-
quest, to the recipient and the com-
plainant (if any); and
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(4) A notice of the right of the recipi-
ent and the complainant (if any) to re-
quest a review of the letter of findings
by the reviewing civil rights official.

(h) Right to review of the letter of find-
ings. (1) A complainant or recipient
may request that a complete review be
made of the letter of findings within 30
days of receipt, by mailing or deliv-
ering to the reviewing civil rights offi-
cial, Office of Fair Housing and Equal
Opportunity, Washington, DC 20410, a
written statement of the reasons why
the letter of findings should be modi-
fied in light of supplementary informa-
tion.

(2) The reviewing civil rights official
shall send by certified mail, return re-
ceipt requested, a copy of the request
for review to the other party, if any.
Such other party shall have 20 days to
respond to the request for review.

(3) The reviewing civil rights official
shall either sustain or modify the let-
ter of findings within 60 days of the re-
quest for review. The reviewing civil
rights official’s decision shall con-
stitute the formal determination.

(4) If neither party requests that the
letter of findings be reviewed, the re-
sponsible civil rights official shall,
within fourteen (14) calendar days of
the expiration of the time period in
paragraph (h)(1) of this section, send a
formal written determination of com-
pliance or noncompliance to the recipi-
ent and copies to the award official.

(1) Voluntary compliance time limits.
The recipient will have ten (10) cal-
endar days from receipt of the formal
determination of noncompliance with-
in which to come into voluntary com-
pliance. If the recipient fails to meet
this deadline, HUD shall proceed under
§8.57.

(j) Informal resolution/voluntary com-
pliance—(1) General. It is the policy of
the Department to encourage the infor-
mal resolution of matters. The respon-
sible civil rights official may attempt
to resolve a matter through informal
means at any stage of processing. A
matter may be resolved by informal
means at any time. If a letter of find-
ings making a preliminary finding of
noncompliance is issued, the respon-
sible civil rights official shall attempt
to resolve the matter by informal
means.
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(2) Objectives of informal resolution/vol-
untary compliance. In attempting infor-
mal resolution, the responsible civil
rights official shall attempt to achieve
a just resolution of the matter and to
obtain assurances where appropriate,
that the recipient will satisfactorily
remedy any violations of the rights of
any complainant and will take such ac-
tion as will assure the elimination of
any violation of this part or the pre-
vention of the occurrence of such viola-
tion in the future. The terms of such
an informal resolution shall be reduced
to a written voluntary compliance
agreement, signed by the recipient and
the responsible civil rights official, and
be made part of the file for the matter.
Such voluntary compliance agreements
shall seek to protect the interests of
the complainant (if any), other persons
similarly situated, and the public in-
terest.

(k) Intimidatory or retaliatory acts pro-
hibited. No recipient or other person
shall intimidate, threaten, coerce, or
discriminate against any person for the
purpose of interfering with any right or
privilege secured by this part, or be-
cause he or she has made a complaint,
testified, assisted, or participated in
any manner in an investigation, pro-
ceeding, or hearing under this part.
The identity of complainants shall be
kept confidential except to the extent
necessary to carry out the purposes of
this part, including the conduct of in-
vestigation, hearing or judicial pro-
ceeding arising thereunder.

[63 FR 20233, June 2, 1988; 53 FR 28115, July
26, 1988; 53 FR 34634, Sept. 7, 1988]

§8.57 Procedure for effecting compli-
ance.

(a) General. If there appears to be a
failure or threatened failure to comply
with this part and if the noncompli-
ance or threatened noncompliance can-
not be corrected by informal means,
compliance with this part may be ef-
fected by the suspension or termi-
nation of or refusal to grant or to con-
tinue Federal financial assistance, or
by other means authorized by law.
Such other means may include, but are
not limited to:

(1) A referral to the Department of
Justice with a recommendation that
appropriate proceedings be brought to
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enforce any rights of the United States
under any law of the United States, or
any assurance or other contractual un-
dertaking;

(2) The initiation of debarment pro-
ceedings pursuant to 2 CFR part 2424;
and

(3) Any applicable proceeding under
State or local law.

(b) Noncompliance with §8.50. If an ap-
plicant or a recipient of assistance
under a contract which is extended or
amended on or after July 11, 1988, fails
or refuses to furnish an assurance re-
quired under §8.50 or otherwise fails or
refuses to comply with the require-
ments imposed by that section, Federal
financial assistance may be refused
under paragraph (c¢) of this section. The
Department is not required to provide
assistance during the pendency of the
administrative proceeding under such
paragraph (c), except where the assist-
ance is due and payable under a con-
tract approved before July 11, 1988.

(¢c) Termination of or refusal to grant or
to continue Federal financial assistance.
No order suspending, terminating, or
refusing to grant or continue Federal
financial assistance shall become effec-
tive until:

(1) The responsible civil rights offi-
cial has advised the applicant or recipi-
ent of its failure to comply and has de-
termined that compliance cannot be
secured by voluntary means;

(2) There has been an express finding
on the record, after opportunity for
hearing, of a failure by the applicant or
recipient to comply with a requirement
imposed under this part;

(3) The action has been approved by
the Secretary; and

(4) The expiration of 30 days after the
Secretary has filed with the commit-
tees of the House and Senate having
legislative jurisdiction over the pro-
gram or activity involved a full written
report of the circumstances and the
grounds for such action. Any action to
suspend or terminate, or to refuse to
grant or to continue Federal financial
assistance shall be limited to the par-
ticular political entity, or part thereof,
or other applicant or recipient as to
whom such a finding has been made
and shall be limited in its effect to the
particular program, or part thereof, in
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which such noncompliance has been so
found.

(d) Notice to State or local government.
Whenever the Secretary determines
that a State or unit of general local
government which is a recipient of
Federal financial assistance under title
I of the Housing and Community Devel-
opment Act of 1974, as amended (42
U.S.C. 5301-5318) has failed to comply
with a requirement of this part with
respect to a program or activity funded
in whole or in part with such assist-
ance, the Secretary shall notify the
Governor of the State or the chief exec-
utive officer of the unit of general local
government of the noncompliance and
shall request the Governor or the chief
executive officer to secure compliance.
The notice shall be given at least sixty
days before:

(1) An order suspending, terminating,
or refusing to grant or continue Fed-
eral financial assistance becomes effec-
tive under paragraph (c) of this section;
or

(2) Any action to effect compliance
by any other means authorized by law
is taken under paragraph (a) of this
section.

(e) Other means authorized by law. No
action to effect compliance by any
other means authorized by law shall be
taken until:

(1) The responsible civil rights offi-
cial has determined that compliance
cannot be secured by voluntary means;

(2) The recipient or other person has
been notified of its failure to comply
and of the action to be taken to effect
compliance; and

(3) At least 10 days have elapsed since
the mailing of such notice to the appli-
cant or recipient. During this period,
additional efforts shall be made to per-
suade the applicant or recipient to
comply with this part and to take such
corrective action as may be appro-
priate.

However, this paragraph shall not be
construed to prevent an award official
from utilizing appropriate procedures
and sanctions established under the
program to assure or secure compli-
ance with a specific requirement of the

Pt. 9

program designed to effectuate the ob-
jectives of this part.

[63 FR 20233, June 2, 1983; 53 FR 28115, July
26, 1988, as amended at 72 FR 73491, Dec. 27,
2007]

§8.58 Hearings.

(a) Opportunity for hearing. Whenever
an opportunity for a hearing is re-
quired by §8.57(c), reasonable notice
shall be given by registered or certified
mail, return receipt requested, to the
affected applicant or recipient. This
notice shall advise the applicant or re-
cipient of the action proposed to be
taken, the specific provision under
which the proposed action against it is
to be taken, and the matters of fact or
law asserted as the basis for this ac-
tion. The notice shall:

(1) Fix a date not less than 20 days
after the date of the notice for the ap-
plicant or recipient to request the ad-
ministrative law judge to schedule a
hearing, or

(2) Advise the applicant or recipient
that the matter has been scheduled for
hearing at a stated time and place. The
time and place so fixed shall be reason-
able and shall be subject to change for
cause. The complainant, if any, shall
be advised of the time and place of the
hearing. An applicant or recipient may
waive a hearing and submit written in-
formation and argument for the record.
The failure of an applicant or recipient
to request a hearing under this para-
graph or to appear at a hearing for
which a date has been set is a waiver of
the right to a hearing under §8.57(c)
and consent to the making of a deci-
sion on the basis of available informa-
tion.

(b) Hearing procedures. Hearings shall
be conducted in accordance with 24
CFR part 180.

[63 FR 20233, June 2, 1988, as amended at 61
FR 52218, Oct. 4, 1996]

PART 9—ENFORCEMENT OF NON-
DISCRIMINATION ON THE BASIS
OF DISABILITY IN PROGRAMS OR
ACTIVITIES CONDUCTED BY THE
DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Sec.
9.101 Purpose.
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