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Subpart A—General Program
Requirements

§891.100 Purpose and policy.

(a) Purpose. The Section 202 Program
of Supportive Housing for the Elderly
and the Section 811 Program of Sup-
portive Housing for Persons with Dis-
abilities provide Federal capital ad-
vances and project rental assistance
under section 202 of the Housing Act of
1959 (12 U.S.C. 1701q) (section 202) and
section 811 of the National Affordable
Housing Act (42 U.S.C. 8013) (section
811), respectively, for housing projects
serving elderly households and persons
with disabilities. Section 202 projects
shall provide a range of services that
are tailored to the needs of the resi-
dents. Owners of Section 811 projects
shall ensure that the residents are pro-
vided with any necessary supportive
services that address their individual
needs.

(b) General policy—(1) Supportive
Housing for the Elderly. A capital ad-
vance and contract for project rental
assistance provided under this program
shall be used for the purposes described
in Section 202 (12 U.S.C. 1701q(b)).

(2) Supportive Housing for Persons with
Disabilities. A capital advance and con-
tract for project rental assistance pro-
vided under this program shall be used
for the purposes described in Section
811 (42 U.S.C. 8013(b)).

(c) Use of capital advance funds. No
part of the funds reserved may be
transferred by the Sponsor, except to
the Owner caused to be formed by the
Sponsor. This action must be accom-
plished prior to issuance of a commit-
ment for capital advance funding.

(d) Amendments. Subject to the avail-
ability of funds, HUD may amend the
amount of an approved capital advance
only after initial closing has occurred.

§891.105 Definitions.

The following definitions apply, as
appropriate, throughout this part.
Other terms with definitions unique to
the particular program are defined in
§§891.205, 891.305, 891.505, and 891.805, as
applicable.

Acquisition with or without repair
means the purchase of existing housing
and related facilities.
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Adjusted income as defined in part 5,
subpart F of subtitle A of this title.

Affiliated entities means entities that
the field office determines to be related
to each other in such a manner that it
is appropriate to treat them as a single
entity. Such relationship shall include
any identity of interest among such en-
tities or their principals and the use by
any otherwise unaffiliated entities of a
single Sponsor or of Sponsors (or of a
single Borrower or of Borrowers, as ap-
plicable) that have any identity of in-
terest themselves or their principals.

Annual income as defined in part 5,
subpart F of subtitle A of this title. In
the case of an individual residing in an
intermediate care facility for the de-
velopmentally disabled that is assisted
under title XIX of the Social Security
Act and this part, the annual income of
the individual shall exclude protected
personal income as provided under that
Act. For purposes of determining the
total tenant payment, the income of
such individuals shall be imputed to be
the amount that the household would
receive if assisted under title XVI of
the Social Security Act.

Covered housing provider. For the Sup-
portive Housing for the Elderly and
Persons with Disabilities Program,
‘“‘covered housing provider,” as such
term is used in HUD’s regulations at 24
CFR part 5, subpart L. (Protection for
Victims of Domestic Violence, Dating
Violence, Sexual Assault, or Stalking),
refers to the owner (as defined in
§§891.205 and 891.305).

Family is defined in 24 CFR 5.403.

Household (eligible household) means
an elderly or disabled household (as de-
fined in §§891.205 or 891.305, respec-
tively), as applicable, that meets the
project occupancy requirements ap-
proved by HUD and, if the household
occupies an assisted unit, meets the
very low-income requirements de-
scribed in §813.102 of this chapter, as
modified by the definition of annual in-
come in this section.

Housing and related facilities means
rental housing structures constructed,
rehabilitated, or acquired as perma-
nent residences for use by elderly or
disabled households, as applicable. The
term includes necessary community
space. Except for intermediate care fa-
cilities for individuals with develop-

§891.105

mental disabilities, this term does not
include nursing homes, hospitals, in-
termediate care facilities, or transi-
tional care facilities. For the Loans for
the Elderly and Persons with Disabil-
ities Program, see §891.505.

Low-income families shall have the
same meaning provided in section
3(b)(2) of the United States Housing
Act of 1937 (42 U.S.C. 1437a).

National Sponsor means a Sponsor
that has one or more Section 202 or one
or more Section 811 project(s) under
reservation, construction, or manage-
ment in two or more different HUD
geographical regions.

Operating costs means HUD-approved
expenses related to the provision of
housing and includes:

(1) Administrative expenses, includ-
ing salary and management expenses
related to the provision of shelter and,
in the case of the Section 202 Program,
the coordination of services;

(2) Maintenance expenses, including
routine and minor repairs and
groundskeeping;

(3) Security expenses;

(4) Utilities expenses, including gas,
oil, electricity, water, sewer, trash re-
moval, and extermination services. The
term ‘‘operating costs’’ excludes tele-
phone services for households;

(5) Taxes and insurance;

(6) Allowances for reserves; and

(7) Allowances for services (in the
Section 202 Program only).

Project rental assistance contract
(PRAC) means the contract entered
into by the Owner and HUD setting
forth the rights and duties of the par-
ties with respect to the project and the
payments under the PRAC.

Project rental assistance payment
means the payment made by HUD to
the Owner for assisted units as pro-
vided in the PRAC. The payment is the
difference between the total tenant
payment and the HUD-approved per
unit operating expenses except for ex-
penses related to items not eligible
under design and cost provisions. An
additional payment is made to a house-
hold occupying an assisted unit when
the utility allowance is greater than
the total tenant payment. A project
rental assistance payment, known as a
‘“‘vacancy payment,” may be made to
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the Owner when an assisted unit is va-
cant, in accordance with the terms of
the PRAC.

Rehabilitation means the improve-
ment of the condition of a property
from deteriorated or substandard to
good condition. Rehabilitation may
vary in degree from the gutting and ex-
tensive reconstruction to the cure of
substantial accumulation of deferred
maintenance. Cosmetic improvements
alone do not qualify as rehabilitation
under this definition. Rehabilitation
may also include renovation, alter-
ation, or remodeling for the conversion
or adaptation of structurally sound
property to the design and condition
required for use under this part, or the
repair or replacement of major build-
ing systems or components in danger of
failure. Improvement of an existing
structure requires 15 percent or more
of the estimated development cost to
rehabilitate the project for a useful life
of 40 years. The useful life period com-
mences upon execution of a capital ad-
vance agreement.

Replacement reserve account means a
project account into which funds are
deposited, which may be used only with
the approval of the Secretary for re-
pairs, replacement, capital improve-
ments to the section 202 or section 811
units, and retrofitting to reduce the
number of units as provided by 24 CFR
891.405(d).

Section 202 means section 202 of the
Housing Act of 1959 (12 U.S.C. 1701q), as
amended, or the Supportive Housing
for the Elderly Program authorized by
that section.

Section 811 means section 811 of the
National Affordable Housing Act (42
U.S.C. 8013), as amended, or the Sup-
portive Housing for Persons with Dis-
abilities Program authorized by that
section.

Single-asset entity, for the purpose of
this subpart, means an entity in which
the mortgaged property is the only
asset of the owner, and the entity is
the only owner of the property.

Start-up expenses mean necessary
costs (to plan a Section 202 or Section
811 project, as applicable) incurred by
the Sponsor or Owner prior to initial
closing.

24 CFR Ch. VIl (4-1-23 Edition)

Tenant payment to Owner equals total
tenant payment less utility allowance,
if any.

Total tenant payment means the
monthly amount defined in, and deter-
mined in accordance with part 5, sub-
part F of subtitle A of this title.

Utility allowance is defined in part 5,
subpart F of this subtitle A of this title
and is determined or approved by HUD.

Very low-income families shall have
the same meaning provided in section
3(b)(2) of the United States Housing
Act of 1937 (42 U.S.C. 1437a).

[61 FR 11956, Mar. 22, 1996, as amended at 66
FR 6225, Jan. 19, 2001; 66 FR 8175, Jan. 30,
2001; 68 FR 67320, Dec. 1, 2003; 70 FR 54209,
Sept. 13, 2005; 77 FR 5675, Feb. 3, 2012; 78 FR
37112, June 20, 2013; 81 FR 80814, Nov. 16, 2016]

EFFECTIVE DATE NOTE: At 88 FR 9668, Feb.
14, 2023, §891.105 was amended by adding in
alphabetical order the definitions ‘‘Gross
rent” and ‘‘Net family assets’’, removing the
definition of ‘“‘Tenant payment to Owner’’,
and adding the definition of ‘‘Tenant rent’,
effective Jan. 1, 2024. For the convenience of
the user, the added text is set forth as fol-
lows:

§891.105 Definitions.

* * * * *

Gross rent means contract rent plus any
utility allowance.

* * * * *

Net family assets is defined in §5.603 of this
title.

* * * * *

Tenant rent equals total tenant payment
less utility allowance, if any.

* * * * *

§891.110 Allocation of authority.

In accordance with 24 CFR part 791,
the Assistant Secretary will separately
allocate the amounts available for cap-
ital advances for the development of
housing for elderly households and for
disabled households, less amounts set
aside by Congress for specific types of
projects, and for amendments of fund
reservations made in prior years, for
technical assistance, and for other con-
tracted services.
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§891.1 }5 Notice avail-

ability.

Following an allocation of authority
under §891.110, HUD shall publish a sep-
arate Notice of Funding Availability
(NOFA) for the Section 202 Program of
Supportive Housing for the Elderly and
for the Section 811 Program of Sup-
portive Housing for Persons with Dis-
abilities in the FEDERAL REGISTER. The
NOFAs will contain specific informa-
tion on how and when to apply for the
available capital advance authority,
the contents of the application, and the
selection process.

§891.120 Project
standards.

In addition to the special project
standards described in §§891.210 and
891.310, as applicable, the following
standards apply:

(a) Property standards. Projects under
this part must comply with HUD Min-
imum Property Standards as set forth
in 24 CFR part 200, subpart S.

(b) Accessibility requirements. Projects
under this part must comply with the
Uniform Federal Accessibility Stand-
ards (See 24 CFR 40.7 for availability),
section 504 of the Rehabilitation Act of
1973 and HUD’s implementing regula-
tions (24 CFR part 8), and for new con-
struction multifamily housing
projects, the design and construction
requirements of the Fair Housing Act
and HUD’s implementing regulations
at 24 CFR part 100. For the Section 811
Program of Supportive Housing for
Persons with Disabilities, see addi-
tional accessibility requirements in
§891.310(b).

(c) Restrictions on amenities. Projects
must be modest in design. Amenities
not eligible for HUD funding include
atriums, bowling alleys, swimming
pools, saunas, and jacuzzis. Sponsors
may include certain excess amenities,
but they must pay for them from
sources other than the Section 202 or
811 capital advance. They must also
pay for the continuing operating costs
associated with any excess amenities
from sources other than the Section 202
or 811 project rental assistance con-
tract.

(d) Smoke detectors. Smoke detectors
and alarm devices must be installed in
accordance with standards and criteria

of funding

design and cost

§891.125

acceptable to HUD for the protection of
occupants in any dwelling or facility
bedroom or other primary sleeping
area.

(e) Projects under this part may have
on their sites commercial facilities for
the benefit of residents of the project
and of the community in which the
project is located, so long as the com-
mercial facilities are not subsidized
with funding under the supportive
housing programs for the elderly or
persons with disabilities. Such com-
mercial facilities are considered public
accommodations under Title III of the
Americans with Disabilities Act and
must be accessible under the require-
ments of that Act.

(f) Broadband infrastructure. Any new
construction or substantial rehabilita-
tion, as substantial rehabilitation is
defined by 24 CFR 5.100, of a building
with more than 4 rental units and fund-
ed by a grant awarded after January 19,
2017 must include installation of
broadband infrastructure, as this term
is also defined in 24 CFR 5.100, except
where the owner determines and docu-
ments the determination that:

(1) The location of the new construc-
tion or substantial rehabilitation
makes installation of broadband infra-
structure infeasible;

(2) The cost of installing broadband
infrastructure would result in a funda-
mental alteration in the nature of its
program or activity or in an undue fi-
nancial burden; or

(3) The structure of the housing to be
substantially rehabilitated makes in-
stallation of broadband infrastructure
infeasible.

[61 FR 11956, Mar. 22, 1996, as amended at 68
FR 67320, Dec. 1, 2003; 73 FR 29985, May 23,
2008; 78 FR 37112, June 20, 2013; 81 FR 92638,
Dec. 20, 2016; 82 FR 3623, Jan. 12, 2017]

§891.125 Site and neighborhood stand-
ards.

All sites must meet the following site
and neighborhood requirements:

(a) The site must be adequate in size,
exposure, and contour to accommodate
the number and type of units proposed,
and adequate utilities (water, sewer,
gas, and electricity) and streets must
be available to service the site.
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(b) The site and neighborhood must
be suitable from the standpoint of fa-
cilitating and furthering full compli-
ance with the applicable provisions of
Title VI of the Civil Rights Act of 1964,
the Fair Housing Act, Executive Order
11063 (27 FR 11527, 3 CFR, 1958-1963
Comp., p. 6562); as amended by Execu-
tive Order 12259, (46 FR 1253, 3 CFR,
1980 Comp., p. 307)); section 504 of the
Rehabilitation Act of 1973, and imple-
menting HUD regulations.

(c) New construction sites must meet
the following site and neighborhood re-
quirements:

(1) The site must not be located in an
area of minority concentration (or mi-
nority elderly concentration under the
Section 202 Program) except as per-
mitted under paragraph (c)(2) of this
section, and must not be located in a
racially mixed area if the project will
cause a significant increase in the pro-
portion of minority to nonminority
residents (or minority elderly to non-
minority elderly residents, under the
Section 202 Program) in the area.

(2) A project may be located in an
area of minority concentration (or mi-
nority elderly concentration, under the
Section 202 Program) only if:

(i) Sufficient, comparable opportuni-
ties exist for housing for minority el-
derly households or minority disabled
households, as applicable (or minority
families, for projects funded under
§§891.655 through 891.790), in the income
range to be served by the proposed
project, outside areas of minority con-
centration (see paragraph (c)(3) of this
section for further guidance on this cri-
terion); or

(ii) The project is necessary to meet
overriding housing needs that cannot
be met in that housing market area
(see paragraph (c)(4) of this section for
further guidance on this criterion).

(3)({) Sufficient does not require that
in every locality there be an equal
number of assisted units within and
outside of areas of minority concentra-
tion. Rather, application of this stand-
ard should produce a reasonable dis-
tribution of assisted units each year
which over a period of several years
will approach an appropriate balance of
housing opportunities within and out-
side areas of minority concentration.
An appropriate balance in any jurisdic-

24 CFR Ch. VIl (4-1-23 Edition)

tion must be determined in light of
local conditions affecting the range of
housing choices available for very low-
income minority elderly or disabled
households, as applicable (or low-in-
come minority families, for projects
funded under §§891.655 through 891.790),
and in relation to the racial mix of the
locality’s population.

(i1) Units may be considered to be
comparable opportunities if they have
the same household type (elderly or
disabled, as applicable) and tenure type
(owner/renter); require approximately
the same total tenant payment; serve
the same income group; are located in
the same housing market; and are in
standard condition.

(iii) Application of this sufficient,
comparable opportunities standard in-
volves assessing the overall impact of
HUD-assisted housing on the avail-
ability of housing choices for very low-
income minority elderly or disabled
households, as applicable (or low-in-
come minority families, for projects
funded under §§891.655 through 891.790),
in and outside areas of minority con-
centration, and must take into account
the extent to which the following fac-
tors are present, along with any other
factor relevant to housing choice:

(A) A significant number of assisted
housing units are available outside
areas of minority concentration.

(B) There is significant integration of
assisted housing projects constructed
or rehabilitated in the past ten years,
relative to the racial mix of the eligi-
ble population.

(C) There are racially integrated
neighborhoods in the locality.

(D) Programs are operated by the lo-
cality to assist minority elderly or dis-
abled households, as applicable (or mi-
nority families, for projects funded
under §§891.655 through 891.790), that
wish to find housing outside areas of
minority concentration.

(E) Minority elderly or disabled
households, as applicable (or minority
families, for projects funded under
§§891.655 through 891.790), have bene-
fitted from local activities (e.g., acqui-
sition and write-down of sites, tax re-
lief programs for homeowners, acquisi-
tions of units for use as assisted hous-
ing units) undertaken to expand choice
for minority households (or families)
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outside of areas of minority concentra-
tion.

(F) A significant proportion of minor-
ity elderly or disabled households, as
applicable (or minority households, for
projects funded under §§891.655 through
891.790), have been successful in finding
units in nonminority areas under the
Section 8 Certificate and Housing
Voucher programs.

(G) Comparable housing opportuni-
ties have been made available outside
areas of minority concentration
through other programs.

(4) Application of the overriding hous-
ing needs criterion, for example, per-
mits approval of sites that are an inte-
gral part of an overall local strategy
for the preservation or restoration of
the immediate neighborhood and of
sites in a neighborhood experiencing
significant private investment that is
demonstrably changing the economic
character of the area (a ‘‘revitalizing
area’’). An overriding housing need, how-
ever, may not serve as the basis for de-
termining that a site is acceptable if
the only reason the need cannot other-
wise be feasibly met is that discrimina-
tion on the basis of race, color, creed,
sex, or national origin renders sites
outside areas of minority concentra-
tion unavailable, or if the use of this
standard in recent years has had the ef-
fect of circumventing the obligation to
provide housing choice.

(d) The neighborhood must not be
one that is seriously detrimental to
family life or in which substandard
dwellings or other undesirable condi-
tions predominate, unless there is ac-
tively in progress a concerted program
to remedy the undesirable conditions.

(e) The housing must be accessible to
social, recreational, educational, com-
mercial, and health facilities and serv-
ices, and other municipal facilities and
services that are at least equivalent to
those typically found in neighborhoods
consisting largely of unassisted, stand-
ard housing of similar market rents.

(f) For the Section 811 Program of
Supportive Housing for Persons with
Disabilities, the additional site and
neighborhood requirements in §891.320
apply.

§891.135

§891.130 Prohibited relationships.

This section shall apply to capital
advances under the Section 202 Pro-
gram and the Section 811 Program, as
well as to loans financed under
§§891.655 through 891.790.

(a) Conflicts of interest. (1) Officers
and Board members of either the Spon-
sor or the Owner (or Borrower, as ap-
plicable) may not have any financial
interest in any contract with the
Owner or in any firm which has a con-
tract with the Owner. This restriction
applies so long as the individual is
serving on the Board and for a period of
three years following resignation or
final closing, whichever occurs later.

(2) The following contracts between
the Owner (or Borrower, as applicable)
and the Sponsor or the Sponsor’s non-
profit affiliate will not constitute a
conflict of interest if no more than two
persons salaried by the Sponsor or
management affiliate serve as non-
voting directors on the Owner’s board
of directors:

(i) Management contracts (including
associated management fees);

(ii) Supportive services contracts (in-
cluding service fees) under the Sup-
portive Housing for the Elderly Pro-

gram;
(iii) Developer (consultant) con-
tracts; and

(iv) Contracts for the sale of land.

(b) Identity of interest. An identity of
interest between the Sponsor or Owner
(or Borrower, as applicable) and any
development team member or between
development team members is prohib-
ited until two years after final closing.

[61 FR 11956, Mar. 22, 1996, as amended at 70
FR 54209, Sept. 13, 2005; 78 FR 37112, June 20,
2013]

§891.135 Amount and terms of capital
advances.

(a) Amount of capital advances. The
amount of capital advances approved
shall be the amount stated in the noti-
fication of fund reservation, including
any adjustment required by HUD be-
fore the final closing. The amount of
the capital advance may not exceed the
appropriate development cost limit.

(b) Estimated development cost. The
amount of the capital advance may not
exceed the total estimated develop-
ment cost of the project (as determined
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by HUD), less the incremental develop-
ment cost associated with excess amen-
ities and design features to be paid for
by the Sponsor under §891.120.

§891.140 Development cost limits.

(a) HUD shall use the development
cost limits, established by Notice in
the FEDERAL REGISTER and adjusted by
locality, to calculate the fund reserva-
tion amount of the capital advance to
be made available to individual Own-
ers. Owners that incur actual develop-
ment costs that are less than the
amount of the initial fund reservation
shall be entitled to retain 50 percent of
the savings in a Replacement Reserve
Account. Such percentage shall be in-
creased to 75 percent for Owners that
add energy efficiency features.

(b) The Replacement Reserve Ac-
count established under paragraph (a)
of this section may only be used for re-
pairs, replacements, and capital im-
provements to the project.

§891.145 Owner deposit
Capital Investment).

As a Minimum Capital Investment,
the Owner must deposit in a special es-
crow account one-half of one percent
(0.5%) of the HUD-approved capital ad-
vance, not to exceed $10,000, to assure
the Owner’s commitment to the hous-
ing. Under the Section 202 Program, if
an Owner has a National Sponsor or a
National Co-Sponsor, the Minimum
Capital Investment shall be one-half of
one percent (0.5%) of the HUD-approved
capital advance, not to exceed $25,000.

(Minimum

§891.150 Operating cost standards.

HUD shall establish operating cost
standards based on the average annual
operating cost of comparable housing
for the elderly or for persons with dis-
abilities in each field office, and shall
adjust the standard annually based on
appropriate indices of increases in
housing costs such as the Consumer
Price Index. The operating cost stand-
ards shall be developed based on the
number of units. However, under the
Section 811 Program and for projects
funded under §§891.655 through 891.790,
the operating cost standard for group
homes shall be based on the number of
residents. HUD may adjust the oper-
ating cost standard applicable to an ap-
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proved project to reflect such factors
as differences in costs based on loca-
tion within the field office jurisdiction.
The operating cost standard will be
used to determine the amount of the
project assistance initially reserved for
a project.

§891.155 Other Federal requirements.

In addition to the requirements set
forth in 24 CFR part 5, the following re-
quirements in this §891.155 apply to the
Section 202 and Section 811 Programs,
as well as projects funded under
§§891.655 through 891.790. Other require-
ments unique to a particular program
are described in subparts B and C of
this part, as applicable.

(a) Affirmative fair housing marketing.
(1) The affirmative fair housing mar-
keting requirements of 24 CFR part 200,
subpart M and the implementing regu-
lations at 24 CFR part 108; and

(2) The fair housing advertising and
poster guidelines at 24 CFR parts 109
and 110.

(b) Environmental. The National Envi-
ronmental Policy Act of 1969, HUD’s
implementing regulations at 24 CFR
part 50, including the related authori-
ties described in 24 CFR 50.4. For the
purposes of Executive Order No. 11988,
Floodplain Management (42 FR 26951, 3
CFR, 1977 Comp., p. 117); as amended by
Executive Order 12148 (44 FR 43239, 3
CFR, 1979 Comp., p. 412)), and imple-
menting regulations in 24 CFR part 55,
all applications for intermediate care
facilities for persons with develop-
mental disabilities shall be treated as
critical actions requiring consideration
of the 500-year floodplain.

(c) Flood insurance. The Flood Dis-
aster Protection Act of 1973 (42 U.S.C.
4001).

(d) Labor standards. (1) All laborers
and mechanics (other than volunteers
under the conditions set out in 24 CFR
part 70) employed by contractors and
subcontractors in the construction (in-
cluding rehabilitation) of housing with
12 or more units assisted under this
part shall be paid wages at rates not
less than those prevailing in the local-
ity, as determined by the Secretary of
Labor in accordance with the Davis-
Bacon Act (40 U.S.C. 276a-276a-5). A
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group home for persons with disabil-
ities is not covered by the labor stand-
ards.

(2) Contracts involving employment
of laborers and mechanics shall be sub-
ject to the provisions of the Contract
Work Hours and Safety Standards Act
(40 U.S.C. 327-333).

(3) Sponsors, Owners, contractors,
and subcontractors must comply with
all related rules, regulations, and re-
quirements.

(e) Displacement, relocation, and real
property acquisition—(1) Minimizing dis-
placement. Consistent with the other
goals and objectives of this part, Spon-
sors and Owners (or Borrowers, if appli-
cable) shall assure that they have
taken all reasonable steps to minimize
the displacement of persons (families,
individuals, businesses, nonprofit orga-
nizations, and farms) as a result of a
project assisted under this part.

(2) Relocation assistance for displaced
persons. A displaced person must be
provided relocation assistance at the
levels described in, and in accordance
with the requirements of, the Uniform
Relocation Assistance and Real Prop-
erty Acquisition Policies Act of 1970, as
amended (URA) (42 U.S.C. 4201-4655), as
implemented by 49 CFR part 24.

(3) Real property acquisition require-
ments. The acquisition of real property
for a project is subject to the URA and
the requirements described in 49 CFR
part 24, subpart B.

(f) Intergovernmental review. The re-
quirements for intergovernmental re-
view in Executive Order No. 12372 (47
FR 30959, 3 CFR, 1982 Comp., p. 197; as
amended by Executive Order No. 12416
(48 FR 15587, 3 CFR, 1983 Comp., p. 186))
and the implementing regulations at 24
CFR part 52 are applicable to this pro-
gram.

(g) Lead-based paint. The require-
ments of the Lead-Based Paint Poi-
soning Prevention Act (42 U.S.C. 4821-
4846), the Residential Lead-Based Paint
Hazard Reduction Act of 1992 (42 U.S.C.
4851-4856), and implementing regula-
tions at part 35, subparts A, B, H, J,
and R of this title apply to these pro-
grams.

[61 FR 11956, Mar. 22, 1996, as amended at 64
FR 50227, Sept. 15, 1999; 69 FR 34275, June 21,
2004]

§891.170

§891.160 Audit requirements.

Nonprofit organizations receiving as-
sistance under this part are subject to
the audit requirements of 2 CFR part
200, subpart F.

[78 FR 37112, June 20, 2013, as amended at 80
FR 75941, Dec. 7, 2015]

§891.165 Duration of capital advance.

(a) The duration of the fund reserva-
tion for a capital advance with con-
struction advances is 24 months from
the date of issuance of the award letter
to the date of initial closing. This du-
ration can be up to 36 months, as ap-
proved by HUD on a case-by-case basis.

(b) The duration of the fund reserva-
tion for projects that elect not to re-
ceive any capital advance before con-
struction completion is 24 months from
the date of issuance of the award letter
to the start of construction. This dura-
tion can be up to 36 months, as ap-
proved by HUD on a case-by-case basis.

[78 FR 37112, June 20, 2013, as amended at 78
FR 49681, Aug. 15, 2013]

§891.170 Repayment of capital ad-
vance.

(a) Interest prohibition and repayment.
A capital advance provided under this
part shall bear no interest and its re-
payment shall not be required so long
as the housing project remains avail-
able for very low-income elderly fami-
lies or persons with disabilities, as ap-
plicable, in accordance with this part.
The capital advance may not be repaid
to extinguish the requirements of this
part. To ensure its interest in the cap-
ital advance, HUD shall require a note
and mortgage, use agreement, capital
advance agreement and regulatory
agreement from the Owner in a form to
be prescribed by HUD.

(b) Transfer of assets. The transfer of
physical and financial assets of any
project under this part is prohibited,
unless HUD gives prior written ap-
proval. Approval for transfer will not
be granted unless HUD determines that
the transfer to a private nonprofit cor-
poration, consumer cooperative (under
the Section 202 Program), a private
nonprofit organization (under the Sec-
tion 811 Program), or an organization
meeting the definition of ‘“‘mixed-fi-
nance owner’” in §891.805, is part of a
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transaction that will ensure the con-
tinued operation of the capital advance
units for not less than 40 years (from
the date of original closing) in a man-
ner that will provide rental housing for
very low-income elderly persons or per-
sons with disabilities, as applicable, on
terms at least as advantageous to ex-
isting and future tenants as the terms
required by the original capital ad-
vance.

[61 FR 11956, Mar. 22, 1996, as amended at 70
FR 54209, Sept. 13, 2005; 78 FR 37113, June 20,
2013]

§891.175 Technical assistance.

For purposes of the Section 202 Pro-
gram and the Section 811 Program, the
Secretary shall make available appro-
priate technical assistance to assure
that applicants having limited re-
sources, particularly minority appli-
cants, are able to participate more
fully in the programs.

§891.180 Physical condition standards;
physical inspection requirements.
Housing assisted under this part
must be maintained and inspected in
accordance with the requirements in 24
CFR part 5, subpart G.

[63 FR 46580, Sept. 1, 1998]

§891.185
laws.

Preemption of rent control

The Department finds that it is nec-
essary and desirable to assist project
owners to preserve the continued via-
bility of each project assisted under
this part (except subpart E) as a hous-
ing resource for very low-income elder-
ly persons or persons with disabilities.
The Department also finds that it is
necessary to protect the substantial
economic interest of the Federal Gov-
ernment in those projects. Therefore,
the Department concludes that it is in
the national interest to preempt, and it
does hereby preempt, the entire field of
rent regulation by local rent control
boards or other authority acting pursu-
ant to state or local law as it affects
those projects. Part 246 of this title ap-
plies to projects covered by subpart E
of this part.

[63 FR 64803, Nov. 23, 1998]
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§891.190 Emergency transfers for vic-
tims of domestic violence, dating vi-
olence, sexual assault, and stalking.

(a) Covered housing providers must
develop and implement an emergency
transfer plan that meets the require-
ments in 24 CFR 5.2005(e).

(b) In order to facilitate emergency
transfers for victims of domestic vio-
lence, dating violence, sexual assault,
and stalking, covered housing pro-
viders have discretion to adopt new,
and modify any existing, admission
preferences or transfer waitlist prior-
ities.

(c) In addition to following require-
ments in 24 CFR 5.2005(e), when a safe
unit is not immediately available for a
victim of domestic violence, dating vi-
olence, sexual assault, or stalking who
qualifies for an emergency transfer,
covered housing providers must:

(1) Review the covered housing pro-
vider’s existing inventory of units and
determine when the next vacant unit
may be available; and

(2) Provide a listing of nearby HUD
subsidized rental properties, with or
without preference for persons of do-
mestic violence, dating violence, sex-
ual assault, or stalking, and contact
information for the local HUD field of-
fice.

(d) Each year, covered housing pro-
viders must submit to HUD data on all
emergency transfers requested under 24
CFR 5.2005(e), including data on the
outcomes of such requests.

[81 FR 80814, Nov. 16, 2016]

Subpart B—Section 202 Supportive
Housing for the Elderly

§891.200 Applicability.

The requirements set forth in this
subpart B apply to the Section 202 Pro-
gram of Supportive Housing for the El-
derly only, and to applicants, Sponsors,
and Owners under that program.

§891.205 Definitions.

As used in this part in reference to
the Section 202 Program, and in addi-
tion to the applicable definitions in
§891.105:

Acquisition means the purchase of (or
otherwise obtaining title to) existing
housing and related facilities to be
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used as supportive housing for the el-
derly.

Activities of daily living (ADL) means
eating, dressing, bathing, grooming,
and household management activities,
as further described below:

(1) Eating—May need assistance with
cooking, preparing, or serving food, but
must be able to feed self;

(2) Bathing—May need assistance in
getting in and out of the shower or tub,
but must be able to wash self;

(3) Grooming—May need assistance in
washing hair, but must be able to take
care of personal appearance;

(4) Dressing—Must be able to dress
self, but may need occasional assist-
ance; and

(5) Home management activities—May
need assistance in doing housework,
grocery shopping, laundry, or getting
to and from activities such as going to
the doctor and shopping, but must be
mobile. The mobility requirement does
not exclude persons in wheelchairs or
those requiring mobility devices.

Congregate space (hereinafter referred
to as community space) shall have the
meaning provided in section 202 (12

U.S.C. 1701q(h)(1)). The term
“community spaces’” excludes offices,
halls, mechanical rooms, laundry

rooms, parking areas, dwelling units,
and lobbies. Community space does not
include commercial areas.

Elderly person means a household
composed of one or more persons at
least one of whom is 62 years of age or
more at the time of initial occupancy.

Frail elderly means an elderly person
who is unable to perform at least three
activities of daily living as defined in
this section. Owners may establish ad-
ditional eligibility requirements ac-
ceptable to HUD based on the stand-
ards in local supportive services pro-
grams.

Owner means a single-asset private
nonprofit organization that may be es-
tablished by the Sponsor that will re-
ceive a capital advance and project
rental assistance payments to develop
and operate supportive housing for the
elderly as its legal owner. Owner in-
cludes an instrumentality of a public
body. The purposes of the Owner must
include the promotion of the welfare of
the elderly. The Owner may not be con-
trolled by or be under the direction of

§891.205

persons or firms seeking to derive prof-
it or gain therefrom.

Private nonprofit organization means
any incorporated private institution or
foundation:

(1) No part of the net earnings of
which inures to the benefit of any
member, founder, contributor, or indi-
vidual;

(2) That has a governing board:

(i) The membership of which is se-
lected in a manner to assure that there
is significant representation of the
views of the community in which such
housing is located; and

(ii) Which is responsible for the oper-
ation of the housing assisted under this
section, except that, in the case of a
nonprofit organization that is the
sponsoring organization of multiple
housing projects assisted under this
section, HUD may determine the cri-
teria or conditions under which finan-
cial, compliance, and other administra-
tive responsibilities exercised by a sin-
gle-entity private nonprofit organiza-
tion that is the owner corporation of
an individual housing project may be
shared or transferred to the governing
board of such sponsoring organization;
and

(3) Which is approved by HUD as to
financial responsibility.

Services expenses means those costs
needed to provide the necessary serv-
ices for the elderly tenants, which may
include, but are not limited to: health
related activities, continuing edu-
cation, welfare, informational, rec-
reational, homemaking, meal and nu-
tritional services, counseling, and re-
ferral services as well as transpor-
tation as necessary to facilitate access
to these services.

Sponsor means any private nonprofit
entity, including a consumer coopera-
tive:

(1) No part of the net earnings of
which inures to the benefit of any pri-
vate shareholder, member, founder,
contributor, or individual;

(2) That is not controlled by, or
under the direction of, persons or firms
seeking to derive profit or gain there-
from; and

(3) That is approved by the Secretary
as to administrative and financial ca-
pacity and responsibility. The term
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Sponsor includes an instrumentality of
a public body.

[61 FR 11956, Mar. 22, 1996, as amended at 68
FR 67321, Dec. 1, 2003; 70 FR 54209, Sept. 13,
2005; 78 FR 37113, June 20, 2013]

§891.210 Special project standards.

(a) In general. In addition to the ap-
plicable project standards in §891.120,
resident units in Section 202 projects
are limited to efficiencies or one-bed-
room units, except as specified under
paragraph (b) of this section. If a resi-
dent manager is proposed for a project,
up to two bedrooms could be provided
for the resident manager unit.

(b) Exception. Resident units in Sec-
tion 202 projects may be two-bedroom
units if a portion of the units are fi-
nanced by other sources. Resident
units may be two-bedroom units pro-
vided that the square footage in excess
of the one-bedroom size limits are
treated as excess amenities as specified
in §891.120.

[78 FR 37113, June 20, 2013]

§891.215 Limits on number of units.

(a) HUD may establish, through pub-
lication of a notice in the FEDERAL
REGISTER, limits on the number of
units that can be applied for by a Spon-
sor or Co-sponsor in a single geo-
graphical region and/or nationwide.

(b) Affiliated entities that submit
separate applications shall be deemed
to be a single entity for purposes of
these limits.

(c) HUD may also establish, through
publication of a notice in the FEDERAL
REGISTER, the minimum size of a single
project.

§891.220 Prohibited facilities.

Projects may not include facilities
for infirmaries, nursing stations, or
spaces for overnight care.

§891.225 Provision of services.

(a) In carrying out the provisions of
this part, HUD shall ensure that hous-
ing assisted under this part provides
services as described in section 202 (12
U.S.C. 1701q(g)(1)).

(b)(1) HUD shall ensure that Owners
have the managerial capacity to per-
form the coordination of services de-
scribed in 12 U.S.C. 1701q(g)(2).
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(2) Any cost associated with this
paragraph shall be an eligible cost
under the contract for project rental
assistance. Any cost associated with
the employment of a service coordi-
nator shall also be an eligible cost, ex-
cept if the project is receiving con-
gregate housing services assistance
under section 802 of the National Af-
fordable Housing Act. The HUD-ap-
proved service costs will be an eligible
expense to be paid from project rental
assistance, not to exceed $15 per unit
per month. The balance of service costs
shall be provided from other sources,
which may include co-payment by the
tenant receiving the service. Such co-
payment shall not be included in the
Total Tenant Payment.

§891.230 Selection preferences.

For purposes of the Section 202 Pro-
gram, the selection preferences in 24
CFR part 5, subpart D apply.

EFFECTIVE DATE NOTE: At 88 FR 9668, Feb.
14, 2023, §891.230 was removed, effective Jan.
1, 2024.

Subpart C—Section 811 Sup-
portive Housing for Persons
With Disabilities

§891.300 Applicability.

The requirements set forth in this
subpart C apply to the Section 811 Pro-
gram of Supportive Housing for Per-
sons with Disabilities only, and to ap-
plicants, Sponsors, and Owners under
that program.

§891.305 Definitions.

As used in this part in reference to
the Section 811 Program, and in addi-
tion to the applicable definitions in
§891.105:

Acquisition means the purchase of (or
otherwise obtaining title to) existing
housing and related facilities to be
used as supportive housing for persons
with disabilities.

Congregate space (hereinafter referred
to as community space) means space for
multipurpose rooms, common areas,
and other space necessary for the pro-
vision of supportive services. Commu-
nity space does not include commercial
areas.
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Disabled household means a household
composed of:

(1) One or more persons at least one
of whom is an adult (18 years or older)
who has a disability;

(2) Two or more persons with disabil-
ities living together, or one or more
such persons living with another per-
son who is determined by HUD, based
upon a certification from an appro-
priate professional (e.g., a rehabilita-
tion counselor, social worker, or li-
censed physician) to be important to
their care or well being; or

(3) The surviving member or mem-
bers of any household described in
paragraph (1) of this definition who
were living in a unit assisted under
this part, with the deceased member of
the household at the time of his or her
death.

Owner means a single-asset private
nonprofit organization established by
the Sponsor that will receive a capital
advance and project rental assistance
payments to develop and operate, as its
legal owner, supportive housing for
persons with disabilities under this
part. The purposes of the Owner must
include the promotion of the welfare of
persons with disabilities. The Owner
may not be controlled by or under the
direction of persons or firms seeking to
derive profit or gain therefrom.

Person with disabilities shall have the
meaning provided in Section 811 (42
U.S.C. 8013(k)(2)). The term ‘‘person
with disabilities’ shall also include the
following:

(1) A person who has a developmental
disability, as defined in section 102(7)
of the Developmental Disabilities As-
sistance and Bill of Rights Act (42
U.S.C. 6001(5)), i.e., if he or she has a se-
vere chronic disability which:

(i) Is attributable to a mental or
physical impairment or combination of
mental and physical impairments;

(ii) Is manifested before the person
attains age twenty-two;

(iii) Is likely to continue
nitely;

(iv) Results in substantial functional
limitation in three or more of the fol-
lowing areas of major life activity:

(A) Self-care;

(B) Receptive and expressive lan-
guage;

(C) Learning;

indefi-

§891.305

(D) Mobility;

(E) Self-direction;

(F) Capacity for independent living;

(G) Economic self-sufficiency; and

(v) Reflects the person’s need for a
combination and sequence of special,
interdisciplinary, or generic care,
treatment, or other services which are
of lifelong or extended duration and are
individually planned and coordinated.

(2) A person with a chronic mental
illness, i.e., a severe and persistent
mental or emotional impairment that
seriously limits his or her ability to
live independently, and which impair-
ment could be improved by more suit-
able housing conditions.

(3) A person infected with the human
acquired immunodeficiency virus (HIV)
and a person who suffers from alco-
holism or drug addiction, provided they
meet the definition of ‘‘person with dis-
abilities” in Section 811 (42 TU.S.C.
8013(k)(2)). A person whose sole impair-
ment is a diagnosis of HIV positive or
alcoholism or drug addiction (i.e., does
not meet the qualifying criteria in sec-
tion 811 (42 U.S.C. 8013(k)(2)) will not be
eligible for occupancy in a section 811
project.

Private monprofit organization means
any institution or foundation:

(1) That has tax-exempt status under
section 501(c)(3) of the Internal Rev-
enue Code of 1986 (26 U.S.C. 1 et seq.);

(2) No part of the net earnings of
which inures to the benefit of any
Board member, founder, contributor, or
individual;

(3) That has a governing board;

(i) The membership of which is se-
lected in a manner to assure that there
is significant representation of the
views of the community in which such
housing is located (including persons
with disabilities); and

(ii) That is responsible for the oper-
ation of the housing assisted under this
part; and

(4) That is approved by HUD as to fi-
nancial responsibility.

Sponsor means any nonprofit entity:

(1) That has tax-exempt status under
section 501(c)(3) of the Internal Rev-
enue Code of 1986 (26 U.S.C. 1 et seq.);

(2) No part of the net earnings of
which inures to the benefit of any pri-
vate shareholder, member, founder,
contributor or individual;
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(3) That is not controlled by or under
the direction of persons or firms seek-
ing to derive profit or gain therefrom;

(4) That has a governing board the
membership of which is selected in a
manner to assure that there is signifi-
cant representation of the views of per-
sons with disabilities; and

(5) That is approved by HUD as to ad-
ministrative and financial capacity
and responsibility.

[61 FR 11956, Mar. 22, 1996, as amended at 68
FR 67321, Dec. 1, 2003; 70 FR 54210, Sept. 13,
2005; 78 FR 37113, June 20, 2013]

§891.310 Special project standards.

In addition to the applicable project
standards in §891.120, the following spe-
cial standards apply to the Section 811
Program and to projects funded under
§§891.655 through 891.790:

(a) Minimum group home standards.
Each group home must provide a min-
imum of 290 square feet of prorated
space for each resident, including a
minimum area of 80 square feet for
each resident in a shared bedroom
(with no more than two residents occu-
pying a shared bedroom) and a min-
imum area of 100 square feet for a sin-
gle occupant bedroom; at least one full
bathroom for every four residents;
space for recreation at indoor and out-
door locations on the project site; and
sufficient storage for each resident in
the bedroom and other storage space
necessary for the operation of the
home. If the project involves acquisi-
tion (with or without rehabilitation),
the structure must at least be in com-
pliance with applicable State require-
ments. In the absence of such require-
ments, the above standards shall apply.

(b) Additional accessibility require-
ments. In addition to the accessibility
requirements in §891.120(b), the fol-
lowing requirements apply to the Sec-
tion 811 Program and to projects fund-
ed under §§891.655 through 891.790:

(1) All entrances, common areas,
units to be occupied by resident staff,
and amenities must be readily acces-
sible to and usable by persons with dis-
abilities.

(2) In projects for chronically men-
tally ill individuals, a minimum of 10
percent of all dwelling units in an inde-
pendent living facility (or 10 percent of
all bedrooms and bathrooms in a group
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home, but at least one of each such
space), must be designed to be acces-
sible or adaptable for persons with dis-
abilities.

(3) In projects for developmentally
disabled or physically disabled persons,
all dwelling units in an independent
living facility (or all bedrooms and
bathrooms in a group home) must be
designed to be accessible or adaptable
for persons with physical disabilities. A
project involving acquisition and/or re-
habilitation may provide a lesser num-
ber if:

(i) The cost of providing full accessi-
bility makes the project financially in-
feasible;

(ii) Fewer than one-half of the in-
tended occupants have mobility im-
pairments; and

(iii) The project complies with the re-
quirements of 24 CFR 8.23.

(4) For the purposes of paragraph (b)
of this section, the following defini-
tions apply:

(1) Accessible describes a site, build-
ing, facility, or portion thereof that
complies with the Uniform Federal Ac-
cessibility Standards and that can be
approached, entered, and used by phys-
ically disabled people;

(ii) Adaptability means the ability of
certain building spaces and elements,
such as kitchen counters, sinks, and
grab bars, to be added or altered so as
to accommodate the needs of either
disabled or nondisabled persons, or to
accommodate the needs of either dis-
abled or nondisabled persons, or to ac-
commodate the needs of persons with
different types or degrees of disability.

§891.315 Prohibited facilities.

This section shall apply to capital
advances under the Section 811 Pro-
gram, as well as loans financed under
subpart E of this part. Project facili-
ties may not include infirmaries, nurs-
ing stations, spaces dedicated to the
delivery of medical treatment or phys-
ical therapy, padded rooms, or space
for respite care or sheltered workshops,
even if paid for from sources other than
the HUD capital advance or loan. Ex-
cept for office space used by the Owner
(or Borrower, if applicable) exclusively
for the administration of the project,
project facilities may not include office
space.
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§891.320 Site and neighborhood stand-
ards.

In addition to the requirements in
§891.125 and §891.680, if applicable, the
following site and neighborhood re-
quirements apply to the Section 811
Program:

(a) Travel time and cost via public
transportation or private automobile,
from the neighborhood to places of em-
ployment providing a range of jobs for
very low-income workers (or low-in-
come workers, as applicable), must not
be excessive.

(b) Projects should be located in
neighborhoods where other family
housing is located. Projects should not
be located adjacent to the following fa-
cilities, or in areas where such facili-
ties are concentrated: schools or day-
care centers for persons with disabil-
ities, workshops, medical facilities, or
other housing primarily serving per-
sons with disabilities. Not more than
one group home may be located on any
one site and no such home may be lo-
cated on a site contiguous to another
site containing such a home.

§891.325 Lead-based paint
ments.

require-

The requirements of the Lead-Based
Paint Poisoning Prevention Act (42
U.S.C. 4821-4846), the Residential Lead-
Based Paint Hazard Reduction Act of
1992 (42 U.S.C. 4851-4856), and imple-
menting regulations at part 35, sub-
parts A, B, H, J, and R of this title
apply to the section 811 program and to
projects funded under §§891.655 through
891.790.

[69 FR 34276, June 21, 2004]

Subpart D—Project Management

§891.400 Responsibilities of owner.

(a) Marketing. (1) The Owner must
commence and continue diligent mar-
keting activities not later than 90 days
before the anticipated date of avail-
ability of the first unit or occupancy of
the group home. Market activities
shall include the provision of notices of
the availability of housing under the
program to operators of temporary
housing for the homeless in the same
housing market.

§891.400

(2) Marketing must be done in ac-
cordance with a HUD-approved affirma-
tive fair housing marketing plan and
all Federal, State or local fair housing
and equal opportunity requirements.
The purpose of the plan and require-
ments is to achieve a condition in
which eligible households of similar in-
come levels in the same housing mar-
ket area have a like range of housing
choices available to them regardless of
discriminatory considerations such as
their race, color, creed, religion, famil-
ial status, disability, sex or national
origin.

(3) At the time of PRAC execution,
the Owner must submit to HUD a list
of leased and unleased assisted units
(or in the case of a group home, leased
and unleased residential spaces) with a
justification for the unleased units or
residential spaces, in order to qualify
for vacancy payments for the unleased
units or residential spaces.

(b) Management and maintenance. The
Owner is responsible for all manage-
ment functions. These functions in-
clude selection and admission of ten-
ants, required reexaminations of in-
comes for households occupying as-
sisted units or residential spaces, col-
lection of tenant payments, termi-
nation of tenancy and eviction, and all
repair and maintenance functions (in-
cluding ordinary and extraordinary
maintenance and replacement of cap-
ital items). All functions must be per-
formed in compliance with equal op-
portunity requirements.

(c) Contracting for services. (1) With
HUD approval, the Owner may contract
with a private or public entity for per-
formance of the services or duties re-
quired in paragraphs (a) and (b) of this
section. However, such an arrangement
does not relieve the Owner of responsi-
bility for these services and duties. All
such contracts are subject to the re-
strictions governing prohibited con-
tractual relationships described in
§891.130. (These prohibitions do not ex-
tend to management contracts entered
into by the Owner with the Sponsor or
its nonprofit affiliate.)

(2) Consistent with the objectives of
Executive Order No. 11625 (36 FR 19967,
3 CFR, 1971-1975 Comp., p. 616; as
amended by Executive Order No. 12007
(42 FR 42839, 3 CFR, 1977 Comp., p. 139));
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Executive Order No. 12432 (48 FR 32551,
3 CFR, 1983 Comp., p. 198); and Execu-
tive Order No. 12138 (44 FR 29637, 3 CFR,
1979 Comp., p. 393; as amended by Exec-
utive Order No. 12608 (562 FR 34617, 3
CFR, 1987 Comp., p. 245)), the Owner
will promote awareness and participa-
tion of minority and women’s business
enterprises in contracting and procure-
ment activities.

(d) Submission of financial and oper-
ating statements. The Owner must sub-
mit to HUD:

(1) Within 60 days after the end of
each fiscal year of project operations,
financial statements for the project au-
dited by an independent public ac-
countant and in the form required by
HUD; and

(2) Other statements regarding
project operation, financial conditions
and occupancy as HUD may require to
administer the PRAC and to monitor
project operations.

(e) Use of project funds. The Owner
shall maintain a separate interest
bearing project fund account in a de-
pository or depositories which are
members of the Federal Deposit Insur-
ance Corporation or National Credit
Union Share Insurance Fund and shall
deposit all tenant payments, charges,
income and revenues arising from
project operation or ownership to this
account. All project funds are to be de-
posited in Federally insured accounts.
All balances shall be fully insured at
all times, to the maximum extent pos-
sible. Project funds must be used for
the operation of the project (including
required insurance coverage), and to
make required deposits to the replace-
ment reserve under §891.405, in accord-
ance with HUD-approved budget. Any
remaining project funds in the project
funds account (including earned inter-
est) following the expiration of the fis-
cal year shall be deposited in a Feder-
ally-insured residual receipts account
within 60 days following the end of the
fiscal year. Withdrawals from this ac-
count may be made only for project
purposes and with the approval of HUD.
If there are funds remaining in the re-
sidual receipts account when the mort-
gage is satisfied, such funds shall be re-
turned to HUD.

(f) Reports. The Owner shall submit
such reports as HUD may prescribe to
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demonstrate compliance with applica-
ble civil rights and equal opportunity
requirements. See §891.410(a).

(Approved by the Office of Management and
Budget under control number 2502-0470)

§891.405 Replacement reserve.

(a) Establishment of reserve. The
Owner shall establish and maintain a
replacement reserve to aid in funding
extraordinary maintenance and repair
and replacement of capital items.

(b) Deposits to reserve. The Owner
shall make monthly deposits to the re-
placement reserve in an amount deter-
mined by HUD.

(c) Level of reserve. The reserve must
be built up to and maintained at a level
determined by HUD to be sufficient to
meet projected requirements. Should
the reserve reach that level, the
amount of the deposit to the reserve
may be reduced with the approval of
HUD.

(d) Administration of reserve. Replace-
ment reserve funds must be deposited
with HUD or in a Federally-insured de-
pository in an interest-bearing ac-
count(s) whose balances(s) are fully in-
sured at all times. All earnings includ-
ing interest on the reserve must be
added to the reserve. Funds may be
drawn from the reserve and used only
in accordance with HUD guidelines and
with the approval of, or as directed by,
HUD. With HUD approval, reserves
may be used to reduce the number of
dwelling units, provided that the pur-
pose for the reduction is the retro-
fitting of obsolete or unmarketable
units.

[61 FR 11956, Mar. 22, 1996, as amended at 68
FR 67321, Dec. 1, 2003]

§891.410 Selection and admission of
tenants.

(a) Written procedures. The Owner
shall adopt written tenant selection
procedures that ensure nondiscrimina-
tion in the selection of tenants and
that are consistent with the purpose of
improving housing opportunities for
very low-income elderly persons and
persons with disabilities (as applica-
ble); and reasonably related to program
eligibility and an applicant’s ability to
perform the obligations of the lease.
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Owners shall promptly inform in writ-
ing any rejected applicant of the
grounds for any rejection. Addition-
ally, Owners shall maintain a written,
chronological waiting list showing the
name, race, gender, ethnicity, and date
of each person applying for the pro-
gram.

(b) Application for admission. The
Owner must accept applications for ad-
mission to the project in the form pre-
scribed by HUD, and (under the Section
202 Program only) is obligated to con-
firm all information provided by appli-
cant families on the application. Appli-
cant households applying for assisted
units (or residential spaces in a group
home) must complete a certification of
eligibility as part of the application for
admission. Applicant households must
meet the disclosure and verification re-
quirements for Social Security Num-
bers, as provided by 24 CFR part 5, sub-
part B. Applicant families must sign
and submit consent forms for the ob-
taining of wage and claim information
from State Wage Information Collec-
tion Agencies, as provided by 24 CFR
part 5, subpart B. Both the Owner and
the applicant household must complete
and sign the application for admission.
On request, the Owner must furnish
copies of all applications for admission
to HUD.

(c) Determination of eligibility and se-
lection of tenants. (1) The Owner is re-
sponsible for determining whether ap-
plicants are eligible for admission and
for the selection of households. To be
eligible for admission, an applicant
must be an elderly person or a person
with disabilities, as applicable (as de-
fined in §§891.205 and 891.305, respec-
tively); must meet the disclosure and
verification requirements for Social
Security Numbers, as provided by 24
CFR part 5, subpart B; must sign and
submit consent forms for the obtaining
of wage and claim information from
State Wage Information Collection
Agencies, as provided by 24 CFR part 5,
subpart B; and must be a very low-in-
come family, as defined in §891.105.

(2) Under the Section 811 Program:

(i) In order to be eligible for admis-
sion, the applicant must also meet any
project occupancy requirements ap-
proved by HUD.

§891.410

(ii) Owners shall make selections in a
nondiscriminatory manner without re-
gard to considerations such as race, re-
ligion, color, sex, national origin, fa-
milial status, or disability. An Owner
may, with the approval of the Sec-
retary, limit occupancy within housing
developed under this part 891 to per-
sons with disabilities who have similar
disabilities and require a similar set of
supportive services in a supportive
housing environment. However, the
Owner must permit occupancy by any
qualified person with a disability who
could benefit from the housing and/or
services provided regardless of the per-
son’s disability.

(d) Unit assignment. If the Owner de-
termines that the household is eligible
and is otherwise acceptable and units
(or residential spaces in a group home)
are available, the Owner will assign the
household a unit or residential space in
a group home. If the household will oc-
cupy an assisted unit, the Owner will
assign the household a unit of the ap-
propriate size in accordance with
HUD’s general occupancy guidelines. If
no suitable unit (or residential space in
a group home) is available, the Owner
will place the household on a waiting
list for the project and notify the
household when a suitable unit or resi-
dential space may become available. If
the waiting list is so long that the ap-
plicant would not be likely to be ad-
mitted for the next 12 months, the
Owner may advise the applicant that
no additional applications for admis-
sion are being considered for that rea-
son.

(e) Ineligibility determination. If the
Owner determines that an applicant is
ineligible for admission or the Owner is
not selecting the applicant for other
reasons, the Owner will promptly no-
tify the applicant in writing of the de-
termination, the reasons for the deter-
mination, and the applicant’s right to
request a meeting to review the rejec-
tion, in accordance with HUD require-
ments. The review, if requested, may
not be conducted by a member of the
Owner’s staff who made the initial de-
cision to reject the applicant. The ap-
plicant may also exercise other rights
(e.g., rights granted under Federal,
State or local civil rights laws) if the
applicant believes he or she is being
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discriminated against on a prohibited
basis.

(f) Records. Records on applicants and
approved eligible households, which
provide racial, ethnic, gender and place
of previous residency data required by
HUD, must be retained for three years.
See §891.410(a).

(g8) Reexamination of household family
income and composition—(1) Regular re-
examinations. The Owner must reexam-
ine the income and composition of the
household at least every 12 months.
Upon verification of the information,
the Owner must make appropriate ad-
justments in the total tenant payment
in accordance with part 813 of this
chapter, as modified by §891.105, and
must determine whether the house-
hold’s unit size is still appropriate. The
Owner must adjust tenant payment and
the project rental assistance payment,
and must carry out any unit transfer in
accordance with HUD standards. At the
time of reexamination under paragraph
(2)(1) of this section, the Owner must
require the household to meet the dis-
closure and verification requirements
for Social Security Numbers, as pro-
vided by 24 CFR part 5, subpart B. For
requirements regarding the signing and
submitting of consent forms by fami-
lies for obtaining of wage and claim in-
formation from State Wage Informa-
tion Collection Agencies, see 24 CFR
part 5, subpart B.

(2) Interim reexaminations. The house-
hold must comply with the provisions
in its lease regarding interim reporting
of changes in income. If the Owner re-
ceives information concerning a
change in the household’s income or
other circumstances between regularly
scheduled reexaminations, the Owner
must consult with the household and
make any adjustments determined to
be appropriate. See 24 CFR part 5, sub-
part B for the requirements for the dis-
closure and verification of Social Secu-
rity Number at interim reexaminations
involving new household members. For
requirements regarding the signing and
submitting of consent forms by fami-
lies for the obtaining of wage and claim
information from State Wage Informa-
tion Collection Agencies, see 24 CFR
part 5, subpart B. Any change in the
household’s income or other cir-
cumstances that result in an adjust-
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ment in the total tenant payment, ten-
ant payment, and project rental assist-
ance payment must be verified.

(3) Continuation of project rental assist-
ance payment. (i) A household shall re-
main eligible for project rental assist-
ance payment until the total tenant
payment equals or exceeds the gross
rent (or a pro rata share of the gross
rent in a group home). The termination
of subsidy eligibility will not affect the
household’s other rights under its
lease. Project rental assistance pay-
ment may be resumed if, as a result of
changes in income, rent or other rel-
evant circumstances during the term of
the PRAC, the household meets the in-
come eligibility requirements of 24
CFR part 813 (as modified in §891.105)
and project rental assistance is avail-
able for the unit or residential space
under the terms of the PRAC. The
household will not be required to estab-
lish its eligibility for admission to the
project under the remaining require-
ments of paragraph (c) of this section.

(ii) A household’s eligibility for
project rental assistance payment may
be terminated in accordance with HUD
requirements for such reasons as fail-
ure to submit requested verification in-
formation, including information re-
lated to disclosure and verification of
Social Security Numbers, as provided
by 24 CFR part 5, subpart B or failure
to sign and submit consent forms for
the obtaining of wage and claim infor-
mation from State Wage Information
Collection Agencies (as provided by 24
CFR part 5, subpart B).

(4) Streamlined income determination.
An owner may elect to follow the pro-
visions of 24 CFR 5.657(d).

[61 FR 11956, Mar. 22, 1996, as amended at 65
FR 16724, Mar. 29, 2000; 81 FR 12371, Mar. 8,
2016]

EFFECTIVE DATE NOTE: At 88 FR 9668, Feb.
14, 2023, §891.410 was amended by revising
paragraphs (g)(1), (2), and (3)(i), effective
Jan. 1, 2024. For the convenience of the user,
the revised text is set forth as follows:

§891.410 Selection and admission of ten-
ants.

* * * * *

(g) *** (1) Regular reerxaminations. The
Owner must reexamine the income and com-
position of the household at least every 12
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months. Upon verification of the informa-
tion, the Owner must make appropriate ad-
justments in the total tenant payment in ac-
cordance with §5.657 of this title and must
adjust the tenant rent. The Owner must also
request an appropriate adjustment to the
project rental assistance payment. Further,
the Owner must determine whether the
household’s unit size is still appropriate and
must carry out any unit transfer in accord-
ance with HUD standards. At the time of re-
examination, the Owner must require the
household to meet the disclosure and
verification requirements for Social Security
Numbers, as provided by 24 CFR part 5, sub-
part B. For requirements regarding the sign-
ing and submitting of consent forms by fami-
lies for obtaining wage and claim informa-
tion from State Wage Information Collection
Agencies, see 24 CFR part 5, subpart B.

(2) Interim reexaminations. The household
must comply with the provisions in §5.657 of
this title regarding interim reporting of
changes in income. If the Owner receives in-
formation concerning a change in the house-
hold’s income or other circumstances be-
tween regularly scheduled reexaminations,
the Owner must consult with the household
and make any adjustments determined to be
appropriate. See 24 CFR part 5, subpart B, for
the requirements for the disclosure and
verification of Social Security Number at in-
terim reexaminations involving new house-
hold members. For requirements regarding
the signing and submitting of consent forms
by families for obtaining wage and claim in-
formation from State Wage Information Col-
lection Agencies, see 24 CFR part 5, subpart
B. Any change in the household’s income or
other circumstances that result in an adjust-
ment in the total tenant payment, tenant
rent, or project rental assistance payment
must be verified.

(3) * * * (i) A household shall remain eligi-
ble for subsidy until the total tenant pay-
ment equals or exceeds the gross rent (or a
pro rata share of the gross rent in a group
home). The termination of subsidy eligibility
will not affect the household’s other rights
under its lease, nor will the unit or residen-
tial space be removed from the PRAC.
Project rental assistance payments may be
resumed if, as a result of changes in income,
rent, or other relevant circumstances during
the term of the PRAC, the household meets
the income eligibility requirements of §5.657
of this title (as modified in §891.105) and
project rental assistance is available for the
unit or residential space under the terms of
the PRAC. The household will not be re-
quired to establish its eligibility for admis-
sion to the project under the remaining re-
quirements of paragraph (c) of this section.

§891.415

§891.415 Obligations of the household
or family.

This section shall apply to capital
advances under the Section 202 Pro-
gram and the Section 811 Program, as
well as loans financed under subpart E
of this part.

(a) Requirements. The household (or
family, as applicable) shall:

(1) Pay amounts due under the lease
directly to the Owner (or Borrower, as
applicable);

(2) Supply such certification, release
of information, consent, completed
forms or documentation as the Owner
(or Borrower, as applicable) or HUD de-
termines necessary, including informa-
tion and documentation relating to the
disclosure and verification of Social
Security Numbers, as provided by 24
CFR part 5, subpart B; the signing and
submission of consent forms for the ob-
taining of wage and claim information
from State Wage Information Collec-
tion Agencies, as provided by 24 CFR
part 5, subpart B; and any certification
of family net assets, as provided by 24
CFR 5.659(e);

(3) Allow the Owner (or Borrower, as
applicable) to inspect the dwelling unit
or residential space at reasonable
times and after reasonable notice;

(4) Notify the Owner (or Borrower, as
applicable) before vacating the dwell-
ing unit or residential space; and

(5) Use the dwelling unit or residen-
tial space solely for residence by the
household (or family, as applicable)
and as the household’s (or family’s)
principal place of residence.

(b) Prohibitions. The household (or
family, as applicable) shall not:

(1) Assign the lease or transfer the
unit or residential space; or

(2) Occupy, or receive assistance for
the occupancy of, a unit or residential
space governed under this part 891
while occupying, or receiving assist-
ance for the occupancy of, another unit
assisted under any Federal housing as-
sistance program, including any sec-
tion 8 program.

(Approved by the Office of Management and
Budget under control number 2502-0470)

[61 FR 11956, Mar. 22, 1996, as amended at 82
FR 58340, Dec. 12, 2017]
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§891.420 Overcrowded and underoccu-
pied units.

If the Owner determines that because
of change in household size, an assisted
unit is smaller than appropriate for the
eligible household to which it is leased,
or that the assisted unit is larger than
appropriate, project rental assistance
payment with respect to the unit will
not be reduced or terminated until the
eligible household has been relocated
to an appropriate alternate unit. If pos-
sible, the Owner will, as promptly as
possible, offer the household an appro-
priate alternate unit. The Owner may
receive vacancy payments for the va-
cated unit if the Owner complies with
the requirements of §891.445.

§891.425 Lease requirements.

This section shall apply to capital
advances under the Section 202 Pro-
gram and the Section 811 Program, as
well as loans financed under subpart E
of this part.

(a) Term of lease. The term of the
lease may not be less than one year.
Unless the lease has been terminated
by appropriate action, upon expiration
of the lease term, the household and
Owner (or family and Borrower, as ap-
plicable) may execute a new lease for a
term not less than one year, or may
take no action. If no action is taken,
the lease will automatically be re-
newed for successive terms of one
month.

(b) Termination by the household (or
family, as applicable). All leases may
contain a provision that permits the
household (or family) to terminate the
lease upon 30 days advance notice. A
lease for a term that exceeds one year
must contain such provision.

(¢c) Form. The Owner (or Borrower, as
applicable) shall use the lease form
prescribed by HUD. In addition to re-
quired provisions of the lease form, the
Owner (or Borrower) may include a
provision in the lease permitting the
Owner (or Borrower) to enter the
leased premises at any time without
advance notice when there is reason-
able cause to believe that an emer-
gency exists or that health or safety of
a family member is endangered.
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§891.430 Denial of admission, termi-
nation of tenancy, and modification
of lease.

(a) The provisions of part 5, subpart
I, of this title apply to Section 202 and
Section 811 capital advance projects.

(b) The provisions of part 247 of this
title apply to all decisions by an owner
to terminate the tenancy or modify the
lease of a household residing in a unit
(or residential space in a group home).

[66 FR 28798, May 24, 2001]

§891.435

This section shall apply to capital
advances under the Section 202 Pro-
gram and the Section 811 Program, as
well as loans financed under subpart E
of this part. For loans financed under
subpart E of this part, the require-
ments in §891.635 also apply.

(a) Collection of security deposits. At
the time of the initial execution of the
lease, the Owner (or Borrower, as appli-
cable) will require each household (or
family, as applicable) occupying an as-
sisted unit or residential space in a
group home to pay a security deposit
in an amount equal to one month’s ten-
ant payment or $50, whichever is great-
er. The household (or family) is ex-
pected to pay the security deposit from
its own resources and other available
public or private resources. The Owner
(or Borrower) may collect the security
deposit on an installment basis.

(b) Security deposit provisions applica-
ble to units—(1) Administration of secu-
rity deposit. The Owner (or Borrower, as
applicable) must place the security de-
posits in a segregated interest-bearing
account. The amount of the segregated,
interest-bearing account maintained
by the Owner (or Borrower) must at all
times equal the total amount collected
from the households (or families, as ap-
plicable) then in occupancy plus any
accrued interest and less allowable ad-
ministrative cost adjustments. The
Owner (or Borrower) must comply with
any applicable State and local laws
concerning interest payments on secu-
rity deposits.

(2) Household (or family, as applicable)
notification requirement. In order to be
considered for the refund of the secu-
rity deposit, a household (or family)
must provide the Owner (or Borrower,

Security deposits.
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as applicable) with a forwarding ad-
dress or arrange to pick up the refund.

(3) Use of security deposit. The Owner
(or Borrower, as applicable), subject to
State and local law and the require-
ments of paragraphs (b)(1) and (b)(3) of
this section, may use the household’s
(or family’s, as applicable) security de-
posit balance as reimbursement for any
unpaid amounts that the household (or
family) owes under the lease. Within 30
days (or shorter time if required by
State or local law) after receiving noti-
fication under paragraph (b)(2) of this
section, the Owner (or Borrower) must:

(i) Refund to a household (or family)
that does not owe any amount under
the lease the full amount of the house-
hold’s (or family’s) security deposit
balance;

(ii) Provide to a household (or fam-
ily) owing amounts under the lease a
list itemizing each amount, along with
a statement of the household’s (or fam-
ily’s) rights under State and local law.
If the amount that the Owner (or Bor-
rower) claims is owed by the household
(or family) is less than the amount of
the household’s (or family’s) security
deposit balance, the Owner (or Bor-
rower) must refund the excess balance
to the household (or family). If the
Owner (or Borrower) fails to provide
the list, the household (or family) will
be entitled to the refund of the full
amount of the household’s (or family’s)
security deposit balance.

(4) Disagreements. If a disagreement
arises concerning reimbursement of the
security deposit, the household (or
family, if applicable) will have the
right to present objections to the
Owner (or Borrower, if applicable) in an
informal meeting. The Owner (or Bor-
rower) must keep a record of any dis-
agreements and meetings in a tenant
file for inspection by HUD. The proce-
dures of this paragraph do not preclude
the household (or family) from exer-
cising its rights under State or local
law.

(5) Decedent’s interest in security de-
posit. Upon the death of a member of a
household (or family, as applicable),
the decedent’s interest, if any, in the
security deposit will be governed by
State or local law.

(c) Reimbursement by HUD for assisted
units. If the household’s (or family’s, if

§891.435, Nt.

applicable) security deposit balance is
insufficient to reimburse the Owner (or
Borrower, if applicable) for any amount
that the household (or family) owes
under the lease for an assisted unit or
residential space, and the Owner (or
Borrower) has provided the household
(or family) with the list required by
paragraph (b)(3)(ii) of this section, the
Owner (or Borrower) may claim reim-
bursement from HUD for an amount
not to exceed the lesser of:

(1) The amount owed the Owner (or
Borrower); or

(2) One month’s per unit operating
cost (or contract rent, if applicable),
minus the amount of the household’s
(or family’s) security deposit balance.
Any reimbursement under this section
will be applied first toward any unpaid
tenant payment (or rent, if applicable)
due under the lease. No reimbursement
may be claimed for any unpaid tenant
payment (or rent) for the period after
termination of the tenancy. The Owner
(or Borrower) may be eligible for va-
cancy payments following a vacancy in
accordance with the requirements of
§891.445 (or §§891.650 or 891.790, as appli-
cable).

EFFECTIVE DATE NOTE: At 88 FR 9669, Feb.
14, 2023, §891.435 was amended by revising
paragraphs (a) and (c)(2), effective Jan. 1,
2024. For the convenience of the user, the re-
vised text is set forth as follows:

§891.435 Security deposits.

* * * * *

(a) Collection of security deposits. At the
time of the initial execution of the lease, the
Owner (or Borrower, as applicable) will re-
quire each household (or family, as applica-
ble) occupying an assisted unit or residential
space in a group home to pay a security de-
posit in an amount equal to one month’s ten-
ant rent or $50, whichever is greater. The
household (or family) is expected to pay the
security deposit from its own resources or
other available public or private resources.
The Owner (or Borrower) may collect the se-
curity deposit on an installment basis.

* * * * *

(C) * % %

(2) One month’s per unit operating cost (or
contract rent, if applicable), minus the
amount of the household’s (or family’s) secu-
rity deposit balance. Any reimbursement
under this section will be applied first to-
ward any unpaid tenant rent due under the
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lease. No reimbursement may be claimed for
any unpaid tenant rent for the period after
termination of the tenancy. The Owner (or
Borrower) may be eligible for vacancy pay-
ments following a vacancy in accordance
with the requirements of §891.445 (or §§891.650
or 891.790, as applicable).

§891.440 Adjustment of utility allow-
ances.

This section shall apply to projects
funded under the Section 202 Program,
to independent living complexes funded
under Section 811 Program, and to
projects financed with loans under sub-
part E of this part. The Owner (or Bor-
rower, as applicable) must submit an
analysis of any utility allowances ap-
plicable. Such data as changes in util-
ity rates and other facts affecting util-
ity consumption should be provided as
part of this analysis to permit appro-
priate adjustments in the utility allow-
ances for assisted units. In addition,
when utility rate changes would result
in a cumulative increase of 10 percent
or more in the most recently approved
utility allowances, the Owner (or Bor-
rower) must advise HUD and request
approval of new utility allowances.
Whenever a utility allowance for an as-
sisted unit is adjusted, the Owner (or
Borrower) will promptly notify af-
fected households (or families, as appli-
cable) and make a corresponding ad-
justment of the tenant payment (or
rent, as applicable) and the amount of
the project rental assistance payment
(or housing or project assistance pay-
ment, as applicable).

(Approved by the Office of Management and
Budget under control number 2502-0470)

EFFECTIVE DATE NOTE: At 88 FR 9669, Feb.
14, 2023, §891.440 was amended in the third
sentence by removing the word ‘‘should’ and
adding in its place ‘“‘must,” and in the fifth
sentence by removing the phrase ‘‘tenant
payment (or rent, as applicable)” and adding
in its place ‘‘tenant rent”, effective Jan. 1,
2024.

§891.445 Conditions for receipt of va-
cancy payments for assisted units.

(a) General. Vacancy payments under
the PRAC will not be made unless the
conditions for receipt of these project
rental assistance payments set forth in
this section are fulfilled.

(b) Vacancies during rent-up. For each
unit (or residential space in a group
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home) that is not leased as of the effec-
tive date of the PRAC, the Owner is en-
titled to vacancy payments in the
amount of 50 percent of the per unit op-
erating cost (or pro rata share of the
group home operating cost) for the
first 60 days of vacancy, if the Owner:

(1) Conducted marketing in accord-
ance with §891.400(a) and otherwise
complied with §891.400;

(2) Has taken and continues to take
all feasible actions to fill the vacancy;
and

(3) Has not rejected any eligible ap-
plicant except for good cause accept-
able to HUD.

(c) Vacancies after rent-up. If an eligi-
ble household vacates an assisted unit
(or residential space in a group home)
the Owner is entitled to vacancy pay-
ments in the amount of 50 percent of
the approved per unit operating cost
(or pro rata share of the group home
operating cost) for the first 60 days of
vacancy if the Owner:

(1) Certifies that it did not cause the
vacancy by violating the lease, the
PRAC, or any applicable law;

(2) Notified HUD of the vacancy or
prospective vacancy and the reasons
for the vacancy upon learning of the
vacancy or prospective vacancy;

(3) Has fulfilled and continues to ful-
fill the requirements specified in
§891.400(a) (2) and (3) and §891.445(b) (2)
and (3); and

(4) For any vacancy resulting from
the Owner’s eviction of an eligible
household, certifies that it has com-
plied with §891.430.

(d) Prohibition of double compensation
for vacancies. If the Owner collects pay-
ments for vacancies from other sources
(tenant payment, security deposits,
payments under §891.435(c), or govern-
mental payments under other pro-
grams), the Owner shall not be entitled
to collect vacancy payments to the ex-
tent these collections from other
sources plus the vacancy payment ex-
ceed the approved per unit operating
cost.

EFFECTIVE DATE NOTE: At 88 FR 9669, Feb.
14, 2023, §891.445 was amended in paragraph
(d) by removing the phrase ‘‘tenant pay-
ment’”’ and adding in its place ‘‘tenant rent’’,
effective Jan. 1, 2024.

210



Asst. Secy., for Housing—Fed. Housing Commissioner, HUD

§891.450 HUD review.

HUD shall conduct periodic on-site
management reviews of the Owner’s
compliance with the requirements of
this part.

Subpart E—Loans for Housing for
the Elderly and Persons with
Disabilities

§891.500 Purpose and policy.

(a) Purpose. The program under sub-
part E of this part provides direct Fed-
eral loans under section 202 of the
Housing Act of 1959 (42 U.S.C. 1701q) for
housing projects serving elderly or
handicapped families and individuals.
The housing projects shall provide the
necessary services for the occupants
which may include, but are not limited
to: Health, continuing education, wel-
fare, informational, recreational,
homemaking, meal and nutritional
services, counseling, and referral serv-
ices, as well as transportation where
necessary to facilitate access to these
services.

(b) General policy. A loan made under
subpart E of this part shall be used to
finance the construction or the sub-
stantial rehabilitation of projects for
elderly or handicapped families, or for
the acquisition with or without mod-
erate rehabilitation of existing housing
and related facilities for group homes
for nonelderly handicapped individuals.

(c) Applicability. Subpart E of this
part applies to all fund reservations
made before October 1, 1990, except for
loans not initially closed that were
converted to capital advances. Specifi-
cally, §891.5620 through 891.650 of sub-
part E apply to projects for elderly or
handicapped families that received res-
ervations under section 202 of the
Housing Act of 1959 (12 U.S.C. 1701q)
and housing assistance under section 8
of the United States Housing Act of
1937 (42 U.S.C. 1437 et seq). Sections
891.655 through 891.790 of subpart E
apply to projects for nonelderly handi-
capped families receiving reservations
under section 202 and project assist-
ance payments under section 202(h) of
the Housing Act of 1959.

§891.505 Definitions.
For the purposes of this subpart E:

§891.505

Act means section 202 of the Housing
Act of 1959, as amended (12 U.S.C.
1701q).

Borrower means a private nonprofit
corporation or a nonprofit consumer
cooperative that may be established by
the Sponsor, which will obtain a Sec-
tion 202 loan and execute a mortgage in
connection therewith as the legal
owner of the project. ‘“‘Borrower’ does
not mean a public body or the instru-
mentality of any public body. The pur-
poses of the Borrower must include the
promotion of the welfare of elderly
and/or handicapped families. No part of
the net earnings of the Borrower may
inure to the benefit of any private
shareholder, contributor, or individual,
and the Borrower may not be con-
trolled by or under the direction of per-
sons or firms seeking to derive profit
or gain therefrom. Because of the non-
profit nature of the Section 202 pro-
gram, no officer or director, or trustee,
member, stockholder or authorized
representative of the Borrower is per-
mitted to have any financial interest
in any contract in connection with the
rendition of services, the provision of
goods or supplies, project management,
procurement of furnishings and equip-
ment, construction of the project, pro-
curement of the site or other matters
whatsoever.

Elderly family means:

(1) Families of two or more persons
the head of which (or his or her spouse)
is 62 years of age or older;

(2) The surviving member or mem-
bers of any family described in para-
graph (1) of this definition living in a
unit assisted under subpart E of this
part with the deceased member of the
family at the time of his or her death;

(3) A single person who is 62 years of
age or older; or

(4) Two or more elderly persons liv-
ing together, or one or more such per-
sons living with another person who is
determined by HUD, based upon a li-
censed physician’s certificate provided
by the family, to be essential to their
care or well being.

Handicapped family means:

(1) Families of two or more persons
the head of which (or his or her spouse)
is handicapped;
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(2) The surviving member or mem-
bers of any family described in para-
graph (1) of this definition living in a
unit assisted under subpart E of this
part with the deceased member of the
family at the time of his or her death;

(3) A single handicapped person over
the age of 18; or

(4) Two or more handicapped persons
living together, or one or more such
persons living with another person who
is determined by HUD, based upon a li-
censed physician’s certificate provided
by the family, to be essential to their
care or well being.

Handicapped person or
means:

(1) Any adult having a physical, men-
tal, or emotional impairment that is
expected to be of long-continued and
indefinite duration, substantially im-
pedes his or her ability to live inde-
pendently, and is of a nature that such
ability could be improved by more suit-
able housing conditions.

(2) A person with a developmental
disability, as defined in section 102(7)
of the Developmental Disabilities As-
sistance and Bill of Rights Act (42
U.S.C. 6001(5), i.e., a person with a se-
vere chronic disability that:

(i) Is attributable to a mental or
physical impairment or combination of
mental and physical impairments;

(ii) Is manifested before the person
attains age twenty-two;

(iii) Is likely to continue
nitely;

(iv) Results in substantial functional
limitation in three or more of the fol-
lowing areas of major life activity:

(A) Self-care;

(B) Receptive and expressive lan-
guage;

(C) Learning;

(D) Mobility;

(BE) Self-direction;

(F) Capacity for independent living;

(G) Economic self-sufficiency; and

(v) Reflects the person’s need for a
combination and sequence of special,
interdisciplinary, or generic care,
treatment, or other services that are of
lifelong or extended duration and are
individually planned and coordinated.

(3) A person with a chronic mental
illness, i.e., if he or she has a severe
and persistent mental or emotional im-
pairment that seriously limits his or

individual

indefi-
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her ability to live independently, and
whose impairment could be improved
by more suitable housing conditions.
(4) Persons infected with the human
acquired immunodeficiency virus (HIV)
who are disabled as a result of infec-
tion with the HIV are eligible for occu-
pancy in section 202 projects designed
for the physically disabled, develop-
mentally disabled, or chronically men-
tally ill depending upon the nature of
the person’s disability. A person whose
sole impairment is alcoholism or drug
addition (i.e., who does not have a de-
velopmental disability, chronic mental
illness, or physical disability that is
the disabling condition required for eli-
gibility in a particular project) will not
be considered to be disabled for the
purposes of the section 202 program.
Housing and related facilities means
rental or cooperative housing struc-
tures constructed or substantially re-
habilitated as permanent residences for
use by elderly or handicapped families,
or acquired with or without moderate
rehabilitation for use by nonelderly
handicapped families as group homes.
The term includes structures suitable
for use by families residing in the
project or in the area, such as cafe-
terias or dining halls, community
rooms, or buildings, or other essential
service facilities. In the case of acquisi-
tion with or without moderate reha-
bilitation, at least three years must
have elapsed from the later of the date
of completion of the project or the be-
ginning of occupancy to the date of the
application for a Section 202 fund res-
ervation. Except for intermediate care
facilities for the mentally retarded and
individuals with related conditions,
this term does not include nursing
homes, hospitals, intermediate care fa-
cilities, or transitional care facilities.
Nonelderly handicapped family means
a handicapped family in which the head
of the family (and spouse, if any) is less
than 62 years of age at the time of the
family’s initial occupancy of a project.
Section 8 Program means the housing
assistance payments program that im-
plements section 8 of the United States
Housing Act of 1937 (42 U.S.C. 1437f
note).
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§891.510 Displacement, relocation, and
real property acquisition.

(a) Minimizing displacement. Con-
sistent with the other goals and objec-
tives of subpart E of this part, Spon-
sors and Borrowers shall assure that
they have taken all reasonable steps to
minimize the displacement of persons
(families, individuals, businesses, non-
profit organizations, and farms) as a
result of a project assisted under sub-
part E of this part.

(b) Relocation assistance for displaced
persons. A displaced person (defined in
paragraph (f) of this section) must be
provided relocation assistance at the
levels described in, and in accordance
with the requirements of the Uniform
Relocation Assistance and Real Prop-
erty Acquisition Policies Act of 1970, as
amended (URA) (42 U.S.C. 4201-4655), as
implemented by 49 CFR part 24. A dis-
placed person shall be advised of his or
her rights under the Fair Housing Act
(42 U.S.C. 3601-3619). If the comparable
replacement dwellings are located in
areas of minority concentration, mi-
nority persons also must be given, if
possible, referrals to suitable, decent,
safe, and sanitary replacement dwell-
ings not located in such areas.

(c) Real property acquisition require-
ments. The acquisition of real property
for a project is subject to the URA and
the requirements described in 49 CFR
part 24, subpart B.

(d) Appeals. A person who disagrees
with the Sponsor’s/Borrower’s deter-
mination concerning whether the per-
son qualifies as a ‘‘displaced person,’’ or
with the amount of relocation assist-
ance for which the person is eligible,
may file a written appeal of that deter-
mination with the Sponsor/Borrower. A
low-income person who is dissatisfied
with the Sponsor’s/Borrower’s deter-
mination on his or her appeal may sub-
mit a written request for review of that
determination to the HUD field office.

(e) Responsibility of Sponsor/Borrower.
The Sponsor/Borrower shall certify
that it will comply (i.e., provide assur-
ance of compliance, as required by 49
CFR part 24) with the URA, the regula-
tions at 49 CFR part 24, and the re-
quirements of this section, and shall
ensure such compliance notwith-
standing any third party’s contractual
obligation to comply with these provi-
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sions. The Sponsor/Borrower shall
maintain records in sufficient detail to
demonstrate compliance with the pro-
visions of this section. The Sponsor/
Borrower shall maintain data on the
race, ethnic, gender, and handicap sta-
tus of displaced persons.

(f) Definition of a displaced person. (1)
For purposes of this section, the term
displaced person means a person (fam-
ily, individual, business, nonprofit or-
ganization, or farm) that moves from
real property, or moves personal prop-
erty from real property, permanently,
as a direct result of acquisition, reha-
bilitation, or demolition for a project
assisted under this part. This includes
any permanent, involuntary move for
an assisted project including any per-
manent move from the real property
that is made:

(i) After notice by the Sponsor/Bor-
rower to move permanently from the
property if the move occurs on or after:

(A) The date of the submission of an
application to HUD that is later ap-
proved, if the Sponsor has control of an
appropriate site; or

(B) The date that the Sponsor ob-
tains control of an approvable site, if
such control is obtained after the sub-
mission of an application to HUD:

(ii) Before the date described in para-
graph (f)(1)(i) of this section, if the
Sponsor, Borrower or HUD determines
that the displacement resulted directly
from acquisition, rehabilitation, or
demolition for the project;

(iii) By a tenant-occupant of a dwell-
ing unit, if any one of the following
three situations occurs;

(A) The tenant moves after execution
of the Agreement between the Sponsor/
Borrower and HUD, and the move oc-
curs before the tenant is provided writ-
ten notice offering him or her the op-
portunity to lease and occupy a suit-
able, decent, safe, and sanitary dwell-
ing in the same building/complex upon
completion of the project under reason-
able terms and conditions. Such rea-
sonable terms and conditions include a
monthly rent and estimated average
monthly utility costs that do not ex-
ceed the greater of:

(I) The tenant’s monthly rent and es-
timated average monthly utility costs
before the Agreement; or
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(2) The total tenant payment, as de-
termined under 24 CFR 813.107, if the
tenant is low-income, or 30 percent of
gross household income, if the tenant
is not low-income; or

(B) The tenant is required to relocate
temporarily, does not return to the
building/complex, and either:

(I) The tenant is not offered payment
for all reasonable out-of-pocket ex-
penses incurred in connection with the
temporary relocation; or

(2) Other conditions of the temporary
relocation are not reasonable; or

(C) The tenant is required to move to
another dwelling in the same building/
complex but is not offered reimburse-
ment for all reasonable out-of-pocket
expenses incurred in connection with
the move, or other conditions of the
move are not reasonable.

(2) Notwithstanding the provisions of
paragraph (f)(1) of this section, how-
ever, a person does not qualify as a
‘“‘displaced person’ (and is not eligible
for relocation assistance at URA lev-
els), if:

(i) The person has been evicted for
cause based upon a serious or repeated
violation of the terms and conditions
of the lease or occupancy agreement,
violation of applicable Federal, State,
or local law, or other good cause, and
HUD determines that the eviction was
not undertaken for the purpose of evad-
ing the obligation to provide relocation
assistance.

(ii) The person moved into the prop-
erty after the submission of the appli-
cation and, before signing a lease and
commencing occupancy, was provided
written notice of the project, its pos-
sible impact on the person (e.g., dis-
placement, temporary relocation or a
rent increase) and the fact that he or
she will not qualify as a displaced per-
son as a result of the project;

(iii) The person is ineligible under 49
CFR 24.2(g)(2); or

(iv) HUD determines that the person
was not displaced as a direct result of
acquisition, rehabilitation, or demoli-
tion for the project;

(3) The Sponsor/Borrower may re-
quest, at any time, a HUD determina-
tion of whether a displacement is or
would be covered by this section.
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§891.515 Audit requirements.

Nonprofits receiving assistance under
this part are subject to the audit re-
quirements in 2 CFR part 200, subpart
F.

[61 FR 11956, Mar. 22, 1996, as amended at 80
FR 75941, Dec. 7, 2015]

SECTION 202 PROJECTS FOR THE ELDERLY
OR HANDICAPPED—SECTION 8 ASSIST-
ANCE

§891.520 Definitions applicable to 202/
8 projects.

The following definitions apply to
projects for eligible families receiving
assistance under section 8 of the
United States Housing Act of 1937 in
addition to reservations under section
202 of the Housing Act of 1959 (202/8
projects):

Adjusted income as defined in part 5,
subpart F of subtitle A of this title.

Assisted unit means a dwelling unit
eligible for assistance under a HAP
contract.

Contract rent means the total amount
of rent specified in the HAP contract
as payable by HUD and the tenant to
the Borrower for an assisted unit.

Family (eligible family) means an el-
derly or handicapped family that meets
the project occupancy requirements
approved by HUD and, if the family oc-
cupies an assisted unit, meets the re-
quirements described in part 813 of this
chapter.

Gross rent is defined in part 5, subpart
F of subtitle A of this title.

HAP contract (housing assistance pay-
ments contract) means the contract en-
tered into by the Borrower and HUD
setting forth the rights and duties of
the parties with respect to the project
and the payments under the HAP con-
tract.

Housing assistance payment means the
payment made by HUD to the Borrower
for assisted units as provided in the
HAP contract. The payment is the dif-
ference between the contract rent and
the tenant rent. An additional pay-
ment is made to a family occupying an
assisted unit when the utility allow-
ance is greater than the total tenant
payment. A housing assistance pay-
ment, known as a ‘‘vacancy payment,”’
may be made to the Borrower when an
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assisted unit is vacant, in accordance
with the terms of the HAP contract.

Project account means a specifically
identified and segregated account for
each project that is established in ac-
cordance with §891.570(b) out of the
amounts by which the maximum an-
nual commitment exceeds the amount
actually paid out under the HAP con-
tract each year.

Project occupancy requirements means
that eligible populations to be served
under the Section 202 program are
qualified individuals or families whose
head of household or spouse is elderly,
physically handicapped, develop-
mentally disabled, or chronically men-
tally ill. Projects are designed to meet
the special needs of the particular ten-
ant population that the Borrower was
selected to serve. Individuals from one
eligible group may not be accepted for
occupancy in a project designed for a
different tenant group. However, a
Sponsor can propose to house eligible
tenant groups other than the one it
was selected to serve, but must apply
to the HUD field office for permission
to do so, based on a plan that dem-
onstrates that it can adequately serve
the proposed tenant group. Upon re-
view and recommendation by the field
office, HUD Headquarters will approve
or disapprove the request.

Rent, in the case of a unit in a coop-
erative project, means the carrying
charges payable to the cooperative
with respect to occupancy of the unit.

Tenant rent means the monthly
amount defined in, and determined in
accordance with part 5, subpart F of
subtitle A of this title.

Total tenant payment means the
monthly amount defined in, and deter-
mined in accordance with part 5, sub-
part F of subtitle A of this title.

Utility allowance is defined in part 5,
subpart F of subtitle A of this title and
is determined or approved by HUD.

Utility reimbursement is defined in
part 5, subpart F of subtitle A of this
title.

Vacancy payment means the housing
assistance payment made to the Bor-
rower by HUD for a vacant assisted
unit if certain conditions are fulfilled,
as provided in the HAP contract. The
amount of the vacancy payment varies
with the length of the vacancy period

§891.525

and is less after the first 60 days of any
vacancy.

[61 FR 11956, Mar. 22, 1996, as amended at 66
FR 6225, Jan. 19, 2001; 66 FR 8174, Jan. 30,
2001]

EFFECTIVE DATE NOTE: At 88 FR 9669, Feb.
14, 2023, §891.520 was amended by removing
the definition of ‘‘Gross rent’’, effective Jan.
1, 2024.

§891..525 Amount and terms of financ-
ing.

(a) The amount of financing approved
shall be the amount stated in the No-
tice of Section 202 Fund Reservation,
including any increase approved by the
field office prior to the final closing of
a loan; provided, however, that the
amount of financing provided shall not
exceed the lesser of:

(1) The dollar amounts stated in
paragraphs (b) through (f) of this sec-
tion; or

(2) The total development cost of the
project as determined by the field of-
fice.

(b) For such part of the property or
project attributable to dwelling use
(excluding exterior land improvements,
as defined by the Assistant Secretary)
the maximum loan amount, depending
on the number of bedrooms, may not
exceed:

(1) $28,032 per family unit without a
bedroom.

(2) $32,321 per family unit with one
bedroom.

(3) $38,979 per family unit with two
bedrooms.

(¢) In order to compensate for the
higher costs incident to construction of
elevator type structures of sound
standards of construction and design,
the field office may increase the dollar
limitations per family unit, as pro-
vided in paragraph (b) of this section,
to not to exceed:

(1) $29,5600 per family unit without a
bedroom.

(2) $33,816 per family unit with one
bedroom.

(3) $41,120 per family unit with two
bedrooms.

(d) Reduced loan amount—Ileaseholds.
In the event the loan is secured by a
leasehold estate rather than a fee sim-
ple estate, the allowable cost of the
property upon which the loan amount
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is based shall be reduced by the value
of the leased fee.

(e) Adjusted loan amount—rehabilita-
tion projects. A loan amount that in-
volves a project to be rehabilitated
shall be subject to the following addi-
tional limitations:

(1) Property held in fee. If the Bor-
rower is the fee simple owner of the
project not encumbered by a mortgage,
the maximum loan amount shall not
exceed 100 percent of the cost of the
proposed rehabilitation.

(2) Property subject to existing mort-
gage. If the Borrower owns the project
subject to an outstanding indebtedness,
which is to be refinanced with part of
the Section 202 loan, the maximum
loan amount shall not exceed the cost
of rehabilitation plus such portion of
the outstanding indebtedness as does
not exceed the fair market value of
such land and improvements prior to
the rehabilitation, as determined by
the field office.

(38) Property to be acquired. If the
project is to be acquired by the Bor-
rower and the purchase price is to be fi-
nanced with a part of the Section 202
loan, the maximum loan amount shall
not exceed the cost of the rehabilita-
tion plus such portion of the purchase
price as does not exceed the fair mar-
ket value of such land and improve-
ments prior to the rehabilitation, as
determined by the field office.

(f) Increased Mortgage Limits—High
Cost Areas. (1)(i) The Assistant Sec-
retary may increase the dollar amount
limitations in paragraphs (b) and (c) of
this section:

(A) By not to exceed 110 percent in
any geographical area in which the As-
sistant Secretary finds that cost levels
S0 require; and

(B) By not to exceed 140 percent
where the Assistant Secretary deter-
mines it necessary on a project-by-
project basis.

(ii) In no case, however, may any
such increase exceed 90 percent, where
the Assistant Secretary determines
that there is involved a mortgage pur-
chased or to be purchased by the Gov-
ernment National Mortgage Associa-
tion (GNMA) in implementing its Spe-
cial Assistance Functions under sec-
tion 305 of the National Housing Act
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(as section 305 existed immediately be-
fore its repeal on November 30, 1983).

(2) If the Assistant Secretary finds
that because of high costs in Alaska,
Guam, or Hawaii it is not feasible to
construct dwellings without the sac-
rifice of sound standards of construc-
tion, design, and livability within the
limitations of maximum loan amounts
provided in this section, the principal
amount of mortgages may be increased
by such amounts as may be necessary
to compensate for such costs, but not
to exceed in any event the maximum,
including high cost area increases, if
any, otherwise applicable by more than
one-half thereof.

(g) Loan interest rate. Loans shall bear
interest at a rate determined by HUD
in accordance with this section.

(1) Annual interest rate. Except as pro-
vided under paragraph (g)(2), loans
shall bear interest at the rate in effect
at the time the loan is made. The loan
interest rate shall not exceed:

(i) The average yield on the most re-
cently issued 30-year marketable obli-
gations of the United States during the
3-month period immediately preceding
the fiscal year in which the loan is
made (adjusted to the nearest one-
eighth of one percent), plus an allow-
ance to cover administrative costs and
probable losses under the program; and

(ii) Any applicable statutory ceiling
on the loan interest rate including the
allowance to cover administrative
costs and probable losses.

(2) Optional interest rate. The Bor-
rower may elect an optional loan inter-
est rate. To elect the optional rate, the
Borrower must request that HUD de-
termine the loan interest rate at the
time of the Borrower’s request for con-
ditional or firm commitment for direct
loan financing.

(i) If the Borrower elects the optional
loan interest rate, the loan interest
rate shall not exceed:

(A) The average yield on the most re-
cently issued 30-year marketable obli-
gations of the United States during the
3-month period immediately preceding
the fiscal year in which the request for
commitment is submitted (adjusted to
the nearest one-eighth of one percent),
plus an allowance to cover administra-
tive costs and probable losses under the
program;
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(B) The average yield on the most re-
cently issued 30-year marketable obli-
gations of the United States during the
1-month period immediately preceding
the month in which the request for
commitment is submitted (adjusted to
the nearest one-eighth of one percent),
plus an allowance to cover the adminis-
trative costs and probable losses under
the program; and (C) Any applicable
statutory ceiling on the loan interest
rate including an allowance to cover
administrative costs and probable
losses under the program.

(ii) The date of submission of a re-
quest for conditional or firm commit-
ment is the date that the Borrower
submits the complete and acceptable
request to HUD. The date of the sub-
mission of a request for commitment
will not be affected by any subsequent
resubmission of the request by the Bor-
rower or by any reprocessing of the re-
quest by HUD.

(iii) The Borrower may withdraw its
election of the optional interest rate at
any time before initial loan closing. If
the Borrower elected the optional in-
terest rate with its request for condi-
tional commitment and withdraws its
election, the loan will bear interest at
the rate determined under paragraph
(2)(1) of this section, unless the Bor-
rower elects an optional interest rate
with its request for firm commitment.
If the Borrower withdraws its election
after the date of submission of its re-
quest for firm commitment, the loan
will bear interest at the rate deter-
mined under paragraph (g)(1) of this
section.

(iv) If initial loan closing has not oc-
curred within 18 months after the No-
tice of Section 202 Fund Reservation is
issued, the Borrower’s election of the
optional rate will be cancelled and the
loan will bear interest at the rate de-
termined under paragraph (g)(1) of this
section.

(3) Allowance for administrative costs
and probable losses. For the purpose of
computing the loan interest rate under
paragraphs (g) (1) and (2) of this sec-
tion, the allowance to cover adminis-
trative costs and probable losses under
the program is one-fourth of one per-
cent (.256%) per annum for both the con-
struction and permanent loan periods.
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(h) Announcement of interest rates. (1)
HUD will annually announce the loan
interest rate determination under
paragraph (g)(1) of this section by pub-
lishing notice of the rate in the FED-
ERAL REGISTER. The FEDERAL REGISTER
notice will include a statement ex-
plaining the basis for the interest rate
determination.

(2) Upon the Borrower’s request, HUD
will provide available current informa-
tion concerning the determination of
the interest rate under paragraph (g)(2)
of this section.

(i) The loan shall be secured by a
first mortgage on real estate in fee
simple or long term leasehold. The
mortgage shall be repayable during a
term not to exceed 40 years and shall
be subject to such terms and conditions
as shall be determined by the Assistant
Secretary.

(j) In order to assure HUD of the Bor-
rower’s continued commitment to the
development, management, and oper-
ation of the project, a minimum cap-
ital investment is required of Section
202 Borrowers of one-half of one per-
cent (0.5%) of the mortgage amount
committed to be disbursed, not to ex-
ceed the amount of $10,000. Section
106(b) loans made pursuant to section
106 of the Housing Act of 1968 may not
be utilized to meet the minimum cap-
ital investment requirement. Such
minimum capital investment shall be
placed in escrow at the initial closing
of the Section 202 loan and shall be
held by HUD or other escrow agent ac-
ceptable to the field office for not less
than a 3-year period from the date of
initial occupancy and may be used for
operating expenses or deficits as may
be directed by the field office. Any un-
expended balance remaining in the
minimum capital investment account
at the end of the escrow period shall be
returned to the Borrower.

§891.530 Prepayment privileges.

(a) The prepayment (whether in
whole or in part) or the assignment or
transfer of physical and financial as-
sets of any Section 202 project is pro-
hibited, unless the Secretary gives
prior written approval.

(b) The Secretary may not grant ap-
proval unless he or she has determined
that the prepayment or transfer of the
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loan is part of a transaction that will
ensure the continued operation of the
project, until the original maturity
date of the loan, in a manner that will
provide rental housing for the elderly
and handicapped on terms at least as
advantageous to existing and future
tenants as the terms required by the
original Section 202 loan agreement
and any other loan agreements entered
into under other provisions of law.

§891.535 Requirements for awarding
construction contracts.

(a) Awards shall be made only to re-
sponsible contractors that possess the
potential ability to perform success-
fully under the terms and conditions of
a proposed construction contract. Con-
sideration shall be given to such mat-
ters as contractor integrity, compli-
ance with public policy, record of past
performance, and financial and tech-
nical resources.

(b) Each Borrower is permitted to use
either competitive bidding (formal ad-
vertising) in selecting a construction
contractor or the negotiated non-
competitive method of contract award
under paragraph (c¢) of this section. In
competitive bidding, sealed bids are
publicly solicited and a firm, fixed-
price contract is awarded (in accord-
ance with the requirements of this
paragraph (b)) to the responsible bidder
whose bid, conforming with all the ma-
terial terms and conditions of the invi-
tation for bids, is lowest in price. Re-
gardless of which method a Borrower
uses, there should be an opportunity
for minority owned and women owned
businesses to be awarded a contract.

(1) Bids shall be solicited from an
adequate number of known contractors
a reasonable time prior to the date set
forth for opening of bids. In addition,
the invitation shall be publicly adver-
tised.

(2) The invitation for bids shall speci-
fy:
(i) The name of the Borrower;

(ii) A brief description of the pro-
posed project and the proposed con-
struction contract;

(iii) A preliminary estimate of cost;

(iv) That bids will be received at a
specified place until a specified time at
which time and place all bids will be
publicly opened;
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(v) The location where the proposed
forms of contract and bid documents,
including plans and specifications, are
on file and may be obtained on pay-
ment of a specified returnable deposit;

(vi) That a certified check or bank
draft or satisfactory bid bond in the
amount of 5 percent of the bid shall be
submitted with the bid;

(vii) That the successful bidder will
be required to provide assurance of
completion in the form of a perform-
ance and payment bond or cash escrow;
and

(viii) That the Borrower reserves the
right to reject any or all bids and to
waive any informality.

(3) The bid form, which must be sub-
mitted by all bidders, must specify:

(i) The name of the project;

(ii) The name and address of the bid-
der;

(iii) That the bidder proposes to fur-
nish all labor, materials, equipment
and services required to construct and
complete the project, as described in
the invitation for bids (including the
contents of all documents on file), for a
specified lump-sum price;

(iv) That the security specified in
paragraph (b)(2)(vi) of this section ac-
companies the bid;

(v) The period after the bid opening
during which the bid shall not be with-
drawn without the consent of the Bor-
rower;

(vi) That the bidder will, if notified
of acceptance of such bid within a spec-
ified period after the opening, execute
and deliver a contract in the prescribed
form and furnish the required bond
within ten days thereafter;

(vii) That the bidder acknowledges
any amendments to the invitation for
bids; and

(viii) That the bidder certifies that
the bid is in strict accordance with all
terms of the invitation for bids (includ-
ing the contents of all documents on
file) and that the bid is signed by a per-
son authorized to bind the bidder.

(4) Bidding shall be open to all gen-
eral contractors who furnish the secu-
rity guaranteeing their bid, as de-
scribed in paragraph (b)(2)(vi) of this
section.

(5) All bids shall be opened publicly
at the time and place stated in the in-
vitation for bids, in the presence of the
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HUD Regional Administrator or his
designee.

(6) A firm, fixed-price contract award
shall be made by written notice to the
responsible bidder whose bid, con-
forming to the invitation for bids, is
lowest. The contract may provide for
an incentive payment to the contractor
for an early completion.

(c) A Sponsor or Borrower may award
a negotiated, noncompetitive construc-
tion contract.

§891.540 Loan disbursement
dures.

proce-

(a) Disbursements of loan proceeds
shall be made directly by HUD to or for
the account of the Borrower and may
be made through an approved lender,
mortgage servicer, title insurance com-
pany, or other agent satisfactory to
the Borrower and HUD.

(b) All disbursements to the Bor-
rower shall be made on a periodic basis
in an amount not to exceed the HUD-
approved cost of portions of construc-
tion or rehabilitation work completed
and in place (except as modified in
paragraph (d) of this section), minus
the appropriate holdback, as deter-
mined by the field office.

(c) Requisitions for loan disburse-
ments shall be submitted by the Bor-
rower on forms to be prescribed by the
Assistant Secretary and shall be ac-
companied by such additional informa-
tion as the field office may require in
order to approve loan disbursements
under subpart E of this part, including
but not limited to evidence of compli-
ance with the Davis-Bacon Act, De-
partment of Labor regulations, all ap-
plicable zoning, building, and other
governmental requirements, and such
evidence of continued priority of the
mortgage of the Borrower as the As-
sistant Secretary may prescribe.

(d) In loan disbursements for building
components stored off-site, the term
building component shall mean any
manufactured or preassembled part of
a structure as defined by HUD and that
the Assistant Secretary has designated
for off-site storage because it is of such
size or weight that storage of the com-
ponents required for timely construc-
tion progress at the construction site
is impractical, or weather damage or
other adverse conditions prevailing at
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the construction site would make stor-
age at the site impractical or unduly
costly. Each building component must
be specifically identified for incorpora-
tion into the property as provided
under paragraph (d)(1)(ii) of this sec-
tion.

(1) Storage. (i) A loan disbursement
may be made for up to 90 percent of the
invoice value (to exclude costs of
transportation and storage) of the
building components stored off-site if
the components are stored at a loca-
tion approved by HUD.

(ii) Bach building component shall be
adequately marked so as to be readily
identifiable in the inventory of the off-
site location. It shall be kept together
with all other building components of
the same manufacturer intended for
use in the same project for which loan
disbursements have been made and sep-
arate and apart from similar units not
for use in the project.

(iii) Storage costs, if any, shall be
borne the general contractor.

(2) Responsibility for transportation,
storage and insurance of off-site building
components. The general contractor of
the project shall have the responsi-
bility for:

(i) Insuring the components in the
name of the Borrower while in transit
and storage; and

(ii) Delivering or contracting for the
delivery of the components to the stor-
age area and to the construction site,
including payment of freight.

(3) Loan disbursements. (i) Before a
loan disbursement for a building com-
ponent stored off-site is made, the Bor-
rower shall:

(A) Obtain a bill of sale for the com-
ponent;

(B) Provide HUD with a security
agreement pledged by a first lien on
the building components with the ex-
ception of such other liens or encum-
brances as may be approved by HUD;
and

(C) File a financing statement in ac-
cordance with the Uniform Commercial
Code.

(ii) Before each loan disbursement for
building components stored off-site is
made the manufacturer and the general
contractor shall certify to HUD that
the components, in their intended use,
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comply with HUD-approved contract
plan and specifications.

(iii) Loan disbursements may be
made only for components stored off-
site in a quantity required to permit
uninterrupted installation at the site.

(iv) At no time shall the invoice
value of building components being
stored off-site, for which advances have
been insured, represent more than 25
percent of the total estimated con-
struction costs for the insured mort-
gaged project as specified in the con-
struction contract. Notwithstanding
the preceding sentence and other regu-
latory requirements that set bonding
requirements, the percentage of total
estimated construction costs insured
by advances under this section may ex-
ceed 25 percent but not 50 percent if the
mortgagor furnishes assurance of com-
pletion in the form of a corporate sur-
ety bond for the payment and perform-
ance each in the amount of 100 percent
of the amount of the construction con-
tract. In no event will insurance of
components stored off-site be made in
the absence of a payment and perform-
ance bond.

(v) No single loan disbursement
which is to be made shall be in an
amount less than ten thousand ($10,000)
dollars.

§891.545 Completion of project, cost
certification, and HUD approvals.

(a) The Borrower must satisfy the re-
quirements for completion of construc-
tion and substantial rehabilitation and
approvals by HUD before submission of
a final requisition for disbursement of
loan proceeds.

(b) The Borrower shall submit to the
field office all documentation required
for final disbursement of the loan, in-
cluding:

(1) A Borrower’s/Mortgagor’s Certifi-
cate of Actual Cost, showing the actual
cost to the mortgagor of the construc-
tion contract, architectural, legal, or-
ganizational, offsite costs, and all
other items of eligible expense. The
certificate shall not include as actual
cost any kickbacks, rebates, trade dis-
counts, or other similar payments to
the mortgagor or to any of its officers,
directors, or members.

(2) A verification of the Certificate of
Actual Cost by an independent Cer-
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tified Public Accountant or inde-
pendent public accountant acceptable
to the field office.

(3) In the case of projects not subject
to competitive bidding, a certification
of the general contractor (and of such
subcontractors, material suppliers, and
equipment lessors as the Assistant Sec-
retary or field office may require), on a
form prescribed by the Assistant Sec-
retary, as to all actual costs paid for
labor, materials, and subcontract work
under the general contract exclusive of
the builder’s fee and Kkickbacks, re-
bates, trade discounts, or other similar
payments to the general contractor,
the mortgagor, or any of its officers,
directors, stockholders, partners, or
members.

(¢c) In lieu of the requirements set
forth in paragraphs (c)(1) and (3) of this
section, a simplified form of cost cer-
tification prescribed by the Secretary
may be completed and submitted by
the Borrower for projects with mort-
gages of $500,000 or less. The simplified
cost certification shall be verified by
an independent Certified Public Ac-
countant or an independent public ac-
countant in a manner acceptable to the
Secretary.

(d) If the Borrower’s certified costs
provided in accordance with paragraph
(¢c) or (d) of this section and as ap-
proved by HUD are less than the loan
amount, the contract rents will be re-
duced accordingly.

(e) If the contract rents are reduced
pursuant to paragraph (e) of this sec-
tion, the maximum annual HAP Con-
tract commitment will be reduced. If
contract rents are reduced based on
cost certification after HAP Contract
execution, any overpayment after the
effective date of the Contract will be
recovered from the Borrower by HUD.

(Approved by the Office of Management and
Budget under control number 2502-0044)

§891.550 Broadband infrastructure.

Any new construction or substantial
rehabilitation, as substantial rehabili-
tation is defined by 24 CFR 5.100, of a
building with more than 4 rental units
and funded by a grant awarded after
January 19, 2017 must include installa-
tion of broadband infrastructure, as
this term is also defined in 24 CFR
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5.100, except where the owner deter-
mines and documents the determina-
tion that:

(a) The location of the new construc-
tion or substantial rehabilitation
makes installation of broadband infra-
structure infeasible;

(b) The cost of installing broadband
infrastructure would result in a funda-
mental alteration in the nature of its
program or activity or in an undue fi-
nancial burden; or

(c) The structure of the housing to be
substantially rehabilitated makes in-
stallation of broadband infrastructure
infeasible.

[81 FR 92638, Dec. 20, 2016]

§891.560 HAP contract.

(a) HAP contract. The housing assist-
ance payments contract sets forth
rights and duties of the Borrower and
HUD with respect to the project and
the housing assistance payments.

(b) HAP contract execution. (1) Upon
satisfactory completion of the project,
the Borrower and HUD shall execute
the HAP contract on the form pre-
scribed by HUD.

(2) The effective date of the HAP con-
tract may be earlier than the date of
execution, but no earlier than the date
of HUD’s issuance of the permission to
occupy.

(3) If the project is completed in
stages, the procedures of paragraph (b)
of this section shall apply to each
stage.

(c) Housing assistance payments to
owners under the HAP contract. The
housing assistance payments made
under the HAP contract are:

(1) Payments to the Borrower to assist
eligible families leasing assisted units.
The amount of the housing assistance
payment made to the Borrower for an
assisted unit leased to an eligible fam-
ily is equal to the difference between
the contract rent for the unit and the
tenant rent payable by the family.

(2) Payments to the Borrower for vacant
assisted units (vacancy payments). The
amount of and conditions for vacancy
payments are described in §891.650. The
housing assistance payments are made
monthly by HUD upon proper requisi-
tion by the Borrower, except payments
for vacancies of more than 60 days,
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which are made semiannually by HUD
upon requisition by the Borrower.

(d) Payment of utility reimbursement.
As applicable, a utility reimbursement
will be paid to a family occupying an
assisted unit as an additional housing
assistance payment. The HAP contract
will provide that the Borrower will
make this payment on behalf of HUD.
Funds will be paid to the Borrower in
trust solely for the purpose of making
the additional payment. The Borrower
may pay the utility reimbursement
jointly to the family and the utility
company, or, if the family and utility
company consent, directly to the util-
ity company.

§891.565 Term of HAP contract.

The term of the HAP contract for as-
sisted units shall be 20 years. If the
project is completed in stages, the
term of the HAP contract for assisted
units in each stage shall be 20 years.
The term of the HAP contract for all
assisted units in all stages of a project
shall not exceed 22 years.

§891.570 Maximum annual commit-

ment and project account.

(a) Maximum annual commitment. The
maximum annual amount that may be
committed under the HAP contract is
the total of the contract rents and util-
ity allowances for all assisted units in
the project.

(b) Project account. (1) HUD will es-
tablish and maintain a specifically
identified and segregated project ac-
count for each project. The project ac-
count will be established out of the
amounts by which the maximum an-
nual commitment exceeds the amount
actually paid out under the HAP con-
tract each year. HUD will make pay-
ments from this account for housing
assistance payments as needed to cover
increases in contract rents or decreases
in tenant income and other payments
for costs specifically approved by the
Secretary.

(2) If the HUD-approved estimate of
required annual payments under the
HAP contract for a fiscal year exceeds
the maximum annual commitment for
that fiscal year plus the current bal-
ance in the project account, HUD will,
within a reasonable time, take such
steps authorized by section 8(c)(6) of
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the United States Housing Act of 1937
(42 U.S.C. 1437f note), as may be nec-
essary, to assure that payments under
the HAP contract will be adequate to
cover increases in contract rents and
decreases in tenant income.

§891.575 Leasing to eligible families.

(a) Availability of assisted units for oc-
cupancy by eligible families. (1) During
the term of the HAP contract, a Bor-
rower shall make available for occu-
pancy by eligible families the total
number of units for which assistance is
committed under the HAP contract.
For purposes of this section, making
units available for occupancy by eligi-
ble families means that the Borrower:

(i) Is conducting marketing in ac-
cordance with §891.600(a);

(ii) Has leased or is making good
faith efforts to lease the units to eligi-
ble and otherwise acceptable families,
including taking all feasible actions to
fill vacancies by renting to such fami-
lies;

(iii) Has not rejected any such appli-
cant family except for reasons accept-
able to HUD.

(2) If the Borrower is temporarily un-
able to lease all units for which assist-
ance is committed under the HAP con-
tract to eligible families, one or more
units may, with the prior approval of
HUD, be leased to otherwise eligible
families that do not meet the income
eligibility requirements of part 813 of
this chapter. Failure on the part of the
Borrower to comply with these require-
ments is a violation of the HAP con-
tract and grounds for all available
legal remedies, including an action for
specific performance of the HAP con-
tract, suspension or debarment from
HUD programs, and reduction of the
number of units under the HAP con-
tract as set forth in paragraph (b) of
this section.

(b) Reduction of number of units cov-
ered by the HAP contract. HUD may re-
duce the number of units covered by
the HAP contract to the number of
units available for occupancy by eligi-
ble families if:

(1) The Borrower fails to comply with
the requirements of paragraph (a) of
this section; or

(2) Notwithstanding any prior ap-
proval by HUD, HUD determines that
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the inability to lease units to eligible
families is not a temporary problem.

(c) Restoration. HUD will agree to an
amendment of the HAP contract to
provide for subsequent restoration of
any reduction made under paragraph
(b) of this section if:

(1) HUD determines that the restora-
tion is justified by demand;

(2) The Borrower otherwise has a
record of compliance with the Bor-
rower’s obligations under the HAP con-
tract; and

(3) Contract and budget authority is
available.

(d) Applicability. In accordance with
section 555 of the Cranston-Gonzalez
National Affordable Housing Act of
1990, paragraphs (a) and (b) of this sec-
tion apply to all contracts. An owner
who had leased an assisted unit to an
ineligible family consistent with the
regulations in effect at the time will
continue to lease the unit to that fam-
ily. However, the owner must make the
unit available for occupancy by an eli-
gible family when the ineligible family
vacates the unit.

(e) Occupancy by families that are not
elderly or handicapped. HUD may per-
mit units in the project to be leased to
other than elderly or handicapped fam-
ilies if:

(1) The Borrower has made reason-
able efforts to lease assisted and unas-
sisted units to eligible families;

(2) The Borrower has been granted
HUD approval under paragraph (a) of
this section; and

(3) The Borrower is temporarily un-
able to achieve or maintain a level of
occupancy sufficient to prevent finan-
cial default and foreclosure under the
Section 202 loan documents. HUD ap-
proval under paragraph (e)(3) of this
section will be of limited duration.
HUD may impose terms and conditions
to this approval that are consistent
with program objectives and necessary
to protect its interest in the Section
202 loan.

(f) The regulations of 24 CFR part 5,
subpart L (Protection for Victims of
Domestic Violence, Dating Violence,
Sexual Assault, or Stalking) apply to
this section.

[61 FR 11956, Mar. 22, 1996, as amended at 73
FR 72343, Nov. 28, 2008; 75 FR 66262, Oct. 27,
2010; 81 FR 80815, Nov. 16, 2016]

222



Asst. Secy., for Housing—Fed. Housing Commissioner, HUD

§891.580 HAP contract administration.

HUD is responsible for the adminis-
tration of the HAP contract.

§891.582 Management and occupancy
reviews.

(a) The contract administrator will
conduct management and occupancy
reviews to determine whether the
owner is in compliance with the HAP
Contract. Such reviews will be con-
ducted in accordance with a schedule
set out by the Secretary and published
in the FEDERAL REGISTER, following
notice and the opportunity to com-
ment. Where a change in ownership or
management occurs, a management
and occupancy review must be con-
ducted within six months.

(b) HUD or the Contract Adminis-
trator may inspect project operations
and units at any time.

(c) Equal Opportunity reviews may
be conducted by HUD at any time.

[87 FR 37997, June 27, 2022]

§891.585 Default by Borrower.

(a) HAP contract provisions. The HAP
contract will provide:

(1) That if HUD determines that the
Borrower is in default under the HAP
contract, HUD will notify the Borrower
of the actions required to be taken to
cure the default and of the remedies to
be applied by HUD including an action
for specific performance under the HAP
contract, reduction or suspension of
housing assistance payments and re-
covery of overpayments, where appro-
priate; and

(2) That if the Borrower fails to cure
the default, HUD has the right to ter-
minate the HAP contract or to take
other corrective action.

(b) Loan provisions. Additional provi-
sions governing default under the sec-
tion 202 loan are included in the regu-
latory agreement and other loan docu-
ments.

§891.590 Notice upon HAP contract
expiration.

(a) Notice required. The HAP contract
will provide that the Borrower will, at
least one year before the end of the
HAP contract term, notify each family
leasing an assisted unit of any increase
in the amount the family will be re-
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quired to pay as rent as a result of the
expiration.

(b) Service requirements. The notice
under paragraph (a) of this section
shall be accomplished by sending a let-
ter by first class mail, properly
stamped and addressed, to the family
at its address at the project, with a
proper return address; and serving a
copy of the notice on any adult person
answering the door at the leased dwell-
ing unit, or if no adult responds, by
placing the notice under or through the
door, if possible, or else by affixing the
notice to the door. Service shall not be
considered to be effective until both re-
quired notices have been accomplished.
The date on which the notice shall be
considered to be received by the family
shall be the date on which the Bor-
rower mails the first class letter pro-
vided for in paragraph (b) of this sec-
tion, or the date on which the notice
provided for in paragraph (b) of this
section is properly given, whichever is
later.

(c) Contents of notice. The notice shall
advise each affected family that, after
the expiration date of the HAP con-
tract, the family will be required to
bear the entire cost of the rent and
that the Borrower may, subject to re-
quirements and restrictions contained
in the regulatory agreement, the lease,
and State or local law, change the rent.
The notice also shall state:

(1) The actual (if known) or the esti-
mated rent that will be charged fol-
lowing the expiration of the HAP con-
tract;

(2) The difference between the new
rent and the total tenant payment to-
ward rent under the HAP contract; and

(3) The date the HAP contract will
expire.

(d) Certification to HUD. The Borrower
shall give HUD a certification that
families have been notified in accord-
ance with this section and shall attach
to the certification an example of the
text of the notice.

(e) Applicability. This section applies
to all HAP contracts entered into
under an agreement to enter into a
housing assistance payments contract
executed on or after October 1, 1981, or
entered into under such an agreement
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executed before October 1, 1981 but re-
newed or amended after February 9,
1995.

(Approved by the Office of Management and
Budget under control number 2502-0371)

§891.595 HAP contract extension or
renewal.

Upon expiration of the term of the
HAP contract, HUD and the Borrower
may agree (subject to available funds)
to extend the term of the HAP contract
or to renew the HAP contract. The
number of assisted units under the ex-
tended or renewed HAP contract shall
equal the number of assisted units
under the original HAP contract, ex-
cept that:

(a) HUD and the Borrower may agree
to reduce the number of assisted units
by the number of assisted units that
are not occupied by eligible families at
the time of the extension or renewal;
and

(b) HUD and the Borrower may agree
to permit reductions in the number of
assisted units during the term of the
extended or renewed HAP contract as
assisted units are vacated by eligible
families. Nothing in this section shall
prohibit HUD from reducing the num-
ber of units covered under the extended
or renewed HAP contract in accordance
with §891.575(b).

§891.600 Responsibilities of Borrower.

(a) Marketing. (1) The Borrower must
commence and continue diligent mar-
keting activities not later than 90 days
before the anticipated date of avail-
ability for occupancy of the first unit
of the project. Market activities shall
include the provision of notices of
availability of housing under the pro-
gram to operators of temporary hous-
ing for the homeless in the same hous-
ing market.

(2) Marketing must be done in ac-
cordance with the HUD-approved af-
firmative fair housing marketing plan
and all Federal, State, or local fair
housing and equal opportunity require-
ments. The purpose of the plan and re-
quirements is to achieve a condition in
which eligible families of similar in-
come levels in the same housing mar-
ket have a like range of housing
choices available to them regardless of
discriminatory considerations, such as
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their race, color, creed, religion, famil-
ial status, disability, sex or national
origin. Marketing must also be done in
accordance with the communication
and notice requirements of Section 504
at 24 CFR 8.6 and 24 CFR 8.54.

(3) At the time of HAP contract exe-
cution, the Borrower must submit to
HUD a list of leased and unleased as-
sisted units, with a justification for the
unleased units, in order to qualify for
vacancy payments for the unleased
units.

(b) Management and maintenance. The
Borrower is responsible for all manage-
ment functions. These functions in-
clude selection and admission of ten-
ants, required reexaminations of in-
comes for families occupying assisted
units (or residential spaces, as applica-
ble), collection of rents, termination of
tenancy and eviction, and all repair
and maintenance functions (including
ordinary and extraordinary mainte-
nance and replacement of capital
items). All functions must be per-
formed in compliance with equal op-
portunity requirements.

(c) Contracting for services. (1) With
HUD approval, the Borrower may con-
tract with a private or public entity for
performance of the services or duties
required in paragraphs (a) and (b) of
this section. However, such an arrange-
ment does not relieve the Borrower of
responsibility for these services and
duties. All such contracts are subject
to the restrictions governing prohib-
ited contractual relationships de-
scribed in §§891.130 and 891.505, if appli-
cable. (These prohibitions do not ex-
tend to management contracts entered
into by the Borrower with the Sponsor
or its nonprofit affiliate).

(2) Consistent with the objectives of
Executive Order No. 11625 (36 FR 19967,
3 CFR, 1971-1975 Comp., p. 616; as
amended by Executive Order No. 12007
(42 FR 42839, 3 CFR, 1977 Comp., p. 139;
unless otherwise noted); Executive
Order No. 12432 (48 FR 32551, 3 CFR, 1983
Comp., p. 198; unless otherwise noted);
and Executive Order No. 12138 (44 FR
29637, 3 CFR, 1979 Comp., p. 393; unless
otherwise noted), the Borrower will
promote awareness and participation of
minority and women’s business enter-
prises in contracting and procurement
activities.
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(d) Submission of financial and oper-
ating statements. The Borrower must
submit to HUD:

(1) Within 60 days after the end of
each fiscal year of project operations,
financial statements for the project au-
dited by an independent public ac-
countant and in the form required by
HUD; and

(2) Other statements regarding
project operation, financial conditions
and occupancy as HUD may require to
administer the housing assistance pay-
ments contract (HAP contract) or the
project assistance contract (PAC), as
applicable, and to monitor project op-
erations.

(e) Use of project funds. The Borrower
shall maintain a separate project fund
account in a depository or depositories
that are members of the Federal De-
posit Insurance Corporation or Na-
tional Credit Union Share Insurance
Fund and shall deposit all rents,
charges, income and revenues arising
from project operation or ownership to
this account. All project funds are to
be deposited in Federally-insured ac-
counts. All balances shall be fully in-
sured at all times, to the maximum ex-
tent possible. Project funds must be
used for the operation of the project
(including required insurance cov-
erage), to make required principal and
interest payments on the Section 202
loan, and to make required deposits to
the replacement reserve under §§891.605
and 891.745 (as applicable), in accord-
ance with a HUD-approved budget. Any
project funds in the project funds ac-
count (including earned interest) fol-
lowing the expiration of the fiscal year
shall be deposited in a Federally-in-
sured residual receipts account within
60 days following the end of the fiscal
year. Withdrawals from this account
may be made only for project purposes
and with the approval of HUD. If there
are funds remaining in the residual re-
ceipts account when the mortgage is
satisfied, such funds shall be returned
to HUD.

(f) Reports. The Borrower shall sub-
mit such reports as HUD may prescribe
to demonstrate compliance with appli-
cable civil rights and equal oppor-
tunity requirements.

(Approved by the Office of Management and
Budget under control number 2502-0371)

§891.610

§891.605 Replacement reserve.

(a) Establishment of reserve. The Bor-
rower shall establish and maintain a
replacement reserve to aid in funding
extraordinary maintenance, and repair
and replacement of capital items.

(b) Deposits to reserve. The Borrower
shall make monthly deposits to the re-
placement reserve in an amount deter-
mined by HUD. Further requirements
regarding the amount of the deposits
for projects funded under §§891.655
through 891.790 are provided in §891.745.

(c) Level of reserve. The reserve must
be built up to and maintained at a level
determined by HUD to be sufficient to
meet projected requirements. Should
the reserve reach that Ilevel, the
amount of the deposit to the reserve
may be reduced with the approval of
HUD.

(d) Administration of reserve. Replace-
ment reserve funds must be deposited
with HUD or in a Federally-insured de-
pository in an interest-bearing ac-
count(s) whose balances are fully in-
sured at all times. All earnings includ-
ing interest on the reserve must be
added to the reserve. Funds may be
drawn from the reserve and used only
in accordance with HUD guidelines and
with the approval of, or as directed by,
HUD.

§891.610 Selection and admission of
tenants.

(a) Written procedures. The Owner
shall adopt written tenant selection
procedures that ensure nondiscrimina-
tion in the selection of tenants and
that are consistent with the purpose of
improving housing opportunities for
very low-income elderly or handi-
capped persons; and reasonably related
to program eligibility and an appli-
cant’s ability to perform the obliga-
tions of the lease. Owners shall
promptly notify in writing any rejected
applicant of the grounds for any rejec-
tion. Additionally, owners shall main-
tain a written, chronological waiting
list showing the name, race, gender,
ethnicity and date of each person ap-
plying for the program.

(b) Application for admission. The Bor-
rower must accept applications for ad-
mission to the project in the form pre-
scribed by HUD and is obligated to con-
firm all information provided by the
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applicant families on the application.
Applicant families must be requested
to complete a release of information
consent for verification of information.
Applicants applying for assisted units
must complete a certification of eligi-
bility as part of the application for ad-
mission. Applicant families must meet
the disclosure and verification require-
ments for Social Security Numbers,
and sign and submit consent forms for
the obtaining of wage and claim infor-
mation from State Wage Information
Collection Agencies, as provided by 24
CFR part 5, subpart B. Both the Bor-
rower and the applicant must complete
and sign the application for admission.
On request, the Borrower must furnish
copies of all applications for admission
to HUD.

(c) Determination of eligibility and se-
lection of tenants. The borrower is re-
sponsible for determining whether ap-
plicants are eligible for admission and
for selection of families. To be eligible
for admission, an applicant must be an
elderly or handicapped family as de-
fined in §891.505; meet any project oc-
cupancy requirements approved by
HUD; meet the disclosure and
verification requirement for Social Se-
curity numbers and sign and submit
consent forms for obtaining wage and
claim information from State Wage In-
formation Collection Agencies, as pro-
vided by 24 CFR part 5, subpart B; and,
if applying for an assisted unit, be eli-
gible for admission under subpart F of
24 CFR part 5, which governs selection
of tenants and occupancy require-
ments. The provisions of 24 CFR part 5,
subpart L (Protection for Victims of
Domestic Violence, Dating Violence,
Sexual Assault, or Stalking) apply to
this section.

(d) Unit assignment. If the Borrower
determines that the family is eligible
and is otherwise acceptable and units
are available, the Borrower will assign
the family a unit. The Borrower will
assign the family a unit of the appro-
priate size in accordance with HUD’s
general occupancy guidelines. If no
suitable unit is available, the Borrower
will place the family on a waiting list
for the project and notify the family of
when a suitable unit may become
available. If the waiting list is so long
that the applicant would not be likely

24 CFR Ch. VIl (4-1-23 Edition)

to be admitted within the next 12
months, the Borrower may advise the
applicant that no additional applica-
tions for admission are being consid-
ered for that reason, except that the
Borrower may not refuse to place an
applicant on the waiting list if the ap-
plicant is otherwise eligible for assist-
ance and claims that he or she qualifies
for a Federal preference as provided in
24 CFR part 5, subpart D.

(e) Ineligibility determination. If the
Borrower determines that an applicant
is ineligible for admission or the Bor-
rower is not selecting the applicant for
other reasons, the Borrower will
promptly notify the applicant in writ-
ing of the determination, the reasons
for the determination, and that the ap-
plicant has a right to request a meet-
ing with the Borrower or managing
agent to review the rejection, in ac-
cordance with HUD requirements. The
review, if requested, may not be con-
ducted by a member of the Borrower’s
staff who made the initial decision to
reject the applicant. The applicant
may also exercise other rights (e.g.,
rights granted under Federal, State, or
local civil rights laws) if the applicant
believes he or she is being discrimi-
nated against on a prohibited basis.
The informal review provisions for the
denial of a Federal preference are pro-
vided in §5.410(g) of this title.

(f) Records. Records on applicants and
approved eligible families, which pro-
vide racial, ethnic, gender, handicap
status, and place of previous residency
data required by HUD, must be re-
tained for three years.

(g) Reexamination of family income and
composition—(1) Regular reexaminations.
The Borrower must reexamine the in-
come and composition of the family at
least every 12 months. Upon
verification of the information, the
Borrower shall make appropriate ad-
justments in the total tenant payment
in accordance with part 813 of this
chapter and determine whether the
family’s unit size is still appropriate.
The Borrower must adjust tenant rent
and the housing assistance payment
and must carry out any unit transfer in
accordance with the administrative in-
structions issued by HUD. At the time
of reexamination under paragraph
(g)(1) of this section, the Borrower
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must require the family to meet the
disclosure and verification require-
ments for Social Security Numbers, as
provided by 24 CFR part 5, subpart B.

(2) Interim reexaminations. The family
must comply with the provisions in its
lease regarding interim reporting of
changes in income. If the Borrower re-
ceives information concerning a
change in the family’s income or other
circumstances between regularly
scheduled reexaminations, the Bor-
rower must consult with the family
and make any adjustments determined
to be appropriate. Any change in the
family’s income or other cir-
cumstances that results in an adjust-
ment in the total tenant payment, ten-
ant rent and housing assistance pay-
ment must be verified.

(38) Continuation of housing assistance
payments. (i) A family shall remain eli-
gible for housing assistance payments
until the total tenant payment equals
or exceeds the gross rent. The termi-
nation of subsidy eligibility will not af-
fect the family’s other rights under its
lease. Housing assistance payments
may be resumed if, as a result of
changes in income, rent or other rel-
evant circumstances during the term of
the HAP contract, the family meets
the income eligibility requirements of
part 813 of this chapter and housing as-
sistance is available for the unit under
the terms of the HAP contract. The
family will not be required to establish
its eligibility for admission to the
project under the remaining require-
ments of paragraph (c) of this section.

(ii) A family’s eligibility for housing
assistance payments may be termi-
nated in accordance with HUD require-
ments for such reasons as failure to
submit requested verification informa-
tion, including information related to
disclosure and verification of Social
Security Numbers, or failure to sign
and submit consent forms for the ob-
taining of wage and claim information
from State wage information collec-
tion agencies, as provided by 24 CFR
part 5, subpart B.

§891.610, Nt.

(4) Streamlined income determination.
An owner may elect to follow the pro-
visions of 24 CFR 5.657(d).

(Approved by the Office of Management and
Budget under control number 2502-0371)

[61 FR 11956, Mar. 22, 1996, as amended at 70
FR 717744, Dec. 30, 2005; 73 FR 72343, Nov. 28,
2008; 75 FR 66262, Oct. 27, 2010; 81 FR 12371,
Mar. 8, 2016; 81 FR 80815, Nov. 16, 2016]

EFFECTIVE DATE NOTE: At 88 FR 9669, Feb.
14, 2023, §891.610 was amended by revising
paragraphs (e), (g)(1), (2), and (3)(i), effective
Jan. 1, 2024. For the convenience of the user,
the revised text is set forth as follows:

§891.610 Selection and admission of ten-
ants.

* * * * *

(e) Imeligibility determination. If the Bor-
rower determines that an applicant is ineli-
gible for admission or the Borrower is not se-
lecting the applicant for other reasons, the
Borrower will promptly notify the applicant
in writing of the determination, the reasons
for the determination, and that the appli-
cant has a right to request a meeting with
the Borrower or managing agent to review
the rejection, in accordance with HUD re-
quirements. The review, if requested, may
not be conducted by a member of the Bor-
rower’s staff who made the initial decision to
reject the applicant. The applicant may also
exercise other rights (e.g., rights granted
under Federal, State, or local civil rights
laws) if the applicant believes he or she is
being discriminated against on a prohibited
basis.

* * * * *

(g) *** (1) Regular reexaminations. The
Borrower must reexamine the income and
composition of the family at least every 12
months. Upon verification of the informa-
tion, the Borrower shall make appropriate
adjustments in the total tenant payment in
accordance with §5.657 of this title and deter-
mine whether the family’s unit size is still
appropriate. The Borrower must adjust ten-
ant rent and the housing assistance payment
and must carry out any unit transfer in ac-
cordance with the administrative instruc-
tions issued by HUD. At the time of reexam-
ination, the Borrower must require the fam-
ily to meet the disclosure and verification
requirements for Social Security Numbers,
as provided by 24 CFR part 5, subpart B.

(2) Interim reexaminations. The family must
comply with the provisions in §5.657 of this
title regarding interim reporting of changes
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in income. If the Borrower receives informa-
tion concerning a change in the family’s in-
come or other circumstances between regu-
larly scheduled reexaminations, the Bor-
rower must consult with the family and
make any adjustments determined to be ap-
propriate. Any change in the family’s income
or other circumstances that results in an ad-
justment in the total tenant payment, ten-
ant rent, or housing assistance payment
must be verified.

(3) * * * (i) A family shall remain eligible
for housing assistance payments until the
total tenant payment equals or exceeds the
gross rent. The termination of subsidy eligi-
bility will not affect the family’s other
rights under its lease. Housing assistance
payments may be resumed if, as a result of
changes in income, rent, or other relevant
circumstances during the term of the HAP
contract, the family meets the income eligi-
bility requirements of §5.657 of this title and
housing assistance is available for the unit
under the terms of the HAP contract. The
family will not be required to establish its
eligibility for admission to the project under
the remaining requirements of paragraph (c)
of this section.

* * * * *

§891.615 Obligations of the family.

The obligations of the family are pro-
vided in §891.415.

§891.620 Overcrowded and underoccu-
pied units.

If the Borrower determines that be-
cause of change in family size, an as-
sisted unit is smaller than appropriate
for the eligible family to which it is
leased, or that the assisted unit is larg-
er than appropriate, housing assistance
payments or project assistance pay-
ments (as applicable) with respect to
the unit will not be reduced or termi-
nated until the eligible family has been
relocated to an appropriate alternate
unit. If possible, the Borrower will, as
promptly as possible, offer the family
an appropriate alternate unit. The Bor-
rower may receive vacancy payments
for the vacated unit if the Borrower
complies with the requirements of
§891.650.

§891.625 Lease requirements.

The lease requirements are provided
in §891.425.

24 CFR Ch. VIl (4-1-23 Edition)

§891.630 Denial of admission, termi-
nation of tenancy, and modification
of lease.

(a) The provisions of part 5, subpart
I, of this title apply to Section 202 di-
rect loan projects.

(b) The provisions of part 247 of this
title apply to all decisions by a Bor-
rower to terminate the tenancy or
modify the lease of a family residing in
a unit.

(c) In actions or potential actions to
terminate tenancy, the owner shall fol-
low 24 CFR part 5, subpart L (Protec-
tion for Victims of Domestic Violence,
Dating Violence, Sexual Assault, or
Stalking).

[66 FR 28798, May 24, 2001, as amended at 73
FR 72343, Nov. 28, 2008; 75 FR 66262, Oct. 27,
2010; 81 FR 80815, Nov. 16, 2016]

§891.635 Security deposits.

The general requirements for secu-
rity deposits on assisted units are pro-
vided in §891.435. For purposes of sub-
part E of this part, the additional re-
quirements apply:

(a) The Borrower may require each
family occupying an unassisted unit
(or residential space in a group home)
to pay a security deposit equal to one
month’s rent payable by the family.

(b) The Borrower shall maintain a
record of the amount in the segregated
interest-bearing account that is attrib-
utable to each family in residence in
the project. Annually for all families,
and when computing the amount avail-
able for disbursement under
§891.435(b)(3), the Borrower shall allo-
cate to the family’s balance the inter-
est accrued on the balance during the
year. Unless prohibited by State or
local law, the Borrower may deduct for
the family, from the accrued interest
for the year, the administrative cost of
computing the allocation to the fam-
ily’s balance. The amount of the ad-
ministrative cost adjustment shall not
exceed the accrued interest allocated
to the family’s balance for the year.

§891.640 Adjustment of rents.

(a) Contract rents—(1) Adjustment
based on approved budget. If the HAP
contract provides, or has been amended
to provide, that contract rents will be
adjusted based upon a HUD-approved
budget, HUD will calculate contract
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rent adjustments based on the sum of
the project’s operating costs and debt
service (as calculated by HUD), with
adjustments for vacancies, the
project’s nonrental income, and other
factors that HUD deems appropriate.
The calculation will be made on the
basis of information provided by the
Borrower on a form acceptable to the
Secretary. The automatic adjustment
factor described in part 888 of this
chapter is not used to adjust contract
rents under paragraph (a)(1) of this sec-
tion, except to the extent that the
amount of the replacement reserve de-
posit is adjusted under §880.602 of this
chapter.

(2) Annual and special adjustments. If
the HAP contract provides that con-
tract rents will be adjusted based on
the application of an automatic adjust-
ment factor and by special additional
adjustments:

(i) Consistent with the HAP contract,
contract rents may be adjusted in ac-
cordance with part 888 of this chapter;

(ii) Special additional adjustments
will be granted, to the extent deter-
mined necessary by HUD, to reflect in-
creases in the actual and necessary ex-
penses of owning and maintaining the
assisted units that have resulted from
substantial general increases in real
property taxes, assessments, utility
rates or similar costs (i.e., assessments
and utilities not covered by regulated
rates), and that are not adequately
compensated for by an annual adjust-
ment. The Borrower must submit to
HUD required supporting data, finan-
cial statements, and certifications for
the special additional adjustment.

(b) Rent for unassisted units. The rent
payable by families occupying units
that are not assisted under the HAP
contract shall be equal to the contract
rent computed under paragraph (a) of
this section.

(Approved by the Office of Management and
Budget under control number 2502-0371)

§891.645 Adjustment of utility allow-
ances.

In connection with adjustments of
contract rents as provided in
§891.640(a), the requirements for the ad-
justment of utility allowances provided
in §891.440 apply.

§891.650

§891.650 Conditions for receipt of va-
cancy payments for assisted units.

(a) General. Vacancy payments under
the HAP contract will not be made un-
less the conditions for receipt of these
housing assistance payments set forth
in this section are fulfilled.

(b) Vacancies during rent-up. For each
unit that is not leased as of the effec-
tive date of the HAP contract, the Bor-
rower is entitled to vacancy payments
in the amount of 80 percent of the con-
tract rent for the first 60 days of va-
cancy, if the Borrower:

(1) Complied with §891.600;

(2) Has taken and continues to take
all feasible actions to fill the vacancy;
and

(3) Has not rejected any eligible ap-
plicant except for good cause accept-
able to HUD.

(c) Vacancies after rent-up. If an eligi-
ble family vacates a unit, the Borrower
is entitled to vacancy payments in the
amount of 80 percent of the contract
rent for the first 60 days of vacancy if
the Borrower:

(1) Certifies that it did not cause the
vacancy by violating the lease, the
HAP contract, or any applicable law;

(2) Notified HUD of the vacancy or
prospective vacancy and the reasons
for the vacancy immediately upon
learning of the vacancy or prospective

vacancy,
(3) Has fulfilled and continues to ful-
fill the requirements specified in

§891.600(a)(2) and (3), and in paragraphs
(b)(2) and (3) of this section; and

(4) For any vacancy resulting from
the Borrower’s eviction of an eligible
family, certifies that it has complied
with §891.630.

(d) Vacancies for longer than 60 days. If
a unit continues to be vacant after the
60-day period specified in paragraph (b)
or (c) of this section, the Borrower may
apply to receive additional vacancy
payments in an amount equal to the
principal and interest payments re-
quired to amortize that portion of the
debt service attributable to the vacant
unit for up to 12 additional months for
the unit if:

(1) The unit was in decent, safe, and
sanitary condition during the vacancy
period for which payment is claimed;

(2) The Borrower has fulfilled and
continues to fulfill the requirements
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specified in paragraph (b) or (¢c) of this
section, as appropriate; and

(3) The Borrower has demonstrated
to the satisfaction of HUD that:

(i) For the period of vacancy, the
project is not providing the Borrower
with revenues at least equal to project
expenses (exclusive of depreciation)
and the amount of payments requested
is not more than the portion of the de-
ficiency attributable to the vacant
unit; and

(ii) The project can achieve financial
soundness within a reasonable time.

(e) Prohibition of double compensation
for vacancies. If the Borrower collects
payments for vacancies from other
sources (tenant rent, security deposits,
payments under §891.435(c), or govern-
mental payments under other pro-
grams), the Borrower shall not be enti-
tled to collect vacancy payments to
the extent these collections from other
sources plus the vacancy payment ex-
ceed contract rent.

(Approved by the Office of Management and
Budget under control number 2502-0371)

SECTION 202 PROJECTS FOR THE NON-
ELDERLY HANDICAPPED FAMILIES AND
INDIVIDUALS—SECTION 162  ASSIST-
ANCE

§891.655 Definitions applicable to 202/
162 projects.

The following definitions apply to
projects for eligible families receiving
project assistance payments under sec-
tion 202(h) of the Housing Act of 1959 in
addition to reservations under section
202 (202/162 projects):

Annual income is defined in part 813 of
this chapter. In the case of an indi-
vidual residing in an intermediate care
facility for the mentally retarded that
is assisted under Title XIX of the So-
cial Security Act and subpart E of this
part, the annual income of the indi-
vidual shall exclude protected personal
income as provided under that Act. For
the purposes of determining the total
tenant payment, the income of such in-
dividuals shall be imputed to be the
amount that the family would receive
if assisted under Title XVI of the So-
cial Security Act.

Assisted unit means a dwelling unit
that is eligible for assistance under a
project assistance contract (PAC).

24 CFR Ch. VIl (4-1-23 Edition)

Contract rent means the total amount
of rent specified in the PAC as payable
by HUD and the family to the Borrower
for an assisted unit or residential
space.

Family (eligible family) means a handi-
capped family (as defined in §891.505)
that meets the project occupancy re-
quirements approved by HUD and, if
the family occupies an assisted unit,
meets the low-income requirements de-
scribed in §813.102 of this chapter, as
modified by the definition of ‘“‘annual
income” in this section.

Gross rent is defined in part 813 of this
chapter.

Group home means a single family
residential structure designed or adapt-
ed for occupancy by nonelderly handi-
capped individuals.

Housing for handicapped families
means housing and related facilities
occupied by handicapped families that
are primarily nonelderly handicapped
families.

Independent living compler means a
project designed for occupancy by non-
elderly handicapped families in sepa-
rate dwelling units where each dwell-
ing unit includes a kitchen and a bath.

Operating costs means expenses re-
lated to the provision of housing and
excludes expenses related to admin-
istering, or managing the provision of,
supportive services. Operating costs in-
clude:

(1) Administrative expenses, includ-
ing salary and management expenses
related to the provision of shelter;

(2) Maintenance expenses, including
routine and minor repairs and
groundskeeping;

(3) Security expenses;

(4) Utilities expenses, including gas,
oil, electricity, water, sewer, trash re-
moval, and extermination services. Op-
erating costs exclude telephone serv-
ices for families;

(5) Taxes and insurance; and

(6) Allowances for reserves.

PAC (project assistance contract)
means the contract entered into by the
Borrower and HUD setting forth the
rights and duties of the parties with re-
spect to the project and the payments
under the PAC.

Project account means a specifically
identified and segregated account for
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each project which is established in ac-
cordance with §891.715(b) out of the
amounts by which the maximum an-
nual commitment exceeds the amount
actually paid out under the PAC each
year.

Project assistance payment means the
payment made by HUD to the Borrower
for assisted units as provided in the
PAC. The payment is the difference be-
tween the contract rent and the tenant
rent. An additional payment is made to
a family occupying an assisted unit in
an independent living complex when
the utility allowance is greater than
the total tenant payment. A project as-
sistance payment, known as a ‘‘va-
cancy payment,”” may be made to the
Borrower when an assisted unit (or res-
idential space in a group home) is va-
cant, in accordance with the terms of
the PAC.

Rent is defined in §891.505.

Tenant rent means the monthly
amount defined in, and determined in
accordance with part 813 of this chap-
ter.

Total tenant payment means the
monthly amount defined in, and deter-
mined in accordance with part 813 of
this chapter.

Utility allowance is defined in part 813
of this chapter and is determined or ap-
proved by HUD.

Utility reimbursement
part 813 of this chapter.

Vacancy payment means the project
assistance payment made to the Bor-
rower by HUD for a vacant assisted
unit (or residential space in a group
home) if certain conditions are ful-
filled, as provided in the PAC. The
amount of the vacancy payment varies
with the length of the vacancy period
and is less after the first 60 days of any
vacancy.

EFFECTIVE DATE NOTE: At 88 FR 9669, Feb.
14, 2023, §891.655 was amended by removing
the definition of ‘“‘Gross rent’’, effective Jan.
1, 2024.

is defined in

§891.660 Project standards.

(a) Property standards. The property
standards for 202/162 projects are pro-
vided in §891.120(a).

(b) Minimum group home standards.
The minimum group home standards
for 202/162 projects are provided in
§891.310(a).

§891.665

(c) Accessibility requirements. The ac-

cessibility requirements for 202/162
projects are provided in §§891.120(b) and
891.310(b).

(d) Smoke detectors. The requirements
for smoke detectors for 202/162 projects
are provided in §891.120(d).

§891.665 Project size limitations.

(a) Maximum project size. Projects
funded under §§891.655 through 891.790
are subject to the following project size
limitations:

(1) Group homes may not be designed
to serve more than 15 persons on one
site;

(2) Independent living complexes for
chronically mentally ill individuals
may not be designed to serve more
than 20 persons on one site; and

(3) Independent living complexes for
handicapped families in the develop-
mental disability or physically handi-
capped occupancy categories may not
have more than 24 units nor more than
24 households on one site. For the pur-
poses of this section, household has the
same meaning as handicapped family,
except that unrelated handicapped in-
dividuals sharing a unit (other than a
handicapped person living with another
person who is essential to the handi-
capped person’s well-being) are counted
as separate households. For inde-
pendent living complexes for handi-
capped families in the developmental
disability or physically handicapped
occupancy categories, units with three
or more bedrooms may only be devel-
oped to serve handicapped families of
one or two parents with children.

(b) Additional limitations. Based on the
amount of loan authority appropriated
for a fiscal year, HUD may have im-
posed additional limitations on the
number of units or residents that may
be proposed under an application for
Section 202 loan fund reservation, as
published in the annual notice of fund-
ing availability or the invitation for
Section 202 fund reservation.

(c) Eremptions. On a case-by-case
basis, HUD may approve independent
living complexes that do not comply
with the project size limitations pre-
scribed in paragraphs (a)(2), (a)(3), or
(b) of this section. HUD may approve
such projects if the Sponsor dem-
onstrates:
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(1) The increased number of units is
necessary for the economic feasibility
of the project;

(2) A project of the size proposed is
compatible with other residential de-
velopment and the population density
of the area in which the project is to be
located;

(3) A project of the size proposed can
be successfully integrated into the
community; and

(4) A project of the size proposed is
marketable in the community.

§891.670 Cost containment and modest
design standards.

(a) Restrictions on amenities. Projects
must be modest in design. Except as
provided in paragraph (d) of this sec-
tion, amenities must be limited to
those amenities, as determined by
HUD, that are generally provided in
unassisted decent, safe, and sanitary
housing for low-income families in the
market area. Amenities not eligible for
HUD funding include balconies,
atriums, decks, bowling alleys, swim-
ming pools, saunas, and jacuzzis. Dish-
washers, trash compactors, and wash-
ers and dryers in individual units will
not be funded in independent living
complexes. The use of durable mate-
rials to control or reduce maintenance,
repair, and replacement costs is not an
excess amenity.

(b) Unit sices. For independent living
complexes, HUD will establish limita-
tions on the size of units and number of
bathrooms, based on the number of
bedrooms that are in the unit.

(c) Special spaces and accommodations.
(1) The costs of construction of special
spaces and accommodations may not
exceed 10 percent of the total cost of
construction, except as provided in
paragraph (d) of this section. Special
spaces and accommodations include
multipurpose rooms, game rooms, li-
braries, lounges, and, in independent
living complexes, central kitchens and
dining rooms.

(2) Special spaces and accommoda-
tions exclude offices, halls, mechanical
rooms, laundry rooms, and parking
areas; dwelling units and lobbies in
independent living complexes; and bed-
rooms, living rooms, dining and kitch-
en areas, shared bathrooms, and resi-
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dent staff dwelling units
homes.

(d) Ezxceptions. HUD may approve a
project that does not comply with the
cost containment and modest design
standards of paragraphs (a) through (c)
of this section if:

(1) The Sponsor demonstrates a will-
ingness and ability to contribute the
incremental development cost and con-
tinuing operating costs associated with
the additional amenities or design fea-
tures; or

(2) The proposed project involves sub-
stantial rehabilitation or acquisition
with or without moderate rehabilita-
tion, the additional amenities or design
features were incorporated into the ex-
isting structure before the submission
of the application, and the total devel-
opment cost of the project with the ad-
ditional amenities or design features
does not exceed the cost limits.

in group

§891.675 Prohibited facilities.

The requirements for prohibited fa-
cilities for 202/162 projects are provided
in §891.315, except that Section 202/162
projects may not include commercial
spaces.

§891.680
ards.

The general requirements for site and
neighborhood standards for 202/162
projects are provided in §§891.125 and
891.320. In addition to the requirements
in §§891.125 and 891.320, the following
requirements apply to 202/162 projects:

(a) The site must promote greater
choice of housing opportunities and
avoid undue concentration of assisted
persons in areas containing a high pro-
portion of low-income persons.

(b) Projects must be located in neigh-
borhoods where other family housing is
located. Except as provided below,
projects may not be located adjacent to
the following facilities, or in areas
where such facilities are concentrated:
schools or day care centers for handi-
capped persons, workshops, medical fa-
cilities, or other housing primarily
serving handicapped persons. Projects
may be located adjacent to other hous-
ing primarily serving handicapped per-
sons if the projects together do not ex-
ceed the project size limitations under
§891.665(a).

Site and neighborhood stand-
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§891.685

The requirements for prohibited rela-
tionships for 202/162 projects are pro-
vided in §891.130.

Prohibited relationships.

§891.690 Other Federal requirements.

In addition to the Federal require-
ments set forth in 24 CFR part 5, other
Federal requirements for the 202/162
projects are provided in §§891.155 and
891.325.

§891.695 Operating cost standards.

The requirements for the operating
cost standards are provided in §891.150.

§891.700 Prepayment of loans.

(a) Prepayment prohibition. The pre-
payment (whether in whole or in part)
or the assignment or transfer of phys-
ical and financial assets of any Section
202 project is prohibited, unless the As-
sistant Secretary gives prior written
approval.

(b) HUD-approved prepayment. Ap-
proval for prepayment or transfer will
not be granted unless HUD determines
that the prepayment or transfer of the
loan is a part of a transaction that will
ensure the continued operation of the
project until the original maturity
date of the loan in a manner that will
provide rental housing for the handi-
capped families on terms at least as ad-
vantageous to existing and future ten-
ants as the terms required by the origi-
nal Section 202 loan agreement and any
other loan agreements entered into
under other provisions of law.

§891.705

(a) Project assistance contract (PAC).
The PAC sets forth rights and duties of
the Borrower and HUD with respect to
the project and the project assistance
payments.

(b) PAC execution. (1) Upon satisfac-
tory completion of the project, the
Borrower and HUD shall execute the
PAC on the form prescribed by HUD.

(2) The effective date of the PAC may
be earlier than the date of execution,
but no earlier than the date of HUD’s
issuance of the permission to occupy.

(3) If the project is completed in
stages, the procedures of paragraph (b)
of this section shall apply to each
stage.

Project assistance contract.

§891.715

(c) Project assistance payments to own-
ers under the PAC. The project assist-
ance payments made under the PAC
are:

(1) Payments to the Borrower to as-
sist eligible families leasing assisted
units. The amount of the project as-
sistance payment made to the Bor-
rower for an assisted unit (or residen-
tial space in a group home) that is
leased to an eligible family is equal to
the difference between the contract
rent for the unit (or pro rata share of
the contract rent in a group home) and
the tenant rent payable by the family.

(2) Payments to the Borrower for va-
cant assisted units (‘‘vacancy pay-
ments’’). The amount of and conditions
for vacancy payments are described in
§891.790. HUD makes the project assist-
ance payments monthly upon proper
requisition by the Borrower, except
payments for vacancies of more than 60
days, which HUD makes semiannually
upon requisition by the Borrower.

(d) Payment of utility reimbursement. If
applicable, a utility reimbursement
will be paid to a family occupying an
assisted unit in an independent living
complex as an additional project as-
sistance payment. The PAC will pro-
vide that the Borrower will make this
payment on behalf of HUD. Funds will
be paid to the Borrower in trust solely
for the purpose of making the addi-
tional payment. The Borrower may pay
the utility reimbursement jointly to
the family and the utility company, or,
if the family and utility company con-
sent, directly to the utility company.

§891.710 Term of PAC.

The term of the PAC shall be 20
years. If the project is completed in
stages, the term of the PAC for each
stage shall be 20 years. The term of the
PAC for stages of a project shall not
exceed 22 years.

§891.715 Maximum annual commit-

ment and project account.

(a) Maximum annual commitment. The
maximum annual amount that may be
committed under the PAC is the total
of the initial contract rents and utility
allowances for all assisted units in the
project.

(b) Project account. (1) HUD will es-
tablish and maintain a specifically
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identified and segregated project ac-
count for each project. The project ac-
count will be established out of the
amounts by which the maximum an-
nual commitment exceeds the amount
actually paid out under the PAC each
year. HUD will make payments from
this account for project assistance pay-
ments as needed to cover increases in
contract rents or decreases in tenant
income and other payments for costs
specifically approved by the Secretary.

(2) If the HUD-approved estimate of
required annual payments under the
PAC for a fiscal year exceeds the max-
imum annual commitment for that fis-
cal year plus the current balance in the
project account, HUD will, within a
reasonable time, take such steps au-
thorized by section 202(h)(4)(A) of the
Housing Act of 1959, as may be nec-
essary, to assure that payments under
the PAC will be adequate to cover in-
creases in contract rents and decreases
in tenant income.

§891.720 Leasing to eligible families.

(a) Availability of assisted units for oc-
cupancy by eligible families. During the
term of the PAC, a Borrower shall
make all units (or residential spaces in
a group home) available for eligible
families. For purposes of this section,
making units or residential spaces
available for occupancy by eligible
families means that the Borrower:

(1) Is conducting marketing in ac-
cordance with §891.740(a);

(2) Has leased or is making good faith
efforts to lease the units or residential
spaces to eligible and otherwise accept-
able families, including taking all fea-
sible actions to fill vacancies by rent-
ing to such families; and (3) Has not re-
jected any such applicant family ex-
cept for reasons acceptable to HUD. If
the Borrower is temporarily unable to
lease all units or residential spaces to
eligible families, one or more units or
residential spaces may, with the prior
approval of HUD, be leased to other-
wise eligible families that do not meet
the income requirements of part 813 of
this chapter, as modified by §891.505.
Failure on the part of the Borrower to
comply with these requirements is a
violation of the PAC and grounds for
all available legal remedies, including
an action for specific performance of
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the PAC, suspension or debarment
from HUD programs, and reduction of
the number of units (or in the case of
group homes, reduction of the number
of residential spaces) under the PAC as
set forth in paragraph (b) of this sec-
tion.

(b) Reduction of number of units cov-
ered by the PAC. HUD may reduce the
number of units (or in the case of group
homes, the number of residential
spaces) covered by the PAC to the
number of units or residential spaces
available for occupancy by eligible
families if:

(1) The Borrower fails to comply with
the requirements of paragraph (a) of
this section; or

(2) Notwithstanding any prior ap-
proval by HUD, HUD determines that
the inability to lease units or residen-
tial spaces to eligible families is not a
temporary problem.

(c) Restoration. HUD will agree to an
amendment of the PAC to provide for
subsequent restoration of any reduc-
tion made under paragraph (b) of this
section if:

(1) HUD determines that the restora-
tion is justified by demand;

(2) The Borrower otherwise has a
record of compliance with the Bor-
rower’s obligations under the PAC; and

(3) Contract and budget authority is
available.

(d) Occupancy by families that are not
handicapped. HUD may relieve the Bor-
rower of the requirement that all units
in the project (or residential spaces in
a group home) must be leased to handi-
capped families if:

(1) The Borrower has made reason-
able efforts to lease to eligible fami-
lies;

(2) The Borrower has been granted
HUD approval under paragraph (a) of
this section; and

(3) The Borrower is temporarily un-
able to achieve or maintain a level of
occupancy sufficient to prevent finan-
cial default and foreclosure under the
Section 202 loan documents. HUD ap-
proval under this paragraph will be of
limited duration. HUD may impose
terms and conditions to this approval
that are consistent with program ob-
jectives and necessary to protect its in-
terest in the Section 202 loan.
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§891.725 PAC administration.

HUD is responsible for the adminis-
tration of the PAC.

§891.730 Default by Borrower.

(a) PAC provisions. The PAC will pro-
vide:

(1) That if HUD determines that the
Borrower is in default under the PAC,
HUD will notify the Borrower of the
actions required to be taken to cure
the default and of the remedies to be
applied by HUD, including an action
for specific performance under the
PAC, reduction or suspension of project
assistance payment and recovery of
overpayments, as appropriate; and

(2) That if the Borrower fails to cure
the default, HUD has the right to ter-
minate the PAC or to take other cor-
rective action.

(b) Loan provisions. Additional provi-
sions governing default under the Sec-
tion 202 loan are included in the regu-
latory agreement and other loan docu-
ments.

§891.735 Notice upon PAC expiration.

The PAC will provide that the Bor-
rower will, at least 90 days before the
end of the PAC contract term, notify
each family occupying an assisted unit
(or residential space in a group home)
of any increase in the amount the fam-
ily will be required to pay as rent as a
result of the expiration. The notice of
expiration will contain such informa-
tion and will be served in such manner
as HUD may prescribe.

§891.740 Responsibilities of Borrower.

(a) Marketing. (1) The Borrower must
commence and continue diligent mar-
keting activities not later than 90 days
before the anticipated date of avail-
ability for occupancy of the group
home or the anticipated date of avail-
ability of the first unit in an inde-
pendent living complex. Market activi-
ties shall include the provision of no-
tices of the availability of housing
under the program to operators of tem-
porary housing for the homeless in the
same housing market.

(2) Marketing must be done in ac-
cordance with the HUD-approved af-
firmative fair housing marketing plan
and all fair housing and equal oppor-

§891.745

tunity requirements. The purpose of
the plan and requirements is to achieve
a condition in which eligible families
of similar income levels in the same
housing market have a like range of
housing choices available to them re-
gardless of their race, color, creed, reli-
gion, sex, or national origin.

(3) At the time of PAC execution, the
Borrower must submit to HUD a list of
leased and unleased assisted units (or
in the case of a group home, leased and
unleased residential spaces) with a jus-
tification for the unleased units or res-
idential spaces, in order to qualify for
vacancy payments for the unleased
units or residential spaces.

(b) Management and maintenance. The
responsibilities of the Borrower with
regard to management and mainte-
nance are provided in §891.600(b).

(c) Contracting for services. The re-
sponsibilities of the Borrower with re-
gard to contracting for services are
provided in §891.600(c).

(d) Submission of financial and oper-
ating statements. The responsibilities of
the Borrower with regard to the sub-
mission of financial and operating
statements are provided in §891.600(d).

(e) Use of project funds. The respon-
sibilities of the Borrower with regard
to the use of project funds are provided
in §891.600(e).

(f) Reports. The responsibilities of the
Borrower with regard to reports are
provided in §891.600(f).

§891.745

The general requirements for the re-
placement reserve are provided in
§891.605. For projects funded under
§§891.655 through 891.790, the amount of
the deposits for the initial year of oper-
ation shall be an amount equal to 0.6
percent of the cost of the total struc-
tures (for new construction projects),
0.4 percent of the cost of the initial
mortgage amount (for all other
projects), or such higher rate as re-
quired by HUD. For the purposes of
this section, total structures include
main buildings, accessory buildings,
garages, and other buildings. The
amount of the deposits will be adjusted
each year by the amount of the annual
adjustment factor as described in part
888 of this chapter.

Replacement reserve.
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§891.750 Selection and admission of
tenants.

(a) Application for admission. The Bor-
rower must accept applications for ad-
mission to the project in the form pre-
scribed by HUD. Applicant families ap-
plying for assisted units (or residential
spaces in a group home) must complete
a certification of eligibility as part of
the application for admission. Appli-
cant families must meet the disclosure
and verification requirements for So-
cial Security Numbers, and sign and
submit consent forms for the obtaining
of wage and claim information from
State Wage Information Collection
Agencies, as provided by 24 CFR part 5,
subpart B. Both the Borrower and the
applicant family must complete and
sign the application for admission. On
request, the Borrower must furnish
copies of all applications for admission
to HUD.

(b) Determination of eligibility and se-
lection of tenants. The Borrower is re-
sponsible for determining whether ap-
plicants are eligible for admission and
for the selection of families. To be eli-
gible for admission, an applicant fam-
ily must be a handicapped family (as
defined in §891.505); meet any project
occupancy requirements approved by
HUD; meet the disclosure and
verification requirements for Social
Security Numbers, as provided by 24
CFR part 5, subpart B; and be a low-in-
come family, as defined in §813.102 of
this chapter (as modified by §891.505).
Under certain circumstances, HUD
may permit the leasing of units (or res-
idential space in a group home) to in-
eligible families under §891.720.

(1) Local residency requirements are
prohibited. Liocal residency preferences
may be applied in selecting tenants
only to the extent that they are not in-
consistent with affirmative fair hous-
ing marketing objectives and the Bor-
rower’s HUD-approved affirmative fair
housing marketing plan. Preferences
may not be based on the length of time
the applicant has resided in the juris-
diction. With respect to any residency
preference, persons expected to reside
in the community as a result of cur-
rent or planned employment will be
treated as residents.

(2) If the Borrower determines that
the family is eligible and is otherwise
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acceptable and units (or residential
spaces in a group home) are available,
the Borrower will assign the family a
unit or residential space in a group
home. If the family will occupy an as-
sisted unit the Borrower will assign the
family a unit of the appropriate size in
accordance with HUD standards. If no
suitable unit (or residential space in a
group home) is available, the Borrower
will place the family on a waiting list
for the project and notify the family
when a suitable unit or residential
space may become available. If the
waiting list is so long that the appli-
cant would not be likely to be admitted
within the next 12 months, the Bor-
rower may advise the applicant that no
additional applications for admission
are being considered for that reason.

(3) If the Borrower determines that
an applicant is ineligible for admission
or the Borrower is not selecting the ap-
plicant for other reasons, the Borrower
will promptly notify the applicant in
writing of the determination, the rea-
sons for the determination, and that
the applicant has a right to request a
meeting to review the rejection, in ac-
cordance with HUD requirements. The
review, if requested, may not be con-
ducted by the member of the Bor-
rower’s staff who made the initial deci-
sion to reject the applicant. The appli-
cant may also exercise other rights if
the applicant believes the applicant is
being discriminated against on the
basis of race, color, creed, religion, sex,
handicap, or national origin.

(4) Records on applicants and ap-
proved eligible families, which provide
racial, ethnic, gender and place of pre-
vious residency data required by HUD,
must be maintained and retained for
three years.

(¢c) Reexamination of family income and
composition—(1) Regular reexaminations.
If the family occupies an assisted unit
(or residential space in a group home),
the Borrower must reexamine the in-
come and composition of the family at
least every 12 months. Upon
verification of the information, the
Borrower shall make appropriate ad-
justments in the total tenant payment
in accordance with part 813 of this
chapter, as modified by §891.505, and
determine whether the family’s unit
size is still appropriate. The Borrower
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must adjust tenant rent and the
project assistance payment and must
carry out any unit transfer in accord-
ance with HUD standards. At the time
of the annual reexamination of family
income and composition, the Borrower
must require the family to meet the
disclosure and verification require-
ments for Social Security Numbers, as
provided by 24 CFR part 5, subpart B.

(2) Interim reexamination. If the family
occupies an assisted unit (or residen-
tial space in a group home) the family
must comply with provisions in the
lease regarding interim reporting of
changes in income. If the Borrower re-
ceives information concerning a
change in the family’s income or other
circumstances between regularly
scheduled reexaminations, the Bor-
rower must consult with the family
and make any adjustments determined
to be appropriate. Any change in the
family’s income or other cir-
cumstances that results in an adjust-
ment in the total tenant payment, ten-
ant rent, and project assistance pay-
ment must be verified.

(3) Continuation of project assistance
payment. (i) A family occupying an as-
sisted unit (or residential space in a
group home) shall remain eligible for
project assistance payment until the
total tenant payment equals or exceeds
the gross rent (or a pro rata share of
the gross rent in a group home). The
termination of subsidy eligibility will
not affect the family’s other rights
under its lease. Project assistance pay-
ment may be resumed if, as a result of
changes in income, rent, or other rel-
evant circumstances during the term of
the PAC, the family meets the income
eligibility requirements of part 813 of
this chapter (as modified in §891.505)
and project assistance is available for
the unit or residential space under the
terms of the PAC. The family will not
be required to establish its eligibility
for admission to the project under the
remaining requirements of paragraph
(b) of this section.

(ii) A family’s eligibility for project
assistance payment may also be termi-
nated in accordance with HUD require-
ments for such reasons as failure to
submit requested verification informa-
tion, including failure to meet the dis-
closure and verification requirements

§891.780

for Social Security Numbers, or failure
to sign and submit consent forms for
the obtaining of wage and claim infor-
mation from State Wage Information
Collection Agencies, as provided by 24
CFR part 5, subpart B.

(4) Streamlined income determination.
An owner may elect to follow the pro-
visions of 24 CFR 5.657(d).

(Approved by the Office of Management and
Budget under control number 2502-0204 and
2505-0267)

[61 FR 11956, Mar. 22, 1996, as amended at 81
FR 12371, Mar. 8, 2016]

§891.755 Obligations of the family.

The obligations of the family are pro-
vided in §891.415.

§891.760 Overcrowded and underoccu-
pied units.

The requirements for overcrowded
and underoccupied units are provided
in §891.620.

§891.765 Lease requirements.

The lease requirements are provided
in §891.425.

§891.770 Denial of admission, termi-
nation of tenancy, and modification
of lease.

(a) The provisions of part 5, subpart
I, of this title apply to Section 202 di-
rect loan projects with Section 162 as-
sistance for disabled families.

(b) The provisions of part 247 of this
title apply to all decisions by a Bor-
rower to terminate the tenancy or
modify the lease of a family residing in
a unit (or residential space in a group
home).

[66 FR 28798, May 24, 2001]

§891.775

The general requirements for secu-
rity deposits on assisted units are pro-
vided in §891.435. For purposes of sub-
part E of this part, the additional re-
quirements in §891.635 apply.

Security deposits.

§891.780 Adjustment of rents.

(a) Contract rents. HUD will calculate
contract rent adjustments based on the
sum of the project’s operating costs
and debt service (as calculated by
HUD), with adjustments for vacancies,
the project’s nonrental income, and
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other factors that HUD deems appro-
priate. The calculation will be made on
the basis of information provided by
the Borrower on a form prescribed by
HUD.

(b) Rent for unassisted units. The rent
payable by families occupying units or
residential spaces that are not assisted
under the PAC shall be equal to the
contract rent computed under para-
graph (a) of this section.

§891.785 Adjustment of utility allow-
ances.

In connection with adjustments of
contract rents as provided in
§891.780(a), the requirements for the ad-
justment of utility allowances provided
in §891.440 apply.

§891.790 Conditions for receipt of va-
cancy payments for assisted units.

(a) General. Vacancy payments under
the PAC will not be made unless the
conditions for receipt of these project
assistance payments set forth in this
section are fulfilled.

(b) Vacancies during rent-up. For each
unit (or residential space in a group
home) that is not leased as of the effec-
tive date of the PAC, the Borrower is
entitled to vacancy payments in the
amount of 80 percent of the contract
rent (or pro rata share of the contract
rent for a group home) for the first 60
days of vacancy, if the Borrower:

(1) Complied with §891.740;

(2) Has taken and continues to take
all feasible actions to fill the vacancy;
and

(3) Has not rejected any eligible ap-
plicant except for good cause accept-
able to HUD.

(c) Vacancies after rent-up. If an eligi-
ble family vacates an assisted unit (or
residential space in a group home) the
Borrower is entitled to vacancy pay-
ments in the amount of 80 percent of
the contract rent (or pro rata share of
the contract rent in a group home) for
the first 60 days of vacancy if the Bor-
rower:

(1) Certifies that it did not cause the
vacancy by violating the lease, the
PAC, or any applicable law;

(2) Notified HUD of the vacancy or
prospective vacancy and the reasons
for the vacancy immediately upon
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learning of the vacancy or prospective
vacancy,

(3) Has fulfilled and continues to ful-
fill the requirements specified in
§891.740(a)(2) and (3), and in paragraphs
(b)(2) and (3) of this section; and

(4) For any vacancy resulting from
the Borrower’s eviction of an eligible
family, certifies that it has complied
with §891.770.

(d) Vacancies for longer than 60 days. If
an assisted unit (or residential space in
a group home) continues to be vacant
after the 60-day period specified in
paragraph (b) or (c) of this section,
HUD may approve additional vacancy
payments for 60-day periods up to a
total of 12 months in an amount equal
to the principal and interest payments
required to amortize that portion of
the debt service attributable to the va-
cant unit (or, in the case of group
homes, the residential space). Such
payments may be approved if:

(1) The unit was in decent, safe, and
sanitary condition during the vacancy
period for which payment is claimed;

(2) The Borrower has fulfilled and
continues to fulfill the requirements
specified in paragraph (b) or (¢c) of this
section, as appropriate; and

(3) The Borrower has demonstrated
to the satisfaction of HUD that:

(i) For the period of vacancy, the
project is not providing the Borrower
with revenues at least equal to project
expenses (exclusive of depreciation)
and the amount of payments requested
is not more than the portion of the de-
ficiency attributable to the vacant unit
(or residential space in a group home);
and

(ii) The project can achieve financial
soundness within a reasonable time.

(e) Prohibition of double compensation
for vacancies. If the Borrower collects
payments for vacancies from other
sources (tenant rent, security deposits,
payments under §891.435(c), or govern-
mental payments under other pro-
grams), the Borrower shall not be enti-
tled to collect vacancy payments to
the extent these collections from other
sources plus the vacancy payment ex-
ceed contract rent.
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Subpart F—For-Profit Limited Part-
nerships and Mixed-Finance
Development for Supportive
Housing for the Elderly or Per-
sons with Disabilities

SOURCE: 70 FR 54210, Sept. 13, 2005, unless
otherwise noted.

§891.800 Purpose.

The purpose of this subpart is to es-
tablish rules allowing for, and regu-
lating the participation of, for-profit
limited partnerships, of which the sole
general partner is a Nonprofit Organi-
zation meeting the requirements of 12
U.S.C. 1701q(k)(4) or 42 U.S.C. 8032(k)(6),
in the development of housing for the
elderly and persons with disabilities
using mixed-finance development
methods. These rules are intended to
develop more supportive housing for
the elderly and persons with disabil-
ities by allowing the use of federal as-
sistance, private capital and expertise,
and low-income housing tax credits.

§891.802 Applicability of other provi-
sions.

The provisions of 24 CFR part 891,
subparts A through D, apply to this
subpart F unless otherwise stated.

§891.805 Definitions.

In addition to the definitions at
§§891.105, 891.205, and 891.305, the fol-
lowing definitions apply to this sub-
part:

Mized-finance owner, for the purpose
of the mixed-finance development of
housing under this part, means a sin-
gle-asset, for-profit limited partnership
of which a private nonprofit organiza-
tion is the sole general partner. The
purpose of the mixed-finance owner
must include the promotion of the wel-
fare of the elderly or persons with dis-
abilities, as appropriate.

Private nonprofit organication, for the
purpose of this subpart, means:

(1) In the case of supportive housing
for the elderly:

(i) An organization that meets the re-
quirements of the definition of ‘‘pri-
vate nonprofit organization” in
§891.205; and

(ii) A for-profit limited partnership,
the sole general partner of which owns

§891.808

at least one-hundredth of one percent
of the partnership assets, whereby the
sole general partner is either: an orga-
nization meeting the requirements of
§891.205 or a for-profit corporation
wholly owned and controlled by one or
more organizations meeting the re-
quirements of §891.205 or a limited 1li-
ability company wholly owned and con-
trolled by one or more organizations
meeting the requirements of §891.205. If
the project will include units financed
with the use of federal Low-Income
Housing Tax Credits and the organiza-
tion is a limited partnership, the re-
quirements of section 42 of the IRS
code, including the requirements of
section 42(h)(5), apply. The general
partner may also be the sponsor, so
long as it meets the requirements of
this part for sponsors and general part-
ners.

(2) In the case of supportive housing
for persons with disabilities:

(i) An organization that meets the re-
quirements of the definition of ‘‘pri-
vate nonprofit organization” in
§891.305; and

(ii) A for-profit limited partnership,
the sole general partner of which owns
at least one-hundredth of one percent
of the partnership assets, whereby the
sole general partner is either: an orga-
nization meeting the requirements of
§891.306 or a corporation owned and
controlled by an organization meeting
the requirements of §891.305. If the
project will include units financed with
the use of federal Low-Income Housing
Tax Credits and the organization is a
limited partnership, the requirements
of section 42 of the IRS code, including
the requirements of section 42(h)(5),
apply. The general partner may also be
the sponsor, so long as it meets the re-
quirements of this part for sponsors
and general partners.

[78 FR 37113, June 20, 2013]

§891.808

(a) HUD is authorized to provide cap-
ital advance funds to expand the supply
of supportive housing for the elderly
and persons with disabilities in accord-
ance with the rules and regulations of
the Section 202 and Section 811 sup-
portive housing programs. For mixed-
finance projects, HUD provides a cap-
ital advance funds reservation to the

Capital advance funds.
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sponsor, which transfers the fund res-
ervation to the mixed-finance owner
meeting the requirements of this sub-
part. The sponsor may transfer the
fund reservation directly to the owner
or to the general partner of the owner,
or the sponsor may be the general part-
ner of the mixed-finance owner if the
sponsor meets the applicable statutory
and regulatory requirements.

(b) Developments built with mixed-fi-
nance funds may combine Section 202
or Section 811 units with other units,
which may or may not benefit from
federal assistance. The number of Sec-
tion 202 or Section 811 supportive hous-
ing units must not be less than the
number specified in the agreement let-
ter for a capital advance. In the case of
a Section 811 mixed-finance project,
the additional units cannot cause the
project to exceed the applicable Sec-
tion 811 project size limit if they will
also house persons with disabilities.

§891.809 Limitations on capital ad-
vance funds.

Capital advances are not available in
connection with:

(a) Acquisition of facilities currently
owned and operated by the sponsor as
housing for the elderly, except with re-
habilitation as defined in 24 CFR
891.105;

(b) The financing or refinancing of
federally assisted or insured projects;

(c) Facilities currently owned and op-
erated by the sponsor as housing for
persons with disabilities, except with
rehabilitation as defined in 24 CFR
891.105; or

(d) Units in Section 202 direct loan
projects previously refinanced under
the provisions of section 811 of the
American Homeownership and Eco-
nomic Opportunity Act of 2000, 12
U.S.C. 1701q note.

§891.810 Project rental assistance.

Project Rental Assistance is defined
in §891.105. Project Rental Assistance
is provided for operating costs, not cov-
ered by tenant contributions, attrib-
utable to the number of units funded
by capital advances under the Section
202 and Section 811 supportive housing
programs, subject to the provisions of
24 CFR 891.445. The sponsor of a mixed-
finance development must obtain the

24 CFR Ch. VIl (4-1-23 Edition)

necessary funds from a source other
than project rental assistance funds for
operating costs related to non-202 or
-811 units.

§891.813 Eligible uses for assistance
provided under this subpart.

(a) Assistance under this subpart
may be used to finance the construc-
tion, reconstruction, or rehabilitation
of a structure or a portion of a struc-
ture; or the acquisition of a structure
to be used as supportive housing for
the elderly; or the acquisition of hous-
ing to be used as supportive housing for
persons with disabilities. Such assist-
ance may also cover the cost of real
property acquisition, site improve-
ment, conversion, demolition, reloca-
tion, and other expenses that the Sec-
retary determines are necessary to ex-
pand the supply of supportive housing
for the elderly and persons with dis-
abilities.

(b) Assistance under this subpart
may not be used for excess amenities,
as stated in §891.120(c), or for Section
202 ‘“‘prohibited facilities,” as stated in
§891.220. Such amenities or Section 202
prohibited facilities may be included in
a mixed-finance development only if:

(1) The amenities or prohibited facili-
ties are not financed, maintained, or
operated with funds provided under the
Section 202 or Section 811 program;

(2) The amenities or prohibited facili-
ties are designed with appropriate safe-
guards for the residents’ health and
safety; and

(3) The assisted residents are not re-
quired to use, participate in, or pay a
fee for the use or maintenance of the
amenities or prohibited facilities, al-
though they are permitted to do so vol-
untarily. Any fee charged for the use,
maintenance, or access to amenities or
prohibited facilities by residents must
be reasonable and affordable for all
residents of the development.

(c) Notwithstanding any other provi-
sion of this section, §891.315 on ‘‘pro-
hibited facilities’’ shall apply to mixed-
finance developments containing units
assisted under Section 811.

[70 FR 54210, Sept. 13, 2005, as amended at 78
FR 37114, June 20, 2013]
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§891.815 Mixed-finance
fee.

developer’s

(a) Mizxed-finance developer’s fee. A
mixed-finance developer may include,
on an up-front or deferral basis, or a
combination of both, a fee to cover rea-
sonable profit and overhead costs.

(b) Mixed-finance developer’s fee cap.
No mixed-finance developer’s fee may
be a greater percentage of the total
project replacement costs than the per-
centage allowed by the state housing
finance agency or other tax credit allo-
cating agency in the state in which the
mixed-finance development is sited. In
no event may the mixed-finance devel-
oper’s fee exceed 15 percent of the total
project replacement cost.

(c) Sources of mized-finance developer’s
fee. The mixed-finance developer’s fee
may be paid from project income or
project sources of funding other than
Section 202 or 811 capital advances,
project rental assistance, or tenant
rents.

§891.818 Firm commitment applica-
tion.

The sponsor will submit the firm
commitment application including the
mixed-finance proposal in a form de-
scribed by HUD.

§891.820 Civil rights requirements.

The mixed-finance development must
comply with the following: all fair
housing and accessibility require-
ments, including the design and con-
struction requirements of the Fair
Housing Act; the requirements of sec-
tion 504 of the Rehabilitation Act of
1973; accessibility requirements,
project standards, and site and neigh-
borhood standards under 24 CFR
891.120, 891.125, 891.210, 891.310, and
891.320, as applicable; and 24 CFR
8.4(b)(5), which prohibits the selection
of a site or location which has the pur-
pose or effect of excluding persons with
disabilities from federally assisted pro-
grams or activities.

§891.823 HUD review and approval.

HUD will review and may approve or
disapprove the firm commitment appli-
cation and mixed finance proposal.

§891.830

§891.825 Mixed-finance closing docu-
ments.

The mixed-finance owner must sub-
mit the mixed-finance closing docu-
ments in the form prescribed by HUD.
The materials shall be submitted after
the firm commitment has been issued
and prior to capital advance closing.

§891.830 Drawdown.

(a) Upon its approval of the executed
mixed-finance closing documents and
other documents submitted and upon
determining that such documents are
satisfactory, and after the capital ad-
vance closing, HUD may approve the
drawdown of capital advance funds in
accordance with the HUD-approved
drawdown schedule.

(b) Non-capital advance funds may be
disbursed before capital advance pro-
ceeds or the capital advance funds may
be drawn down in an approved ratio to
other funds, in accordance with a draw-
down schedule approved by HUD.

(c) Each drawdown of funds con-
stitutes a certification by the mixed-fi-
nance owner that:

(1) All the representations and war-
ranties submitted in accordance with
this subpart continue to be valid, true,
and in full force and effect;

(2) All parties are in compliance with
their obligations pursuant to this sub-
part, which, by their terms, are appli-
cable at the time of the drawdown of
funds;

(3) All conditions precedent to the
drawdown of the funds by the mixed-fi-
nance owner have been satisfied;

(4) The capital advance funds drawn
down will be used only for eligible
costs actually incurred in accordance
with the provisions of this subpart and
the approved mixed-finance project,
which include costs stated in 12 U.S.C.
1701qg(h) and 42 U.S.C. 8013(h). Capital
advance funds may be used for paying
off bridge or construction financing, or
repaying or collateralizing bonds, but
only for the portion of such financing
or bonds that was used for capital ad-
vance units; and

(6) The amount of the drawdown is
consistent with the ratio of 202 or 811
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supportive housing units to other
units.

[70 FR 54210, Sept. 13, 2005, as amended at 78
FR 37114, June 20, 2013]

§891.832 Prohibited relationships.

(a) Paragraph (a) of §891.130, describ-
ing conflicts of interest, applies to
mixed finance developments.

(b) Paragraph (b) of §891.130, describ-
ing identity of interest, does not apply
to mixed-finance developments.

[78 FR 37114, June 20, 2013]

§891.833 Monitoring and review.

HUD shall monitor and review the
development during the construction
and operational phases in accordance
with the requirements that HUD pre-
scribes. In order for units assisted
under the 202 and 811 programs to con-
tinue to receive project rental assist-
ance, they must be operated in accord-
ance with all contractual agreements
among the parties and other HUD regu-
lations and requirements. It is the re-
sponsibility of the mixed-finance owner
and Nonprofit Organization to ensure
compliance with the preceding sen-
tence.

§891.835 Eligible uses of project rental
assistance.

(a) Section 202 or 811 project rental
assistance may be used to pay the nec-
essary and reasonable operating costs,
as defined in 24 CFR 891.105 and ap-
proved by HUD, not met from project
income and attributed to Section 202 or
811 supportive housing units. Operating
cost standards under 24 CFR 891.150
apply to developments under this part.

(b) Section 202 or 811 project rental
assistance may not be used to pay for:

(1) Debt service on construction or
permanent financing, or any refi-
nancing thereof, for any units in the
development, including the 202 or 811
supportive housing units;

(2) Cash flow distributions to owners;
or

(3) Creation of reserves for non-202 or
-811 units.

(c) HUD-approved operating costs at-
tributable to common areas or to the
development as a whole, such as
groundskeeping costs and general ad-
ministrative costs, may be paid from

24 CFR Ch. VIl (4-1-23 Edition)

project rental assistance on a pro-rata
basis according to the percentage of 202
or 811 supportive housing units as com-
pared to the total number of units.

§891.840
ards.
For section 202 or 811 mixed-finance
developments, the site and neighbor-
hood standards described at §891.125
and §891.320 apply to the entire mixed-
finance development.

§891.848 Project
standards.

Site and neighborhood stand-

design and cost

(a) The project design and cost stand-
ards at §891.120 apply to mixed-finance
developments under this subpart, with
the exception of §891.120(c), subject to
the provisions of §891.813(b).

(b) For Section 202 mixed-finance de-
velopments, the prohibited facilities
requirements described at §891.220 shall
apply to only the capital advance-fund-
ed portion of the Section 202 mixed-fi-
nance developments under this sub-
part, subject to the provisions of
§891.813(b).

(c) For Section 811 mixed-finance de-
velopments, the prohibited facilities
requirements described at §891.315 shall
apply to the entire mixed-finance de-
velopment.

[78 FR 37114, June 20, 2013]

§891.853 Development cost limits.

The Development Cost Limits for de-
velopment activities, as established at
§891.140, apply to Section 202 or 811 sup-
portive housing units in mixed-finance
developments under this subpart.

§891.855 Replacement reserves.

(a) The mixed-finance owner shall es-
tablish and maintain a replacement re-
serve account for Section 202 or 811
supportive housing units. This account
must meet all the requirements of 24
CFR 891.405.

(b) The mixed-finance owner may ob-
tain a disbursement from the reserve
only if the funds will be used to pay for
capital replacement costs for the Sec-
tion 202 or 811 supportive housing units
in the mixed-finance development and
in accordance with the terms of the
regulatory and operating agreement. In
the case of repairs to common ele-
ments, the Section 202/811 replacement
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reserve can be used on a pro rata basis
based on the percentage of Section 202
or 811 units in the building whose com-
mon elements are being repaired. In
the event of a disposition of the mixed-
finance development, or the dissolution
of the owner, any Section 202 or 811
funds remaining in the replacement re-
serve account must remain dedicated
to the Section 202 or 811 supportive
housing units to ensure their long-term
viability, or as otherwise agreed by
HUD.

(c) Subject to HUD’s approval, re-
serves may be used to reduce the num-
ber of Section 202 or 811 dwelling units
in the development for the purpose of
retrofitting units that are obsolete or
unmarketable.

§891.860 Operating reserves.

(a) The mixed-finance owner shall
maintain an operating reserve account
in an amount sufficient to cover the
operating expenses of the development
for at least a three-month period.

(b) Project income, project rental as-
sistance, tenant rents, and tax credit
equity may be used to fund the oper-
ating reserve account.

(c) Amounts derived from Section 202
or 811 (e.g., project income, project
rental assistance, and tenant rents) in
operating reserve accounts may only
be used for the operating expenses of
the 202 or 811 units.

§891.863 Maintenance as supportive
housing units for elderly persons
and persons with disabilities.

(a) The mixed-finance owner must de-
velop and continue to operate the same
number of supportive housing units for
elderly persons or persons with disabil-
ities, as stated in the use agreement or
other document establishing the num-
ber of assisted units, for a 40-year pe-
riod.

§891.865

(b) If a mixed-finance development
proposal provides that the Section 202
or 811 supportive housing units will be
floating units, the mixed-finance owner
must operate the HUD-approved per-
centage of Section 202 or 811 supportive
housing units, and maintain the per-
centage distribution of bedroom sizes
of Section 202 or 811 supportive housing
units for the entire term of the very
low-income use restrictions on the de-
velopment. Any foreclosure, sale, or
other transfer of the development must
be subject to a covenant running with
the land requiring the continued adher-
ence to the very low-income use re-
strictions for the Section 202 or 811
supportive housing units.

(c) The owner must ensure that Sec-
tion 202 or 811 supportive housing units
in the development are and continue to
be comparable to unassisted units in
terms of location, size, appearance, and
amenities. If due to a change in the
partnership structure it becomes nec-
essary to establish a new owner part-
nership or to transfer the supportive
housing project, the new or revised
owner must be a single-purpose entity
and the use restrictions must remain
in effect as provided above.

§891.865 Sanctions.

In the event that Section 202 or 811
supportive housing units are not devel-
oped and operated in accordance with
all applicable federal requirements,
HUD may impose sanctions on the par-
ticipating parties and seek legal or eq-
uitable relief in enforcing all require-
ments under Section 202, the Housing
Act of 1959, or Section 811 of the Na-
tional Affordable Housing Act, all im-
plementing regulations and require-
ments and contractual obligations
under the mixed-finance documents.

PARTS 892-899 [RESERVED]
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