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(m) Rule of construction. Neither HUD 
nor any recipient or other inter-
mediary receiving funds under any 
HUD program or activity shall con-
strue these provisions in such a way as 
to advantage or disadvantage faith- 
based organizations affiliated with his-
toric or well-established religions or 
sects in comparison with other reli-
gions or sects. 

[69 FR 41717, July 9, 2004, as amended at 80 
FR 75934, Dec. 7, 2015; 81 FR 19416, Apr. 4, 
2016; 85 FR 82315, Dec. 17, 2020] 

§ 5.110 Waivers. 

Upon determination of good cause, 
the Secretary may, subject to statu-
tory limitations, waive any provision 
of this title and delegate this authority 
in accordance with section 106 of the 
Department of Housing and Urban De-
velopment Reform Act of 1989 (42 
U.S.C. 3535(q)). 

§ 5.111 Housing counseling. 

(a) Any housing counseling, including 
homeownership counseling or rental 
housing counseling, as defined in 
§ 5.100, required under or provided in 
connection with any program adminis-
tered by HUD shall be provided only by 
organizations and counselors certified 
by the Secretary under 24 CFR part 214 
to provide housing counseling, con-
sistent with 12 U.S.C. 1701x. 

(b) For purposes of this section, re-
quired under or provided in connection 
with any program administered by HUD 
means: 

(1) Housing counseling required by 
statute, regulation, Notice of Funding 
Availability (NOFA), or otherwise re-
quired by HUD; 

(2) Housing counseling that is funded 
under a HUD program; 

(3) Housing counseling that is re-
quired by a grantee or subgrantee of a 
HUD program as a condition of receiv-
ing assistance under the HUD program; 
or 

(4) Housing counseling to which a 
family assisted under a HUD program 
is referred, by a grantee or subgrantee 
of the HUD program. 

[81 FR 90657, Dec. 14, 2016] 

AFFIRMATIVELY FURTHERING FAIR 
HOUSING 

SOURCE: Sections 5.150 through 5.180 appear 
at 80 FR 42352, July 16, 2015, unless otherwise 
noted. 

§ 5.150 Affirmatively Furthering Fair 
Housing: Purpose. 

Pursuant to the affirmatively fur-
thering fair housing mandate in sec-
tion 808(e)(5) of the Fair Housing Act, 
and in subsequent legislative enact-
ments, the purpose of the Affirma-
tively Furthering Fair Housing (AFFH) 
regulations is to provide program par-
ticipants with a substantive definition 
of the AFFH requirement, as well as to 
provide access to an effective planning 
approach to aid those program partici-
pants that wish to avail themselves of 
it in taking meaningful actions to 
overcome historic patterns of segrega-
tion, promote fair housing choice, and 
foster inclusive communities that are 
free from discrimination. 

[86 FR 30790, June 10, 2021] 

§ 5.151 Affirmatively Further Fair 
Housing: Definitions. 

For purposes of §§ 5.150 through 5.152, 
the terms ‘‘consolidated plan,’’ ‘‘con-
sortium,’’ ‘‘unit of general local gov-
ernment,’’ ‘‘jurisdiction,’’ and ‘‘State’’ 
are defined in 24 CFR part 91. For 
PHAs, ‘‘jurisdiction’’ is defined in 24 
CFR 982.4. The following additional 
definitions are provided solely for pur-
poses of §§ 5.150 through 5.152 and re-
lated amendments in 24 CFR parts 91, 
92, 570, 574, 576, and 903: 

Affirmatively furthering fair housing 
means taking meaningful actions, in 
addition to combating discrimination, 
that overcome patterns of segregation 
and foster inclusive communities free 
from barriers that restrict access to 
opportunity based on protected charac-
teristics. Specifically, affirmatively 
furthering fair housing means taking 
meaningful actions that, taken to-
gether, address significant disparities 
in housing needs and in access to op-
portunity, replacing segregated living 
patterns with truly integrated and bal-
anced living patterns, transforming ra-
cially or ethnically concentrated areas 
of poverty into areas of opportunity, 
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and fostering and maintaining compli-
ance with civil rights and fair housing 
laws. The duty to affirmatively further 
fair housing extends to all of a program 
participant’s activities and programs 
relating to housing and urban develop-
ment. 

Disability. (1) The term ‘‘disability’’ 
means, with respect to an individual: 

(i) A physical or mental impairment 
that substantially limits one or more 
major life activities of such individual; 

(ii) A record of such an impairment; 
or 

(iii) Being regarded as having such an 
impairment. 

(2) The term ‘‘disability’’ as used 
herein shall be interpreted consistent 
with the definition of such term under 
section 504 of the Rehabilitation Act of 
1973, as amended by the Americans 
with Disabilities Act Amendments Act 
of 2008. This definition does not change 
the definition of ‘‘disability’’ or ‘‘dis-
abled person’’ adopted pursuant to a 
HUD program statute for purposes of 
determining an individual’s eligibility 
to participate in a housing program 
that serves a specified population. 

Fair housing choice means that indi-
viduals and families have the informa-
tion, opportunity, and options to live 
where they choose without unlawful 
discrimination and other barriers re-
lated to race, color, religion, sex, fa-
milial status, national origin, or dis-
ability. Fair housing choice encom-
passes: 

(1) Actual choice, which means the 
existence of realistic housing options; 

(2) Protected choice, which means 
housing that can be accessed without 
discrimination; and 

(3) Enabled choice, which means real-
istic access to sufficient information 
regarding options so that any choice is 
informed. For persons with disabilities, 
fair housing choice and access to op-
portunity include access to accessible 
housing and housing in the most inte-
grated setting appropriate to an indi-
vidual’s needs as required under Fed-
eral civil rights law, including dis-
ability-related services that an indi-
vidual needs to live in such housing. 

Housing programs serving specified pop-
ulations. Housing programs serving 
specified populations are HUD and Fed-
eral housing programs, including des-

ignations in the programs, as applica-
ble, such as HUD’s Supportive Housing 
for the Elderly, Supportive Housing for 
Persons with Disabilities, homeless as-
sistance programs under the McKin-
ney-Vento Homeless Assistance Act (42 
U.S.C. 11301 et seq.), and housing des-
ignated under section 7 of the United 
States Housing Act of 1937 (42 U.S.C. 
1437e), that: 

(1) Serve specific identified popu-
lations; and 

(2) Comply with title VI of the Civil 
Rights Act of 1964 (42 U.S.C. 2000d– 
2000d–4) (Nondiscrimination in Feder-
ally Assisted Programs); the Fair 
Housing Act (42 U.S.C. 3601–19), includ-
ing the duty to affirmatively further 
fair housing; section 504 of the Reha-
bilitation Act of 1973 (29 U.S.C. 794); the 
Americans with Disabilities Act (42 
U.S.C. 12101, et seq.); and other Federal 
civil rights statutes and regulations. 

Integration means a condition, within 
the program participant’s geographic 
area of analysis, in which there is not 
a high concentration of persons of a 
particular race, color, religion, sex, fa-
milial status, national origin, or hav-
ing a disability or a particular type of 
disability when compared to a broader 
geographic area. For individuals with 
disabilities, integration also means 
that such individuals are able to access 
housing and services in the most inte-
grated setting appropriate to the indi-
vidual’s needs. The most integrated 
setting is one that enables individuals 
with disabilities to interact with per-
sons without disabilities to the fullest 
extent possible, consistent with the re-
quirements of the Americans with Dis-
abilities Act (42 U.S.C. 12101 et seq.) and 
section 504 of the Rehabilitation Act of 
1973 (29 U.S.C. 794). See 28 CFR part 35, 
appendix B (2010) (addressing 28 CFR 
35.130 and providing guidance on the 
Americans with Disabilities Act regu-
lation on nondiscrimination on the 
basis of disability in State and local 
government services). 

Meaningful actions means significant 
actions that are designed and can be 
reasonably expected to achieve a mate-
rial positive change that affirmatively 
furthers fair housing by, for example, 
increasing fair housing choice or de-
creasing disparities in access to oppor-
tunity. 
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Racially or ethnically concentrated area 
of poverty means a geographic area 
with significant concentrations of pov-
erty and minority populations. 

Segregation means a condition, within 
the program participant’s geographic 
area of analysis, in which there is a 
high concentration of persons of a par-
ticular race, color, religion, sex, famil-
ial status, national origin, or having a 
disability or a type of disability in a 
particular geographic area when com-
pared to a broader geographic area. For 
persons with disabilities, segregation 
includes a condition in which the hous-
ing or services are not in the most in-
tegrated setting appropriate to an indi-
vidual’s needs in accordance with the 
requirements of the Americans with 
Disabilities Act (42 U.S.C. 12101, et 
seq.), and section 504 of the Rehabilita-
tion Act of 1973 (29 U.S.C. 794). (See 28 
CFR part 35, appendix B (2010), address-
ing 25 CFR 35.130.) Participation in 
‘‘housing programs serving specified 
populations’’ as defined in this section 
does not present a fair housing issue of 
segregation, provided that such pro-
grams are administered to comply with 
title VI of the Civil Rights Act of 1964 
(42 U.S.C. 2000d–2000d–4) (Non-
discrimination in Federally Assisted 
Programs): The Fair Housing Act (42 
U.S.C. 3601–19), including the duty to 
affirmatively further fair housing: Sec-
tion 504 of the Rehabilitation Act of 
1973 (29 U.S.C. 794); the Americans with 
Disabilities Act (42 U.S.C. 12101, et seq.); 
and other Federal civil rights statutes 
and regulations. 

Significant disparities in access to op-
portunity means substantial and meas-
urable differences in access to edu-
cational, transportation, economic, 
and other important opportunities in a 
community, based on protected class 
related to housing. 

[86 FR 30790, June 10, 2021] 

§ 5.152 AFFH certification and admin-
istration. 

(a) Certifications. Program partici-
pants must certify that they will com-
ply with their obligation of affirma-
tively furthering fair housing when re-
quired by statutes or regulations gov-
erning HUD programs. Such certifi-
cations are made in accordance with 
applicable regulations. Consolidated 

plan program participants are subject 
to the certification requirements in 24 
CFR part 91, and PHA Plan program 
participants are subject to the certifi-
cation requirements in 24 CFR part 903. 

(b) Administration. To assist program 
participants in carrying out their obli-
gation of affirmatively furthering fair 
housing, and supporting their certifi-
cations pursuant to paragraph (a) of 
this section, HUD will provide tech-
nical assistance to program partici-
pants in various ways, including by: 

(1) Making HUD-provided data and 
informational resources available, in-
cluding about how to voluntarily en-
gage in fair housing planning, such as: 

(i) Analyzing fair housing data, as-
sessing fair housing issues and contrib-
uting factors, assessing fair housing 
priorities and goals; taking meaningful 
actions to support identified goals; and 
taking no action that is materially in-
consistent with the obligation to af-
firmatively further fair housing; or 

(ii) Conducting an analysis to iden-
tify impediments to fair housing choice 
within the jurisdiction, taking appro-
priate actions to overcome the effects 
of any impediments identified through 
that analysis, and maintaining records 
reflecting the analysis and actions in 
this regard; or 

(iii) Engaging in other means of fair 
housing planning that meaningfully 
supports this certification; 

(2) Permitting a program participant 
to voluntarily submit its fair housing 
planning for HUD feedback from the re-
sponsible office; and 

(3) Engaging in other forms of tech-
nical assistance. 

(c) Procedure for challenging the valid-
ity of an AFFH certification. The proce-
dures for challenging the validity of an 
AFFH certification are as follows: 

(1) For consolidated plan program 
participants, HUD’s challenge to the 
validity of an AFFH certification will 
be as specified in 24 CFR part 91. 

(2) For PHA Plan program partici-
pants, HUD’s challenge to the validity 
of an AFFH certification will be as 
specified in 24 CFR part 903. 

(d) Definitions. For purposes of this 
section, the following definitions 
apply: 

(1) Data refers collectively to the 
sources of data provided in paragraphs 
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