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(d) Documentation and record reten-
tion. Providers shall document and 
maintain records of compliance with 
the requirements in paragraph (b) of 
this section for a period of 5 years. 

[81 FR 64782, Sept. 21, 2016] 

§ 5.107 Audit requirements for non- 
profit organizations. 

Non-profit organizations subject to 
regulations in the part 200 and part 800 
series of title 24 of the CFR shall com-
ply with the audit requirements of 2 
CFR part 200, subpart F. For HUD pro-
grams, a non-profit organization is the 
mortgagor or owner (as these terms are 
defined in the regulations in the part 
200 and part 800 series) and not a re-
lated or affiliated organization or enti-
ty. 

[62 FR 61617, Nov. 18, 1997, as amended at 80 
FR 75934, Dec. 7, 2015] 

§ 5.109 Equal participation of faith- 
based organizations in HUD pro-
grams and activities. 

(a) Purpose. Consistent with Execu-
tive Order 13279, entitled ‘‘Equal Pro-
tection of the Laws for Faith-Based 
and Community Organizations,’’ as 
amended by Executive Order 13559, en-
titled ‘‘Fundamental Principles and 
Policymaking Criteria for Partnerships 
With Faith-Based and Other Neighbor-
hood Organizations,’’ and as amended 
by Executive Order 13831, entitled ‘‘Es-
tablishment of a White House Faith 
and Opportunity Initiative,’’ this sec-
tion describes requirements for ensur-
ing the equal participation of faith- 
based organizations in HUD programs 
and activities. These requirements 
apply to all HUD programs and activi-
ties, including all of HUD’s Native 
American Programs, except as may be 
otherwise noted in the respective pro-
gram regulations in title 24 of the Code 
of Federal Regulations (CFR), or unless 
inconsistent with certain HUD pro-
gram authorizing statutes. 

(b) Definitions. The following defini-
tions apply to this section: 

Direct Federal financial assistance 
means Federal financial assistance pro-
vided when a Federal Government 
agency or an intermediary, as defined 
in this section, selects the provider and 
either purchases services from that 
provider (i.e., via a contract) or awards 

funds to that provider to carry out an 
activity (e.g., via grant, sub-grant, sub- 
award, or cooperative agreement). The 
recipients of sub-grants or sub-awards 
that receive Federal financial assist-
ance through State-administered pro-
grams (e.g., flow-through programs) are 
considered recipients of direct Federal 
financial assistance. In general, Fed-
eral financial assistance shall be treat-
ed as direct, unless it meets the defini-
tion of indirect Federal financial as-
sistance. 

Federal financial assistance means as-
sistance that non-Federal entities re-
ceive or administer in the forms of 
grants, contracts, loans, loan guaran-
tees, property, cooperative agreements, 
food commodities, direct appropria-
tions, or other assistance, but does not 
include a tax credit, deduction, or ex-
emption. 

Indirect Federal financial assistance 
means Federal financial assistance pro-
vided when the choice of the provider is 
placed in the hands of the beneficiary, 
and the cost of that service is paid 
through a voucher, certificate, or other 
similar means of Government-funded 
payment. Federal financial assistance 
provided to an organization is consid-
ered indirect when the Government 
program through which the beneficiary 
receives the voucher, certificate, or 
other similar means of Government- 
funded payment is neutral toward reli-
gion meaning that it is available to 
providers without regard to the reli-
gious or non-religious nature of the in-
stitution and there are no program in-
centives that deliberately skew for or 
against religious or secular providers; 
and the organization receives the as-
sistance as a result of a genuine, inde-
pendent choice of the beneficiary. 

Intermediary means an entity, includ-
ing a nongovernmental organization, 
acting under a contract, grant, or 
other agreement with the Federal Gov-
ernment or with a State, tribal or local 
government that accepts Federal finan-
cial assistance and distributes that as-
sistance to other entities that, in turn, 
carry out activities under HUD pro-
grams. 

Religious exercise has the meaning 
given to the term in 42 U.S.C. 2000cc– 
5(7)(A). 
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(c) Equal participation of faith-based 
organizations in HUD programs and ac-
tivities. Faith-based organizations are 
eligible, on the same basis as any other 
organization, to participate in any 
HUD program or activity, considering 
any permissible accommodations, par-
ticularly under the Religious Freedom 
Restoration Act. Neither the Federal 
Government, nor a State, tribal or 
local government, nor any other entity 
that administers any HUD program or 
activity, shall discriminate against an 
organization on the basis of the organi-
zation’s religious character, affiliation, 
or lack thereof, or on the basis of the 
organization’s religious exercise. For 
purposes of this part, to discriminate 
against an organization on the basis of 
the organization’s religious exercise 
means to disfavor an organization, in-
cluding by failing to select an organi-
zation, disqualifying an organization, 
or imposing any condition or selection 
criterion that otherwise disfavors or 
penalizes an organization in the selec-
tion process or has such an effect: 

(1) Because of conduct that would not 
be considered grounds to disfavor a sec-
ular organization; 

(2) Because of conduct that must or 
could be granted an appropriate accom-
modation in a manner consistent with 
RFRA (42 U.S.C. 2000bb through 2000bb– 
4) or the Religion Clauses of the First 
Amendment to the Constitution; or 

(3) Because of the actual or suspected 
religious motivation of the organiza-
tion’s religious exercise. 

(4) In addition, decisions about 
awards of Federal financial assistance 
must be free from political interference 
or even the appearance of such inter-
ference and must be made on the basis 
of merit, not based on the organiza-
tion’s religious character, affiliation, 
or lack thereof, or based on the organi-
zation’s religious exercise. Notices of 
funding availability, grant agreements, 
and cooperative agreements shall in-
clude language substantially similar to 
that in appendix A to this subpart, 
where faith-based organizations are eli-
gible for such opportunities. 

(d) Independence and identity of faith- 
based organizations. (1) A faith-based or-
ganization that applies for, or partici-
pates in, a HUD program or activity 
supported with Federal financial as-

sistance retains its autonomy, right of 
expression, religious character, author-
ity over its governance, and independ-
ence, and may continue to carry out its 
mission, including the definition, de-
velopment, practice, and expression of 
its religious beliefs. A faith-based orga-
nization that receives Federal financial 
assistance from HUD does not lose the 
protections of law. 

NOTE 1 TO PARAGRAPH (d)(1): Memorandum 
for All Executive Departments and Agencies, 
From the Attorney General, ‘‘Federal Law 
Protections for Religious Liberty’’ (Oct. 6, 
2017) (describing Federal law protections for 
religious liberty). 

(2) A faith-based organization that 
receives direct Federal financial assist-
ance may use space (including a sanc-
tuary, chapel, prayer hall, or other 
space) in its facilities (including a tem-
ple, synagogue, church, mosque, or 
other place of worship) to carry out ac-
tivities under a HUD program without 
concealing, altering, or removing reli-
gious art, icons, scriptures, or other re-
ligious symbols. In addition, a faith- 
based organization participating in a 
HUD program or activity retains its 
authority over its internal governance, 
and may retain religious terms in its 
organization’s name, select its board 
members and employees on the basis of 
their acceptance of or adherence to the 
religious tenets of the organization 
consistent with paragraph (i) of this 
section), and include religious ref-
erences in its organization’s mission 
statements and other governing docu-
ments. 

(e) Explicitly religious activities. If an 
organization engages in explicitly reli-
gious activities (including activities 
that involve overt religious content 
such as worship, religious instruction, 
or proselytization), the explicitly reli-
gious activities must be offered sepa-
rately, in time or location, from the 
programs or activities supported by di-
rect Federal financial assistance and 
participation must be voluntary for the 
beneficiaries of the programs or activi-
ties that receive direct Federal finan-
cial assistance. The use of indirect 
Federal financial assistance is not sub-
ject to this restriction. Nothing in this 
part restricts HUD’s authority under 
applicable Federal law to fund activi-
ties, that can be directly funded by the 
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Government consistent with the Estab-
lishment Clause of the U.S. Constitu-
tion. 

(f) Intermediary responsibilities to en-
sure equal participation of faith-based or-
ganizations in HUD programs. If an 
intermediary—acting under a contract, 
grant, or other agreement with the 
Federal Government or with a State, 
tribal or local government that is ad-
ministering a program supported by 
Federal financial assistance—is given 
the authority to select a nongovern-
mental organization to receive Federal 
financial assistance under a contract, 
grant, sub-grant, sub-award, or cooper-
ative agreement, the intermediary 
must ensure that such organization 
complies with the requirements of this 
section. If the intermediary is a non-
governmental organization, it retains 
all other rights of a nongovernmental 
organization under the program’s stat-
utory and regulatory provisions. 

(g) Nondiscrimination requirements. 
Any organization that receives Federal 
financial assistance under a HUD pro-
gram or activity shall not, in providing 
services with such assistance or car-
rying out activities with such assist-
ance, discriminate against a bene-
ficiary or prospective beneficiary on 
the basis of religion, religious belief, a 
refusal to hold a religious belief, or a 
refusal to attend or participate in a re-
ligious practice. However, an organiza-
tion that participates in a program 
funded by indirect Federal financial as-
sistance need not modify its program 
or activities to accommodate a bene-
ficiary who chooses to expend the indi-
rect aid on the organization’s program 
and may require attendance at all ac-
tivities that are fundamental to the 
program. 

(h) No additional assurances from faith- 
based organizations. A faith-based orga-
nization is not rendered ineligible by 
its religious nature to access and par-
ticipate in HUD programs. Absent reg-
ulatory or statutory authority, no no-
tice of funding availability, grant 
agreement, cooperative agreement, 
covenant, memorandum of under-
standing, policy, or regulation that is 
used by HUD or a recipient or inter-
mediary in administering Federal fi-
nancial assistance from HUD shall re-
quire otherwise eligible faith-based or-

ganizations to provide assurances or 
notices where they are not required of 
similarly situated secular organiza-
tions. All organizations that partici-
pate in HUD programs or activities, in-
cluding organizations with religious 
character or affiliations, must carry 
out eligible activities in accordance 
with all program requirements, subject 
to any required or appropriate accom-
modation, particularly under the Reli-
gious Freedom Restoration Act, and 
other applicable requirements gov-
erning the conduct of HUD-funded ac-
tivities, including those prohibiting 
the use of direct financial assistance to 
engage in explicitly religious activi-
ties. No notice of funding availability, 
grant agreement, cooperative agree-
ment, covenant, memorandum of un-
derstanding, policy, or regulation that 
is used by HUD or a recipient or inter-
mediary in administering financial as-
sistance from HUD shall disqualify oth-
erwise eligible faith-based organiza-
tions from participating in HUD’s pro-
grams or activities because such orga-
nization is motivated or influenced by 
religious faith to provide such pro-
grams and activities, or because of its 
religious character or affiliation, or on 
grounds that discriminate against an 
organization on the basis of the organi-
zation’s religious exercise, as defined 
in this part. 

(i) Exemption from Title VII employ-
ment discrimination requirements. A reli-
gious organization’s exemption from 
the Federal prohibition on employment 
discrimination on the basis of religion, 
set forth in section 702(a) of the Civil 
Rights Act of 1964 (42 U.S.C. 2000e–1), is 
not forfeited when the organization 
participates in a HUD program. Some 
HUD programs, however, contain inde-
pendent statutory provisions that im-
pose certain nondiscrimination re-
quirements on all grantees. Accord-
ingly, grantees should consult with the 
appropriate HUD program office to de-
termine the scope of applicable re-
quirements. 

(j) Acquisition, construction, and reha-
bilitation of structures. Direct Federal fi-
nancial assistance may be used for the 
acquisition, construction, or rehabili-
tation of structures only to the extent 
that those structures are used for con-
ducting eligible activities under a HUD 
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program or activity. Where a structure 
is used for both eligible and explicitly 
religious activities (including activi-
ties that involve overt religious con-
tent such as worship, religious instruc-
tion, or proselytization), direct Federal 
financial assistance may not exceed 
the cost of the share of acquisition, 
construction, or rehabilitation attrib-
utable to eligible activities in accord-
ance with the cost accounting require-
ments applicable to the HUD program 
or activity. However, acquisition, con-
struction, or rehabilitation of sanc-
tuaries, chapels, or other rooms that a 
HUD-funded faith-based organization 
uses as its principal place of worship, 
may not be paid with direct Federal fi-
nancial assistance. Disposition of real 
property by a faith-based organization 
after its use for an authorized purpose, 
or any change in use of the property 
from an authorized purpose, is subject 
to Government-wide regulations gov-
erning real property disposition (2 CFR 
part 200, subpart D) and the HUD pro-
gram regulations, as directed by HUD. 

(k) Commingling of Federal and State, 
tribal, and local funds. If a State, tribal, 
or local government voluntarily con-
tributes its own funds to supplement 
direct Federal financial assistance for 
an activity, the State, tribal or local 
government has the option to seg-
regate those funds or commingle them 
with the direct Federal financial as-
sistance. However, if the funds are 
commingled, the requirements of this 
section apply to all of the commingled 
funds. Further, if a State, tribal, or 
local government is required to con-
tribute matching funds to supplement 
direct Federal financial assistance for 
an activity, the matching funds are 
considered commingled with the direct 
Federal financial assistance and, there-
fore, subject to the requirements of 
this section. Some HUD programs’ re-
quirements govern any activity as-
sisted under those programs. Accord-
ingly, recipients should consult with 
the appropriate HUD program office to 
determine the scope of applicable re-
quirements. 

(l) Tax exempt organizations. In gen-
eral, HUD does not require that a re-
cipient, including a faith-based organi-
zation, obtain tax-exempt status under 
section 501(c)(3) of the Internal Rev-

enue Code to be eligible for funding 
under HUD programs. Many grant pro-
grams, however, do require an organi-
zation to be a nonprofit organization in 
order to be eligible for funding. Notices 
of funding availability that require or-
ganizations to have nonprofit status 
will specifically so indicate in the eli-
gibility section of the notice of funding 
availability. In addition, if any notice 
of funding availability requires an or-
ganization to maintain tax-exempt sta-
tus, it will expressly state the statu-
tory authority for requiring such sta-
tus. Applicants should consult with the 
appropriate HUD program office to de-
termine the scope of any applicable re-
quirements. In HUD programs in which 
an applicant must show that it is a 
nonprofit organization but this is not 
statutorily defined, the applicant may 
do so by any of the following means: 

(1) Proof that the Internal Revenue 
Service currently recognizes the appli-
cant as an organization to which con-
tributions are tax deductible under sec-
tion 501(c)(3) of the Internal Revenue 
Code; 

(2) A statement from a State or other 
governmental taxing body or the State 
secretary of State certifying that— 

(i) The organization is a nonprofit or-
ganization operating within the State; 
and 

(ii) No part of its net earnings may 
benefit any private shareholder or indi-
vidual; 

(3) A certified copy of the applicant’s 
certificate of incorporation or similar 
document that clearly establishes the 
nonprofit status of the applicant; 

(4) Any item described in paragraphs 
(l)(1) through (3) of this section, if that 
item applies to a State or national par-
ent organization, together with a 
statement by the State or parent orga-
nization that the applicant is a local 
nonprofit affiliate; or 

(5) For an entity that holds a sin-
cerely held religious belief that it can-
not apply for a determination as an en-
tity that is tax-exempt under section 
501(c)(3) of the Internal Revenue Code, 
evidence sufficient to establish that 
the entity would otherwise qualify as a 
nonprofit organization under para-
graphs (l)(1) through (4) of this section. 
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(m) Rule of construction. Neither HUD 
nor any recipient or other inter-
mediary receiving funds under any 
HUD program or activity shall con-
strue these provisions in such a way as 
to advantage or disadvantage faith- 
based organizations affiliated with his-
toric or well-established religions or 
sects in comparison with other reli-
gions or sects. 

[69 FR 41717, July 9, 2004, as amended at 80 
FR 75934, Dec. 7, 2015; 81 FR 19416, Apr. 4, 
2016; 85 FR 82315, Dec. 17, 2020] 

§ 5.110 Waivers. 

Upon determination of good cause, 
the Secretary may, subject to statu-
tory limitations, waive any provision 
of this title and delegate this authority 
in accordance with section 106 of the 
Department of Housing and Urban De-
velopment Reform Act of 1989 (42 
U.S.C. 3535(q)). 

§ 5.111 Housing counseling. 

(a) Any housing counseling, including 
homeownership counseling or rental 
housing counseling, as defined in 
§ 5.100, required under or provided in 
connection with any program adminis-
tered by HUD shall be provided only by 
organizations and counselors certified 
by the Secretary under 24 CFR part 214 
to provide housing counseling, con-
sistent with 12 U.S.C. 1701x. 

(b) For purposes of this section, re-
quired under or provided in connection 
with any program administered by HUD 
means: 

(1) Housing counseling required by 
statute, regulation, Notice of Funding 
Availability (NOFA), or otherwise re-
quired by HUD; 

(2) Housing counseling that is funded 
under a HUD program; 

(3) Housing counseling that is re-
quired by a grantee or subgrantee of a 
HUD program as a condition of receiv-
ing assistance under the HUD program; 
or 

(4) Housing counseling to which a 
family assisted under a HUD program 
is referred, by a grantee or subgrantee 
of the HUD program. 

[81 FR 90657, Dec. 14, 2016] 

AFFIRMATIVELY FURTHERING FAIR 
HOUSING 

SOURCE: Sections 5.150 through 5.180 appear 
at 80 FR 42352, July 16, 2015, unless otherwise 
noted. 

§ 5.150 Affirmatively Furthering Fair 
Housing: Purpose. 

Pursuant to the affirmatively fur-
thering fair housing mandate in sec-
tion 808(e)(5) of the Fair Housing Act, 
and in subsequent legislative enact-
ments, the purpose of the Affirma-
tively Furthering Fair Housing (AFFH) 
regulations is to provide program par-
ticipants with a substantive definition 
of the AFFH requirement, as well as to 
provide access to an effective planning 
approach to aid those program partici-
pants that wish to avail themselves of 
it in taking meaningful actions to 
overcome historic patterns of segrega-
tion, promote fair housing choice, and 
foster inclusive communities that are 
free from discrimination. 

[86 FR 30790, June 10, 2021] 

§ 5.151 Affirmatively Further Fair 
Housing: Definitions. 

For purposes of §§ 5.150 through 5.152, 
the terms ‘‘consolidated plan,’’ ‘‘con-
sortium,’’ ‘‘unit of general local gov-
ernment,’’ ‘‘jurisdiction,’’ and ‘‘State’’ 
are defined in 24 CFR part 91. For 
PHAs, ‘‘jurisdiction’’ is defined in 24 
CFR 982.4. The following additional 
definitions are provided solely for pur-
poses of §§ 5.150 through 5.152 and re-
lated amendments in 24 CFR parts 91, 
92, 570, 574, 576, and 903: 

Affirmatively furthering fair housing 
means taking meaningful actions, in 
addition to combating discrimination, 
that overcome patterns of segregation 
and foster inclusive communities free 
from barriers that restrict access to 
opportunity based on protected charac-
teristics. Specifically, affirmatively 
furthering fair housing means taking 
meaningful actions that, taken to-
gether, address significant disparities 
in housing needs and in access to op-
portunity, replacing segregated living 
patterns with truly integrated and bal-
anced living patterns, transforming ra-
cially or ethnically concentrated areas 
of poverty into areas of opportunity, 
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