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served upon respondent and simulta-
neously filed with the Office of Hear-
ings and Appeals, and shall state the
following:

(1) The factual basis for the decision
to seek a penalty;

(2) The applicable civil money pen-
alty statute;

(3) The amount of penalty sought;

(4) The right to submit a response in
writing, within 15 days of receipt of the
complaint, requesting a hearing on any
material fact in the complaint, or on
the appropriateness of the penalty
sought;

(5) The address to which a response
must be sent;

(6) That the failure to submit a re-
sponse may result in the imposition of
the penalty in the amount sought.

(c) A copy of this part and of 24 CFR
part 26, subpart B, shall be included
with the complaint.

(d) Service of the complaint. The com-
plaint shall be served on the respond-
ent by first class mail, personal deliv-
ery, or other means.

(e) Before taking an action under
§§30.35 for violation of 12 U.S.C. §1735f-
14(b)(1)(D) or (F), 30.36, or 30.50 for vio-
lation of 12 U.S.C. 1723i(b)(1)(G) or (I),
the Secretary shall inform the Attor-
ney General of the United States,
which may be accomplished by pro-
viding a copy of the complaint. The
Secretary shall include in the body of
the complaint a statement confirming
that this action was taken.

[61 FR 50215, Sept. 24, 1996, as amended at 74
FR 2752, Jan. 15, 2009]

§30.90 Response to the complaint.

(a) Request for a hearing. If the re-
spondent desires a hearing before an
administrative law judge, the respond-
ent shall submit a request for a hearing
to HUD and the Office of Hearings and
Appeals no later than 15 days following
receipt of the complaint, as required by
statute. This mandated period cannot
be extended.

(b) Answer. In any case in which the
respondent has requested a hearing,
the respondent shall serve upon HUD
and file with the Office of Hearings and
Appeals a written answer to the com-
plaint within 30 days of receipt of the
complaint, unless such time is ex-
tended by the administrative law judge
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for good cause. The answer shall in-
clude the admission or denial of each
allegation of liability made in the com-
plaint; any defense on which the re-
spondent intends to rely; any reasons
why the civil money penalty should be
less than the amount sought in the
complaint, based on the factors listed
at §30.80; and the name, address, and
telephone number of the person who
will act as the respondent’s representa-
tive, if any.

(c) Filing with the administrative law
judges. HUD shall file the complaint
and response with the Docket Clerk,
Office of Hearings and Appeals, in ac-
cordance with §26.38 of this chapter. If
no response is submitted, then HUD
may file a motion for default judg-
ment, together with a copy of the com-
plaint, in accordance with §26.41 of this
title.

[61 FR 50215, Sept. 24, 1996, as amended at 74
FR 2752, Jan. 15, 2009; 74 FR 7313, Feb. 17,
2009; 74 FR 4635, Jan. 26, 2009; 78 FR 4060, Jan.
18, 2013]

§30.95 Hearings.

Hearings under this part shall be con-
ducted in accordance with the proce-
dures applicable to hearings in accord-
ance with the Administrative Proce-
dure Act, set forth in 24 CFR part 26.

[74 FR 2752, Jan. 15, 2009]

§30.100 Settlement of a civil money
penalty action.

The officials listed at subpart B of
this part, or their designees (or the
Mortgagee Review Board, or designee,
for violations under §30.35), are author-
ized to enter into settlement agree-
ments resolving civil money penalty
actions that may be brought under part
30.

[74 FR 2752, Jan. 15, 2009]

PART 35—LEAD-BASED PAINT POI-
SONING PREVENTION IN CER-
TAIN RESIDENTIAL STRUCTURES

Subpart A—Disclosure of Known Lead-
Based Paint Hazards Upon Sale or
Lease of Residential Property

Sec.
35.80 Purpose.
35.82 Scope and applicability.
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AUTHORITY: 42 U.S.C. 3535(d), 4821, and 4851.

Subpart A—Disclosure of Known
Lead-Based Paint and/or
Lead-Based Paint Hazards
Upon Sale or Lease of Resi-
dential Property

SOURCE: 61 FR 9082, Mar. 6, 1996, unless oth-
erwise noted. Redesignated at 64 FR 50201,
Sept. 15, 1999.

§35.80 Purpose.

This subpart implements the provi-
sions of 42 U.S.C. 4852d, which impose
certain requirements on the sale or
lease of target housing. Under this sub-
part, a seller or lessor of target hous-
ing shall disclose to the purchaser or
lessee the presence of any known lead-
based paint and/or lead-based paint
hazards; provide available records and
reports; provide the purchaser or lessee
with a lead hazard information pam-
phlet; give purchasers a 10-day oppor-
tunity to conduct a risk assessment or
inspection; and attach specific disclo-
sure and warning language to the sales
or leasing contract before the pur-
chaser or lessee is obligated under a
contract to purchase or lease target
housing.

§35.82 Scope and applicability.

This subpart applies to all trans-
actions to sell or lease target housing,
including subleases, with the exception
of the following:

(a) Sales of target housing at fore-
closure.

(b) Leases of target housing that
have been found to be lead-based paint
free by an inspector certified under the
Federal certification program or under
a federally accredited State or tribal
certification program. Until a Federal
certification program or federally ac-
credited State certification program is
in place within the State, inspectors
shall be considered qualified to conduct
an inspection for this purpose if they
have received certification under any
existing State or tribal inspector cer-
tification program. The lessor has the
option of using the results of addi-
tional test(s) by a certified inspector to
confirm or refute a prior finding.
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(c) Short-term leases of 100 days or
less, where no lease renewal or exten-
sion can occur.

(d) Renewals of existing leases in tar-
get housing in which the lessor has pre-
viously disclosed all information re-
quired under §35.88 and where no new
information described in §35.88 has
come into the possession of the lessor.
For the purposes of this paragraph, re-
newal shall include both renegotiation
of existing lease terms and/or ratifica-
tion of a new lease.

§35.84 Effective dates.

The requirements in this subpart
take effect in the following manner:

(a) For owners of more than four resi-
dential dwellings, the requirements
shall take effect on September 6, 1996.

(b) For owners of one to four residen-
tial dwellings, the requirements shall
take effect on December 6, 1996.

§35.86 Definitions.

The following definitions apply to
this subpart.

The Act means the Residential Lead-
Based Paint Hazard Reduction Act of
1992, 42 U.S.C. 4852d.

Agent means any party who enters
into a contract with a seller or lessor,
including any party who enters into a
contract with a representative of the
seller or lessor, for the purpose of sell-
ing or leasing target housing. This
term does not apply to purchasers or
any purchaser’s representative who re-
ceives all compensation from the pur-
chaser.

Available means in the possession of
or reasonably obtainable by the seller
or lessor at the time of the disclosure.

Common area means a portion of a
building generally accessible to all
residents/users including, but not lim-
ited to, hallways, stairways, laundry
and recreational rooms, playgrounds,
community centers, and boundary
fences.

Contract for the purchase and sale of
residential real property means any con-
tract or agreement in which one party
agrees to purchase an interest in real
property on which there is situated one
or more residential dwellings used or
occupied, or intended to be used or oc-
cupied, in whole or in part, as the home
or residence of one or more persons.

24 CFR Subtitle A (4-1-23 Edition)

EPA means the Environmental Pro-
tection Agency.

Evaluation means a risk assessment
and/or inspection.

Foreclosure means any of the various
methods, statutory or otherwise,
known in different jurisdictions, of en-
forcing payment of a debt, by the tak-
ing and selling of real property.

Housing for the elderly means retire-
ment communities or similar types of
housing reserved for households com-
posed of one or more persons 62 years
of age or more at the time of initial oc-
cupancy.

Inspection means:

(1) A surface-by-surface investigation
to determine the presence of lead-based
paint as provided in section 302(c) of
the Lead-Based Paint Poisoning and
Prevention Act [42 U.S.C. 4822], and

(2) The provision of a report explain-
ing the results of the investigation.

Lead-based paint means paint or other
surface coatings that contain lead
equal to or in excess of 1.0 milligram
per square centimeter or 0.5 percent by
weight.

Lead-based paint free housing means
target housing that has been found to
be free of paint or other surface coat-
ings that contain lead equal to or in
excess of 1.0 milligram per square cen-
timeter or 0.5 percent by weight.

Lead-based paint hazard means any
condition that causes exposure to lead
from lead-contaminated dust, lead-con-
taminated soil, or lead-contaminated
paint that is deteriorated or present in
accessible surfaces, friction surfaces,
or impact surfaces that would result in
adverse human health effects as estab-
lished by the appropriate Federal agen-
cy.

Lessee means any entity that enters
into an agreement to lease, rent, or
sublease target housing, including but
not limited to individuals, partner-
ships, corporations, trusts, government
agencies, housing agencies, Indian
tribes, and nonprofit organizations.

Lessor means any entity that offers
target housing for lease, rent, or sub-
lease, including but not limited to indi-
viduals, partnerships, corporations,
trusts, government agencies, housing
agencies, Indian tribes, and nonprofit
organizations.
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Owner means any entity that has
legal title to target housing, including
but not limited to individuals, partner-
ships, corporations, trusts, government
agencies, housing agencies, Indian
tribes, and nonprofit organizations, ex-
cept where a mortgagee holds legal
title to property serving as collateral
for a mortgage loan, in which case the
owner would be the mortgagor.

Purchaser means an entity that en-
ters into an agreement to purchase an
interest in target housing, including
but not limited to individuals, partner-
ships, corporations, trusts, government
agencies, housing agencies, Indian
tribes, and nonprofit organizations.

Reduction means measures designed
to reduce or eliminate human exposure
to lead-based paint hazards through
methods including interim controls
and abatement.

Residential dwelling means:

(1) A single-family dwelling, includ-
ing attached structures such as porches
and stoops; or

(2) A single-family dwelling unit in a
structure that contains more than one
separate residential dwelling unit, and
in which each such unit is used or oc-
cupied, or intended to be used or occu-
pied, in whole or in part, as the resi-
dence of one or more persons.

Risk assessment means an on-site in-
vestigation to determine and report
the existence, nature, severity, and lo-
cation of lead-based paint hazards in
residential dwellings, including:

(1) Information gathering regarding
the age and history of the housing and
occupancy by children under age 6;

(2) Visual inspection;

(3) Limited wipe sampling or other
environmental sampling techniques;

(4) Other activity as may be appro-
priate; and

(5) Provision of a report explaining
the results of the investigation.

Seller means any entity that transfers
legal title to target housing, in whole
or in part, in return for consideration,
including but not limited to individ-
uals, partnerships, corporations,
trusts, government agencies, housing
agencies, Indian tribes, and nonprofit
organizations. The term ‘‘seller’” also
includes:

§35.88

(1) An entity that transfers shares in
a cooperatively owned project, in re-
turn for consideration; and

(2) An entity that transfers its inter-
est in a leasehold, in jurisdictions or
circumstances where it is legally per-
missible to separate the fee title from
the title to the improvement, in return
for consideration.

Target housing means any housing
constructed prior to 1978, except hous-
ing for the elderly or persons with dis-
abilities (unless any child who is less
than 6 years of age resides or is ex-
pected to reside in such housing) or
any 0-bedroom dwelling.

TSCA means the Toxic Substances
Control Act, 15 U.S.C. 2601.

0-bedroom dwelling means any residen-
tial dwelling in which the living area is
not separated from the sleeping area.
The term includes efficiencies, studio
apartments, dormitory housing, mili-
tary barracks, and rentals of individual
rooms in residential dwellings.

§35.88 Disclosure requirements for

sellers and lessors.

(a) The following activities shall be
completed before the purchaser or les-
see is obligated under any contract to
purchase or lease target housing that
is not otherwise an exempt transaction
pursuant to §35.82. Nothing in this sec-
tion implies a positive obligation on
the seller or lessor to conduct any eval-
uation or reduction activities.

(1) The seller or lessor shall provide
the purchaser or lessee with an EPA-
approved lead hazard information pam-
phlet. Such pamphlets include the EPA
document entitled Protect Your Family
From Lead in Your Home (EPA —T47-K-
94-001) or an equivalent pamphlet that
has been approved for use in that State
by EPA.

(2) The seller or lessor shall disclose
to the purchaser or lessee the presence
of any known lead-based paint and/or
lead-based paint hazards in the target
housing being sold or leased. The seller
or lessor shall also disclose any addi-
tional information available con-
cerning the known Ilead-based paint
and/or lead-based paint hazards, such
as the basis for the determination that
lead-based paint and/or lead-based
paint hazards exist, the location of the
lead-based paint and/or lead-based
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paint hazards, and the condition of the
painted surfaces.

(3) The seller or lessor shall disclose
to each agent the presence of any
known lead-based paint and/or lead-
based paint hazards in the target hous-
ing being sold or leased and the exist-
ence of any available records or reports
pertaining to lead-based paint and/or
lead-based paint hazards. The seller or
lessor shall also disclose any additional
information available concerning the
known lead-based paint and/or lead-
based paint hazards, such as the basis
for the determination that lead-based
paint and/or lead-based paint hazards
exist, the location of the lead-based
paint and/or lead-based paint hazards,
and the condition of the painted sur-
faces.

(4) The seller or lessor shall provide
the purchaser or lessee with any
records or reports available to the sell-
er or lessor pertaining to lead-based
paint and/or lead-based paint hazards
in the target housing being sold or
leased. This requirement includes
records and reports regarding common
areas. This requirement also includes
records and reports regarding other
residential dwellings in multifamily
target housing, provided that such in-
formation is part of an evaluation or
reduction of lead-based paint and/or
lead-based paint hazards in the target
housing as a whole.

(b) If any of the disclosure activities
identified in paragraph (a) of this sec-
tion occurs after the purchaser or les-
see has provided an offer to purchase or
lease the housing, the seller or lessor
shall complete the required disclosure
activities prior to accepting the pur-
chaser’s or lessee’s offer and allow the
purchaser or lessee an opportunity to
review the information and possibly
amend the offer.

(Approved by the Office of Management and
Budget under control number 2070-0151)

[61 FR 9082, Mar. 6, 1996, as amended at 64 FR
14382, Mar. 25, 1999]

§35.90 Opportunity to conduct an

evaluation.

(a) Before a purchaser is obligated
under any contract to purchase target
housing, the seller shall permit the
purchaser a 10-day period (unless the
parties mutually agree, in writing,

24 CFR Subtitle A (4-1-23 Edition)

upon a different period of time) to con-
duct a risk assessment or inspection
for the presence of lead-based paint
and/or lead-based paint hazards.

(b) Notwithstanding paragraph (a) of
this section, a purchaser may waive
the opportunity to conduct the risk as-
sessment or inspection by so indicating
in writing.

(Approved by the Office of Management and
Budget under control number 2070-0151)

[61 FR 9082, Mar. 6, 1996, as amended at 64 FR
14382, Mar. 25, 1999]

§35.92 Certification and acknowledg-
ment of disclosure.

(a) Seller requirements. Each contract
to sell target housing shall include an
attachment containing the following
elements, in the language of the con-
tract (e.g., English, Spanish):

(1) A Lead Warning Statement con-
sisting of the following language:

Every purchaser of any interest in residen-
tial real property on which a residential
dwelling was built prior to 1978 is notified
that such property may present exposure to
lead from lead-based paint that may place
young children at risk of developing lead
poisoning. Lead poisoning in young children
may produce permanent neurological dam-
age, including learning disabilities, reduced
intelligence quotient, behavioral problems,
and impaired memory. Lead poisoning also
poses a particular risk to pregnant women.
The seller of any interest in residential real
property is required to provide the buyer
with any information on lead-based paint
hazards from risk assessments or inspections
in the seller’s possession and notify the
buyer of any known lead-based paint haz-
ards. A risk assessment or inspection for pos-
sible lead-based paint hazards is rec-
ommended prior to purchase.

(2) A statement by the seller dis-
closing the presence of known lead-
based paint and/or lead-based paint
hazards in the target housing being
sold or indicating no knowledge of the
presence of lead-based paint and/or
lead-based paint hazards. The seller
shall also provide any additional infor-
mation available concerning the
known lead-based paint and/or lead-
based paint hazards, such as the basis
for the determination that lead-based
paint and/or lead-based paint hazards
exist, the location of the lead-based
paint and/or lead-based paint hazards,
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and the condition of the painted sur-
faces.

(3) A list of any records or reports
available to the seller pertaining to
lead-based paint and/or lead-based
paint hazards in the housing that have
been provided to the purchaser. If no
such records or reports are available,
the seller shall so indicate.

(4) A statement by the purchaser af-
firming receipt of the information set
out in paragraphs (a)(2) and (a)(3) of
this section and the lead hazard infor-
mation pamphlet required under sec-
tion 15 U.S.C. 2696.

(5) A statement by the purchaser that
he/she has either:

(i) Received the opportunity to con-
duct the risk assessment or inspection
required by §35.90(a); or

(ii) Waived the opportunity.

(6) When any agent is involved in the
transaction to sell target housing on
behalf of the seller, a statement that:

(i) The agent has informed the seller
of the seller’s obligations under 42
U.S.C. 4852d; and

(ii) The agent is aware of his/her duty
to ensure compliance with the require-
ments of this subpart.

(7) The signatures of the sellers,
agents, and purchasers, certifying to
the accuracy of their statements, to
the best of their knowledge, along with
the dates of signature.

(b) Lessor requirements. Each contract
to lease target housing shall include,
as an attachment or within the con-
tract, the following elements, in the
language of the contract (e.g., English,
Spanish):

(1) A Lead Warning Statement with
the following language:

Housing built before 1978 may contain lead-
based paint. Lead from paint, paint chips,
and dust can pose health hazards if not man-
aged properly. Lead exposure is especially
harmful to young children and pregnant
women. Before renting pre-1978 housing, les-
sors must disclose the presence of lead-based
paint and/or lead-based paint hazards in the
dwelling. Lessees must also receive a feder-
ally approved pamphlet on lead poisoning
prevention.

(2) A statement by the lessor dis-
closing the presence of known lead-
based paint and/or lead-based paint
hazards in the target housing being
leased or indicating no knowledge of
the presence of lead-based paint and/or

§35.92

lead-based paint hazards. The lessor
shall also disclose any additional infor-
mation available concerning the
known lead-based paint and/or lead-
based paint hazards, such as the basis
for the determination that lead-based
paint and/or lead-based paint hazards
exist in the housing, the location of the
lead-based paint and/or lead-based
paint hazards, and the condition of the
painted surfaces.

(3) A list of any records or reports
available to the lessor pertaining to
lead-based paint and/or lead-based
paint hazards in the housing that have
been provided to the lessee. If no such
records or reports are available, the
lessor shall so indicate.

(4) A statement by the lessee affirm-
ing receipt of the information set out
in paragraphs (b)(2) and (b)(3) of this
section and the lead hazard informa-
tion pamphlet required under 15 U.S.C.
2696.

(5) When any agent is involved in the
transaction to lease target housing on
behalf of the lessor, a statement that:

(i) The agent has informed the lessor
of the lessor’s obligations under 42
U.S.C. 4852d; and

(ii) The agent is aware of his/her duty
to ensure compliance with the require-
ments of this subpart.

(6) The signatures of the lessors,
agents, and lessees certifying to the ac-
curacy of their statements to the best
of their knowledge, along with the
dates of signature.

(c) Retention of certification and ac-
knowledgment information. (1) The sell-
er, and any agent, shall retain a copy
of the completed attachment required
under paragraph (a) of this section for
no less than 3 years from the comple-
tion date of the sale. The lessor, and
any agent, shall retain a copy of the
completed attachment or lease con-
tract containing the information re-
quired under paragraph (b) of this sec-
tion for no less than 3 years from the
commencement of the leasing period.

(2) This recordkeeping requirement is
not intended to place any limitations
on civil suits under the Act, or to oth-
erwise affect a lessee’s or purchaser’s
rights under the civil penalty provi-
sions of 42 U.S.C. 4852d(b)(3).

(d) The seller, lessor, or agent shall
not be responsible for the failure of a

291



§35.94

purchaser’s or lessee’s legal representa-
tive (where such representative re-
ceives all compensation from the pur-
chaser or lessee) to transmit disclosure
materials to the purchaser or lessee,
provided that all required parties have
completed and signed the necessary
certification and acknowledgment lan-
guage required under paragraphs (a)
and (b) of this section.

(Approved by the Office of Management and
Budget under control number 2070-0151)

[61 FR 9082, Mar. 6, 1996, as amended at 64 FR
14382, Mar. 25, 1999]

§35.94 Agent responsibilities.

(a) Each agent shall ensure compli-
ance with all requirements of this sub-
part. To ensure compliance, the agent
shall:

(1) Inform the seller or lessor of his/
her obligations under §§35.88, 35.90, and
35.92.

(2) Ensure that the seller or lessor
has performed all activities required
under §§35.88, 35.90, and 35.92, or person-
ally ensure compliance with the re-
quirements of §§35.88, 35.90, and 35.92.

(b) If the agent has complied with
paragraph (a)(1) of this section, the
agent shall not be liable for the failure
to disclose to a purchaser or lessee the
presence of lead-based paint and/or
lead-based paint hazards known by a
seller or lessor but not disclosed to the
agent.

(Approved by the Office of Management and
Budget under control number 2070-0151)

[61 FR 9082, Mar. 6, 1996, as amended at 64 FR
14382, Mar. 25, 1999]

§35.96 Enforcement.

(a) Any person who knowingly fails
to comply with any provision of this
subpart shall be subject to civil mone-
tary penalties in accordance with the
provisions of 42 U.S.C. 3545 and 24 CFR
part 30.

(b) The Secretary is authorized to
take such action as may be necessary
to enjoin any violation of this subpart
in the appropriate Federal district
court.

(¢) Any person who knowingly vio-
lates the provisions of this subpart
shall be jointly and severally liable to
the purchaser or lessee in an amount
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equal to 3 times the amount of dam-
ages incurred by such individual.

(d) In any civil action brought for
damages pursuant to 42 TU.S.C.
4852d(b)(3), the appropriate court may
award court costs to the party com-
mencing such action, together with
reasonable attorney fees and any ex-
pert witness fees, if that party prevails.

(e) Failure or refusal to comply with
§§35.88 (disclosure requirements for
sellers and lessors), §35.90 (opportunity
to conduct an evaluation), §35.92 (cer-
tification and acknowledgment of dis-
closure), or §35.94 (agent responsibil-
ities) is a violation of 42 U.S.C.
4852d(b)(5) and of T'SCA section 409 (15
U.S.C. 2689).

(f) Violators may be subject to civil
and criminal sanctions pursuant to
TSCA section 16 (156 U.S.C. 2615) for
each violation. For purposes of enforc-
ing this subpart, the penalty for each
violation applicable under 15 U.S.C.
2615 shall be not more than $10,000.

§35.98 Impact on State and local re-
quirements.

Nothing in this subpart shall relieve
a seller, lessor, or agent from any re-
sponsibility for compliance with State
or local laws, ordinances, codes, or reg-
ulations governing notice or disclosure
of known lead-based paint and/or lead-
based paint hazards. Neither HUD nor
EPA assumes any responsibility for en-
suring compliance with such State or
local requirements.

Subpart B—General Lead-Based
Paint Requirements and Defi-
nitions for All Programs.

SOURCE: 64 FR 50202, Sept. 15, 1999, unless
otherwise noted.

§35.100 Purpose and applicability.

(a) Purpose. The requirements of sub-
parts B through R of this part are pro-
mulgated to implement the Lead-Based
Paint Poisoning Prevention Act, as
amended (42 U.S.C. 4821 et seq.), and the
Residential Lead-Based Paint Hazard
Reduction Act of 1992 (42 U.S.C. 4851 et
seq.).

(b) Applicability—(1) This subpart. This
subpart applies to all target housing
that is federally owned and target
housing receiving Federal assistance to
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which subparts C, D, F through M, and
R of this part apply, except where indi-
cated.

(2) Other subparts—(i) General. Sub-
parts C, D, and F through M of this
part each set forth requirements for a
specific type of Federal housing activ-
ity or assistance, such as multifamily
mortgage insurance, project-based
rental assistance, rehabilitation, or
tenant-based rental assistance. Sub-
part R of this part provides standards
and methods for activities required in
subparts B, C, D, and F through M of
this part.

(ii) Application to programs. Most HUD
housing programs are covered by only
one subpart of this part, but some pro-
grams can be used for more than one
type of assistance and therefore are
covered by more than one subpart of
this part. A current list of programs
covered by each subpart of this part is
available on the internet at
www.hud.gov, or by mail from the Na-
tional Lead Information Center at 1-
800-424-LEAD. Examples of flexible
programs that can provide more than
one type of assistance are the HOME
Investment Partnerships program, the
Community Development Block Grant
program, and the Indian Housing Block
Grant Program. Grantees, partici-
pating jurisdictions, Indian tribes and
other entities administering such flexi-
ble programs must decide which sub-
part applies to the type of assistance
being provided to a particular dwelling
unit or residential property.

(iii) Application to dwelling units. In
some cases, more than one type of as-
sistance may be provided to the same
dwelling unit. In such cases, the sub-
part or section with the most protec-
tive initial hazard reduction require-
ments applies. Paragraph (c) of this
section provides a table that lists the
subparts and sections of this part in
order from the most protective to the
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least protective. (This list is based only
on the requirements for initial hazard
reduction. The summary of require-
ments on this list is not a complete list
of requirements. It is necessary to refer
to the applicable subparts and sections
to determine all applicable require-
ments.)

(iv) Example. A multifamily building
has 100 dwelling units and was built in
1965. The property is financed with
HUD multifamily mortgage insurance.
This building is covered by subpart G
of this part (see §35.626—Multifamily
mortgage insurance for properties con-
structed after 1959), which is at protec-
tiveness level 5 in the table set forth in
paragraph (c) of this section. In the
same building, however, 50 of the 100
dwelling units are receiving project-
based assistance, and the average an-
nual assistance per assisted unit is
$5,5600. Those 50 units, and common
areas servicing those units, are covered
by the requirements of subpart H of
this part (see §35.715—Project-based as-
sistance for multifamily properties re-
ceiving more than $5,000 per unit),
which are at protectiveness level 3.
Therefore, because level 3 is a higher
level of protectiveness than level 5, the
units receiving project-based assist-
ance, and common areas servicing
those units, must comply at level 3,
while the rest of the building can be
operated at level 5. The owner may
choose to operate the entire building at
level 3 for simplicity.

(¢c) Table One. The following table
lists the subparts and sections of this
part applying to HUD programs in
order from most protective to least
protective hazard reduction require-
ments. The summary of hazard reduc-
tion requirements in this table is not
complete. Readers must refer to rel-
evant subpart for complete require-
ments.

Level of
protection

Subpart, section, and type of assistance

Hazard reduction
requirements

versions and major rehabilitations.

assistance.

Subpart L, Public housing. Subpart G, § 35.630, Multifamily mortgage insurance for con-
Subpart J, §35.930(d), Properties receiving more than $25,000 per unit in rehabilitation

Subpart G, §35.620, Multifamily mortgage insurance for properties constructed before
1960, other than conversions and major rehabilitations. Subpart H, §35.715, Project-
based assistance for multifamily properties receiving more than $5,000 per unit. Sub-
part |, HUD-owned multifamily property. Subpart J, §35.930(c), Properties receiving
more than $5,000 and up to $25,000 per unit in rehabilitation assistance.

Full abatement of lead-
based paint.

Abatement of lead-
based paint hazards.

Interim controls.
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Level of
protection

Subpart, section, and type of assistance

Hazard reduction
requirements

part M, Tenant-based rental assistance.
1959.

assistance.

Subpart F, HUD-owned single family properties. Subpart H, §35.720, Project-based
rental assistance for multifamily properties receiving up to $5,000 per unit and single
family properties. Subpart K, Acquisition, leasing, support services, or operation. Sub-

Subpart G, §35.625, Multifamily mortgage insurance for properties constructed after

Subpart J, §35.930(b), Properties receiving up to and including $5,000 in rehabilitation

Paint stabilization.

Ongoing lead-based
paint maintenance.

Safe work practices
during rehabilitation.

§35.105 [Reserved]

§35.106 Information
quirements.

The information collection require-
ments contained in this part have been
approved by the Office of Management
and Budget (OMB) in accordance with
the requirements of the Paperwork Re-
duction Act of 1995 (44 U.S.C. 2501-3520),
and have been assigned OMB control
number 2539-0009. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless the collection dis-
plays a valid control number.

collection re-

§35.110 Definitions.

Abatement means any set of measures
designed to permanently eliminate
lead-based paint or lead-based paint
hazards (see definition of ‘‘perma-
nent’’). Abatement includes:

(1) The removal of lead-based paint
and dust-lead hazards, the permanent
enclosure or encapsulation of lead-
based paint, the replacement of compo-
nents or fixtures painted with lead-
based paint, and the removal or perma-
nent covering of soil-lead hazards; and

(2) All preparation, cleanup, disposal,
and post abatement clearance testing
activities associated with such meas-
ures.

Act means the Lead-Based Paint Poi-
soning Prevention Act, as amended, 42
U.S.C. 4822 et seq.

Bare soil means soil or sand not cov-
ered by grass, sod, other live ground
covers, wood chips, gravel, artificial
turf, or similar covering.

Certified means certified to perform
such activities as risk assessment,
lead-based paint inspection, abatement
supervision, or renovation, either by a
State or Indian tribe with a lead-based
paint certification program authorized
by the Environmental Protection

Agency (EPA), in accordance with 40
CFR part 745, subpart Q, or by the
EPA, in accordance with 40 CFR part
745, subparts E or L.

Chewable surface means an interior
or exterior surface painted with lead-
based paint that a young child can
mouth or chew. A chewable surface is
the same as an ‘‘accessible surface’ as
defined in 42 TU.S.C. 4851b(2)). Hard
metal substrates and other materials
that cannot be dented by the bite of a
young child are not considered
chewable.

Clearance examination means an ac-
tivity conducted following lead-based
paint hazard reduction activities to de-
termine that the hazard reduction ac-
tivities are complete and that no soil-
lead hazards or settled dust-lead haz-
ards, as defined in this part, exist in
the dwelling unit or worksite. The
clearance process includes a visual as-
sessment and collection and analysis of
environmental samples. Dust-lead
standards for clearance are found at
§35.1320.

Common area means a portion of a
residential property that is available
for use by occupants of more than one
dwelling unit. Such an area may in-
clude, but is not limited to, hallways,
stairways, laundry and recreational
rooms, playgrounds, community cen-
ters, on-site day care facilities, garages
and boundary fences.

Component means an architectural
element of a dwelling unit or common
area identified by type and location,
such as a bedroom wall, an exterior
window sill, a baseboard in a living
room, a Kitchen floor, an interior win-
dow sill in a bathroom, a porch floor,
stair treads in a common stairwell, or
an exterior wall.

Composite sample means a collection
of more than one sample of the same
medium (e.g., dust, soil or paint) from
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the same type of surface (e.g., floor, in-
terior window sill, or window trough),
such that multiple samples can be ana-
lyzed as a single sample.

Containment means the physical
measures taken to ensure that dust and
debris created or released during lead-
based paint hazard reduction are not
spread, blown or tracked from inside to
outside of the worksite.

Designated party means a Federal
agency, grantee, subrecipient, partici-
pating jurisdiction, housing agency, In-
dian Tribe, tribally designated housing
entity (TDHE), sponsor, or property
owner responsible for complying with
applicable requirements.

Deteriorated paint means any interior
or exterior paint or other coating that
is peeling, chipping, chalking or crack-
ing, or any paint or coating located on
an interior or exterior surface or fix-
ture that is otherwise damaged or sepa-
rated from the substrate.

Dry sanding means sanding without
moisture and includes both hand and
machine sanding.

Dust-lead hazard means surface dust
that contains a dust-lead loading (area
concentration of lead) equal to or ex-
ceeding the levels promulgated by the
EPA at 40 CFR 745.65 or, if such levels
are not in effect, the standards for
dust-lead hazards in §35.1320.

Duwelling unit means a:

(1) Single-family dwelling, including
attached structures such as porches
and stoops; or

(2) Housing unit in a structure that
contains more than 1 separate housing
unit, and in which each such unit is
used or occupied, or intended to be
used or occupied, in whole or in part,
as the home or separate living quarters
of 1 or more persons.

Elevated blood lead level means a con-
firmed concentration of lead in whole
blood of a child under age 6 equal to or
greater than the concentration in the
most recent guidance published by the
U.S. Department of Health and Human
Services (HHS) on recommending that
an environmental intervention be con-
ducted. (When HHS changes the value,
HUD will publish a notice in the FED-
ERAL REGISTER, with the opportunity
for public comment, on its intent to
apply the changed value to this part,
and, after considering comments, pub-
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lish a notice on its applying the
changed value to this part.)

Encapsulation means the application
of a covering or coating that acts as a
barrier between the lead-based paint
and the environment and that relies for
its durability on adhesion between the
encapsulant and the painted surface,
and on the integrity of the existing
bonds between paint layers and be-
tween the paint and the substrate. En-
capsulation may be used as a method of
abatement if it is designed and per-
formed so as to be permanent (see defi-
nition of ‘“‘permanent’’).

Enclosure means the use of rigid, du-
rable construction materials that are
mechanically fastened to the substrate
in order to act as a barrier between
lead-based paint and the environment.
Enclosure may be used as a method of
abatement if it is designed to be per-
manent (see definition of ‘‘perma-
nent’’).

Environmental investigation means the
process of determining the source of
lead exposure for a child under age 6
with an elevated blood lead level, con-
sisting of administration of a question-
naire, comprehensive environmental
sampling, case management, and other
measures, in accordance with chapter
16 of the HUD Guidelines for the Eval-
uation and Control of Lead-Based
Paint Hazards in Housing (‘‘Guide-
lines’’).

Evaluation means a risk assessment,
a lead hazard screen, a lead-based paint
inspection, paint testing, or a combina-
tion of these to determine the presence
of lead-based paint hazards or lead-
based paint, or an environmental inves-
tigation.

Expected to reside means there is ac-
tual knowledge that a child will reside
in a dwelling unit reserved or des-
ignated exclusively for the elderly or
reserved or designated exclusively for
persons with disabilities. If a resident
woman is known to be pregnant, there
is actual knowledge that a child will
reside in the dwelling unit.

Federal agency means the United
States or any executive department,
independent establishment, adminis-
trative agency and instrumentality of
the United States, including a corpora-
tion in which all or a substantial
amount of the stock is beneficially
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owned by the United States or by any
of these entities. The term ‘‘Federal
agency’’ includes, but is not limited to,
Rural Housing Service (formerly Rural
Housing and Community Development
Service that was formerly Farmer’s
Home  Administration), Resolution
Trust Corporation, General Services
Administration, Department of De-
fense, Department of Veterans Affairs,
Department of the Interior, and De-
partment of Transportation.

Federally owned property means resi-
dential property owned or managed by
a Federal agency, or for which a Fed-
eral agency is a trustee or conservator.

Firm commitment means a valid com-
mitment issued by HUD or the Federal
Housing Commissioner setting forth
the terms and conditions upon which a
mortgage will be insured or guaran-
teed.

Friction surface means an interior or
exterior surface that is subject to abra-
sion or friction, including, but not lim-
ited to, certain window, floor, and stair
surfaces.

g means gram, mg means milligram
(thousandth of a gram), and pg means
microgram (millionth of a gram).

Grantee means any state or local gov-
ernment, Indian Tribe, IHBG recipient,
insular area or nonprofit organization
that has been designated by HUD to ad-
minister Federal housing assistance
under a program covered by subparts J
and K of this part, except the HOME
program.

Hard costs of rehabilitation means:

(1) Costs to correct substandard con-
ditions or to meet applicable local re-
habilitation standards;

(2) Costs to make essential improve-
ments, including energy-related re-
pairs, and those necessary to permit
use by persons with disabilities; and
costs to repair or replace major hous-
ing systems in danger of failure; and

(3) Costs of non-essential improve-
ments, including additions and alter-
ations to an existing structure; but

(4) Hard costs do not include adminis-
trative costs (e.g., overhead for admin-
istering a rehabilitation program, proc-
essing fees, etc.).

Haczard reduction means measures de-
signed to reduce or eliminate human
exposure to lead-based paint hazards
through methods including interim
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controls or abatement or a combina-
tion of the two.

HEPA vacuum means a vacuum clean-
er device with an included high-effi-
ciency particulate air (HEPA) filter
through which the contaminated air
flows, operated in accordance with the
instructions of its manufacturer. A
HEPA filter is one that captures at
least 99.97 percent of airborne particles
of at least 0.3 micrometers in diameter.

Housing for the elderly means retire-
ment communities or similar types of
housing reserved for households com-
posed of one or more persons 62 years
of age or more, or other age if recog-
nized as elderly by a specific Federal
housing assistance program.

Housing receiving Federal assistance
means housing which is covered by an
application for HUD mortgage insur-
ance, receives housing assistance pay-
ments under a program administered
by HUD, or otherwise receives more
than $5,000 in project-based assistance
under a Federal housing program ad-
ministered by an agency other than
HUD.

HUD means the United States De-
partment of Housing and Urban Devel-
opment.

HUD-owned property means residen-
tial property owned or managed by
HUD, or for which HUD is a trustee or
conservator.

Impact surface means an interior or
exterior surface that is subject to dam-
age by repeated sudden force, such as
certain parts of door frames.

Indian Housing Block Grant (IHBG) re-
cipient means a tribe or a tribally des-
ignated housing entity (TDHE) receiv-
ing THBG funds.

Indian tribe means a tribe as defined
in the Native American Housing As-
sistance and Self-Determination Act of
1996 (25 U.S.C. 4101 et seq.)

Inspection (See Lead-based paint in-
spection).

Insular areas means Guam, the North-
ern Mariana Islands, the United States
Virgin Islands and American Samoa.

Interim controls means a set of meas-
ures designed to reduce temporarily
human exposure or likely exposure to
lead-based paint hazards. Interim con-
trols include, but are not limited to,
repairs, painting, temporary contain-
ment, specialized cleaning, clearance,
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ongoing lead-based paint maintenance
activities, and the establishment and
operation of management and resident
education programs.

Interior window sill means the portion
of the horizontal window ledge that
protrudes into the interior of the room,
adjacent to the window sash when the
window is closed. The interior window
sill is sometimes referred to as the win-
dow stool.

Lead-based paint means paint or other
surface coatings that contain lead
equal to or exceeding 1.0 milligram per
square centimeter or 0.5 percent by
weight or 5,000 parts per million (ppm)
by weight.

Lead-based paint hazard means any
condition that causes exposure to lead
from dust-lead hazards, soil-lead haz-
ards, or lead-based paint that is dete-
riorated or present in chewable sur-
faces, friction surfaces, or impact sur-
faces, and that would result in adverse
human health effects.

Lead-based paint inspection means a
surface-by-surface investigation to de-
termine the presence of lead-based
paint and the provision of a report ex-
plaining the results of the investiga-
tion.

Lead hazard screen means a limited
risk assessment activity that involves
paint testing and dust sampling and
analysis as described in 40 CFR
745.227(c) and soil sampling and anal-
ysis as described in 40 CFR 745.227(d).

Mortgagee means a lender of a mort-
gage loan.

Mortgagor means a borrower of a
mortgage loan.

Multifamily property means a residen-
tial property containing five or more
dwelling units.

Occupant means a person who inhab-
its a dwelling unit.

Owner means a person, firm, corpora-
tion, nonprofit organization, partner-
ship, government, guardian, conser-
vator, receiver, trustee, executor, or
other judicial officer, or other entity
which, alone or with others, owns,
holds, or controls the freehold or lease-
hold title or part of the title to prop-
erty, with or without actually pos-
sessing it. The definition includes a
vendee who possesses the title, but
does not include a mortgagee or an
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owner of a reversionary interest under
a ground rent lease.

Paint stabilization means repairing
any physical defect in the substrate of
a painted surface that is causing paint
deterioration, removing loose paint
and other material from the surface to
be treated, and applying a new protec-
tive coating or paint.

Paint testing means the process of de-
termining, by a certified lead-based
paint inspector or risk assessor, the
presence or the absence of lead-based
paint on deteriorated paint surfaces or
painted surfaces to be disturbed or re-
placed.

Paint removal means a method of
abatement that permanently elimi-
nates lead-based paint from surfaces.

Painted surface to be disturbed means a
paint surface that is to be scraped,
sanded, cut, penetrated or otherwise af-
fected by rehabilitation work in a man-
ner that could potentially create a
lead-based paint hazard by generating
dust, fumes, or paint chips.

Participating jurisdiction means any
State or local government that has
been designated by HUD to administer
a HOME program grant.

Permanent means an expected design
life of at least 20 years.

Play area means an area of frequent
soil contact by children of less than 6
years of age, as indicated by the pres-
ence of play equipment (e.g. sandboxes,
swing sets, sliding boards, etc.) or toys
or other children’s possessions, obser-
vations of play patterns, or informa-
tion provided by parents, residents or
property owners.

Project-based rental assistance means
Federal rental assistance that is tied
to a residential property with a specific
location and remains with that par-
ticular location throughout the term of
the assistance.

Public health department means a
State, tribal, county or municipal pub-
lic health department or the Indian
Health Service.

Public housing development means a
residential property assisted under the
United States Housing Act of 1937 (42
U.S.C. 1437 et seq.), but not including
housing assisted under section 8 of the
1937 Act.

Reevaluation means a visual assess-
ment of painted surfaces and limited

297



§35.110

dust and soil sampling conducted peri-
odically following lead-based paint haz-
ard reduction where lead-based paint is
still present.

Rehabilitation means the improve-
ment of an existing structure through
alterations, incidental additions or en-
hancements. Rehabilitation includes
repairs necessary to correct the results
of deferred maintenance, the replace-
ment of principal fixtures and compo-
nents, improvements to increase the ef-
ficient use of energy, and installation
of security devices.

Replacement means a strategy of
abatement that entails the removal of
building components that have sur-
faces coated with lead-based paint and
the installation of new components
free of lead-based paint.

Residential property means a dwelling
unit, common areas, building exterior
surfaces, and any surrounding land, in-
cluding outbuildings, fences and play
equipment affixed to the land, belong-
ing to an owner and available for use
by residents, but not including land
used for agricultural, commercial, in-
dustrial or other non-residential pur-
poses, and not including paint on the
pavement of parking lots, garages, or
roadways.

Risk assessment means:

(1) An on-site investigation to deter-
mine the existence, nature, severity,
and location of lead-based paint haz-
ards; and

(2) The provision of a report by the
individual or firm conducting the risk
assessment explaining the results of
the investigation and options for re-
ducing lead-based paint hazards.

Single family property means a resi-
dential property containing one
through four dwelling units.

Single room occupancy (SRO) housing
means housing consisting of zero-bed-
room dwelling units that may contain
food preparation or sanitary facilities
or both (see Zero-bedroom dwelling).

Soil-lead hacard means bare soil on
residential property that contains lead
equal to or exceeding levels promul-
gated by the EPA at 40 CFR 745.65 or,
if such levels are not in effect, the
standards for soil-lead hazards in
§35.1320.

Sponsor means mortgagor (borrower).
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Subrecipient means any nonprofit or-
ganization selected by the grantee or
participating jurisdiction to admin-
ister all or a portion of the Federal re-
habilitation assistance or other non-re-
habilitation assistance, or any such or-
ganization selected by a subrecipient of
the grantee or participating jurisdic-
tion. An owner or developer receiving
Federal rehabilitation assistance or
other assistance for a residential prop-
erty is not considered a subrecipient
for the purposes of carrying out that
project.

Standard treatments means a series of
hazard reduction measures designed to
reduce all lead-based paint hazards in a
dwelling unit without the benefit of a
risk assessment or other evaluation.

Substrate means the material directly
beneath the painted surface out of
which the components are constructed,
including wood, drywall, plaster, con-
crete, brick or metal.

Target housing means any housing
constructed prior to 1978, except hous-
ing for the elderly or persons with dis-
abilities (unless a child of less than 6
years of age resides or is expected to
reside in such housing for the elderly
or persons with disabilities) or any
zero-bedroom dwelling. In the case of
jurisdictions which banned the sale or
use of lead-based paint prior to 1978,
HUD may designate an earlier date.

Tenant means the individual named
as the lessee in a lease, rental agree-
ment or occupancy agreement for a
dwelling unit.

A visual assessment alone is not con-
sidered an evaluation for the purposes
of this part. Visual assessment means
looking for, as applicable:

(1) Deteriorated paint;

(2) Visible surface dust, debris, and
residue as part of a risk assessment or
clearance examination; or

(3) The completion or failure of a haz-
ard reduction measure.

Wet sanding or wet scraping means a
process of removing loose paint in
which the painted surface to be sanded
or scraped is kept wet to minimize the
dispersal of paint chips and airborne
dust.

Window trough means the area be-
tween the interior window sill (stool)
and the storm window frame. If there is
no storm window, the window trough is
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the area that receives both the upper
and lower window sashes when they are
both lowered.

Worksite means an interior or exte-
rior area where lead-based paint hazard
reduction activity takes place. There
may be more than one worksite in a
dwelling unit or at a residential prop-
erty.

Zero-bedroom dwelling means any resi-
dential dwelling in which the living
areas are not separated from the sleep-
ing area. The term includes effi-
ciencies, studio apartments, dormitory
or single room occupancy housing,
military barracks, and rentals of indi-
vidual rooms in residential dwellings
(see Single room occupancy (SRO)).

[64 FR 50202, Sept. 15, 1999, as amended at 69
FR 34271, June 21, 2004; 69 FR 40474, July 2,
2004; 82 FR 4166, Jan. 13, 2017]

§35.115 Exemptions.

(a) Subparts B through R of this part
do not apply to the following:

(1) A residential property for which
construction was completed on or after
January 1, 1978, or, in the case of juris-
dictions which banned the sale or resi-
dential use of lead-containing paint
prior to 1978, an earlier date as HUD
may designate (see §35.160).

(2) A zero-bedroom dwelling unit, in-
cluding a single room occupancy (SRO)
dwelling unit.

(3) Housing for the elderly, or a resi-
dential property designated exclusively
for persons with disabilities; except
this exemption shall not apply if a
child less than age 6 resides or is ex-
pected to reside in the dwelling unit
(see definitions of ‘‘housing for the el-
derly” and ‘‘expected to reside’” in
§35.110).

(4) Residential property found not to
have lead-based paint by a lead-based
paint inspection conducted in accord-
ance with §35.1320(a) (for more informa-
tion regarding inspection procedures
consult the 1997 edition of Chapter 7 of
the HUD Guidelines). Results of addi-
tional test(s) by a certified lead-based
paint inspector may be used to confirm
or refute a prior finding.

(5) Residential property in which all
lead-based paint has been identified,
removed, and clearance has been
achieved in accordance with 40 CFR
745.227(b)(e) before September 15, 2000,
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or in accordance with §§35.1320, 35.1325
and 35.1340 on or after September 15,
2000. This exemption does not apply to
residential property where enclosure or
encapsulation has been used as a meth-
od of abatement.

(6) An unoccupied dwelling unit or
residential property that is to be de-
molished, provided the dwelling unit or
property will remain unoccupied until
demolition.

(7) A property or part of a property
that is not used and will not be used for
human residential habitation, except
that spaces such as entryways, hall-
ways, corridors, passageways or stair-
ways serving both residential and non-
residential uses in a mixed-use prop-
erty shall not be exempt.

(8) Any rehabilitation that does not
disturb a painted surface.

(9) For emergency actions imme-
diately necessary to safeguard against
imminent danger to human life, health
or safety, or to protect property from
further structural damage (such as
when a property has been damaged by
a natural disaster, fire, or structural
collapse), occupants shall be protected
from exposure to lead in dust and de-
bris generated by such emergency ac-
tions to the extent practicable, and the
requirements of subparts B through R
of this part shall not apply. This ex-
emption applies only to repairs nec-
essary to respond to the emergency.
The requirements of subparts B
through R of this part shall apply to
any work undertaken subsequent to, or
above and beyond, such emergency ac-
tions.

(10) If a Federal law enforcement
agency has seized a residential prop-
erty and owns the property for less
than 270 days, §§35.210 and 35.215 shall
not apply to the property.

(11) The requirements of subpart K of
this part do not apply if the assistance
being provided is emergency rental as-
sistance or foreclosure prevention as-
sistance, provided that this exemption
shall expire for a dwelling unit no later
than 100 days after the initial payment
or assistance.

(12) Performance of an evaluation or
lead-based paint hazard reduction or
lead-based paint abatement on an exte-
rior painted surface as required under
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this part may be delayed for a reason-
able time during a period when weather
conditions are unsuitable for conven-
tional construction activities.

(13) Where abatement of lead-based
paint hazards or lead-based paint is re-
quired by this part and the property is
listed or has been determined to be eli-
gible for listing in the National Reg-
ister of Historic Places or contributing
to a National Register Historic Dis-
trict, the designated party may, if re-
quested by the State Historic Preserva-
tion Office, conduct interim controls in
accordance with §35.1330 instead of
abatement. If interim controls are con-
ducted, ongoing lead-based paint main-
tenance and reevaluation shall be con-
ducted as required by the applicable
subpart of this part in accordance with
§35.1355.

(b) For the purposes of subpart C of
this part, each Federal agency other
than HUD will determine whether ap-
propriations are sufficient to imple-
ment this rule. If appropriations are
not sufficient, subpart C of this part
shall not apply to that Federal agency.
If appropriations are sufficient, subpart
C of this part shall apply.

§35.120 Options.

(a) Standard treatments. Where in-
terim controls are required by this
part, the designated party has the op-
tion to presume that lead-based paint
or lead-based paint hazards or both are
present throughout the residential
property. In such a case, evaluation is
not required. Standard treatments
shall then be conducted in accordance
with §35.1335 on all applicable surfaces,
including soil. Standard treatments are
completed only when clearance is
achieved in accordance with §35.1340.

(b) Abatement. Where abatement is re-
quired by this part, the designated
party may presume that lead-based
paint or lead-based paint hazards or
both are present throughout the resi-
dential property. In such a case, eval-
uation is not required. Abatement shall
then be conducted on all applicable
surfaces, including soil, in accordance
with §35.1325, and completed when
clearance is achieved in accordance
with §35.1340. This option is not avail-
able in public housing, where inspec-
tion is required.
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(c) Lead hazard screen. Where a risk
assessment is required, the designated
party may choose first to conduct a
lead hazard screen in accordance with
§35.1320(b). If the results of the lead
hazard screen indicate the need for a
full risk assessment (e.g., if the envi-
ronmental measurements exceed levels
established for lead hazard screens in
§35.1320(b)(2)), a complete risk assess-
ment shall be conducted. Environ-
mental samples collected for the lead
hazard screen may be used in the risk
assessment. If the results of the lead
hazard screen do not indicate the need
for a follow-up risk assessment, a risk
assessment is not required.

(d) Paint testing. Where paint sta-
bilization or interim controls of dete-
riorated paint surfaces are required by
this rule, the designated party has the
option to conduct paint testing of all
surfaces with non-intact paint. If paint
testing indicates the absence of lead-
based paint on a specific surface, paint
stabilization or interim controls are
not required on that surface.

§385.125 Notice of evaluation and haz-
ard reduction activities.

The following activities shall be con-
ducted if notice is required by subparts
D and F through M of this part.

(a) Notice of evaluation or presumption.
When evaluation is undertaken and
lead-based paint or lead-based paint
hazards are found to be present, or if a
presumption is made that lead-based
paint or lead-based paint hazards are
present in accordance with the options
described in §35.120, the designated
party shall provide a notice to occu-
pants within 15 calendar days of the
date when the designated party re-
ceives the report or makes the pre-
sumption. A visual assessment alone is
not considered an evaluation for the
purposes of this part. If only a visual
assessment alone is required by this
part, and no evaluation is performed, a
notice of evaluation or presumption is
not required.

(1) The notice of the evaluation shall
include:

(i) A summary of the nature, dates,
scope, and results of the evaluation;

(i1) A contact name, address and tele-
phone number for more information,
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and to obtain access to the actual eval-
uation report; and

(iii) The date of the notice.

(2) The notice of presumption shall
include:

(i) The nature and scope of the pre-
sumption;

(i1) A contact name, address and tele-
phone number for more information;
and

(iii) The date of the notice.

(b) Notice of hazard reduction activity.
When hazard reduction activities are
undertaken, each designated party
shall:

(1) Provide a notice to occupants not
more than 15 calendar days after the
hazard reduction activities (including
paint stabilization) have been com-
pleted. Notice of hazard reduction shall
include, but not be limited to:

(i) A summary of the nature, dates,
scope, and results (including clearance)
of the hazard reduction activities;

(ii) A contact name, address, and
telephone number for more informa-
tion;

(iii) Available information on the lo-
cation of any remaining lead-based
paint in the rooms, spaces, or areas
where hazard reduction activities were
conducted, on a surface-by-surface
basis; and

(iv) The date of the notice.

(2) Update the notice, based on re-
evaluation of the residential property
and as any additional hazard reduction
work is conducted.

(3) Provision of a notice of hazard re-
duction is not required if a clearance
examination is not required.

(c) Availability of notices of evaluation,
presumption, and hazard reduction activi-
ties. (1) The notices of evaluation, pre-
sumption, and hazard reduction shall
be of a size and type that is easily read
by occupants.

(2) To the extent practicable, each
notice shall be made available, upon
request, in a format accessible to per-
sons with disabilities (e.g., Braille,
large type, computer disk, audio tape).

(3) Each notice shall be provided in
the occupants’ primary language or in
the language of the occupants’ con-
tract or lease.

(4) The designated party shall provide
each notice to the occupants by:

§35.135

(i) Posting and maintaining it in cen-
trally located common areas and dis-
tributing it to any dwelling unit if nec-
essary because the head of household is
a person with a known disability; or

(ii) Distributing it to each occupied
dwelling unit affected by the evalua-
tion, presumption, or hazard reduction
activity or serviced by common areas
in which an evaluation, presumption or
hazard reduction has taken place.

(iii) However, for the protection of
the privacy of the child and the child’s
family or guardians, no notice of envi-
ronmental investigation shall be post-
ed to any centrally located common
area.

[64 FR 50202, Sept. 15, 1999, as amended at 69
FR 34271, June 21, 2004; 82 FR 4167, Jan. 13,
2017]

§35.130 Lead hazard information pam-
phlet.

If provision of a lead hazard informa-
tion pamphlet is required in subparts D
and F through M of this part, the des-
ignated party shall provide to each oc-
cupied dwelling unit to which subparts
D and F through M of this part apply,
the lead hazard information pamphlet
developed by EPA, HUD and the Con-
sumer Product Safety Commission pur-
suant to section 406 of the Toxic Sub-
stances Control Act (15 U.S.C. 2686), or
an EPA-approved alternative; except
that the designated party need not pro-
vide a lead hazard information pam-
phlet if the designated party can dem-
onstrate that the pamphlet has already
been provided in accordance with the
lead-based paint notification and dis-
closure requirements at §35.88(a)(1), or
40 CFR 745.107(a)(1) or in accordance
with the requirements for hazard edu-
cation before renovation at 40 CFR
part 745, subpart E.

§35.135

(a) New wuse prohibition. The use of
paint containing more than 0.06 per-
cent dry weight of lead on any interior
or exterior surface in federally owned
housing or housing receiving Federal
assistance is prohibited. As appro-
priate, each Federal agency shall in-
clude the prohibition in contracts,

Use of paint containing lead.
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grants, cooperative agreements, insur-
ance agreements, guaranty agree-
ments, trust agreements, or other simi-
lar documents.

(b) Pre-1978 prohibition. In the case of
a jurisdiction which banned the sale or
residential use of lead-containing paint
before 1978, HUD may designate an ear-
lier date for certain provisions of sub-
parts D and F through M of this part.

§35.140 Prohibited methods of paint
removal.

The following methods shall not be
used to remove paint that is, or may
be, lead-based paint:

(a) Open flame burning or torching.

(b) Machine sanding or grinding with-
out a high-efficiency particulate air
(HEPA) local exhaust control.

(c) Abrasive blasting or sandblasting
without HEPA local exhaust control.

(d) Heat guns operating above 1100
degrees Fahrenheit or charring the
paint.

(e) Dry sanding or dry scraping, ex-
cept dry scraping in conjunction with
heat guns or within 1.0 ft. (0.30 m.) of
electrical outlets, or when treating de-
fective paint spots totaling no more
than 2 sq. ft. (0.2 sq. m.) in any one in-
terior room or space, or totaling no
more than 20 sq. ft. (2.0 sq. m.) on exte-
rior surfaces.

(f) Paint stripping in a poorly venti-
lated space using a volatile stripper
that is a hazardous substance in ac-
cordance with regulations of the Con-
sumer Product Safety Commission at
16 CFR 1500.3, and/or a hazardous chem-
ical in accordance with the Occupa-
tional Safety and Health Administra-
tion regulations at 29 CFR 1910.1200 or
1926.59, as applicable to the work.

§35.145 Compliance with Federal laws
and authorities.

All lead-based paint activities, in-
cluding waste disposal, performed
under this part shall be performed in
accordance with applicable Federal
laws and authorities. For example,
such activities are subject to the appli-
cable environmental review require-
ments of the National Environmental
Policy Act of 1969 (42 U.S.C. 4321 et
seq.), the Toxic Substances Control
Act, Title IV (15 U.S.C. 2860 et seq.), and
other environmental laws and authori-
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ties (see, e.g., laws and authorities list-
ed in §50.4 of this title).

§35.150 Compliance with other State,
tribal, and local laws.

(a) HUD responsibility. If HUD deter-
mines that a State, tribal or local law,
ordinance, code or regulation provides
for evaluation or hazard reduction in a
manner that provides a comparable
level of protection from the hazards of
lead-based paint poisoning to that pro-
vided by the requirements of subparts
B, C, D, F through M and R of this part
and that adherence to the require-
ments of subparts B, C, D, F through
M, and R of this part, would be duplica-
tive or otherwise cause inefficiencies,
HUD may modify or waive some or all
of the requirements of the subparts in
a manner that will promote efficiency
while ensuring a comparable level of
protection.

(b) Participant responsibility. Nothing
in this part is intended to relieve any
participant in a program covered by
this subpart of any responsibility for
compliance with State, tribal or local
laws, ordinances, codes or regulations
governing evaluation and hazard reduc-
tion. If a State, tribal or local law, or-
dinance, code or regulation defines
lead-based paint differently than the
Federal definition, the more protective
definition (i.e., the lower level) shall be
followed in that State, tribal or local
jurisdiction.

§35.155 Minimum requirements.

(a) Nothing in subparts B, C, D, F
through M, and R of this part is in-
tended to preclude a designated party
or owner from conducting additional
evaluation or hazard reduction meas-
ures beyond the minimum require-
ments established for each program in
this regulation. For example, if the ap-
plicable subpart requires visual assess-
ment, the designated party may choose
to perform a risk assessment in accord-
ance with §35.1320. Similarly, if the ap-
plicable subpart requires interim con-
trols, a designated party or owner may
choose to implement abatement in ac-
cordance with §35.1325.

(b) To the extent that assistance
from any of the programs covered by
subparts B, C, D, and F through M of
this part is used in conjunction with
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other HUD program assistance, the
most protective requirements prevail.

[64 FR 50202, Sept. 15, 1999, as amended at 82
FR 4167, Jan. 13, 2017]

§35.160 Waivers.

In accordance with §5.110 of this
title, on a case-by-case basis and upon
determination of good cause, HUD
may, subject to statutory limitations,
waive any provision of subparts B, C,
D, F through M, and R of this part.

§35.165 Prior evaluation or hazard re-
duction.

If an evaluation or hazard reduction
was conducted at a residential property
or dwelling unit before the property or
dwelling unit became subject to the re-
quirements of subparts B, C, D, F
through M, and R of this part, such an
evaluation, hazard reduction or abate-
ment meets the requirements of sub-
parts B, C, D, F through M, and R of
this part and need not be repeated
under the following conditions:

(a) Lead-based paint inspection. (1) A
lead-based paint inspection conducted
before March 1, 2000, meets the require-
ments of this part if:

(i) At the time of the inspection the
lead-based paint inspector was ap-
proved by a State or Indian tribe to
perform lead-based paint inspections.
It is not necessary that the State or
tribal approval program had EPA au-
thorization at the time of the inspec-
tion.

(ii) Notwithstanding paragraph
(a)(1)(i) of this section, the inspection
was conducted and accepted as valid by
a housing agency in fulfillment of the
lead-based paint inspection require-
ment of the public and Indian housing
program.

(2) A lead-based paint inspection con-
ducted on or after March 1, 2000, must
have been conducted by a certified
lead-based paint inspector.

(b) Risk assessment. (1) A risk assess-
ment must be no more than 12 months
old to be considered current.

(2) A risk assessment conducted be-
fore March 1, 2000, meets the require-
ments of this part if, at the time of the
risk assessment, the risk assessor was
approved by a state or Indian Tribe to
perform risk assessments. It is not nec-
essary that the state or tribal approval

§35.165

program had EPA authorization at the
time of the risk assessment.

(3) A risk assessment conducted on or
after March 1, 2000, must have been
conducted by a certified risk assessor.

(4) Paragraph (b) of this section does
not apply in a case where a risk assess-
ment is required in response to the
identification of a child with an ele-
vated blood lead level. In such a case,
the requirements in the applicable sub-
part for responding to a child with an
elevated blood lead level shall apply.

(c) Interim controls. If a residential
property is under a program of interim
controls and ongoing lead-based paint
maintenance and reevaluation activi-
ties established pursuant to a risk as-
sessment conducted in accordance with
paragraph (b) of this section, the in-
terim controls that have been con-
ducted meet the requirements of this
part if clearance was achieved after
such controls were implemented. In
such a case, the program of interim
controls and ongoing activities shall be
continued in accordance with the re-
quirements of this part.

(d) Abatement. (1) An abatement con-
ducted before March 1, 2000, meets the
requirements of this part if:

(i) At the time of the abatement the
abatement supervisor was approved by
a State or Indian tribe to perform lead-
based paint abatement. It is not nec-
essary that the State or tribal approval
program had EPA authorization at the
time of the abatement.

(ii) Notwithstanding paragraph
(d)(@)(E) of this section, it was con-
ducted and accepted by a housing agen-
cy in fulfillment of the Ilead-based
paint abatement requirement of the
public housing program or by an Indian
housing authority (as formerly defined
under the U.S. Housing Act of 1937) in
fulfillment of the lead-based paint re-
quirement of the Indian housing pro-
gram formerly funded under the U.S.
Housing Act of 1937.

(2) An abatement conducted on or
after March 1, 2000, must have been
conducted under the supervision of a
certified lead-based paint abatement
supervisor.

[64 FR 50202, Sept. 15, 1999; 656 FR 3387, Jan.
21, 2000, as amended at 69 FR 34272, June 21,
2004; 82 FR 4167, Jan. 13, 2017]
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§35.170 Noncompliance with the re-
quirements of subparts B through R
of this part.

(a) Monitoring and enforcement. A des-
ignated party who fails to comply with
any requirement of subparts B, C, D, F¥
through M, and R of this part shall be
subject to the sanctions available
under the relevant Federal housing as-
sistance or ownership program and
may be subject to other penalties au-
thorized by law.

(b) A property owner who informs a
potential purchaser or occupant of
lead-based paint or possible lead-based
paint hazards in a residential property
or dwelling unit, in accordance with
subpart A of this part, is not relieved
of the requirements to evaluate and re-
duce lead-based paint hazards in ac-
cordance with subparts B through R of
this part as applicable.

§35.175 Records.

The designated party, as specified in
subparts C, D, and F through M of this
part, shall keep a copy of each notice,
evaluation, and clearance or abate-
ment report required by subparts C, D,
and F through M of this part for at
least three years. Those records appli-
cable to a portion of a residential prop-
erty for which ongoing lead-based paint
maintenance and/or reevaluation ac-
tivities are required shall be kept and
made available for the Department’s
review, until at least three years after
such activities are no longer required.

Subpart C—Disposition of Residen-
tial Property Owned by a Fed-
eral Agency Other Than HUD

SOURCE: 64 FR 50208, Sept. 15, 1999, unless
otherwise noted.

§35.200 Purpose and applicability.

The purpose of this subpart C is to
establish procedures to eliminate as far
as practicable lead-based paint hazards
prior to the sale of a residential prop-
erty that is owned by a Federal agency
other than HUD. The requirements of
this subpart apply to any residential
property offered for sale on or after
September 15, 2000.
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§35.205 Definitions and other general
requirements.

Definitions and other general re-
quirements that apply to this subpart
are found in subpart B of this part.

§35.210 Disposition of residential
property constructed before 1960.

(a) Evaluation. The Federal agency
shall conduct a risk assessment and a
lead-based paint inspection in accord-
ance with 40 CFR 745.227 before the
closing of the sale.

(b) Abatement of lead-based paint haz-
ards. The risk assessment used for the
identification of hazards to be abated
shall have been performed no more
than 12 months before the beginning of
the abatement. The Federal agency
shall abate all identified lead-based
paint hazards in accordance with 40
CFR 745.227. Abatement is completed
when clearance is achieved in accord-
ance with 40 CFR 745.227. Where abate-
ment of lead-based paint hazards is not
completed before the closing of the
sale, the Federal agency shall be re-
sponsible for assuring that abatement
is carried out by the purchaser before
occupancy of the property as target
housing and in accordance with 40 CFR
745.2217.

§35.215 Disposition of residential
property constructed after 1959 and
before 1978.

The Federal agency shall conduct a
risk assessment and a lead-based paint
inspection in accordance with 40 CFR
745.227. Evaluation shall be completed
before closing of the sale according to
a schedule determined by the Federal
agency. The results of the risk assess-
ment and lead-based paint inspection
shall be made available to prospective
purchasers as required in subpart A of
this part.

Subpart D—Project-Based Assist-
ance Provided by a Federal
Agency Other Than HUD

SOURCE: 64 FR 50209, Sept. 15, 1999, unless
otherwise noted.
§35.300 Purpose and applicability.

The purpose of this subpart D is to
establish procedures to eliminate as far
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as practicable lead-based paint hazards
in a residential property that receives
more than $5,000 annually per project
in project-based assistance on or after
September 15, 2000, under a program
administered by a Federal agency
other than HUD.

§35.305 Definitions and other general
requirements.

Definitions and other general re-
quirements that apply to this subpart
are found in subpart B of this part.

§35.310 Notices and pamphlet.

(a) Notice. A notice of evaluation or
hazard reduction shall be provided to
the occupants in accordance with
§35.125.

(b) Lead hazard information pamphlet.
The owner shall provide the lead haz-
ard information pamphlet in accord-
ance with §35.130.

§35.315

Each owner shall complete a risk as-
sessment in accordance with 40 CFR
745.227(d). Each risk assessment shall
be completed in accordance with the
schedule established by the Federal
agency.

§35.320 Hazard reduction.

Each owner shall conduct interim
controls consistent with the findings of
the risk assessment report. Hazard re-
duction shall be conducted in accord-
ance with subpart R of this part.

§385.325 Child with an elevated blood
lead level.

(a) If a child less than 6 years of age
living in a federally assisted dwelling
unit has an elevated blood lead level,
the owner shall immediately conduct
an environmental investigation. In-
terim controls of identified lead-based
paint hazards shall be conducted in ac-
cordance with §35.1330.

(b) Other assisted dwelling units in the
property. (1) If the environmental inves-
tigation conducted under paragraph (a)
of this section identifies lead-based
paint hazards, the owner shall conduct
a risk assessment for other assisted
dwelling units covered by this subpart
in which a child under age 6 resides or
is expected to reside on the date in-
terim controls are complete, and for

Risk assessment.

§35.325

the common areas servicing those
units. The risk assessments shall be
conducted within 30 calendar days after
receipt of the environmental investiga-
tion report on the index unit if there
are 20 or fewer such units, or 60 cal-
endar days for risk assessments if there
are more than 20 such units. If the risk
assessment identifies lead-based paint
hazards, the owner shall control identi-
fied hazards in accordance with §35.1325
or §35.1330 in those units and common
areas within 30 calendar days, or with-
in 90 calendar days if more than 20
units have lead-based paint hazards
such that the control work would dis-
turb painted surfaces that total more
than the de minimis threshold of
§35.1350(d).

(2) The requirements for other as-
sisted dwelling units covered by para-
graph (b)(1) of this section do not apply
if:

(i) The owner both conducted a risk
assessment of the other assisted dwell-
ing units covered by paragraph (b)(1),
and the common areas servicing those
units, and conducted reduction of iden-
tified lead-based paint hazards in ac-
cordance with §35.1325 or §35.1330 be-
tween the date the child’s blood was
last sampled and the date the owner re-
ceived the notification of the elevated
blood lead level; or

(ii) The owner provides the Federal
agency documentation of compliance
with evaluation, notification, lead dis-
closure, ongoing lead-based paint
maintenance, and lead-based paint
management requirements under this
part throughout the 12 months pre-
ceding the date the owner received the
environmental investigation report.

(c) Interim controls are complete
when clearance is achieved in accord-
ance with §35.1340.

(d) The Federal agency shall estab-
lish a timetable for completing, and
providing documentation to the agency
on the environmental investigation,
risk assessments, and lead-based paint
hazard reduction when a child is identi-
fied as having an elevated blood lead
level.

[82 FR 4167, Jan. 13, 2017]

Subpart E [Reserved]
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Subpart F—HUD-Owned Single
Family Property

SOURCE: 64 FR 50209, Sept. 15, 1999, unless
otherwise noted.

§35.500 Purpose and applicability.

The purpose of this subpart F is to
establish procedures to eliminate as far
as practicable lead-based paint hazards
in HUD-owned single family properties
that have been built before 1978 and are
sold with mortgages insured under a
program administered by HUD. The re-
quirements of this subpart apply to
any such residential properties offered
for sale on or after September 15, 2000.

§35.505 Definitions and other general
requirements.

Definitions and other general re-
quirements that apply to this subpart
are found in subpart B of this part.

§35.510 Required procedures.

(a) The following activities shall be
conducted for all properties to which
this subpart is applicable:

(1) A visual assessment of all painted
surfaces in order to identify deterio-
rated paint;

(2) Paint stabilization of all deterio-
rated paint in accordance with
§35.1330(a) and (b); and

(3) Clearance in accordance with
§35.1340.

(b) Occupancy shall not be permitted
until all required paint stabilization is
complete and clearance is achieved.

(c) If paint stabilization and clear-
ance are not completed before the clos-
ing of the sale, the Department shall
assure that paint stabilization and
clearance are carried out pursuant to
subpart R of this part by the purchaser
before occupancy.

Subpart G—Multifamily Mortgage
Insurance

SOURCE: 64 FR 50209, Sept. 15, 1999, unless
otherwise noted.

§35.600 Purpose and applicability.

The purpose of this subpart G is to
establish procedures to eliminate as far
as practicable lead-based paint hazards
in a multifamily residential property
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for which HUD is the owner of the
mortgage or the owner receives mort-
gage insurance, under a program ad-
ministered by HUD.

§35.605 Definitions and other general
requirements.

Definitions and other general re-
quirements that apply to this subpart
are found in subpart B of this part.

§35.610 Exemption.

An application for insurance in con-
nection with a refinancing transaction
where an appraisal is not required
under the applicable procedures estab-
lished by HUD is excluded from the
coverage of this subpart.

§35.615 Notices and pamphlet.

(a) Notice. If evaluation or hazard re-
duction is undertaken, the sponsor
shall provide a notice to occupants in
accordance with §35.125. A visual as-
sessment alone is not considered an
evaluation for the purposes of this
part.

(b) Lead hazard information pamphlet.
The sponsor shall provide the lead haz-
ard information pamphlet in accord-
ance with §35.130.

[64 FR 50209, Sept. 15, 1999, as amended at 69

FR 34272, June 21, 2004]

§35.620 Multifamily insured property
constructed before 1960.

Except as provided in §35.630, the fol-
lowing requirements apply to multi-

family insured property constructed
before 1960:
(a) Risk assessment. Before the

issuance of a firm commitment the
sponsor shall conduct a risk assess-
ment in accordance with §35.1320(b).

(b) Interim controls. (1) The sponsor
shall conduct interim controls in ac-
cordance with §35.1330 to treat the
lead-based paint hazards identified in
the risk assessment. Interim controls
are considered completed when clear-
ance is achieved in accordance with
§35.1340.

(2) The sponsor shall complete in-
terim controls before the issuance of
the firm commitment or interim con-
trols may be made a condition of the
Federal Housing Administration (FHA)
firm commitment, with sufficient re-
pair or rehabilitation funds escrowed

306



Office of the Secretary, HUD

at initial endorsement of the FHA in-
sured loan.

(c) Ongoing lead-based paint mainte-
nance activities. Before the issuance of
the firm commitment, the sponsor
shall agree to incorporate ongoing
lead-based paint maintenance into reg-
ular building operations and mainte-
nance activities in accordance with
§35.1355(a).

§35.625 Multifamily insured property
constructed after 1959 and before
1978.

Except as provided in §35.630, before
the issuance of the firm commitment,
the sponsor shall agree to incorporate
ongoing lead-based paint maintenance
practices into regular building oper-
ations, in accordance with §35.1355(a).

§35.630 Conversions
habilitations.

and major re-

The procedures and requirements of
this section apply when a nonresiden-
tial property constructed before 1978 is
to be converted to residential use, or a
residential property constructed before
1978 is to undergo rehabilitation that is
estimated to cost more than 50 percent
of the estimated replacement cost after
rehabilitation.

(a) Lead-based paint inspection. Before
issuance of a firm FHA commitment,
the sponsor shall conduct a lead-based
paint inspection in accordance with
§35.1320(a).

(b) Abatement. Prior to occupancy,
the sponsor shall conduct abatement of
all lead-based paint on the property in
accordance with §35.1325. Whenever
practicable, abatement shall be
achieved through the methods of paint
removal or component replacement. If
paint removal or component replace-
ment are not practicable, that is if
such methods would damage substrate
material considered architecturally
significant, permanent encapsulation
or enclosure may be used as methods of
abatement. Abatement is considered
complete when clearance is achieved in
accordance with §35.1340. If encapsula-
tion or enclosure is used, the sponsor
shall incorporate ongoing lead-based
paint maintenance into regular build-
ing operations maintenance activities
in accordance with §35.1355.

§35.710

(c) Historic properties. Section
35.115(a)(13) applies to this section.

Subpart H—Project-Based
Assistance

SOURCE: 64 FR 50210, Sept. 15, 1999, unless
otherwise noted.

§35.700 Purpose and applicability.

(a) This subpart H establishes proce-
dures to eliminate as far as practicable
lead-based paint hazards in residential
properties receiving project-based as-
sistance under a HUD program. The re-
quirements of this subpart apply only
to the assisted dwelling units in a cov-
ered property and any common areas
servicing those dwelling units. This
subpart does not apply to housing re-
ceiving rehabilitation assistance or to
public housing, which are covered by
subparts J and M of this part, respec-
tively.

(b) For the purposes of competitively
awarded grants under the Housing Op-
portunities for Persons with AIDS Pro-
gram (HOPWA), the Supportive Hous-
ing Program (42 U.S.C. 11381-11389) and
the Shelter Plus Care Program project-
based rental assistance and sponsor-
based rental assistance components (42
U.S.C. 11402-11407), the requirements of
this subpart shall apply to grants
awarded pursuant to Notices of Fund-
ing Availability published on or after
October 1, 1999. For the purposes of for-
mula grants awarded under the Hous-
ing Opportunities for Persons with
AIDS Program (HOPWA) (42 U.S.C.
12901 et seq.), the requirements of this
subpart shall apply to activities for
which program funds are first obligated
on or after September 15, 2000.

§35.705 Definitions and other general
requirements.
Definitions and other general re-
quirements that apply to this subpart
are found in subpart B of this part.

§35.710 Notices and pamphlet.

(a) Notice. If evaluation or hazard re-
duction is undertaken, each owner
shall provide a notice to occupants in
accordance with §35.125. A visual as-
sessment alone is not considered an
evaluation for the purposes of this
part.
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(b) Lead hazard information pamphlet.
The owner shall provide the lead haz-
ard information pamphlet in accord-
ance with §35.130.

[64 FR 50210, Sept. 15, 1999, as amended at 69
FR 34272, June 21, 2004]

§35.715 Multifamily properties receiv-
ing more than $5,000 per unit.

The requirements of this section
shall apply to a multifamily residen-
tial property that is receiving an aver-
age of more than $5,000 per assisted
dwelling unit annually in project-based
assistance.

(a) Risk assessment. Each owner shall
complete a risk assessment in accord-
ance with §35.1320(b). A risk assess-
ment is considered complete when the
owner receives the risk assessment re-
port. Until the owner conducts a risk
assessment as required by this section,
the requirements of paragraph (d) of
this section shall apply. After the risk
assessment has been conducted the re-
quirements of paragraphs (b) and (c) of
this section shall apply. Each risk as-
sessment shall be completed no later
than the following schedule or a sched-
ule otherwise determined by HUD:

(1) Risk assessments shall be com-
pleted on or before September 17, 2001,
in a multifamily residential property
constructed before 1960.

(2) Risk assessments shall be com-
pleted on or before September 15, 2003,
in a multifamily residential property
constructed after 1959 and before 1978.

(b) Interim controls. Each owner shall
conduct interim controls in accordance
with §35.1330 to treat the lead-based
paint hazards identified in the risk as-
sessment. Interim controls are consid-
ered completed when clearance is
achieved in accordance with §35.1340.
Interim controls shall be completed no
later than the following schedule:

(1) In units occupied by families with
children of less than 6 years of age and
in common areas servicing those units,
interim controls shall be completed no
later than 90 days after the completion
of the risk assessment. In units in
which a child of less than 6 years of age
moves in after the completion of the
risk assessment, interim controls shall
be completed no later than 90 days
after the move-in.
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(2) In all other dwelling units, com-
mon areas, and the remaining portions
of the residential property, interim
controls shall be completed no later
than 12 months after completion of the
risk assessment for those units.

(c) Ongoing lead-based paint mainte-
nance and reevaluation activities. Effec-
tive immediately after completion of
the risk assessment required in
§35.715(a), the owner shall incorporate
ongoing lead-based paint maintenance
and reevaluation into the regular
building operations in accordance with
§35.1355, unless all lead-based paint has
been removed. If the reevaluation iden-
tifies new lead-based paint hazards, the
owner shall conduct interim controls
in accordance with §35.1330.

(d) Transitional requirements—(1) Ef-
fective date. The requirements of this
paragraph shall apply effective Sep-
tember 15, 2000, and continuing until
the applicable date specified in
§35.715(a) (1) or (2) or until the owner
conducts a risk assessment, whichever
is first.

(2) Definitions and other general re-
quirements that apply to this para-
graph are found in subpart B of this
part.

(38) Ongoing lead-based paint mainte-
nance. The owner shall incorporate on-
going lead-based paint maintenance ac-
tivities into regular building oper-
ations, in accordance with §35.1355(a),
except that clearance is not required.

(e) Child with an elevated blood lead
level. If a child of less than 6 years of
age living in a dwelling unit covered by
this paragraph has an elevated blood
lead level, the owner shall comply with
the requirements of §35.730.

[64 FR 50210, Sept. 15, 1999, as amended at 82
FR 4167, Jan. 13, 2017]

§85.720 Multifamily properties receiv-
ing up to $5,000 per unit, and single
family properties.

Effective September 15, 2000, the re-
quirements of this section shall apply
to a multifamily residential property
that is receiving an average of up to
and including $5,000 per assisted dwell-
ing unit annually in project-based as-
sistance and to a single family residen-
tial property that is receiving project-
based assistance through the Section 8
Moderate Rehabilitation program, the
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Project-Based Certificate program, or
any other HUD program providing
project-based assistance.

(a) Activities at initial and periodic in-
spection—(1) Visual assessment. During
the initial and periodic inspections, an
inspector trained in visual assessment
for deteriorated paint surfaces in ac-
cordance with procedures established
by HUD shall conduct a visual assess-
ment of all painted surfaces in order to
identify any deteriorated paint.

(2) Paint stabilization. The owner shall
stabilize each deteriorated paint sur-
face in accordance with §35.1330(a) and
§35.1330(b) before occupancy of a vacant
dwelling unit or, where a unit is occu-
pied, within 30 days of notification of
the results of the visual assessment.
Paint stabilization is considered com-
plete when clearance is achieved in ac-
cordance with §35.1340.

(3) Notice. The owner shall provide a
notice to occupants in accordance with
§§35.125(b) (1) and (c) describing the re-
sults of the clearance examination.

(b) Ongoing lead-based paint mainte-
nance activities. The owner shall incor-
porate ongoing lead-based paint main-
tenance activities into regular building
operations in accordance with
§35.1355(a), unless all lead-based paint
has been removed.

(c) Child with an elevated blood lead
level. If a child of less than 6 years of
age living in a dwelling unit covered by
this section has an elevated blood lead
level, the owner shall comply with the
requirements of §35.730.

[64 FR 50210, Sept. 15, 1999, as amended at 82
FR 4167, Jan. 13, 2017]

§35.725 Section 8 Rent adjustments.

HUD may, subject to the availability
of appropriations for Section 8 contract
amendments, on a project by project
basis for projects receiving Section 8
project-based assistance, provide ad-
justments to the maximum monthly
rents to cover the costs of evaluation
for and reduction of lead-based paint
hazards, as defined in section 1004 of
the Residential Lead-Based Paint Haz-
ard Reduction Act of 1992.

§35.730 Child with an elevated blood
lead level.

(a) Environmental investigation. With-
in 15 calendar days after being notified

§35.730

by a public health department or other
medical health care provider that a
child of less than 6 years of age living
in a dwelling unit to which this sub-
part applies has been identified as hav-
ing an elevated blood lead level, the
owner shall complete an environmental
investigation of the dwelling unit in
which the child lived at the time the
blood was last sampled and of common
areas servicing the dwelling unit. The
requirements of this paragraph apply
regardless of whether the child is or is
not still living in the unit when the
owner receives the notification of the
elevated blood lead level. The require-
ments of this paragraph shall not apply
if the owner conducted an environ-
mental investigation of the unit and
common areas servicing the unit be-
tween the date the child’s blood was
last sampled and the date when the
owner received the notification of the
elevated blood lead level. If the owner
conducted a risk assessment of the unit
and common areas servicing the unit
during that period, the owner need not
conduct another risk assessment there
but shall conduct the elements of an
environmental investigation not al-
ready conducted during the risk assess-
ment. If a public health department
has already conducted an evaluation of
the dwelling unit in regard to the
child’s elevated blood lead level case,
the requirements of this paragraph
shall not apply.

(b) Verification. After receiving infor-
mation from a person who is not a
medical health care provider that a
child of less than 6 years of age living
in a dwelling unit covered by this sub-
part may have an elevated blood lead
level, the owner shall immediately
verify the information with the public
health department or other medical
health care provider. If the public
health department or provider denies
the request, such as because it does not
have the capacity to verify that infor-
mation, the owner shall send docu-
mentation of the denial to the HUD
rental assistance program manager,
who shall make an effort to verify the
information. If the public health de-
partment or provider verifies that the
child has an elevated blood lead level,
such verification shall constitute noti-
fication, and the owner shall take the
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action required in paragraphs (a) and
(c) of this section.

(c) Lead-based paint hazard reduction.
Within 30 calendar days after receiving
the report of the environmental inves-
tigation conducted pursuant to para-
graph (a) of this section or the evalua-
tion from the public health depart-
ment, the owner shall complete the re-
duction of identified lead-based paint
hazards in accordance with §35.1325 or
§35.1330. Lead-based paint hazard re-
duction is considered complete when
clearance is achieved in accordance
with §35.1340 and the clearance report
states that all lead-based paint hazards
identified in the environmental inves-
tigation have been treated with in-
terim controls or abatement or the
public health department certifies that
the lead-based paint hazard reduction
is complete. The requirements of this
paragraph do not apply if the owner,
between the date the child’s blood was
last sampled and the date the owner re-
ceived the notification of the elevated
blood lead level, already conducted an
environmental investigation of the
unit and common areas servicing the
unit and completed reduction of identi-
fied lead-based paint hazards. If the
owner conducted a risk assessment of
the unit and common areas servicing
the unit during that period, the owner
is not required to conduct another risk
assessment there but shall conduct the
elements of an environmental inves-
tigation not already conducted during
the risk assessment.

(d) If an environmental investigation
or lead-based paint hazard evaluation
or reduction is undertaken, each owner
shall provide notice to occupants in ac-
cordance with §35.125.

(e) Reporting requirement. (1) The
owner shall report the name and ad-
dress of a child identified as having an
elevated blood lead level to the public
health department within 5 business
days of being so notified by any other
medical health care professional.

(2) The owner shall also report each
confirmed case of a child with an ele-
vated blood lead level to the HUD field
office and HUD Office of Lead Hazard
Control and Healthy Homes within 5
business days of being so notified.

(3) The owner shall provide to the
HUD field office documentation that
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the designated party has conducted the
activities of paragraphs (a) through (d)
of this section, within 10 business days
of the deadline for each activity.

(f) Other assisted dwelling units in the
property. (1) If the environmental inves-
tigation conducted pursuant to para-
graph (a) of this section identifies lead-
based paint hazards, the owner shall,
for other assisted dwelling units cov-
ered by this part in which a child under
age 6 resides or is expected to reside on
the date lead-based paint hazard reduc-
tion under paragraph (c) of this section
is complete, and for the common areas
servicing those units, conduct a risk
assessment within 30 calendar days
after receipt of the environmental in-
vestigation report if there are 20 or
fewer such other units, or 60 calendar
days if there are more than 20 such
other units.

(2) Control measures. If the risk as-
sessment conducted under paragraph
(f)(1) of this section identifies lead-
based paint hazards, the owner shall
complete the reduction of identified
lead-based paint hazards in accordance
with §35.1325 or §35.1330 in those units
and common areas within 30 calendar
days, or within 90 calendar days if
more than 20 units have lead-based
paint hazards such that the control
work would disturb painted surfaces
that total more than the de minimis
threshold of §35.1350(d). Lead-based
paint hazard reduction is considered
complete when clearance is achieved in
accordance with §35.1340 and the clear-
ance report states that all lead-based
paint hazards identified in the risk as-
sessment have been treated with in-
terim controls or abatement.

(3) The owner shall provide to the
HUD field office documentation that
the designated party has conducted the
activities of paragraph (f)(1) and (f)(2)
of this section, within 10 business days
of the deadline for each activity.

(4) The requirements of this para-
graph (f) do not apply if:

(i) The owner both conducted a risk
assessment of the other assisted dwell-
ing units covered by paragraph (f)(1) of
this section and the common areas
servicing those units, and conducted
reduction of identified lead-based paint
hazards in accordance with §35.1325 or
§35.1330 between the date the child’s
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blood was last sampled and the date
the owner received the notification of
the elevated blood lead level; or

(ii) The owner has documentation of
compliance with evaluation, notifica-
tion, lead disclosure, ongoing lead-
based paint maintenance, and lead-
based paint management requirements
under this part throughout the 12
months preceding the date the owner
received the environmental investiga-
tion report pursuant to paragraph (a)
of this section; and

(iii) In either case, the owner pro-
vides to the HUD field office docu-
mentation that it has conducted the
activities of paragraphs (f)(4)(i) and (ii)
of this section, within 10 business days
of the deadline for each activity.

[82 FR 4167, Jan. 13, 2017]

Subpart —HUD-Owned and Mori-
gagee-in-Possession Multi-
family Property

SOURCE: 64 FR 50211, Sept. 15, 1999, unless
otherwise noted.

§35.800 Purpose and applicability.

The purpose of this subpart I is to es-
tablish procedures to eliminate as far
as practicable lead-based paint hazards
in a HUD-owned multifamily residen-
tial property or a multifamily residen-
tial property for which HUD is identi-
fied as mortgagee-in-possession. The
requirements of this subpart apply to
any such property that is offered for
sale or held or managed on or after
September 15, 2000.

§35.805 Definitions and other general
requirements.

Definitions and other general re-
quirements that apply to this subpart
are found in subpart B of this part.

§35.810 Notices and pamphlet.

(a) Notices. When evaluation or haz-
ard reduction is undertaken, the De-
partment shall provide a notice to oc-
cupants in accordance with §35.125. A
visual assessment alone is not consid-
ered an evaluation for the purposes of
this part.

(b) Lead hazard information pamphlet.
HUD shall provide the lead hazard in-

§35.820

formation pamphlet in accordance with
§35.130.

[64 FR 50211, Sept. 15, 1999, as amended at 69
FR 34272, June 21, 2004]

§35.815 Evaluation.

HUD shall conduct a risk assessment
and a lead-based paint inspection in ac-
cordance with §35.1320(a) and (b). For
properties to which this subpart ap-
plies on September 15, 2000, the lead-
based paint inspection and risk assess-
ment shall be conducted no later than
December 15, 2000, or before publicly
advertising the property for sale,
whichever is sooner. For properties to
which this subpart becomes applicable
after September 15, 2000, the lead-based
paint inspection and risk assessment
shall be conducted no later than 90
days after this subpart becomes appli-
cable or before publicly advertising the
property for sale, whichever is sooner.

§35.820 Interim controls.

HUD shall conduct interim controls
in accordance with §35.1330 to treat the
lead-based paint hazards identified in
the evaluation conducted in accord-
ance with §35.815. Interim controls are
considered completed when clearance
is achieved in accordance with §35.1340.
Interim controls of all lead-based paint
hazards shall be completed no later
than the following schedule:

(a) In units occupied by families with
children of less than 6 years of age and
in common areas servicing those units,
interim controls shall be completed no
later than 90 days after the completion
of the risk assessment. In units in
which a child of less than 6 years of age
moves in after the completion of the
risk assessment, interim controls shall
be completed no later than 90 days
after the move-in.

(b) In all other dwelling units, com-
mon areas, and the remaining portions
of the residential property, interim
controls shall be completed no later
than 12 months after completion of the
risk assessment for those units.

(c) If conveyance of the title by HUD
at a sale of a HUD-owned property or a
foreclosure sale caused by HUD when
HUD is mortgagee-in-possession occurs
before the schedule in paragraphs (a)
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and (b) of this section, HUD shall com-
plete interim controls before convey-
ance or foreclosure, or HUD shall be re-
sponsible for assuring that interim
controls are carried out by the pur-
chaser. If interim controls are made a
condition of sale, such controls shall be
completed according to the following
schedule:

(1) In units occupied by families with
children of less than 6 years of age and
in common areas servicing those units,
interim controls shall be completed no
later than 90 days after the date of the
closing of the sale. In units in which a
child of less than 6 years of age moves
in after the closing of the sale, interim
controls shall be completed no later
than 90 days after the move-in.

(2) In all other dwelling units, in
common areas servicing those units,
and in the remaining portions of the
residential property, interim controls
shall be completed no later than 180
days after the closing of the sale.

§35.825 Ongoing lead-based
maintenance and reevaluation.
HUD shall incorporate ongoing lead-
based paint maintenance and reevalua-
tion, in accordance with §35.1355, into
regular building operations if HUD re-
tains ownership of the residential prop-
erty for more than 12 months.

§35.830 Child with an elevated blood
lead level.

paint

(a) Environmental investigation. With-
in 15 calendar days after being notified
by a public health department or other
medical health care provider that a
child of less than 6 years of age living
in a dwelling unit owned by HUD (or
where HUD is mortgagee-in-possession)
has been identified as having an ele-
vated blood lead level, HUD shall com-
plete an environmental investigation
of the dwelling unit in which the child
lived at the time the blood was last
sampled and of common areas servicing
the dwelling unit. The requirements of
this paragraph apply regardless of
whether the child is or is not still liv-
ing in the unit when HUD receives the
notification of the elevated blood lead
level. The requirements of this para-
graph shall not apply if HUD conducted
an environmental investigation of the
unit and common areas servicing the
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unit between the date the child’s blood
was last sampled and the date when
HUD received the notification of the
elevated blood lead level. If HUD con-
ducted a risk assessment of the unit
and common areas servicing the unit
during that period, HUD is not required
to conduct another risk assessment
there but it shall conduct the elements
of an environmental investigation not
already conducted during the risk as-
sessment. If a public health depart-
ment has already conducted an evalua-
tion of the dwelling unit in regard to
the child’s elevated blood lead level
case, the requirements of this para-
graph shall not apply.

(b) Verification. After receiving infor-
mation from a person who is not a
medical health care provider that a
child of less than 6 years of age living
in a dwelling unit covered by this sub-
part may have an elevated blood lead
level, HUD shall immediately verify
the information with the public health
department or other medical health
care provider. If the public health de-
partment or provider denies the re-
quest, such as because it does not have
the capacity to verify that informa-
tion, the HUD Realty Specialist as-
signed to that property shall send doc-
umentation of the denial to the HUD
Office of Lead Hazard Control and
Healthy Homes, which shall make an
effort to verify the information. If the
public health department or provider
verifies that the child has an elevated
blood lead level, such verification shall
constitute notification, and HUD shall
take the action required in paragraphs
(a) and (c) of this section.

(c) Lead-based paint hazard reduction.
Within 30 calendar days after receiving
the report of the environmental inves-
tigation conducted pursuant to para-
graph (a) of this section or the evalua-
tion from the public health depart-
ment, HUD shall complete the reduc-
tion of identified lead-based paint haz-
ards in accordance with §35.13256 or
§35.1330. Lead-based paint hazard re-
duction is considered complete when
clearance is achieved in accordance
with §35.1340 and the clearance report
states that all lead-based paint hazards
identified in the environmental inves-
tigation have been treated with in-
terim controls or abatement or the
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public health department certifies that
the lead-based paint hazard reduction
is complete. The requirements of this
paragraph do not apply if HUD, be-
tween the date the child’s blood was
last sampled and the date HUD re-
ceived the notification of the elevated
blood lead level, already conducted an
environmental investigation of the
unit and common areas servicing the
unit and completed reduction of identi-
fied lead-based paint hazards. If HUD
conducted a risk assessment of the unit
and common areas servicing the unit
during that period, it is not required to
conduct another risk assessment there
but it shall conduct the elements of an
environmental investigation not al-
ready conducted during the risk assess-
ment.

(d) Notice. If lead-based paint hazard
evaluation or reduction is undertaken,
each owner shall provide a notice to oc-
cupants in accordance with §35.125.

(e) Reporting requirement. (1) HUD
shall report the name and address of a
child identified as having an elevated
blood lead level to the public health de-
partment within 5 business days of
being so notified by any other medical
health care professional.

(2) HUD shall also report each con-
firmed case of a child with an elevated
blood lead level to the HUD Office of
Lead Hazard Control and Healthy
Homes within 5 business days of being
so notified.

(3) HUD shall provide to the HUD Of-
fice of Lead Hazard Control and
Healthy Homes documentation that it
has conducted the activities of para-
graphs (a) through (d) of this section,
within 10 business days of the deadline
for each activity.

(f) Other assisted dwelling units in the
property. (1) If the environmental inves-
tigation conducted pursuant to para-
graph (a) of this section identifies lead-
based paint hazards, HUD shall, for
other assisted dwelling units covered
by this part in which a child under age
6 resides or is expected to reside on the
date lead-based paint hazard reduction
under paragraph (c) of this section, and
the common areas servicing those
units, is complete, conduct a risk as-
sessment in accordance with §35.815
within 30 calendar days after receipt of
the environmental investigation report

§35.830

if there are 20 or fewer such other
units, or 60 calendar days if there are
more than 20 such other units.

(2) If the risk assessment conducted
under paragraph (f)(1) of this section
identifies lead-based paint hazards,
HUD shall complete the reduction of
identified lead-based paint hazards in
accordance with §35.1325 or §35.1330 in
those units and common areas within
30 calendar days, or within 90 calendar
days if more than 20 units have lead-
based paint hazards such that the con-
trol work would disturb painted sur-
faces that total more than the de mini-
mis threshold of §35.1350(d). Lead-based
paint hazard reduction is considered
complete when clearance is achieved in
accordance with §35.1340 and the clear-
ance report states that all lead-based
paint hazards identified in the risk as-
sessment have been treated with in-
terim controls or abatement.

(3) The requirements of this para-
graph (f) do not apply if:

(i) HUD, between the date the child’s
blood was last sampled and the date
HUD received the notification of the
elevated blood lead level, both con-
ducted a risk assessment in the other
assisted dwelling units covered by
paragraph (f)(1) of this section and the
common areas servicing those units,
and conducted interim controls of iden-
tified lead-based paint hazards in ac-
cordance with §35.820; or

(ii) HUD has documentation of com-
pliance with evaluation, notification,
lead disclosure, ongoing lead-based
paint maintenance, and lead-based
paint management requirements under
this part throughout the 12 months
preceding the date HUD received the
environmental investigation report
pursuant to paragraph (a) of this sec-
tion.

(4) HUD shall provide to the HUD Of-
fice of Lead Hazard Control and
Healthy Homes documentation that it
has conducted the activities of para-
graph (f)(1) through (2) of this section,
or that it has complied with the re-
quirements in paragraph (f)(3) of this
section, within 10 business days of the
deadline for each activity.

(g) Closing. If the closing of a sale is
scheduled during the period when HUD
is responding to a case of a child with
an elevated blood lead level, HUD may
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arrange for the completion of the pro-
cedures required by paragraphs (a)
through (d) of this section by the pur-
chaser within a reasonable period of
time.

(h) Ertensions. The Assistant Sec-
retary for Housing-Federal Housing
Commissioner or designee may con-
sider and approve a request for an ex-
tension of deadlines established by this
section for lead-based paint inspection,
risk assessment, environmental inves-
tigation, lead-based paint hazard re-
duction, clearance, and reporting. Such
a request may be considered, however,
only during the first six months during
which HUD is owner or mortgagee-in-
possession of a multifamily property.

[82 FR 4168, Jan. 13, 2017]
Subpart J—Rehabilitation

SOURCE: 64 FR 50212, Sept. 15, 1999, unless
otherwise noted.

§35.900 Purpose and applicability.

(a) Purpose and applicability. (1) The
purpose of this subpart J is to establish
procedures to eliminate as far as prac-
ticable lead-based paint hazards in a
residential property that receives Fed-
eral rehabilitation assistance under a
program administered by HUD. Reha-
bilitation assistance does not include
project-based rental assistance, reha-
bilitation mortgage insurance or as-
sistance to public housing.

(2) The requirements of this subpart
shall not apply to HOME funds which
are committed to a specific project in
accordance with §92.2 of this title be-
fore September 15, 2000. Such projects
shall be subject to the requirements of
§92.355 of this title that were in effect
at the time of project commitment or
the requirements of this subpart.

(3) For the purposes of the Indian
Housing Block Grant program and the
CDBG Entitlement program, the re-
quirements of this subpart shall apply
to all residential rehabilitation activi-
ties (except those otherwise exempted)
for which funds are first obligated on
or after September 15, 2000. For the
purposes of the State, HUD-Adminis-
tered Small Cities, and Insular Areas
CDBG programs, the requirements of
this subpart shall apply to all covered
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activities (except those otherwise ex-
empted) for which grant funding is
awarded to the unit of local govern-
ment by the State or HUD, as applica-
ble, on or after September 15, 2000. For
the purposes of the Emergency Shelter
Grant Program (42 U.S.C. 11371-11378)
and the formula grants awarded under
the Housing Opportunities for Persons
with AIDS Program (HOPWA) (42
U.S.C. 12901 et. seq.), the requirements
of this subpart shall apply to activities
for which program funds are first obli-
gated on or after September 15, 2000.

(4) For the purposes of competitively
awarded grants under the HOPWA Pro-
gram and the Supportive Housing Pro-
gram (42 U.S.C. 11481-11389), the re-
quirements of this subpart shall apply
to grants awarded under Notices of
Funding Availability published on or
after September 15, 2000.

(6) For the purposes of the Indian
CDBG program (§1003.607 of this title),
the requirements of this subpart shall
not apply to funds whose notice of
funding availability is announced or
funding letter is sent before September
15, 2000. Such project grantees shall be
subject to the regulations in effect at
the time of announcement or funding
letter.

(b) The grantee or participating ju-
risdiction may assign to a subrecipient
or other entity the responsibilities set
forth in this subpart.

§35.905 Definitions and other general
requirements.

Definitions and other general re-
quirements that apply to this subpart
are found in subpart B of this part.

§35.910 Notices and pamphlet.

(a) Notices. In cases where evaluation
or hazard reduction or both are under-
taken as part of federally funded reha-
bilitation, the grantee or participating
jurisdiction shall provide a notice to
occupants in accordance with §35.125. A
visual assessment alone is not consid-
ered an evaluation for the purposes of
this part.

(b) Lead hazard information pamphlet.
The grantee or participating jurisdic-
tion shall provide the lead hazard in-
formation pamphlet in accordance with
§35.130.

[69 FR 34272, June 21, 2004]
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§35.915 Calculating Federal rehabili-
tation assistance.

(a) Applicability. This section applies
to recipients of Federal rehabilitation
assistance.

(b) Rehabilitation assistance. (1) Lead-
based paint requirements for rehabili-
tation fall into three categories that
depend on the amount of Federal reha-
bilitation assistance provided. The
three categories are:

(i) Assistance of up to and including
$5,000 per unit;

(ii) Assistance of more than $5,000 per
unit up to and including $25,000 per
unit; and

(iii) Assistance of more than $25,000
per unit.

(2) For purposes of implementing
§§35.930 and 35.935, the amount of reha-
bilitation assistance is the lesser of
two amounts: the average Federal as-
sistance per assisted dwelling unit and
the average per unit hard costs of reha-
bilitation. Federal assistance includes
all Federal funds assisting the project,
regardless of the use of the funds. Fed-
eral funds being used for acquisition of
the property are to be included as well
as funds for construction, permits, fees,
and other project costs. The hard costs
of rehabilitation include all hard costs,
regardless of source, except that the
costs of lead-based paint hazard evalua-
tion and hazard reduction activities
are not to be included. Costs of site
preparation, occupant protection, relo-
cation, interim controls, abatement,
clearance, and waste handling attrib-
utable to compliance with the require-
ments of this part are not to be in-
cluded in the hard costs of rehabilita-
tion. All other hard costs are to be in-
cluded, regardless of whether the
source of funds is Federal or non-Fed-
eral, public or private.

(¢) Calculating rehabilitation assistance
in properties with both assisted and unas-
sisted dwelling units. For a residential
property that includes both federally
assisted and non-assisted units, the re-
habilitation costs and Federal assist-
ance associated with non-assisted units
are not included in the calculations of
the average per unit hard costs of reha-
bilitation and the average Federal as-
sistance per unit.

§35.925

(1) The average per unit hard costs of
rehabilitation for the assisted units is
calculated using the following formula:

Per Unit Hard Costs of Rehabilitation $
= (a/c) + (b/d)

Where:

a = Rehabilitation hard costs for all assisted
units (not including common areas and
exterior surfaces)

b = Rehabilitation hard costs for common
areas and exterior painted surfaces

¢ = Number of federally assisted units

d = Total number of units

(2) The average Federal assistance
per assisted dwelling unit is calculated
using the following formula:

Per unit Federal assistance = e/c

Where:
e = Total Federal assistance for the project
¢ = Number of federally assisted units

[69 FR 34272, June 21, 2004]
§35.920 [Reserved]

§35.925 Examples of determining ap-
plicable requirements.

The following examples illustrate
how to determine whether the require-
ments of §§35.930(b), (c), or (d) apply to
a dwelling unit receiving Federal reha-
bilitation assistance (dollar amounts
are on a per unit basis):

(a) If the total amount of Federal as-
sistance for a dwelling is $2,000, and the
hard costs of rehabilitation are $10,000,
the lead-based paint requirements
would be those described in §35.930(b),
because Federal rehabilitation assist-
ance is up to and including $5,000.

(b) If the total amount of Federal as-
sistance for a dwelling unit is $6,000,
and the hard costs of rehabilitation are
$2,000, the lead-based paint require-
ments would be those described in
§35.930(b). Although the total amount
of Federal dollars is more than $5,000,
only the $2,000 of that total can be ap-
plied to rehabilitation. Therefore, the
Federal rehabilitation assistance is
$2,000 which is not more than $5,000.

(c) If the total amount of Federal as-
sistance for a unit is $6,000, and the
hard costs of rehabilitation are $6,000,
the lead-based paint requirements are
those described in §35.930(c), because
the amount of Federal rehabilitation
assistance is more than $5,000 but not
more than $25,000.
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(d) If eight dwelling units in a resi-
dential property receive Federal reha-
bilitation assistance [symbol c¢ in
§35.915(c)(2)] out of a total of 10 dwell-
ing units [d], the total Federal assist-
ance for the rehabilitation project is
$300,000 [e], the total hard costs of re-
habilitation for the dwelling units are
$160,000 [a], and the total hard costs of
rehabilitation for the common areas
and exterior surfaces are $20,000 [b],
then the lead-based paint requirements
would be those described in §35.930(c),
because the level of Federal rehabilita-
tion assistance is $22,000, which is not
greater than $25,000. This is calculated
as follows: The total Federal assistance
per assisted unit is $37,500 (e/c =
$300,000/8), the per unit hard costs of re-
habilitation is $22,000 (a/c + b/d =
$160,000/8 + $20,000/10), and the level of
Federal rehabilitation assistance is the
lesser of $37,500 and $22,000.

[64 FR 50212, Sept. 15, 1999, as amended at 69
FR 34272, June 21, 2004]

§35.930 Evaluation and hazard reduc-
tion requirements.

(a) Paint testing. The grantee or par-
ticipating jurisdiction shall either per-
form paint testing on the painted sur-
faces to be disturbed or replaced during
rehabilitation activities, or presume
that all these painted surfaces are
coated with lead-based paint.

(b) Residential property receiving an
average of up to and including 35,000 per
unit in Federal rehabilitation assistance.
Each grantee or participating jurisdic-
tion shall:

(1) Conduct paint testing or presume
the presence of lead-based paint, in ac-
cordance with paragraph (a) of this sec-
tion. If paint testing indicates that the
painted surfaces are not coated with
lead-based paint, safe work practices
and clearance are not required.

(2) Implement safe work practices
during rehabilitation work in accord-
ance with §35.1350 and repair any paint
that is disturbed.

(3) After completion of any rehabili-
tation disturbing painted surfaces, per-
form a clearance examination of the
worksite(s) in accordance with §35.1340.
Clearance is not required if rehabilita-
tion did not disturb painted surfaces of
a total area more than that set forth in
§35.1350(d).
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(c) Residential property receiving an av-
erage of more than $5,000 and up to and
including $25,000 per unit in Federal reha-
bilitation assistance. Each grantee or
participating jurisdiction shall:

(1) Conduct paint testing or presume
the presence of lead-based paint, in ac-
cordance with paragraph (a) of this sec-
tion.

(2) Perform a risk assessment in the
dwelling units receiving Federal assist-
ance, in common areas servicing those
units, and exterior painted surfaces, in
accordance with §35.1320(b), before re-
habilitation begins.

(3) Perform interim controls in ac-
cordance with §35.1330 of all lead-based
paint hazards identified pursuant to
paragraphs (¢)(1) and (c)(2) of this sec-
tion.

(4) Implement safe work practices
during rehabilitation work in accord-
ance with §35.1350 and repair any paint
that is disturbed and is known or pre-
sumed to be lead-based paint.

(d) Residential property receiving an
average of more than $25,000 per unit in
Federal rehabilitation assistance. Each
grantee or participating jurisdiction
shall:

(1) Conduct paint testing or presume
the presence of lead-based paint in ac-
cordance with paragraph (a) of this sec-
tion.

(2) Perform a risk assessment in the
dwelling units receiving Federal assist-
ance and in associated common areas
and exterior painted surfaces in accord-
ance with §35.1320(b) before rehabilita-
tion begins.

(3) Abate all lead-based paint hazards
identified by the paint testing or risk
assessment conducted pursuant to
paragraphs (d)(1) and (d)(2) of this sec-
tion, in accordance with §35.1325, ex-
cept that interim controls are accept-
able on exterior surfaces that are not
disturbed by rehabilitation and on
paint-lead hazards that have an area
smaller than the de minimis limits of
§35.1350(d). If abatement of a paint-lead
hazard is required, it is necessary to
abate only the surface area with haz-
ardous conditions.

(4) Implement safe work practices
during rehabilitation work in accord-
ance with §35.1350 and repair any paint
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that is disturbed and is known or pre-
sumed to be lead-based paint.

[64 FR 50214, Sept. 15, 1999; 656 FR 3387, Jan.
21, 2000, as amended at 69 FR 34273, June 21,
2004]

§35.935 Ongoing lead-based
maintenance activities.

In the case of a rental property re-
ceiving Federal rehabilitation assist-
ance under the HOME program, the
grantee or participating jurisdiction
shall require the property owner to in-
corporate ongoing lead-based paint
maintenance activities in regular
building operations, in accordance with
§35.1355(a).

[69 FR 34273, June 21, 2004]

paint

§35.940 Special requirements for insu-
lar areas.

If a dwelling unit receiving Federal
assistance under a program covered by
this subpart is located in an insular
area, the requirements of this section
shall apply and the requirements of
§35.930 shall not apply. All other sec-
tions of this subpart J shall apply. The
insular area shall conduct the fol-
lowing activities for the dwelling unit,
common areas servicing the dwelling
unit, and the exterior surfaces of the
building in which the dwelling unit is
located:

(a) Residential property receiving an
average of up to and including 35,000 per
unit in Federal rehabilitation assistance.
(1) Implement safe work practices dur-
ing rehabilitation work in accordance
with §35.1350 and repair any paint that
is disturbed by rehabilitation.

(2) After completion of any rehabili-
tation disturbing painted surfaces, per-
form a clearance examination of the
worksite(s) in accordance with §35.1340.
Clearance shall be achieved before resi-
dents are allowed to occupy the work-
site(s). Clearance is not required if re-
habilitation did not disturb painted
surfaces of a total area more than that
set forth in §35.1350(b).

(b) Residential property receiving an
average of more than 35,000 per unit in
Federal rehabilitation assistance. (1) Be-
fore beginning rehabilitation, perform
a visual assessment of all painted sur-
faces in order to identify deteriorated
paint.

§35.1000

(2) Perform paint stabilization of
each deteriorated paint surface and
each painted surface being disturbed by
rehabilitation, in accordance with
§§35.1330(a) and (b).

(3) After completion of all paint sta-
bilization, perform a clearance exam-
ination of the affected dwelling units
and common areas in accordance with
§35.1340. Clearance shall be achieved
before residents are allowed to occupy
rooms or spaces in which paint sta-
bilization has been performed.

Subpart K—Acquisition, Leasing,
Support Services, or Operation

SOURCE: 64 FR 50214, Sept. 15, 1999, unless
otherwise noted.

§35.1000 Purpose and applicability.

(a) The purpose of this subpart K is
to establish procedures to eliminate as
far as practicable lead-based paint haz-
ards in a residential property that re-
ceives Federal assistance under certain
HUD programs for acquisition, leasing,
support services, or operation. Acquisi-
tion, leasing, support services, and op-
eration do not include mortgage insur-
ance, sale of federally-owned housing,
project-based or tenant-based rental
assistance, rehabilitation assistance,
or assistance to public housing. For re-
quirements pertaining to those activi-
ties or types of assistance, see the ap-
plicable subpart of this part.

(b) The grantee or participating ju-
risdiction may assign to a subrecipient
or other entity the responsibilities set
forth in this subpart.

(c)(1) The requirements of this sub-
part shall not apply to HOME funds
which are committed to a specific
project in accordance with §92.2 of this
title before September 15, 2000. Such
projects shall be subject to the require-
ments of §92.355 of this title that were
in effect at the time of project commit-
ment, or the requirements of this sub-
part.

(2) For purposes of the CDBG Entitle-
ment program and the Indian Housing
Block Grant program, the require-
ments of this subpart shall apply to ac-
tivities (except those otherwise ex-
empted) for which funds are first obli-
gated on or after September 15, 2000.
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For the purposes of the State, HUD-Ad-
ministered Small Cities, and Insular
Areas CDBG programs, the require-
ments of this subpart shall apply to all
covered activities (except those other-
wise exempted) for which grant funding
is awarded to the unit of local govern-
ment by the State or HUD, as applica-
ble, on or after September 15, 2000. For
the purposes of the Emergency Shelter
Grant Program (42 U.S.C. 11371-11378)
and the formula grants awarded under
the Housing Opportunities for Persons
with AIDS Program (HOPWA) (42
U.S.C. 12901 et. seq.), the requirements
of this subpart shall apply to activities
for which program funds are first obli-
gated on or after September 15, 2000.

(3) For the purposes of competitively
awarded grants under the HOPWA Pro-
gram and the Supportive Housing Pro-
gram (42 U.S.C. 11481-11389), the re-
quirements of this subpart shall apply
to grants awarded under Notices of
Funding Availability published on or
after September 15, 2000.

(4) For the purposes of the Indian
CDBG program (§1003.607 of this title),
the requirements of this subpart shall
not apply to funds whose notice of
funding availability is announced or
funding letter is sent before September
15, 2000. Such project grantees shall be
subject to the regulations in effect at
the time of announcement or funding
letter.

[64 FR 50213, Sept. 15, 1999; 656 FR 3387, Jan.
21, 2000]

§35.1005 Definitions and other general
requirements.

Definitions and other general re-
quirements that apply to this subpart
are found in subpart B of this part.

§35.1010 Notices and pamphlet.

(a) Notice. In cases where evaluation
or hazard reduction, including paint
stabilization, is undertaken, each
grantee or participating jurisdiction
shall provide a notice to residents in
accordance with §35.125. A visual as-
sessment is not considered an evalua-
tion for purposes of this part.

(b) Lead hazard information pamphlet.
The grantee or participating jurisdic-
tion shall provide the lead hazard in-
formation pamphlet in accordance with
§35.130.
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§35.1015 Visual assessment, paint sta-
bilization, and maintenance.

If a dwelling unit receives Federal as-
sistance under a program covered by
this subpart, each grantee or partici-
pating jurisdiction shall conduct the
following activities for the dwelling
unit, common areas servicing the
dwelling unit, and the exterior surfaces
of the building in which the dwelling
unit is located:

(a) A visual assessment of all painted
surfaces in order to identify deterio-
rated paint;

(b) Paint stabilization of each dete-
riorated paint surface, and clearance,
in accordance with §§35.1330(a) and (b),
before occupancy of a vacant dwelling
unit or, where a unit is occupied, im-
mediately after receipt of Federal as-
sistance; and

(c) The grantee or participating juris-
diction shall require the incorporation
of ongoing lead-based paint mainte-
nance activities into regular building
operations, in accordance with
§35.1355(a), if the dwelling unit has a
continuing, active financial relation-
ship with a Federal housing assistance
program, except that mortgage insur-
ance or loan guarantees are not consid-
ered to constitute an active pro-
grammatic relationship for the pur-
poses of this part.

(d) The grantee or participating ju-
risdiction shall provide a notice to oc-
cupants in accordance with
§§35.125(b)(1) and (c), describing the re-
sults of the clearance examination.

[64 FR 50214, Sept. 15, 1999, as amended at 69
FR 34273, June 21, 2004]

§35.1020 Funding for evaluation and
hazard reduction.

The grantee or participating jurisdic-
tion shall determine whether the cost
of evaluation and hazard reduction is
to be borne by the owner/developer, the
grantee or a combination of the owner/
developer and the grantee, based on
program requirements and local pro-
gram design.

Subpart L—Public Housing
Programs

SOURCE: 64 FR 50215, Sept. 15, 1999, unless
otherwise noted.

318



Office of the Secretary, HUD

§35.1100 Purpose and applicability.

The purpose of this subpart L is to
establish procedures to eliminate as far
as practicable lead-based paint hazards
in residential property assisted under
the U.S. Housing Act of 1937 (42 U.S.C.
1437 et seq.) but not including housing
assisted under section 8 of the 1937 Act.

§35.1105 Definitions and other general
requirements.

Definitions and other general re-
quirements that apply to this subpart
are found in subpart B of this part.

§35.1110 Notices and pamphlet.

(a) Notice. In cases where evaluation
or hazard reduction is undertaken,
each public housing agency (PHA) shall
provide a notice to residents in accord-
ance with §35.125. A visual assessment
alone is not considered an evaluation
for purposes of this part.

(b) Lead hazard information pamphlet.
The PHA shall provide the lead hazard
information pamphlet in accordance
with §35.130.

[64 FR 50215, Sept. 15, 1999, as amended at 69
FR 34273, June 21, 2004]

§35.1115 Evaluation.

(a) A lead-based paint inspection
shall be conducted in all public housing
unless a lead-based paint inspection
that meets the conditions of §35.165(a)
has already been completed. If a lead-
based paint inspection was conducted
by a lead-based paint inspector who
was not certified, the PHA shall review
the quality of the inspection, in ac-
cordance with quality control proce-
dures established by HUD, to deter-
mine whether the lead-based paint in-
spection has been properly performed
and the results are reliable. Lead-based
paint inspections of all housing to
which this subpart applies shall be
completed no later than September 15,
2000. Revisions or augmentations of
prior inspections found to be of insuffi-
cient quality shall be completed no
later than September 17, 2001.

(b) If a lead-based paint inspection
has found the presence of lead-based
paint, or if no lead-based paint inspec-
tion has been conducted, the PHA shall
conduct a risk assessment according to
the following schedule, unless a risk

§35.1120

assessment that meets the conditions
of §35.1656(b) has already been com-
pleted:

(1) Risk assessments shall be com-
pleted on or before March 15, 2001, in a
multifamily residential property con-
structed before 1960.

(2) Risk assessments shall be com-
pleted on or before March 15, 2002, in a
multifamily residential property con-
structed after 1959 and before 1978.

(c) A PHA that advertises a construc-
tion contract (including architecture/
engineering contracts) for bid or award
or plans to start force account work
shall not execute such contract until a
lead-based paint inspection and, if re-
quired, a risk assessment, has taken
place and any necessary abatement is
included in the modernization budget,
except for contracts solely for emer-
gency work in accordance with
§35.115(a)(9).

(d) The five-year funding request plan
for CIAP and CGP shall be amended to
include the schedule and funding for
lead-based paint activities.

§35.1120 Hazard reduction.

(a) Bach PHA shall, in accordance
with §35.1325, abate all lead-based paint
and lead-based paint hazards identified
in the evaluations conducted pursuant
to §35.1115. The PHA shall abate lead-
based paint and lead-based paint haz-
ards in accordance with §35.1325 during
the course of physical improvements
conducted under the modernization.

(b) In all housing where abatement of
all lead-based paint and lead-based
paint hazards required in paragraph (a)
of this section has not yet occurred,
each PHA shall conduct interim con-
trols, in accordance with §35.1330, of
the lead-based paint hazards identified
in the most recent risk assessment.

(1) Interim controls of dwelling units
in which any child who is less than 6
years of age resides and common areas
servicing those dwelling units shall be
completed within 90 days of the evalua-
tion under §35.1330. If a unit becomes
newly occupied by a family with a
child of less than 6 years of age or such
child moves into a unit, interim con-
trols shall be completed within 90 days
after the new occupancy or move-in if
they have not already been completed.
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(2) Interim controls in dwelling units
not occupied by families with one or
more children of less than 6 years of
age, common areas servicing those
units, and the remaining portions of
the residential property shall be com-
pleted no later than 12 months after
completion of the evaluation con-
ducted under §35.1115.

(c) The PHA shall incorporate ongo-
ing lead-based paint maintenance and
reevaluation activities into regular
building operations in accordance with
§35.1355. In accordance with §35.115(a)
(6) and (7), this requirement does not
apply to a development or part thereof
if it is to be demolished or disposed of
in accordance with disposition require-
ments in part 970 of this title, provided
the dwelling unit will remain unoccu-
pied until demolition, or if it is not
used and will not be used for human
habitation.

§35.1125 Evaluation and hazard re-
duction before acquisition and de-
velopment.

(a) For each residential property con-
structed before 1978 and proposed to be
acquired for a family project (whether
or not it will need rehabilitation) a
lead-based paint inspection and risk as-
sessment for lead-based paint hazards
shall be conducted in accordance with
§35.1320.

(b) If lead-based paint is found in a
residential property to be acquired, the
cost of evaluation and abatement shall
be considered when making the cost
comparison to justify new construc-
tion, as well as when meeting max-
imum total development cost limita-
tions.

(c) If lead-based paint is found, com-
pliance with this subpart is required,
and abatement of lead-based paint and
lead-based paint hazards shall be com-
pleted in accordance with §35.1325 be-
fore occupancy.

§35.1130 Child with an elevated blood
lead level.

(a) Environmental investigation. With-
in 15 calendar days after being notified
by a public health department or other
medical health care provider that a
child of less than 6 years of age living
in a dwelling unit to which this sub-
part applies has been identified as hav-
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ing an elevated blood lead level, the
PHA shall complete an environmental
investigation of the dwelling unit in
which the child lived at the time the
blood was last sampled and of common
areas servicing the dwelling unit. The
environmental investigation is consid-
ered complete when the PHA receives
the environmental investigation re-
port. The requirements of this para-
graph apply regardless of whether the
child is or is not still living in the unit
when the PHA receives the notification
of the elevated blood lead level. The re-
quirements of this paragraph shall not
apply if the PHA conducted an environ-
mental investigation of the unit and
common areas servicing the unit be-
tween the date the child’s blood was
last sampled and the date when the
PHA received the notification of the
elevated blood lead level. If the PHA
conducted a risk assessment of the unit
and common areas servicing the unit
during that period, the PHA need not
conduct another risk assessment there
but shall conduct the elements of an
environmental investigation not al-
ready conducted during the risk assess-
ment. If a public health department
has already conducted an evaluation of
the dwelling unit in regard to the
child’s elevated blood lead level case,
the requirements of this paragraph
shall not apply.

(b) Verification. After receiving infor-
mation from a person who is not a
medical health care provider that a
child of less than 6 years of age living
in a dwelling unit covered by this sub-
part may have an elevated blood lead
level, the PHA shall immediately
verify the information with the public
health department or other medical
health care provider. If that depart-
ment or provider denies the request,
such as because it does not have the ca-
pacity to verify that information, the
PHA shall send documentation of the
denial to its HUD field office, who shall
make an effort to verify the informa-
tion. If that department or provider
verifies that the child has an elevated
blood lead level, such verification shall
constitute notification, and the hous-
ing agency shall take the action re-
quired in paragraphs (a) and (c) of this
section.
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(c) Lead-based paint hazard reduction.
Within 30 calendar days after receiving
the report of the environmental inves-
tigation conducted pursuant to para-
graph (a) of this section or the evalua-
tion from the public health depart-
ment, the PHA shall complete the re-
duction of identified lead-based paint
hazards in accordance with §35.1325 or
§35.1330. Lead-based paint hazard re-
duction is considered complete when
clearance is achieved in accordance
with §35.1340 and the clearance report
states that all lead-based paint hazards
identified in the environmental inves-
tigation have been treated with in-
terim controls or abatement or the
local or State health department cer-
tifies that the lead-based paint hazard
reduction is complete. The require-
ments of this paragraph do not apply if
the PHA, between the date the child’s
blood was last sampled and the date
the PHA received the notification of
the elevated blood lead level, already
conducted an environmental investiga-
tion of the unit and common areas
servicing the unit and completed re-
duction of identified lead-based paint
hazards. If the PHA conducted a risk
assessment of the unit and common
areas servicing the unit during that pe-
riod, it is not required to conduct an-
other risk assessment there but it shall
conduct the elements of an environ-
mental investigation not already con-
ducted during the risk assessment. If
the PHA does not complete the lead-
based paint hazard reduction required
by this section, the dwelling unit is in
violation of the standards of 24 CFR
965.601, which incorporates the uniform
physical condition standards of
§5.703(f), including that it be free of
lead-based paint hazards.

(d) Notice of lead-based paint hazard
evaluation and reduction. The PHA shall
notify building residents of any lead-
based paint hazard evaluation or reduc-
tion activities in accordance with
§35.125.

(e) Reporting requirement. (1) The PHA
shall report the name and address of a
child identified as having an elevated
blood lead level to the public health de-
partment within 5 business days of
being so notified by any other medical
health care professional.

§35.1130

(2) The PHA shall report each con-
firmed case of a child with an elevated
blood lead level to the HUD field office
and the HUD Office of Lead Hazard
Control and Healthy Homes within 5
business days of being so notified.

(3) The PHA shall provide to the HUD
field office documentation that it has
conducted the activities of paragraphs
(a) through (d) of this section, within
10 business days of the deadline for
each activity.

(f) Other units in the property. (1) If
the environmental investigation con-
ducted pursuant to paragraph (a) of
this section identifies lead-based paint
hazards, the PHA shall conduct a risk
assessment of other units of the build-
ing in which a child under age 6 resides
or is expected to reside on the date
lead-based paint hazard reduction
under paragraph (c) of this section is
complete, and the common areas serv-
icing those units within 30 calendar
days after receipt of the environmental
investigation report if there are 20 or
fewer such other units, or 60 calendar
days if there are more such units.

(2) If the risk assessment conducted
under paragraph (f)(1) of this section
identifies lead-based paint hazards, the
PHA shall control the hazards, in ac-
cordance with Sec. 35.1325 or §35.1330,
in those units and common areas with-
in 30 calendar days, or within 90 cal-
endar days if more than 20 units have
lead-based paint hazards such that the
control work would disturb painted
surfaces that total more than the de
minimis threshold of §35.1350(d). Lead-
based paint hazard reduction is consid-
ered complete when clearance is
achieved in accordance with §35.1340
and the clearance report states that all
lead-based paint hazards identified in
the risk assessment have been treated
with interim controls or abatement.

(3) The PHA shall provide to the HUD
field office documentation that it has
conducted the activities of paragraphs
(H)(1) and (2) of this section, within 10
business days of the deadline for each
activity.

(4) The requirements of this para-
graph (f) of this section do not apply if:

(i) The PHA, between the date the
child’s blood was last sampled and the
date the PHA received the notification
of the elevated blood lead level, both
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conducted a risk assessment of the
other assisted dwelling units covered
by paragraph (f)(1) of this section and
the common areas servicing those
units, and conducted interim controls
of identified hazards in accordance
with §35.1120(b); or

(ii) If the PHA has documentation of
compliance with evaluation, notifica-
tion, lead disclosure, ongoing lead-
based paint maintenance, and lead-
based paint management requirements
under this part throughout the 12
months preceding the date the PHA re-
ceived the environmental investigation
report pursuant to paragraph (a) of this
section; and,

(iii) In either case, the PHA provided
the HUD field office, within 10 business
days after receiving the notification of
the elevated blood lead level, docu-
mentation that it has conducted the
activities described in this paragraph
(f)(4) of this section.

[82 FR 4169, Jan. 13, 2017]

§35.1135 Eligible costs.

A PHA may use financial assistance
received under the modernization pro-
gram (CIAP or CGP) for the notice,
evaluation and reduction of lead-based
paint hazards in accordance with
§968.112 of this title. Eligible costs in-
clude:

(a) Evaluation and insurance costs.
Evaluation and hazard reduction ac-
tivities, and costs for insurance cov-
erage associated with these activities.

(b) Planning costs. Planning costs are
costs that are incurred before HUD ap-
proval of the CGP or CIAP application
and that are related to developing the
CIAP application or carrying out eligi-
ble modernization planning, such as
planning for abatement, detailed de-
sign work, preparation of solicitations,
and evaluation. Planning costs may be
funded as a single work item. Planning
costs shall not exceed 5 percent of the
CIAP funds available to a HUD Field
Office in a particular fiscal year.

(c) Architectural/engineering and con-
sultant fees. Eligible costs include fees
for planning, identification of needs,
detailed design work, preparation of
construction and bid documents and
other required documents, evaluation,
planning and design for abatement, and
inspection of work in progress.
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(d) Elevated blood lead level response
costs. The PHA may use its operating
reserves and, when necessary, may re-
quest reimbursement from the current
fiscal year CIAP funds, or request the
reprogramming of previously approved
CIAP funds to cover the costs of eval-
uation and hazard reduction.

[64 FR 50215, Sept. 15, 1999, as amended at 82
FR 4170, Jan. 13, 2017]

§35.1140 Insurance coverage.

For the requirements concerning the
obligation of a PHA to obtain reason-
able insurance coverage with respect to
the hazards associated with evaluation
and hazard reduction activities, see
§965.215 of this title.

Subpart M—Tenant-Based Rental
Assistance

SOURCE: 64 FR 50216, Sept. 15, 1999, unless
otherwise noted.

§385.1200 Purpose and applicability.

(a) Purpose. The purpose of this sub-
part M is to establish procedures to
eliminate as far as practicable lead-
based paint hazards in housing occu-
pied by families receiving tenant-based
rental assistance. Such assistance in-
cludes tenant-based rental assistance
under the Section 8 certificate pro-
gram, the Section 8 voucher program,
the HOME program, the Shelter Plus
Care program, the Housing Opportuni-
ties for Persons With AIDS (HOPWA)
program, and the Indian Housing Block
Grant program. Tenant-based rental as-
sistance means rental assistance that is
not attached to the structure.

(b) Applicability. (1) This subpart ap-
plies only to dwelling units occupied or
to be occupied by families or house-
holds that have one or more children of
less than 6 years of age, common areas
servicing such dwelling units, and exte-
rior painted surfaces associated with
such dwelling units or common areas.
Common areas servicing a dwelling
unit include those areas through which
residents pass to gain access to the
unit and other areas frequented by
resident children of less than 6 years of
age, including on-site play areas and
child care facilities.
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(2) For the purposes of the Section 8
tenant-based certificate program and
the Section 8 voucher program:

(i) The requirements of this subpart
are applicable where an initial or peri-
odic inspection occurs on or after Sep-
tember 15, 2000; and

(ii) The PHA shall be the designated
party.

(3) For the purposes of formula
grants awarded under the Housing Op-
portunities for Persons with AIDS Pro-
gram (HOPWA) (42 U.S.C. 12901 et seq.):

(i) The requirements of this subpart
shall apply to activities for which pro-
gram funds are first obligated on or
after September 15, 2000; and

(ii) The grantee shall be the des-
ignated party.

(4) For the purposes of competitively
awarded grants under the HOPWA Pro-
gram and the Shelter Plus Care pro-
gram (42 U.S.C. 11402-11407) tenant-
based rental assistance component:

(i) The requirements of this subpart
shall apply to grants awarded pursuant
to Notices of Funding Availability pub-
lished on or after September 15, 2000;
and

(ii) The grantee shall be the des-
ignated party.

(6) For the purposes of the HOME
program:

(i) The requirements of this subpart
shall not apply to funds which are com-
mitted in accordance with §92.2 of this
title before September 15, 2000; and

(ii) The participating jurisdiction
shall be the designated party.

(6) For the purposes of the Indian
Housing Block Grant program:

(i) The requirements of this subpart
shall apply to activities for which
funds are first obligated on or after
September 15, 2000; and

(ii) The IHBG recipient shall be the
designated party.

(7) The housing agency, grantee, par-
ticipating jurisdiction, or IHBG recipi-
ent may assign to a subrecipient or
other entity the responsibilities of the
designated party in this subpart.

[64 FR 50216, Sept. 15, 1999; 656 FR 3387, Jan.
21, 2000]

§35.1215

§35.1205 Definitions and other general
requirements.

Definitions and other general re-
quirements that apply to this subpart
are found in subpart B of this part.

§35.1210 Notices and pamphlet.

(a) Notice. In cases where evaluation
or paint stabilization is undertaken,
the owner shall provide a notice to
residents in accordance with §35.125. A
visual assessment alone is not consid-
ered an evaluation for purposes of this
part.

(b) Lead hazard information pamphlet.
The owner shall provide the lead haz-
ard information pamphlet in accord-
ance with §35.130.

[64 FR 50216, Sept. 15, 1999, as amended at 69
FR 34273, June 21, 2004]

§35.1215 Activities at initial and peri-
odic inspection.

(a) (1) During the initial and periodic
inspections, an inspector acting on be-
half of the designated party and
trained in visual assessment for dete-
riorated paint surfaces in accordance
with procedures established by HUD
shall conduct a visual assessment of all
painted surfaces in order to identify
any deteriorated paint.

(2) For tenant-based rental assistance
provided under the HOME program,
visual assessment shall be conducted as
part of the initial and periodic inspec-
tions required under §92.209(i) of this
title.

(b) The owner shall stabilize each de-
teriorated paint surface in accordance
with §§35.1330(a) and (b) before com-
mencement of assisted occupancy. If
assisted occupancy has commenced
prior to a periodic inspection, such
paint stabilization must be completed
within 30 days of notification of the
owner of the results of the visual as-
sessment. Paint stabilization is consid-
ered complete when clearance is
achieved in accordance with §35.1340. If
the owner does not complete the haz-
ard reduction required by this section,
the dwelling unit is in violation of
Housing Quality Standards (HQS) until
the hazard reduction is completed or
the unit is no longer covered by this
subpart because the unit is no longer
under a housing assistance payment
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(HAP) contract with the housing agen-
cy. For the unit subsequently to come
under a HAP contract with the housing
agency for occupancy by a family with
a child under age 6, paint stabilization
must be completed, including clearance
being achieved in accordance with
§35.1340.

(c) The owner shall provide a notice
to occupants in accordance with
§35.125(b)(1) and (c) describing the re-
sults of the clearance examination.

(d) The designated party may grant
the owner an extension of time to com-
plete paint stabilization and clearance
for reasonable cause, but such an ex-
tension shall not extend beyond 90 days
after the date of notification to the
owner of the results of the visual as-
sessment.

[64 FR 50216, Sept. 15, 1999, as amended at 69
FR 34273, June 21, 2004; 82 FR 4170, Jan. 13,
2017]

§385.1220 Ongoing lead-based paint
maintenance activities.

Notwithstanding the designation of
the PHA, grantee, participating juris-
diction, or Indian Housing Block Grant
(IHBG) recipient as the designated
party for this subpart, the owner shall
incorporate ongoing lead-based paint
maintenance activities into regular
building operations in accordance with
§35.1355(a).

[69 FR 34273, June 21, 2004]

§35.1225 Child with an elevated blood
lead level.

(a) Within 15 calendar days after
being notified by a public health de-
partment or other medical health care
provider that a child of less than 6
years of age living in a dwelling unit to
which this subpart applies has been
identified as having an elevated blood
lead level, the designated party shall
complete an environmental investiga-
tion of the dwelling unit in which the
child lived at the time the blood was
last sampled and of common areas
servicing the dwelling unit. When the
environmental investigation is com-
plete, the designated party shall imme-
diately provide the report of the envi-
ronmental investigation to the owner
of the dwelling unit. If the child identi-
fied as having an elevated blood lead
level is no longer living in the unit
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when the designated party receives no-
tification from the public health de-
partment or other medical health care
provider, but another household receiv-
ing tenant-based rental assistance is
living in the unit or is planning to live
there, the requirements of this section
apply just as they do if the child still
lives in the unit. If a public health de-
partment has already conducted an
evaluation of the dwelling unit in re-
gard to the child’s elevated blood lead
level case, or the designated party con-
ducted an environmental investigation
of the unit and common areas servicing
the unit between the date the child’s
blood was last sampled and the date
when the designated party received the
notification of the elevated blood lead
level, the requirements of this para-
graph shall not apply. If the designated
party or the owner conducted a risk as-
sessment of the unit and common areas
servicing the unit during that period,
the designated party need not conduct
another risk assessment there but shall
conduct the elements of an environ-
mental investigation not already con-
ducted during the risk assessment.

(b) Verification. After receiving infor-
mation from a person who is not a
medical health care provider that a
child of less than 6 years of age living
in a dwelling unit covered by this sub-
part may have an elevated blood lead
level, the designated party shall imme-
diately verify the information with the
public health department or other med-
ical health care provider. If the public
health department or provider denies
the request, such as because it does not
have the capacity to verify that infor-
mation, the designated party shall send
documentation of the denial to the
HUD rental assistance program man-
ager, who shall make an effort to
verify the information. If that depart-
ment or provider verifies that the child
has an elevated blood lead level, such
verification shall constitute notifica-
tion, and the designated party shall
take the action required in paragraphs
(a) and (c) of this section.

(c) Lead-based paint hazard reduction.
Within 30 calendar days after receiving
the report of the environmental inves-
tigation from the designated party or
the evaluation from the public health
department, the owner shall complete
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the reduction of identified lead-based
paint hazards in accordance with
§35.1325 or §35.1330. Lead-based paint
hazard reduction is considered com-
plete when clearance is achieved in ac-
cordance with §35.1340 and the clear-
ance report states that all lead-based
paint hazards identified in the environ-
mental investigation have been treated
with interim controls or abatement or
the public health department certifies
that the lead-based paint hazard reduc-
tion is complete. The requirements of
this paragraph do not apply if the des-
ignated party or the owner, between
the date the child’s blood was last sam-
pled and the date the designated party
received the notification of the ele-
vated blood lead level, already con-
ducted an environmental investigation
of the unit and common areas servicing
the unit and the owner completed re-
duction of identified lead-based paint
hazards. If the owner does not complete
the lead-based paint hazard reduction
required by this section, the dwelling
unit is in violation of the standards of
24 CFR 982.401.

(d) Notice of lead-based paint hazard
evaluation and reduction. The owner
shall notify building residents of any
lead-based paint hazard evaluation or
reduction activities in accordance with
§35.125.

(e) Reporting requirement. (1) The
owner shall report the name and ad-
dress of a child identified as having an
elevated blood lead level to the public
health department within 5 business
days of being so notified by any other
medical health care professional.

(2) The owner shall also report each
confirmed case of a child with an ele-
vated blood lead level to the HUD field
office and the HUD Office of Lead Haz-
ard Control and Healthy Homes within
5 business days of being so notified.

(3) The owner shall provide to the
HUD field office documentation that it
has conducted the activities of para-
graphs (a) through (d) of this section,
within 10 business days of the deadline
for each activity.

(f) Other assisted dwelling units in the
property. (1) If the environmental inves-
tigation conducted pursuant to para-
graph (a) of this section identifies lead-
based paint hazards, the designated
party or the owner shall, for other as-
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sisted dwelling units covered by this
part in which a child under age 6 re-
sides or is expected to reside on the
date lead-based paint hazard reduction
under paragraph (c) of this section is
complete, and the common areas serv-
icing those units, conduct a risk as-
sessment in accordance with §35.1320(b)
within 30 calendar days after receipt of
the environmental investigation report
if there are 20 or fewer such units, or 60
calendar days if there are more such
units.

(2) If the risk assessment conducted
under paragraph (f)(1) of this section
identifies lead-based paint hazards, the
owner shall complete the reduction of
the lead-based paint hazards in accord-
ance with §35.1325 or §35.1330 within 30
calendar days, or within 90 calendar
days if more than 20 units have lead-
based paint hazards such that the con-
trol work would disturb painted sur-
faces that total more than the de mini-
mis threshold of §35.1350(d). Lead-based
paint hazard reduction is considered
complete when clearance is achieved in
accordance with §35.1340 and the clear-
ance report states that all lead-based
paint hazards identified in the risk as-
sessment have been treated with in-
terim controls or abatement.

(3) The requirements of this para-
graph (f) of this section do not apply if:

(i) The designated party or the
owner, between the date the child’s
blood was last sampled and the date
the owner received the notification of
the elevated blood lead level, both con-
ducted a risk assessment of the other
assisted dwelling units covered by
paragraph (f)(1) of this section and the
common areas servicing those units,
and the owner conducted interim con-
trols of identified lead-based paint haz-
ards in accordance with §35.1225(c); or

(ii) The owner has documentation of
compliance with evaluation, notifica-
tion, lead disclosure, ongoing lead-
based paint maintenance, and lead-
based paint management requirements
under this part throughout the 12
months preceding the date the owner
received the environmental investiga-
tion report pursuant to paragraph (a)
of this section; and,

(iii) In either case, the owner pro-
vided the HUD field office, within 10
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business days after receiving the notifi-
cation of the elevated blood lead level,
documentation that it has conducted
the activities described in this para-
graph (£)(3).

(g) Data collection and record keeping
responsibilities. At least quarterly, the
designated party shall attempt to ob-
tain from the public health depart-
ment(s) with area(s) of jurisdiction
similar to that of the designated party
the names and/or addresses of children
of less than 6 years of age with an iden-
tified elevated blood lead level. At
least quarterly, the designated party
shall also report an updated list of the
addresses of units receiving assistance
under a tenant-based rental assistance
program to the same public health de-
partment(s), except that the report(s)
to the public health department(s) is
not required if the health department
states that it does not wish to receive
such report. If it obtains names and ad-
dresses of elevated blood lead level
children from the public health depart-
ment(s), the designated party shall
match information on cases of elevated
blood lead levels with the names and
addresses of families receiving tenant-
based rental assistance, unless the pub-
lic health department performs such a
matching procedure.

If a match occurs, the designated
party shall carry out the requirements
of this section.

[82 FR 4171, Jan. 13, 2017]
Subparts N-Q [Reserved]

Subpart R—Methods and Stand-
ards for Lead-Paint Hazard
Evaluation and Hazard Re-
duction Activities

SOURCE: 64 FR 50218, Sept. 15, 1999, unless
otherwise noted.

§35.1300 Purpose and applicability.

The purpose of this subpart R is to
provide standards and methods for
evaluation and hazard reduction activi-
ties required in subparts B, C, D, and F
through M of this part.
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§35.1305 Definitions and other general
requirements.

Definitions and other general re-
quirements that apply to this subpart
are found in subpart B of this part.

§35.1310 References.

Further guidance information re-
garding evaluation and hazard reduc-
tion activities described in this subpart
is found in the following:

(a) The HUD Guidelines for the Eval-
uation and Control of Lead-Based
Paint Hazards in Housing (Guidelines);

(b) The EPA Guidance on Residential
Lead-Based Paint, Lead-Contaminated
Dust, and Lead Contaminated Soil;

(c) Guidance, methods or protocols
issued by States and Indian tribes that
have been authorized by EPA under 40
CFR 745.324 to administer and enforce
lead-based paint programs.

§35.1315 Collection and
analysis of samples.

laboratory

All paint chip, dust, or soil samples
shall be collected and analyzed in ac-
cordance with standards established ei-
ther by a State or Indian tribe under a
program authorized by EPA in accord-
ance with 40 CFR part 745, subpart Q,
or by the EPA in accordance with 40
CFR 745.227, and as further provided in
this subpart.

§35.1320 Lead-based paint inspections,
paint testing, risk assessments,
lead-hazard screens, and reevalua-
tions.

(a) Lead-based paint inspections and
paint testing. Lead-based paint inspec-
tions shall be performed in accordance
with methods and standards estab-
lished either by a State or Tribal pro-
gram authorized by the EPA under 40
CFR 745.324, or by the EPA at 40 CFR
745.227(b) and (h). Paint testing to de-
termine the presence or absence of
lead-based paint on deteriorated paint
surfaces or surfaces to be disturbed or
replaced shall be performed by a cer-
tified lead-based paint inspector or risk
assessor.

(b) Risk assessments, lead-hazard
screens and reevaluations. (1) Risk as-
sessments and lead-hazard screens
shall be performed in accordance with
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methods and standards established ei-
ther by a state or tribal program au-
thorized by the EPA, or by the EPA at
40 CFR 745.227(c), (d), and (h) and para-
graph (b)(2) of this section. Reevalua-
tions shall be performed by a certified
risk assessor in accordance with
§35.1355(b) and paragraph (b)(2) of this
section.

(2) Risk assessors shall use standards
for determining dust-lead hazards and
soil-lead hazards that are at least as
protective as those promulgated by the
EPA at 40 CFR 745.227(h) or, if such
standards are not in effect, the fol-
lowing levels for dust or soil:

(i) Dust. A dust-lead hazard is surface
dust that contains a mass-per-area con-
centration (loading) of lead, based on
wipe samples, equal to or exceeding the
applicable level in the following table:

DUST LEAD STANDARDS

Surface
Evaluation Interior !
method Floors, ug/ | yindow Window
ft sills, pg/ft2 troughs,
(mg/m2) (mb/m 2) ug/ft2 (mg/m2)
Risk Assess- 40 (0.43) | 250 (2.7) | Not Applicable.
ment.
Lead Hazard 25 (0.27) 125 (1.4) | Not Applicable.
Screen.
Reevaluation ... 40 (0.43) 250 (2.7) | Not Applicable.
Clearance ........ 40 (0.43) 250 (2.7) | 400 (4.3).

i Note 1: “Floors” includes carpeted and uncarpeted interior

Ol(\Jlrosté 2: A dust-lead hazard is present or clearance fails
when the weighted arithmetic mean lead loading for all single-
surface or composite samples is equal to or greater than the
applicable standard. For composite samples of two to four
subsamples, the standard is determined by dividing the stand-
ard in the table by one half the number of subsamples. See
EPA regulations at 40 CFR 745.63 and 745.227(h)(3)(i).

(ii) Soil. (A) A soil-lead hazard for
play areas frequented by children
under six years of age is bare soil with
lead equal to or exceeding 400 parts per
million (micrograms per gram).

(B) For the rest of the yard, a soil-
lead hazard is bare soil that totals
more than 9 square feet (0.8 square me-
ters) per property with lead equal to or
exceeding an average of 1,200 parts per
million (micrograms per gram).

(3) Lead-hazard screens shall be per-
formed in accordance with the methods
and standards established either by a
state or Tribal program authorized by
the EPA, or by the EPA at 40 CFR
745.227(c), and paragraphs (b)(1) and
(b)(2) of this section. If the lead-hazard
screen indicates the need for a follow-
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up risk assessment (e.g., if dust-lead
measurements exceed the levels estab-
lished for lead-hazard screens in para-
graph (b)(2)(i) of this section), a risk
assessment shall be conducted in ac-
cordance with paragraphs (b)(1) and
(b)(2) of this section. Dust, soil, and
paint samples collected for the lead-
hazard screen may be used in the risk
assessment. If the lead hazard screen
does not indicate the need for a follow-
up risk assessment, no further risk as-
sessment is required.

(c) It is strongly recommended, but
not required, that lead-based paint in-
spectors, risk assessors, and sampling
technicians provide a plain-language
summary of the results suitable for
posting or distribution to occupants in
compliance with §35.125.

[69 FR 34273, June 21, 2004]

§35.1325 Abatement.

Abatement shall be performed in ac-
cordance with methods and standards
established either by a State or Indian
tribe under a program authorized by
EPA, or by EPA at 40 CFR 745.227(e),
and shall be completed by achieving
clearance in accordance with §35.1340.
If encapsulation or enclosure is used as
a method of abatement, ongoing lead-
based paint maintenance activities
shall be performed as required by the
applicable subpart of this part in ac-
cordance with §35.1355. Abatement of
an intact, factory-applied prime coat-
ing on metal surfaces is not required
unless the surface is a friction surface.

§35.1330 Interim controls.

Interim controls of lead-based paint
hazards identified in a risk assessment
shall be conducted in accordance with
the provisions of this section. Interim
control measures include paint sta-
bilization of deteriorated paint, treat-
ments for friction and impact surfaces
where levels of lead dust are above the
levels specified in §35.1320, dust con-
trol, and lead-contaminated soil con-
trol. As provided by §35.155, interim
controls may be performed in combina-
tion with, or be replaced by, abatement
methods.

(a) General requirements. (1) Only
those interim control methods identi-
fied as acceptable methods in a current
risk assessment report shall be used to
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control identified hazards, except that,
if only paint stabilization is required in
accordance with subparts F, H, K or M
of this part, it shall not be necessary to
have conducted a risk assessment.

(2) Occupants of dwelling units where
interim controls are being performed
shall be protected during the course of
the work in accordance with §35.1345.

(3) Clearance testing shall be per-
formed at the conclusion of interim
control activities in accordance with
§35.1340.

(4) A person performing interim con-
trols must be trained in accordance
with the hazard communication stand-
ard for the construction industry
issued by the Occupational Safety and
Health Administration of the U.S. De-
partment of Labor at 29 CFR 1926.59,
and either be supervised by an indi-
vidual certified as a lead-based paint
abatement supervisor or have com-
pleted successfully one of the following
lead-safe work practices courses, ex-
cept that this supervision or lead-safe
work practices training requirement
does not apply to work that disturbs
painted surfaces less than the de mini-
mis limits of §35.1350(d):

(i) A lead-based paint abatement su-
pervisor course accredited in accord-
ance with 40 CFR 745.225;

(i1) A lead-based paint abatement
worker course accredited in accordance
with 40 CFR 745.225; or

(iii) A renovator course accredited in
accordance with 40 CFR 745.225.

(iv) ‘““The Remodeler’s and Ren-
ovator’s Lead-Based Paint Training
Program,” prepared by HUD and the
National Association of the Remod-
eling Industry; or

(v) Another course approved by HUD
for this purpose after consultation with
EPA.

(b) Paint stabilication. (1) Interim con-
trol treatments used to stabilize dete-
riorated lead-based paint shall be per-
formed in accordance with the require-
ments of this section. Interim control
treatments of intact, factory applied
prime coatings on metal surfaces are
not required. Finish coatings on such
surfaces shall be treated by interim
controls if those coatings contain lead-
based paint.

(2) Any physical defect in the sub-
strate of a painted surface or compo-
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nent that is causing deterioration of
the surface or component shall be re-
paired before treating the surface or
component. Examples of defective sub-
strate conditions include dry-rot, rust,
moisture-related defects, crumbling
plaster, and missing siding or other
components that are not securely fas-
tened.

(3) Before applying new paint, all
loose paint and other loose material
shall be removed from the surface to be
treated. Acceptable methods for pre-
paring the surface to be treated include
wet scraping, wet sanding, and power
sanding performed in conjunction with
a HEPA filtered local exhaust attach-
ment operated according to the manu-
facturer’s instructions.

(4) Dry sanding or dry scraping is
permitted only in accordance with
§35.140(e) (i.e., for electrical safety rea-
sons or for specified minor amounts of
work).

(5) Paint stabilization shall include
the application of a new protective
coating or paint. The surface substrate
shall be dry and protected from future
moisture damage before applying a new
protective coating or paint. All protec-
tive coatings and paints shall be ap-
plied in accordance with the manufac-
turer’s recommendations.

(6) Paint stabilization shall incor-
porate the use of safe work practices in
accordance with §35.1350.

(c) Friction and impact surfaces. (1)
Friction surfaces are required to be
treated only if:

(i) Lead dust levels on the nearest
horizontal surface underneath the fric-
tion surface (e.g., the window sill, win-
dow trough, or floor) are equal to or
greater than the standards specified in
35.1320(b);

(ii) There is evidence that the paint
surface is subject to abrasion; and

(iii) Lead-based paint is known or
presumed to be present on the friction
surface.

(2) Impact surfaces are required to be
treated only if:

(i) Paint on an impact surface is
damaged or otherwise deteriorated;

(ii) The damaged paint is caused by
impact from a related building compo-
nent (such as a door knob that knocks
into a wall, or a door that knocks
against its door frame); and
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(iii) Lead-based paint is known or
presumed to be present on the impact
surface.

(3) Examples of building components
that may contain friction or impact
surfaces include the following:

(i) Window systems;

(ii) Doors;

(iii) Stair treads and risers;

(iv) Baseboards;

(v) Drawers and cabinets; and

(vi) Porches, decks, interior floors,
and any other painted surfaces that are
abraded, rubbed, or impacted.

(4) Interim control treatments for
friction surfaces shall eliminate fric-
tion points or treat the friction surface
so that paint is not subject to abrasion.
Examples of acceptable treatments in-
clude rehanging and/or planing doors so
that the door does not rub against the
door frame, and installing window
channel guides that reduce or elimi-
nate abrasion of painted surfaces.
Paint on stair treads and floors shall
be protected with a durable cover or
coating that will prevent abrasion of
the painted surfaces. Examples of ac-
ceptable materials include carpeting,
tile, and sheet flooring.

(5) Interim control treatments for
impact surfaces shall protect the paint
from impact. Examples of acceptable
treatments include treatments that
eliminate impact with the paint sur-
face, such as a door stop to prevent a
door from striking a wall or baseboard.

(6) Interim control for impact or fric-
tion surfaces does not include covering
such a surface with a coating or other
treatment, such as painting over the
surface, that does not protect lead-
based paint from impact or abrasion.

(d) Chewable surfaces. (1) Chewable
surfaces are required to be treated only
if there is evidence of teeth marks, in-
dicating that a child of less than six
years of age has chewed on the painted
surface, and lead-based paint is known
or presumed to be present on the sur-
face.

(2) Interim control treatments for
chewable surfaces shall make the lead-
based paint inaccessible for chewing by
children of less than 6 years of age. Ex-
amples include enclosures or coatings
that cannot be penetrated by the teeth
of such children.

§35.1330

(e) Dust-lead hazard control. (1) In-
terim control treatments used to con-
trol dust-lead hazards shall be per-
formed in accordance with the require-
ments of this section. Additional infor-
mation on dust removal is found in the
HUD Guidelines, particularly Chapter
11 (see §35.1310).

(2) Dust control shall involve a thor-
ough cleaning of all horizontal sur-
faces, such as interior window sills,
window troughs, floors, and stairs, but
excluding ceilings. All horizontal sur-
faces, such as floors, stairs, window
sills and window troughs, that are
rough, pitted, or porous shall be cov-
ered with a smooth, cleanable covering
or coating, such as metal coil stock,
plastic, polyurethane, or linoleum.

(3) Surfaces covered by a rug or car-
peting shall be cleaned as follows:

(i) The floor surface under a rug or
carpeting shall be cleaned where fea-
sible, including upon removal of the
rug or carpeting, with a HEPA vacuum
or other method of equivalent efficacy.

(ii) An unattached rug or an attached
carpet that is to be removed, and pad-
ding associated with such rug or car-
pet, located in an area of the dwelling
unit with dust-lead hazards on the
floor, shall be thoroughly vacuumed
with a HEPA vacuum or other method
of equivalent efficacy. Protective
measures shall be used to prevent the
spread of dust during removal of a rug,
carpet or padding from the dwelling.
For example, it shall be misted to re-
duce dust generation during removal.
The item(s) being removed shall be
wrapped or otherwise sealed before re-
moval from the worksite.

(iii) An attached carpet located in an
area of the dwelling unit with dust-lead
hazards on the floor shall be thor-
oughly vacuumed with a HEPA vacuum
or other method of equivalent efficacy
if it is not to be removed.

(f) Soil-lead hazards. (1) Interim con-
trol treatments used to control soil-
lead hazards shall be performed in ac-
cordance with this section.

(2) Soil with a lead concentration
equal to or greater than 5,000 pg/g of
lead shall be abated in accordance with
40 CFR 745.227(e).

(3) Acceptable interim control meth-
ods for soil lead are impermanent sur-
face coverings and land use controls.
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(i) Impermanent surface coverings
may be used to treat lead-contami-
nated soil if applied in accordance with
the following requirements. Examples
of acceptable impermanent coverings
include gravel, bark, sod, and artificial
turf.

(A) Impermanent surface coverings
selected shall be designed to withstand
the reasonably-expected traffic. For ex-
ample, if the area to be treated is heav-
ily traveled, neither grass or sod shall
be used.

(B) When loose impermanent surface
coverings such as bark or gravel are
used, they shall be applied in a thick-
ness not less than six inches deep.

(C) The impermanent surface cov-
ering material shall not contain more
than 400 pg/g of lead.

(D) Adequate controls to prevent ero-
sion shall be used in conjunction with
impermanent surface coverings.

(ii) Land use controls may be used to
reduce exposure to soil-lead hazards
only if they effectively control access
to areas with soil-lead hazards. Exam-
ples of land use controls include: fenc-
ing, warning signs, and landscaping.

(A) Land use controls shall be imple-
mented only if residents have reason-
able alternatives to using the area to
be controlled.

(B) If land use controls are used for a
soil area that is subject to erosion,
measures shall be taken to contain the
soil and control dispersion of lead.

[64 FR 50218, Sept. 15, 1999, as amended at 69
FR 34274, June 21, 2004; 79 FR 35043, June 19,
2014; 82 FR 4172, Jan. 13, 2017]
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Standard treatments shall be con-
ducted in accordance with this section.

(a) Paint stabilication. All deterio-
rated paint on exterior and interior
surfaces located on the residential
property shall be stabilized in accord-
ance with §35.1330(a)(b), or abated in
accordance with §35.1325.

(b) Smooth and cleanable horizontal
surfaces. All horizontal surfaces, such
as uncarpeted floors, stairs, interior
window sills and window troughs, that
are rough, pitted, or porous, shall be
covered with a smooth, cleanable cov-
ering or coating, such as metal coil
stock, plastic, polyurethane, or lino-
leum.

Standard treatments.
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(c) Correcting dust-generating condi-
tions. Conditions causing friction or
impact of painted surfaces shall be cor-
rected in accordance with
§35.1330(c)(4)—(6).

(d) Bare residential soil. Bare soil shall
be treated in accordance with the re-
quirements of §35.1330, unless it is
found not to be a soil-lead hazard in ac-
cordance with §35.1320(b).

(e) Safe work practices. All standard
treatments described in paragraphs (a)
through (d) of this section shall incor-
porate the use of safe work practices in
accordance with §35.1350.

(f) Clearance. A clearance examina-
tion shall be performed in accordance
with §35.1340 at the conclusion of any
lead hazard reduction activities.

(8) Qualifications. An individual per-
forming standard treatments must
meet the training and/or supervision
requirements of §35.1330(a)(4).

§35.1340 Clearance.

Clearance examinations required
under subparts B, C, D, F through M,
and R, of this part shall be performed
in accordance with the provisions of
this section.

(a) Clearance following abatement.
Clearance examinations performed fol-
lowing abatement of lead-based paint
or lead-based paint hazards shall be
performed in accordance with 40 CFR
745.227(e) and paragraphs (c)-(f) of this
section. Such clearances shall be per-
formed by a person certified to perform
risk assessments or lead-based paint
inspections.

(b) Clearance following activities other
than abatement. Clearance examina-
tions performed following interim con-
trols, paint stabilization, standard
treatments, ongoing lead-based paint
maintenance, or rehabilitation shall be
performed in accordance with the re-
quirements of this paragraph (b) and
paragraphs (c¢) through (g) of this sec-
tion. Clearance is not required if the
work being cleared does not disturb
painted surfaces of a total area more
than that set forth in §35.1350(d).

(1) Qualified personnel. Clearance ex-
aminations shall be performed by:

(i) A certified risk assessor;

(ii) A certified lead-based paint in-
spector;
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(iii) A person who has successfully
completed a training course for sam-
pling technicians (or a discipline of
similar purpose and title) that is devel-
oped or accepted by EPA or a State or
tribal program authorized by EPA pur-
suant to 40 CFR part 745, subpart Q,
and that is given by a training provider
accredited by EPA or a State or Indian
Tribe for training in lead-based paint
inspection or risk assessment, provided
a certified risk assessor or a certified
lead-based paint inspector approves the
work of the sampling technician and
signs the report of the clearance exam-
ination; or

(iv) A technician licensed or certified
by EPA or a State or Indian Tribe to
perform clearance examinations with-
out the approval of a certified risk as-
sessor or certified lead-based paint in-
spector, provided that a clearance ex-
amination by such a licensed or cer-
tified technician shall be performed
only for a single-family property or in-
dividual dwelling units and associated
common areas in a multi-unit prop-
erty, and provided further that a clear-
ance examination by such a licensed or
certified sampling technician shall not
be performed using random sampling of
dwelling units or common areas in
multifamily properties, except that a
clearance examination performed by
such a licensed or certified sampling
technician is acceptable for any resi-
dential property if the clearance exam-
ination is approved and the report
signed by a certified risk assessor or a
certified lead-based paint inspector.

(2) Required activities. (i) Clearance
examinations shall include a visual as-
sessment, dust sampling, submission of
samples for analysis for lead in dust,
interpretation of sampling results, and
preparation of a report. Soil sampling
is not required. Clearance examina-
tions shall be performed in dwelling
units, common areas, and exterior
areas in accordance with this section
and the steps set forth at 40 CFR
745.227(e)(8). If clearance is being per-
formed after lead-based paint hazard
reduction, paint stabilization, mainte-
nance, or rehabilitation that affected
exterior surfaces but did not disturb in-
terior painted surfaces or involve
elimination of an interior dust-lead
hazard, interior clearance is not re-
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quired if window, door, ventilation, and
other openings are sealed during the
exterior work. If clearance is being per-
formed for more than 10 dwelling units
of similar construction and mainte-
nance, as in a multifamily property,
random sampling for the purpose of
clearance may be conducted in accord-
ance with 40 CFR 745.227(e)(9).

(ii) The visual assessment shall be
performed to determine if deteriorated
paint surfaces and/or visible amounts
of dust, debris, paint chips or other res-
idue are still present. Both exterior
and interior painted surfaces shall be
examined for the presence of deterio-
rated paint. If deteriorated paint or
visible dust, debris or residue are
present in areas subject to dust sam-
pling, they must be eliminated prior to
the continuation of the clearance ex-
amination, except elimination of dete-
riorated paint is not required if it has
been determined, through paint testing
or a lead-based paint inspection, that
the deteriorated paint is not lead-based
paint. If exterior painted surfaces have
been disturbed by the hazard reduction,
maintenance or rehabilitation activity,
the visual assessment shall include an
assessment of the ground and any out-
door living areas close to the affected
exterior painted surfaces. Visible dust
or debris in living areas shall be
cleaned up and visible paint chips on
the ground shall be removed.

(iii) Dust samples shall be wipe sam-
ples and shall be taken on floors and,
where practicable, interior window sills
and window troughs. Dust samples
shall be collected and analyzed in ac-
cordance with §35.1315 of this part.

(iv) Clearance reports shall be pre-
pared in accordance with paragraph (c)
of this section.

(c) Clearance report. When clearance
is required, the designated party shall
ensure that a clearance report is pre-
pared that provides documentation of
the hazard reduction or maintenance
activity as well as the clearance exam-
ination. When abatement is performed,
the report shall be an abatement report
in accordance with 40 CFR
745.227(e)(10). When another hazard re-
duction or maintenance activity re-
quiring a clearance report is per-
formed, the report shall include the
following information:

331



§35.1345

(1) The address of the residential
property and, if only part of a multi-
family property is affected, the specific
dwelling units and common areas af-
fected.

(2) The following information on the
clearance examination:

(i) The date(s) of the clearance exam-
ination;

(ii) The name, address, and signature
of each person performing the clear-
ance examination, including certifi-
cation number;

(iii) The results of the visual assess-
ment for the presence of deteriorated
paint and visible dust, debris, residue
or paint chips;

(iv) The results of the analysis of
dust samples, in ug/sq.ft., by location of
sample; and

(v) The name and address of each lab-
oratory that conducted the analysis of
the dust samples, including the identi-
fication number for each such labora-
tory recognized by EPA under section
405(b) of the Toxic Substances Control
Act (15 U.S.C. 2685(b)).

(3) The following information on the
hazard reduction or maintenance activ-
ity for which clearance was performed:

(i) The start and completion dates of
the hazard reduction or maintenance
activity;

(ii) The name and address of each
firm or organization conducting the
hazard reduction or maintenance activ-
ity and the name of each supervisor as-
signed,;

(iii) A detailed written description of
the hazard reduction or maintenance
activity, including the methods used,
locations of exterior surfaces, interior
rooms, common areas, and/or compo-
nents where the hazard reduction ac-
tivity occurred, and any suggested
monitoring of encapsulants or enclo-
sures; and

(iv) If soil hazards were reduced, a de-
tailed description of the location(s) of
the hazard reduction activity and the
method(s) used.

(d) Standards. The clearance stand-
ards in §35.1320(b)(2) shall apply. If test
results equal or exceed the standards,
the dwelling unit, worksite, or common
area represented by the sample fails
the clearance examination.

(e) Clearance failure. All surfaces rep-
resented by a failed clearance sample
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shall be recleaned or treated by hazard
reduction, and retested, until the appli-
cable clearance level in §35.1320(b)(2) is
met.

(f) Independence. Clearance examina-
tions shall be performed by persons or
entities independent of those per-
forming hazard reduction or mainte-
nance activities, unless the designated
party uses qualified in-house employ-
ees to conduct clearance. An in-house
employee shall not conduct both a haz-
ard reduction or maintenance activity
and its clearance examination.

(g) Worksite clearance. Clearance of
only the worksite is permitted after
work covered by §§35.930, 35.1330,
35.1335, or 35.1355, when containment is
used to ensure that dust and debris
generated by the work is kept within
the worksite. Otherwise, clearance
must be of the entire dwelling unit,
common area, or outbuilding, as appli-
cable. When clearance is of an interior
worksite that is not an entire dwelling
unit, common area, or outbuilding,
dust samples shall be taken for para-
graph (b) of this section as follows:

(1) Sample, from each of at least four
rooms, hallways, stairwells, or com-
mon areas within the dust containment
area:

(i) The floor (one sample); and

(ii) Windows (one interior sill sample
and one trough sample, if present); and

(2) Sample the floor in a room, hall-
way, stairwell, or common area con-
nected to the dust containment area,
within five feet outside the area (one
sample).

[64 FR 50218, Sept. 15, 1999, as amended at 69
FR 34274, June 21, 2004]

§35.1345 Occupant protection
worksite preparation.

This section establishes procedures
for protecting dwelling unit occupants
and the environment from contamina-
tion from lead-contaminated or lead-
containing materials during hazard re-
duction activities.

(a) Occupant protection. (1) Occupants
shall not be permitted to enter the
worksite during hazard reduction ac-
tivities (unless they are employed in
the conduct of these activities at the
worksite), until after hazard reduction
work has been completed and clear-
ance, if required, has been achieved.

and
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(2) Occupants shall be temporarily re-
located before and during hazard reduc-
tion activities to a suitable, decent,
safe, and similarly accessible dwelling
unit that does not have lead-based
paint hazards, except if:

(i) Treatment will not disturb lead-
based paint, dust-lead hazards or soil-
lead hazards;

(ii) Only the exterior of the dwelling
unit is treated, and windows, doors,
ventilation intakes and other openings
in or near the worksite are sealed dur-
ing hazard control work and cleaned
afterward, and entry free of dust-lead
hazards, soil-lead hazards, and debris is
provided;

(iii) Treatment of the interior will be
completed within one period of 8-day-
time hours, the worksite is contained
so as to prevent the release of leaded
dust and debris into other areas, and
treatment does not create other safety,
health or environmental hazards (e.g.,
exposed live electrical wiring, release
of toxic fumes, or on-site disposal of
hazardous waste); or

(iv) Treatment of the interior will be
completed within 5 calendar days, the
worksite is contained so as to prevent
the release of leaded dust and debris
into other areas, treatment does not
create other safety, health or environ-
mental hazards; and, at the end of
work on each day, the worksite and the
area within at least 10 feet (3 meters)
of the containment area is cleaned to
remove any visible dust or debris, and
occupants have safe access to sleeping
areas, and bathroom and kitchen facili-
ties.

(3) The dwelling unit and the work-
site shall be secured against unauthor-
ized entry, and occupants’ belongings
protected from contamination by dust-
lead hazards and debris during hazard
reduction activities. Occupants’ be-
longings in the containment area shall
be relocated to a safe and secure area
outside the containment area, or cov-
ered with an impermeable covering
with all seams and edges taped or oth-
erwise sealed.

(b) Worksite preparation. (1) The work-
site shall be prepared to prevent the re-
lease of leaded dust, and contain lead-
based paint chips and other debris from
hazard reduction activities within the
worksite until they can be safely re-
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moved. Practices that minimize the
spread of leaded dust, paint chips, soil
and debris shall be used during work-
site preparation.

(2) A warning sign shall be posted at
each entry to a room where hazard re-
duction activities are conducted when
occupants are present; or at each main
and secondary entryway to a building
from which occupants have been relo-
cated; or, for an exterior hazard reduc-
tion activity, where it is easily read 20
feet (6 meters) from the edge of the
hazard reduction activity worksite.
Each warning sign shall be as described
in 29 CFR 1926.62(m), except that it
shall be posted irrespective of employ-
ees’ lead exposure and, to the extent
practicable, provided in the occupants’
primary language.

§35.1350 Safe work practices.

(a) Prohibited methods. Methods of
paint removal listed in §35.140 shall not
be used.

(b) Occupant protection and worksite
preparation. Occupants and their be-
longings shall be protected, and the
worksite prepared, in accordance with
§35.1345. A person performing this work
shall be trained on hazards and either
be supervised or have completed suc-
cessfully one of the specified courses,
in accordance with §35.1330(a)(4).

(c) Specialized cleaning. After hazard
reduction activities have been com-
pleted, the worksite shall be cleaned
using cleaning methods, products, and
devices that are successful in cleaning
up dust-lead hazards, such as a HEPA
vacuum or other method of equivalent
efficacy, and lead-specific detergents or
equivalent.

(d) De minimis levels. Safe work prac-
tices are not required when mainte-
nance or hazard reduction activities do
not disturb painted surfaces that total
more than:

(1) 20 square feet (2 square meters) on
exterior surfaces;

(2) 2 square feet (0.2 square meters) in
any one interior room or space; or

(3) 10 percent of the total surface
area on an interior or exterior type of
component with a small surface area.
Examples include window sills, base-
boards, and trim.

[64 FR 50218, Sept. 15, 1999, as amended at 69
FR 34275, June 21, 2004]
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§35.1355 Ongoing lead-based paint
maintenance and reevaluation ac-
tivities.

(a) Maintenance. Maintenance activi-
ties shall be conducted in accordance
with paragraphs (a)(2)-(6) of this sec-
tion, except as provided in paragraph
(a)(1) of this section.

(1) Maintenance activities need not
be conducted in accordance with this
section if a lead-based paint inspection
indicates that no lead-based paint is
present in the dwelling units, common
areas, and on exterior surfaces, or a
clearance report prepared in accord-
ance with §35.1340(a) indicates that all
lead-based paint has been removed.

(2) A visual assessment for deterio-
rated paint, bare soil, and the failure of
any hazard reduction measures shall be
performed at unit turnover and every
twelve months.

(38) (i) Deteriorated paint. All deterio-
rated paint on interior and exterior
surfaces located on the residential
property shall be stabilized in accord-
ance with §35.1330(a)(b), except for any
paint that an evaluation has found is
not lead-based paint.

(ii) Bare soil. All bare soil shall be
treated with standard treatments in
accordance with §35.1335(d) through (g),
or interim controls in accordance with
§35.1330(a) and (f); except for any bare
soil that a current evaluation has
found is not a soil-lead hazard.

(4) Safe work practices, in accord-
ance with sec. 35.1350, shall be used
when performing any maintenance or
renovation work that disturbs paint
that may be lead-based paint.

(5) Any encapsulation or enclosure of
lead-based paint or lead-based paint
hazards which has failed to maintain
its effectiveness shall be repaired, or
abatement or interim controls shall be
performed in accordance with §§35.1325
or 35.1330, respectively.

(6) Clearance testing of the worksite
shall be performed at the conclusion of
repair, abatement or interim controls
in accordance with §35.1340.

(7) Bach dwelling unit shall be pro-
vided with written notice asking occu-
pants to report deteriorated paint and,
if applicable, failure of encapsulation
or enclosure, along with the name, ad-
dress and telephone number of the per-
son whom occupants should contact.
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The language of the notice shall be in
accordance with §35.125(c)(3). The des-
ignated party shall respond to such re-
port and stabilize the deteriorated
paint or repair the encapsulation or en-
closure within 30 days.

(b) Reevaluation. Reevaluation shall
be conducted in accordance with this
paragraph (b), and the designated party
shall conduct interim controls of lead-
based paint hazards found in the re-
evaluation.

(1) Reevaluation shall be conducted if
hazard reduction has been conducted to
reduce lead-based paint hazards found
in a risk assessment or if standard
treatments have been conducted, ex-
cept that reevaluation is not required
if any of the following cases are met:

(i) An initial risk assessment found
no lead-based paint hazards;

(ii) A lead-based paint
found no lead-based paint; or

(iii) All lead-based paint was abated
in accordance with §35.1325, provided
that no failures of encapsulations or
enclosures have been found during vis-
ual assessments conducted in accord-
ance with §35.1355(a)(2) or during other
observations by maintenance and re-
pair workers in accordance with
§35.1355(a)(5) since the encapsulations
or enclosures were performed.

(2) Reevaluation shall be conducted
to identify:

(i) Deteriorated paint surfaces with
known or suspected lead-based paint;

(ii) Deteriorated or failed interim
controls of lead-based paint hazards or
encapsulation or enclosure treatments;

(iii) Dust-lead hazards; and

(iv) Soil that is newly bare with lead
levels equal to or above the standards
in §35.1320(b)(2).

(3) Each reevaluation shall be per-
formed by a certified risk assessor.

(4) Each reevaluation shall be con-
ducted in accordance with the fol-
lowing schedule if a risk assessment or
other evaluation has found deterio-
rated lead-based paint in the residen-
tial property, a soil-lead hazard, or a
dust-lead hazard on a floor or interior
window sill. (Window troughs are not
sampled during reevaluation). The first
reevaluation shall be conducted no
later than two years from completion

inspection
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of hazard reduction. Subsequent re-
evaluation shall be conducted at inter-
vals of two years, plus or minus 60
days. To be exempt from additional re-
evaluation, at least two consecutive re-
evaluations conducted at such two-
year intervals must be conducted with-
out finding lead-based paint hazards or
a failure of an encapsulation or enclo-
sure. If, however, a reevaluation finds
lead-based paint hazards or a failure, at
least two more consecutive reevalua-
tions conducted at such two year inter-
vals must be conducted without finding
lead-based paint hazards or a failure.

(5) Each reevaluation shall be per-
formed as follows:

(i) Dwelling units and common areas
shall be selected and reevaluated in ac-
cordance with §35.1320(b).

(ii) The worksites of previous hazard
reduction activities that are similar on
the basis of their original lead-based
paint hazard and type of treatment
shall be grouped. Worksites within
such groups shall be selected and re-
evaluated in accordance with
§35.1320(b).

(6) Each reevaluation shall include
reviewing available information, con-
ducting selected visual assessment,
recommending responses to hazard re-
duction omissions or failures, per-
forming selected evaluation of paint,
soil and dust, and recommending re-
sponse to newly-found lead-based paint
hazards.

(1) Review of available information. The
risk assessor shall review any available
past evaluation, hazard reduction and
clearance reports, and any other avail-
able information describing hazard re-
duction measures, ongoing mainte-
nance activities, and relevant building
operations.

(i1) Visual assessment. The risk asses-
sor shall:

(A) Visually evaluate all lead-based
paint hazard reduction treatments, any
known or suspected lead-based paint,
any deteriorated paint, and each exte-
rior site, and shall identify any new
areas of bare soil;

(B) Determine acceptable options for
controlling the hazard; and

(C) Await the correction of any haz-
ard reduction omission or failure and
the reduction of any lead-based paint
hazard before sampling any dust or soil
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the risk assessor determines may rea-
sonably be associated with such haz-
ard.

(iii) Reaction to hazard reduction omis-
sion or failure. If any hazard reduction
control has not been implemented or is
failing (e.g., an encapsulant is peeling
away from the wall, a paint-stabilized
surface is no longer intact, or gravel
covering an area of bare soil has worn
away), or deteriorated lead-based paint
is present, the risk assessor shall:

(A) Determine acceptable options for
controlling the hazard; and

(B) Await the correction of any haz-
ard reduction omission or failure and
the reduction of any lead-based paint
hazard before sampling any dust or soil
the risk assessor determines may rea-
sonably be associated with such haz-
ard.

(iv) Selected paint, soil and dust eval-
uation. (A) The risk assessor shall sam-
ple deteriorated paint surfaces identi-
fied during the visual assessment and
have the samples analyzed, in accord-
ance with 40 CFR 745.227(b)(3)(4), but
only if reliable information about lead
content is unavailable.

(B) The risk assessor shall evaluate
new areas of bare soil identified during
the visual assessment. Soil samples
shall be collected and analyzed in ac-
cordance with 40 CFR 745.227(d)(8)—(11),
but only if the soil lead levels have not
been previously measured.

(C) The risk assessor shall take se-
lected dust samples and have them
analyzed. Dust samples shall be col-
lected and analyzed in accordance with
§35.1320(b). At least two composite
samples, one from floors and the other
from interior window sills, shall be
taken in each dwelling unit and com-
mon area selected. Each composite
sample shall consist of four individual
samples, each collected from a dif-
ferent room or area. If the dwelling
unit contains both carpeted and
uncarpeted living areas, separate floor
samples are required from the carpeted
and uncarpeted areas. Equivalent sin-
gle-surface sampling may be used in-
stead of composite sampling.

(7T) The risk assessor shall provide the
designated party with a written report
documenting the presence or absence of
lead-based paint hazards, the current
status of any hazard reduction and
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standard treatment measures used pre-
viously and any newly-conducted eval-
uation and hazard reduction activities.
The report shall include the informa-
tion in 40 CFR 745.227(d)(11), and shall:

(i) Identify any lead-based paint haz-
ards previously detected and discuss
the effectiveness of any hazard reduc-
tion or standard treatment measures
used, and list those for which no meas-
ures have been used.

(ii) Describe any new hazards found
and present the owner with acceptable
control options and their accom-
panying reevaluation schedules.

(iii) Identify when the next reevalua-
tion, if any, must occur, in accordance
with the requirements of paragraph
(b)(4) of this section.

(c) Response to the reevaluation—(1)
Hazard reduction omission or failure
found by a reevaluation. The designated
party shall respond in accordance with
paragraph (b)(6)(iii)(A) of this section
to a report by the risk assessor of a
hazard reduction control that has not
been implemented or is failing, or that
deteriorated lead-based paint is
present.

(2) Newly-identified lead-based paint
hazard found by a reevaluation. The des-
ignated party shall treat each:

(i) Dust-lead hazard or paint lead
hazard by cleaning or hazard reduction
measures, which are considered com-
pleted when clearance is achieved in
accordance with §35.1340.

(ii) Soil-lead hazard by hazard reduc-
tion measures, which are considered
completed when clearance is achieved
in accordance with §35.1340.

[64 FR 50218, Sept. 15, 1999, as amended at 69
FR 34275, June 21, 2004]

PART 40—ACCESSIBILITY STAND-
ARDS FOR DESIGN, CONSTRUC-
TION, AND ALTERATION OF PUB-
LICLY OWNED  RESIDENTIAL
STRUCTURES

Sec.
40.1
40.2
40.3
40.4
40.5

Purpose.

Definition of ‘“‘residential structure’.
Applicability.

Standards.

[Reserved]

40.6 Records.

40.7 Availability of Accessibility Standards.

AUTHORITY: 42 U.S.C. 3535(d), 4153.

24 CFR Subtitle A (4-1-23 Edition)

SOURCE: 36 FR 24437, Dec. 22, 1971, unless
otherwise noted.

§40.1 Purpose.

This part prescribes standards for the
design, construction, and alteration of
publicly owned residential structures
to insure that physically handicapped
persons will have ready access to, and
use of, such structures.

§40.2 Definition of “residential struc-
ture”.

(a) As used in this part, the term resi-
dential structure means a residential
structure (other than a privately
owned residential structure and a resi-
dential structure on a military reserva-
tion):

(1) Constructed or altered by or on
behalf of the United States;

(2) Leased in whole or in part by the
United States after August 12, 1968, if
constructed or altered in accordance
with plans and specifications of the
United States; or

(3) Financed in whole or in part by a
grant or loan made by the United
States after August 12, 1968, if such res-
idential structure is subject to stand-
ards for design, construction, or alter-
ation issued under authority of the law
authorizing such grant or loan.

(b) As used in this part, residential
structure includes the following:

(1) Any residential structure which,
in whole or in part, is intended for oc-
cupancy by the physically handicapped
or designed for occupancy by the elder-
ly;

(2) All elevator residential struc-
tures;

(3) Any residential structure that
contains 15 or more housing units, un-
less otherwise specifically prescribed
by the Uniform Federal Accessibility
Standards.

(4) Nonresidential structures appur-
tenant to a residential structure cov-
ered under this part.

[36 FR 24437, Dec. 22, 1971, as amended at 49
FR 31620, Aug. 7, 1984; 83 FR 26361, June 7,
2018]

§40.3 Applicability.

(a) The standards prescribed in §40.4
are applicable to residential structures
designed after the effective date of this
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