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Board, unless the order of the ALJ be-
comes final agency action in accord-
ance with subpart B of part 26 of this
title.

[73 FR 60542, Oct. 10, 2008]

§25.12 Public access to information;
publication of actions.

(a) Where a notice of administrative
action does not result in a hearing and
in any cases in which a settlement is
entered into by the Board and a mort-
gagee, all non-privileged information
regarding the nature of the violation
and the resolution of the action shall
be available to the public.

(b) Publication in the FEDERAL REG-
ISTER. The Secretary shall publish, in
the FEDERAL REGISTER, a description of
and the cause for each administrative
action taken by the Board against a
mortgagee.

(c) Notification of other agencies.
Whenever the Board has taken any dis-
cretionary action to suspend and/or
withdraw the approval of a mortgagee,
the Secretary shall provide prompt no-
tice of the action and a statement of
the reasons for the action to the Sec-
retary of Veterans Affairs; the chief ex-
ecutive officer of the Federal National
Mortgage Association; the chief execu-
tive officer of the Federal Home Loan
Mortgage Corporation; the Adminis-
trator of the Rural Housing Service
(formerly the Farmers Home Adminis-
tration); the Comptroller of the Cur-
rency, if the mortgagee is a National
Bank or District Bank or subsidiary or
affiliate of such a bank; the Board of
Governors of the Federal Reserve Sys-
tem, if the mortgagee is a state bank
that is a member of the Federal Re-
serve System or a subsidiary or affil-
iate of such a bank, or a bank holding
company or a subsidiary or affiliate of
such a company; the Board of Directors
of the Federal Deposit Insurance Cor-
poration, if the mortgagee is a state
bank that is not a member of the Fed-
eral Reserve System, or is a subsidiary
or affiliate of such a bank; and the Di-
rector of the Office of Thrift Super-
vision, if the mortgagee is a federal or
state savings association or a sub-
sidiary or affiliate of a savings associa-
tion.

(d) Notification to GNMA of withdrawal
actions. Whenever the Board issues a
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notice of violation that could lead to
withdrawal of a mortgagee’s approval,
or is notified by GNMA of an action
that could lead to withdrawal of GNMA
approval, the Board shall proceed in ac-
cordance with 12 U.S.C. 1708(d).

[73 FR 60542, Oct. 10, 2008]

§25.13 Notifying GNMA of withdrawal
actions.

When the Board issues a notice of
violation that could lead to withdrawal
of a mortgagee’s approval, or is noti-
fied by GNMA of an action that could
lead to withdrawal of GNMA approval,
the Board shall proceed in accordance
with 12 U.S.C. 1708(d).

(Approved by the Office of Management and
Budget under Control Number 2502-0450)

[61 FR 685, Jan. 9, 1996]

§25.15 Retroactive
Board regulations.

application of

Limitations on participation in HUD
mortgage insurance programs proposed
or imposed prior to August 12, 1992,
under an ancillary procedure shall not
be affected by this part. This part shall
apply to sanctions initiated after the
effective date of the Department of
Housing and Urban Development Re-
form Act of 1989 (December 15, 1989) re-
gardless of the date of the cause giving
rise to the sanction.

[67 FR 31051, July 13, 1992. Redesignated at 61
FR 685, Jan. 9, 1996]

§25.17 [Reserved]
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Subpart A—Hearings Before
Hearing Officers

§26.1 Purpose and scope.

This part sets forth rules of proce-
dure in certain proceedings of the De-
partment of Housing and Urban Devel-
opment presided over by a hearing offi-
cer. These rules of procedure apply to
administrative sanction hearings pur-
suant to 2 CFR part 2424 and to hear-
ings with respect to determinations by
the Multifamily Participation Review
Committee pursuant to 24 CFR part
200, subpart H, to the extent that these
regulations are not inconsistent and
unless these regulations provide other-
wise. They also apply in any other case
where a hearing is required by statute
or regulation, to the extent that rules
adopted under such statute or regula-
tion are not inconsistent.

HEARING OFFICER

§26.2 Hearing officer, powers, and du-
ties.

(a) Hearing officer. Proceedings con-
ducted under these rules shall be pre-
sided over by a hearing officer who
shall be an Administrative Law Judge
or Administrative Judge authorized by
the Secretary or designee to conduct
proceedings under this part.

(b) Time and place of hearing. The
hearing officer shall set the time and
place of any hearing and shall give rea-
sonable notice to the parties.

(c) Powers of hearing officers. The
hearing officer shall conduct a fair and
impartial hearing and take all action
necessary to avoid delay in the disposi-
tion of proceedings and to maintain
order. The hearing officer shall have
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all powers necessary to those ends, in-
cluding, but not limited to, the power:

(1) To administer oaths and affirma-
tions;

(2) To cause subpoenas to be issued as
authorized by law;

(3) To rule upon offers of proof and
receive evidence;

(4) To order or limit discovery as the
interests of justice may require;

(5) To regulate the course of the
hearing and the conduct of the parties
and their counsel;

(6) To hold conferences for the settle-
ment or simplification of the issues by
consent of the parties;

(7) To consider and rule upon all pro-
cedural and other motions appropriate
in adjudicative proceedings;

(8) To take notice of any material
fact not appearing in evidence in the
record that is properly a matter of ju-
dicial notice;

(9) To make and file determinations;
and

(10) To exercise such other authority
as is necessary to carry out the respon-
sibilities of the hearing officer under
subpart A of this part.

[73 FR 76833, Dec. 17, 2008, as amended at 87
FR 8196, Feb. 14, 2022]

§26.3 Ex parte communications.

(a) Definition. An ex parte commu-
nication is any communication with a
hearing officer, direct or indirect, oral
or written, concerning the merits or
procedures of any pending proceeding
that is made by a party in the absence
of any other party.

(b) Prohibition of ex parte communica-
tions. Ex parte communications are
prohibited except where:

(1) The purpose and content of the
communication have been disclosed in
advance or simultaneously to all par-
ties; or

(2) The communication is a request
for information concerning the status
of the case.

(c) Procedure after receipt of ex parte
communication. Any hearing officer who
receives an ex parte communication
that the hearing officer knows or has
reason to believe is unauthorized shall
promptly place the communication, or
its substance, in all files and shall fur-
nish copies to all parties. Unauthorized
ex parte communications shall not be

§26.5

taken into consideration in deciding
any matter in issue.

§26.4 Sanctions.

(a) The hearing officer may sanction
a person, including any party or rep-
resentative, for failing to comply with
an order, rule, or procedure governing
the proceeding; failing to prosecute or
defend an action; or engaging in other
misconduct that interferes with the
speedy, orderly, or fair conduct of the
hearing.

(b) Any sanction, including, but not
limited to, those listed in paragraphs
(c), (d), and (e) of this section, shall
reasonably relate to the severity and
nature of the failure or misconduct.

(c) If a party refuses or fails to com-
ply with an order of the hearing officer,
including an order compelling dis-
covery, the hearing officer may enter
any appropriate order necessary to the
disposition of the hearing including a
determination against the noncom-
plying party, including but not limited
to, the following:

(1) Draw an inference in favor of the
requesting party with regard to the in-
formation sought;

(2) In the case of requests for admis-
sion, regard each matter about which
an admission is requested to be admit-
ted;

(3) Prohibit the party failing to com-
ply with the order from introducing
evidence concerning, or otherwise rely-
ing upon, testimony relating to the in-
formation sought; or

(4) Strike any part of the pleadings
or other submissions of the party fail-
ing to comply with the order.

(d) If a party fails to prosecute or de-
fend an action brought under subpart A
of this part, the hearing officer may
dismiss the action or may issue an ini-
tial decision against the mnon-pros-
ecuting or defending party.

(e) The hearing officer may refuse to
consider any motion, request, response,
brief, or other document that is not
filed in a timely fashion.

§26.5 Disqualification of hearing offi-
cer.

(a) When a hearing officer believes
there is a basis for disqualification in a
particular proceeding, the hearing offi-
cer shall withdraw by notice on the
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record and shall notify the Secretary
and the official initiating the action
under appeal.

(b) Whenever any party believes that
the hearing officer should be disquali-
fied from presiding in a particular pro-
ceeding, the party may file a motion
with the hearing officer requesting the
hearing officer to withdraw from pre-
siding over the proceedings. This mo-
tion shall be supported by affidavits
setting forth the alleged grounds for
disqualification.

(c) Upon the filing of a motion and
affidavit, the hearing officer shall pro-
ceed no further in the case until the
matter of disqualification is resolved.

(d) If the hearing officer does not
withdraw, a written statement of his or
her reasons shall be incorporated in the
record and the hearing shall proceed,
unless the decision is appealed in ac-
cordance with the procedures set forth
in §26.27.

REPRESENTATION OF THE PARTIES

§26.6 Department representative.

In each case heard before a hearing
officer under this part, the Department
shall be represented by attorneys from
the Office of General Counsel.

§26.7 Respondent’s representative.

The party against whom the adminis-
trative action is taken may be rep-
resented at hearing, as follows:

(a) Individuals may appear on their
own behalf;

(b) A member of a partnership or
joint venture may appear on behalf of
the partnership or joint venture;

(c) A bona fide officer may appear on
behalf of a corporation or association
upon a showing of adequate authoriza-
tion;

(d) An attorney who files a notice of
appearance with the hearing officer
may represent any party. For purposes
of this paragraph, an attorney is de-
fined as a member of the bar of a fed-
eral court or of the highest court of
any state or territory of the United
States; or

(e) An individual not included within
paragraphs (a) through (d) of this sec-
tion may represent the respondent
upon an adequate showing, as deter-
mined by the hearing officer, that the

24 CFR Subtitle A (4-1-23 Edition)

individual possesses the legal, tech-
nical, or other qualifications necessary
to advise and assist in the presentation
of the case.

§26.8 Standards of practice.

Attorneys shall conform to the
standards of professional and ethical
conduct required of practitioners in the
courts of the United States and by the
bars of which the attorneys are mem-
bers. Any attorney may be prohibited
by the hearing officer from rep-
resenting a party if the attorney is not
qualified under §26.7 or if such action is
necessary to maintain order in or the
integrity of the pending proceeding.

PLEADINGS AND MOTIONS

§26.9 Form and filing requirements.

(a) Filing. Unless otherwise provided
by statute, rule, or regulation:

(1) Requests for hearings shall be
filed with the Office of General Coun-
sel’s Docket Clerk, Department of
Housing and Urban Development, 451
Tth Street, SW., Washington, DC 20410.
The OGC Docket Clerk shall assign the
docket number and forward the case to
HUD’s Office of Hearings and Appeals.

(2) All other pleadings, submissions,
and documents should be filed directly
with the appropriate hearing officer.

(3) Filing may be made by first class
mail, delivery, facsimile transmission,
or electronic means; however, the hear-
ing officer may place reasonable limits
on filing by facsimile or electronic
means. Duplicate copies are not re-
quired unless so ordered by the hearing
officer. A document is considered time-
ly filed if postmarked on or before the
date due or delivered to the appro-
priate person by the date due.

(b) Title. Documents shall show clear-
ly the title of the action and the dock-
et number assigned by the Docket
Clerk.

(¢c) Form. To the fullest extent pos-
sible, all documents shall be printed or
typewritten in clear, legible form.

[73 FR 76833, Dec. 17, 2008, as amended at 87
FR 8196, Feb. 14, 2022]
§26.10 Service.

(a) Method of Service. One copy of all
pleadings, motions, and other docu-
ments required or permitted under
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these rules shall be served upon all par-
ties by the person filing them and shall
be accompanied by a certificate of
service stating how and when such
service has been made. Whenever these
rules require or permit service to be
made upon a party represented by an
attorney, the service shall be made
upon the attorney, unless service upon
the party is ordered by the hearing of-
ficer. Service shall be made by deliv-
ery, by first class mail or overnight de-
livery to that person’s last known ad-
dress, by facsimile transmission, or by
electronic means; however, the hearing
officer may place reasonable limits on
service by facsimile transmission or
electronic means. Delivery of a copy
within this rule means: handing it to
the person to be served; or leaving it at
that person’s office with a clerk or
other person in charge; or, if there is
no one in charge, leaving it in a con-
spicuous place in the office; or, if the
office is closed or the person to be
served has no office, leaving it at that
person’s residence or usual place of
abode with some person of suitable age
and discretion who resides there. Serv-
ice by mail, overnight delivery, fac-
simile transmission, or electronic
means is complete upon deposit in a
mail box, or upon posting, or upon elec-
tronic transmission.

(b) Proof of Service. Proof of service
shall not be required unless the fact of
service is put in issue by appropriate
motion or objection on the part of the
person allegedly served. In these cases,
service may be established by written
receipt signed by or on behalf of the
person to be served, or may be estab-
lished prima facie by affidavit, certifi-
cate of service of mailing, or electronic
receipt of sending.

§26.11 Time computation.

(a) Generally. Computation of any pe-
riod of time prescribed or allowed by
this part shall begin with the first
business day following the day on
which the act, event, development, or
default initiating the period of time oc-
curred. When the last day of the period
computed is a Saturday, Sunday, na-
tional holiday, or other day on which
the Department of Housing and Urban
Development is closed, the period shall
run until the end of the next following

§26.13

business day. When any prescribed or
allowed period of time is 7 days or less,
each of the Saturdays, Sundays, and
national holidays shall be excluded
from the computation of the prescribed
or allowed period.

(b) Entry of orders. In computing any
time period involving the date of the
issuance of an order or decision by a
hearing officer, the date of the issuance
is the date the order or decision is
served on the parties by the hearing of-
ficer or Docket Clerk.

(c) Service by mail. If a document is
served by mail, 3 days shall be added to
the time permitted for a response.

(d) Extensions of time periods. Except
where mandated by statute, the hear-
ing officer (or in the case of a review
under §§26.26 and 26.27, the Secretary or
designee) may upon motion enlarge the
time within which any act required by
these rules must be performed where
necessary to avoid prejudicing the pub-
lic interest or the rights of the parties.

§26.12 Notice of administrative action.

In every case, there shall be a notice
of administrative action. The notice
shall be in writing and inform the
party of the nature of that administra-
tive action. The notice shall state the
reasons for the proposed or imposed ac-
tion, except where general terms are
permitted by 2 CFR part 2424, and shall
inform the party of any right to a hear-
ing to challenge the administrative ac-
tion, and the manner and time in
which to request such hearing. A sup-
plemental notice may be issued in the
discretion of the initiating official to
add to or modify the reasons for the ac-
tion.

§26.13 Complaint.

(a) Respondent. A complaint shall be
served upon the party against whom an
administrative action is taken, who
shall be called the respondent.

(b) Grounds. The complaint shall
state the legal and factual grounds
upon which the administrative action
is based. The grounds set forth in the
complaint may not contain allegations
beyond the scope of the notice of ad-
ministrative action or any amendment
thereto.

(c) Notice of administrative action as
complaint. A notice of administrative
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action may serve as a complaint pro-
vided the notice states it is also a com-
plaint and complies with paragraph (b)
of this section.

(d) Timing. When the notice does not
serve as a complaint, the complaint
shall be served on or before the 30th
day after the referral to a hearing offi-
cer or a request for hearing is made, or
within any other time period des-
ignated by the hearing officer.

§26.14 Answer.

(a) Respondent shall file an answer
within 30 days of receipt of the com-
plaint, unless otherwise specified in
this title or ordered by the hearing of-
ficer.

(b) The answer shall:

(1) Respond specifically to each fac-
tual allegation contained in the com-
plaint;

(2) Specifically plead any affirmative
defense; and

(3) Set forth any mitigating factors
or extenuating circumstances.

(c) A general denial shall not be per-
mitted. Allegations are admitted when
not specifically denied in respondent’s
answer.

§26.15 Amendments and supplemental
pleadings.

(a) Amendments. (1) By right: The De-
partment may amend its complaint
without leave at any time within 30
days of the date the complaint is filed
or at any time before respondent’s re-
sponsive pleading is filed, whichever is
later. Respondent may amend its an-
swer without leave at any time within
30 days of filing of its answer. A party
shall plead in response to an amended
pleading within 15 days of receipt of
the amended pleading.

(2) By leave: Upon conditions as are
necessary to avoid prejudicing the pub-
lic interest and the rights of the par-
ties, the hearing officer may allow
amendments to pleadings upon motion
of any party.

(3) Conformance to evidence: When
issues not raised by the pleadings, but
reasonably within the scope of the pro-
ceeding initiated by the complaint, are
tried by express or implied consent to
the parties, they shall be treated in all
respects as if they had been raised in
the pleadings, and amendments of the
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pleadings necessary to make them con-
form to the evidence shall be allowed
at any time.

(b) Supplemental pleadings. The hear-
ing officer may, upon reasonable no-
tice, permit service of a supplemental
pleading concerning transactions, oc-
currences, or events that have hap-
pened or been discovered since the date
of prior pleadings.

§26.16 Motions.

(a) Motions. Requests for rulings or
actions to be taken by the hearing offi-
cer should be made, wherever appro-
priate, in the form of a motion. All mo-
tions from the commencement of the
action until the issuance of a decision
shall be addressed to the hearing offi-
cer, and shall be served upon all parties
to the proceeding.

(b) Content. All written motions shall
state the particular order, ruling, or
action desired and the grounds for
granting the motion. The parties may
submit a proposed order with any mo-
tion.

(c) Responses to motions. Within 10
days after receipt of any written mo-
tion, or within any other period as may
be designated by the hearing officer,
the opposing party shall respond to the
motion and set forth any objections to
the motion. Failure to file a timely re-
sponse to the motion may constitute a
party’s consent to the granting of the
motion. The moving party shall have
no right to reply, except as permitted
by the hearing officer.

(d) Motions for extensions of time. Hi-
ther party may file a motion for exten-
sion. At the discretion of the hearing
officer, a motion for an extension of
time may be granted for good cause at
any time, notwithstanding an objec-
tion or any reply to the motion con-
sistent with the provisions of §26.2(c)(5)
and (7). The hearing officer may waive
the requirements of this section as to
motions for extensions of time.

(e) Oral argument. The hearing officer
may order oral argument on any mo-
tion.

(f) Motions for summary judgment. (1)
A party claiming relief or a party
against whom relief is sought may
timely move, with or without sup-
porting affidavits, for summary judg-
ment on all or part of the claim.
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(2) Objections in the consideration of
summary judgment motions or answers
thereto based upon a failure to strictly
comply with the provisions of Rule 56
of the Federal Rules of Civil Procedure
may, at the discretion of the hearing
officer, be overruled.

(g) Motions for dismissal. When a mo-
tion to dismiss the proceeding is grant-
ed, the hearing officer shall issue a de-
termination and order in accordance
with the provisions of §26.25.

DISCOVERY

§26.17 Prehearing conference.

(a) Prehearing conference. The hearing
officer may, sua sponte or at the re-
quest of any party, direct counsel for
all parties to confer with the hearing
officer before the hearing for the pur-
pose of considering:

(1) Simplification and clarification of
the issues;

(2) Stipulations and admissions of
fact and of the contents and authen-
ticity of documents;

(3) The disclosure of the names of
witnesses;

(4) Matters of which official notice
will be taken;

(5) Other matters as may aid in the
orderly disposition of the proceeding,
including disclosure of the documents
or other physical exhibits that will be
introduced into evidence in the course
of the proceeding.

(b) Recordation of prehearing con-
ference. The prehearing conference
shall, at the request of any party, be
recorded or transcribed.

(c) Order on prehearing conference.
The hearing officer shall enter in the
record an order that states the rulings
upon matters considered during the
conference, together with appropriate
directions to the parties. The order
shall control the subsequent course of
the proceeding, subject to modifica-
tions upon good cause shown.

§26.18 Discovery.

(a) General. The parties are encour-
aged to engage in voluntary discovery
procedures, which may commence at
any time after an answer has been
filed. Parties may obtain discovery re-
garding any matter, not privileged,
that is relevant to the claim or defense

§26.18

of any party, including the existence,
description, nature, custody, condition,
and location of any books, documents,
or other tangible things and the iden-
tity and location of persons having
knowledge of any discoverable matter.
For good cause, the hearing officer
may order discovery of any matter rel-
evant to the subject matter involved in
the action. To be relevant, information
need not be admissible at the hearing,
if the discovery appears reasonably cal-
culated to lead to the discovery of ad-
missible evidence. Each party shall
bear its own expenses associated with
discovery. Discovery may include:

(1) Requests for production of docu-
ments as set forth in §26.19;

(2) Depositions as set forth in §26.20;

(3) Written interrogatories as set
forth in §26.21; and

(4) Requests for admissions as set
forth in §26.22.

(b) Supplementation of responses. A
party who has responded to a request
for discovery with a response is under a
duty to timely amend a prior response
to an interrogatory, request for pro-
duction, or request for admission if so
ordered by the hearing officer, or if the
party learns that the response is in
some material respect incomplete or
incorrect and if the additional or cor-
rective information has not otherwise
been made known to the other parties
during the discovery process or in writ-
ing.

(c) Requesting an order. In connection
with any discovery procedure, by mo-
tion addressed to the hearing officer
and upon a showing of a good faith at-
tempt to resolve the issue without the
hearing officer’s intervention, either
party may:

(1) Request an order compelling a re-
sponse with respect to any objection to
or other failure to respond to the dis-
covery requested or any part thereof,
or any failure to respond as specifically
requested, or

(2) Request a protective order lim-
iting the scope, methods, time and
place for discovery, and provisions for
protecting privileged information or
documents.

(d) Limitations. (1) By order, the hear-
ing officer may set or alter limits on
the number of document requests,
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depositions, and interrogatories, or the
length of depositions.

(2) Orders compelling discovery shall
be issued only where such discovery
will not compel the disclosure of privi-
leged information, unduly delay the
hearing, or result in prejudice to the
public interest or the rights of the par-
ties, and upon a showing of good cause.

(3) Protective orders may be issued
by a hearing officer if the hearing offi-
cer determines such an order is nec-
essary to protect a party or other per-
son from annoyance, embarrassment,
oppression, or undue burden or expense
because:

(i) The discovery sought is unreason-
ably cumulative or duplicative, or is
obtainable from some other source that
is more convenient, less burdensome,
or less expensive;

(ii) The party seeking discovery has
had ample opportunity by discovery in
the action to obtain the information
sought; or

(iii) The burden or expense of the pro-
posed discovery outweighs its likely
benefit, taking into account the needs
of the case, the amount in controversy,
the parties’ resources, the importance
of the issues at stake in the litigation,
and the importance of the proposed dis-
covery in resolving the issues.

(4) A party need not provide dis-
covery of electronically stored infor-
mation from sources that the party
identifies as not reasonably accessible
because of undue burden or cost. On
motion to compel discovery or for a
protective order, the party from whom
discovery is sought must show that the
information is not reasonably acces-
sible because of undue burden or cost.
If that showing is made, the hearing of-
ficer may nonetheless order discovery
from such sources if the requesting
party shows good cause or, when the
party’s refusal to provide the informa-
tion sought is solely due to undue ex-
pense, if the party seeking the dis-
covery agrees to bear the expense asso-
ciated with the request.

(e) Refusal to homor discovery order.
When a party refuses to honor a dis-
covery order, the hearing officer may
issue such orders in regard to the re-
fusal as justice shall require.
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§26.19 Request for production of docu-
ments.

(a) Request to produce. Any party may
serve upon any other party a written
request to produce, and permit the
party making the request, or someone
acting on the requestor’s behalf, to in-
spect, copy, test, or sample any des-
ignated documents—including
writings, drawings, graphs, charts, pho-
tographs, sound recordings, images,
and other data or data compilations
stored in any medium from which in-
formation can be obtained—translated,
if necessary, by the respondent into
reasonably usable form, or to inspect,
copy, test, or sample any designated
tangible things that constitute or con-
tain matters within the scope of
§26.18(a) and which are in the posses-
sion, custody, or control of the party
upon whom the request is served.

(b) Procedure. The request shall set
forth, either by individual item or by
category, the items to be inspected,
and describe each with reasonable par-
ticularity. The request shall specify a
reasonable time, place, and manner of
making the inspection and performing
the related acts. The request may
specify the form or forms in which
electronically stored information is to
be produced.

(c) Response to request to produce. The
party upon whom the request is served
shall serve a written response within 20
days after service of the request. A
shorter or longer time may be directed
by the hearing officer, or in the ab-
sence of such an order, agreed to by the
parties in a written document that
shall be timely submitted to the hear-
ing officer. The response shall state,
with respect to each item or category,
whether inspection and related activi-
ties will be permitted as requested. If
there are any objections to any re-
quests, including objections to the re-
quested form or forms for producing
electronically stored information, the
response shall state the reasons for
such objections. If objection is made to
part of an item or category, the part
shall be specified and inspection of the
remaining parts shall be permitted. If
objection is made to the requested for-
mat or forms for producing electroni-
cally stored information—or if no form
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was specified in the request—the re-
sponding party must state the form or
forms it intends to use. The party sub-
mitting the request may move for an
order under §26.18(c)(1) with respect to
any objection to or other failure to re-
spond to the request or any part there-
of, or any failure to permit inspection
as requested.

(d) Form of production. Unless the par-
ties otherwise agree, or the hearing of-
ficer otherwise orders:

(1) A party who produces documents
for inspection shall produce them as
they are kept in the usual course of
business or shall organize and label
them to correspond with the categories
in the request;

(2) If a request does not specify the
format or forms for producing elec-
tronically stored information, a re-
sponding party must produce the infor-
mation in a form or forms in which it
is ordinarily maintained or in a form
or forms that are reasonably usable;
and

(3) A party need not produce the
same electronically stored information
in more than one form.

§26.20 Depositions.

(a) Taking oral deposition. A party
may take the oral deposition of any
person. Reasonable written notice of
deposition shall be served upon the op-
posing party and the deponent. The at-
tendance of a deponent may be com-
pelled by subpoena where authorized by
law or by other order of the hearing of-
ficer.

(b) Testifying on oral deposition. Each
person testifying on oral deposition
shall be placed under oath by the per-
son before whom the deposition is
taken. The deponent may be examined
and cross-examined. The questions and
the answers, together with all objec-
tions made, shall be recorded by the
person before whom the deposition is
to be taken, or under that person’s di-
rection.

(c) Objections. Objection may be made
to questions or answers for any reason
that would require the exclusion of the
testimony under §26.24 as if the witness
were present and testifying at hearing.
Objections shall be in short form, stat-
ing every ground for objection. Failure
to object to any question or answer
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shall be considered a waiver of objec-
tion, unless the parties agree other-
wise. Rulings on any objections shall
be made by the hearing officer at hear-
ing, or at such other time requested by
motion. The examination shall pro-
ceed, with the testimony being taken
subject to the objections; the deponent
may be instructed not to answer only
when necessary to preserve a privilege,
to enforce a limitation directed by the
hearing officer, or to present a motion
for a protective order under §26.18(c)(2).

(d) Submission to deponent. A tran-
script of the deposition shall be sub-
mitted to the deponent for examina-
tion and signature, unless submission
is waived by the deponent and the par-
ties. Any changes in form or substance
that the deponent desires to make
shall be entered upon the transcript by
the person before whom the deposition
was taken, with a statement of reasons
given by the deponent for making
them. The transcript shall then be
signed by the deponent, unless the par-
ties by stipulation waive the signing or
the deponent is ill, cannot be found, or
refuses to sign. If the transcript is not
signed, the person before whom the
deposition was taken shall sign it and
state on the record the reason that it is
not signed.

(e) Certification and filing. The person
before whom the deposition was taken
shall make a certification on the tran-
script as to its accuracy. Interested
parties shall make their own arrange-
ments with the person recording the
testimony for copies of the testimony
and the exhibits.

(f) Deposition as evidence. Subject to
appropriate rulings by the hearing offi-
cer on objections, the deposition or any
part may be introduced into evidence
for any purpose if the deponent is un-
available. Only that part of a deposi-
tion that is received in evidence at a
hearing shall constitute a part of the
record in the proceeding upon which a
decision may be based. Nothing in this
rule is intended to limit the use of a
deposition for impeachment purposes.

(g) Payment of fees. Fees shall be paid
by the person upon whose application
the deposition is taken.

249



§26.21

§26.21 Written interrogatories.

(a) Service of interrogatories. Any
party may serve upon any other party
written interrogatories, not to exceed
25 in number, including all discrete
subparts, unless additional interrog-
atories are agreed to by the parties or
leave to serve additional interrog-
atories is granted by the hearing offi-
cer.

(b) Response to interrogatories. Within
20 days after service of the request, the
party upon whom the interrogatories
are served shall serve a written re-
sponse, unless the parties agree in a
written document submitted to the
hearing officer or the hearing officer
determines that a shorter or longer pe-
riod is appropriate under the cir-
cumstances. The response shall specifi-
cally answer each interrogatory, sepa-
rately and fully in writing, unless it is
objected to, in which event the object-
ing party shall state the reasons for
any objections with specificity. Any
ground not stated in a timely objection
is waived unless the party’s failure to
object is excused by the hearing officer
for good cause shown. If objection is
made to only part of an interrogatory,
the objectionable part shall be speci-
fied and the party shall answer to the
extent that the interrogatory is not ob-
jectionable.

(c) Option to produce business records.
Where the answer to an interrogatory
may be derived or ascertained from the
business records, including electroni-
cally stored information, of the party
upon whom the interrogatory has been
served or from an examination, audit,
or inspection of such business records,
including a compilation, abstract, or
summary thereof, and the burden of de-
riving or ascertaining the answer is
substantially the same for the party
serving the interrogatory as for the
party served, it is a sufficient answer
to such interrogatory to specify the
records from which the answer may be
derived or ascertained and to afford to
the party serving the interrogatory
reasonable opportunity to examine,
audit, or inspect such records and to
make copies, compilations, abstracts,
or summaries. A specification shall be
in sufficient detail to permit the inter-
rogating party to locate and to iden-
tify, as readily as can by the party
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served, the records from which the an-
swer may be ascertained.

§26.22 Requests for admissions.

(a) Any party may serve upon any
other party a written request for the
admission of the genuineness of any
relevant documents described in the re-
quest or of the truth of any relevant
matters of fact. Copies of documents
shall be delivered with the request un-
less copies have already been furnished.
Each requested admission shall be con-
sidered admitted, unless within 30 days
after service of the request, or within
such other time as the parties may
agree, or the hearing officer deter-
mines, the party from whom the admis-
sion is sought serves upon the party
making the request either:

(1) A statement that:

(i) Denies specifically the relevant
matters for which an admission is re-
quested, or sets forth in detail the rea-
sons why the party can neither truth-
fully admit nor deny them;

(ii) Fairly meets the substance of the
requested admission and, when good
faith requires that a party qualify an
answer or deny only a part of the mat-
ter of which an admission is requested,
specifies as much of it as is true and
qualifies or denies the remainder; and

(iii) Does not assert lack of informa-
tion or knowledge as a reason for fail-
ure to admit or deny, unless the party
states that the party has made reason-
able inquiry, and that the information
known or readily obtainable by the
party is insufficient to enable the
party to admit or deny; or

(2) Written objections to a requested
admission that:

(i) State the grounds for the objec-
tion; and

(ii) Object to a requested admission,
if necessary, either in whole or in part,
on the basis of privilege or relevance.

(b) Responses to the request for ad-
mission on matters to which objections
have been made may be deferred until
the objection is ruled upon, but if writ-
ten objections are made only to a part
of a request, a response to the remain-
der of the request shall be provided.

(c) Any matter admitted under this
rule is conclusively established unless
the hearing officer, on motion, permits
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withdrawal or amendment of the ad-
mission. Admissions obtained pursuant
to this procedure may be used in evi-
dence only for the purposes of the
pending action. The use of obtained ad-
missions as evidence is permitted to
the same extent and subject to the
same objections as other evidence.

HEARINGS

§26.23 Public nature and timing of
hearings; transcripts.

(a) Public hearings. All hearings in ad-
judicative proceedings shall be public.

(b) Conduct of hearing. Hearings shall
proceed with all reasonable speed. The
hearing officer may order recesses for
good cause, stated on the record. The
hearing officer may, for convenience of
the parties or witnesses, or in the in-
terests of justice, order that hearings
be conducted outside of Washington,
DC, and, if necessary, in more than one
location.

(c) Transcripts. Hearings shall be re-
corded and transcribed only by a re-
porter designated by the Department
under the supervision of the hearing of-
ficer. The original transcript shall be a
part of the record and shall constitute
the sole official transcript. Any party
or a member of the public, at his own
expense, may obtain copies of tran-
scripts from the reporter.

§26.24 Rules of evidence.

(a) Evidence. Every party shall have
the right to present its case or defense
by oral and documentary evidence, un-
less otherwise limited by law or regula-
tion, to conduct such cross-examina-
tion and to submit rebuttal evidence as
may be required for a full and true dis-
closure of the facts. Irrelevant, imma-
terial, privileged, or unduly repetitious
evidence shall be excluded. Unless oth-
erwise provided for in this part, the
Federal Rules of Evidence shall provide
guidance to the hearing officer in the
conduct of proceedings under this part,
but shall not be binding. Parties may
object to clearly irrelevant material,
but technical and hearsay objections to
testimony as used in a court of law will
not be sustained.

(b) Testimony wunder oath or affirma-
tion. All witnesses shall testify under
oath or affirmation.
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(c) Objections. Objections to the ad-
mission or exclusion of evidence shall
be in short form, stating the grounds of
objections. Rulings on objections shall
be a part of the transcript. Failure to
object to admission or exclusion of evi-
dence or to any evidentiary ruling
shall be considered a waiver of objec-
tion, but no exception to a ruling on an
objection is necessary in order to pre-
serve it for appeal.

(d) Authenticity of documents. Unless
specifically challenged, it shall be pre-
sumed that all relevant documents are
authentic. An objection to the authen-
ticity of a document shall not be sus-
tained merely on the basis that it is
not the original.

(e) Stipulations. The parties may stip-
ulate as to any relevant matters of
fact. Stipulations may be received in
evidence at a hearing, and when re-
ceived shall be binding on the parties
with respect to the matters stipulated.
The parties are encouraged to enter
into stipulations of fact whenever pos-
sible.

(f) Official notice. All matters offi-
cially noticed by the hearing officer
shall appear on the record.

(g) Burden of proof. The burden of
proof shall be upon the proponent of an
action or affirmative defense, includ-
ing, where applicable, mitigating fac-
tors, unless otherwise provided by law
or regulation.

§26.25 Hearing officer’s determination
and order.

(a) Scope of review. The hearing offi-
cer shall conduct a de novo review of
the administrative action to determine
whether it is supported by a preponder-
ance of the evidence, unless a different
standard of proof is required by law or
regulation. Each and every charge al-
leged by the Department need not be
proven to support the administrative
action. The hearing officer may modify
or vacate the administrative action
under review only upon a particular-
ized finding of facts that justifies a de-
viation from the administrative action.

(b) Closing of hearing. At the discre-
tion of the hearing officer, the closing
of the record may be postponed in
order to permit the admission of other
evidence into the record. In the event
further evidence is admitted, each
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party shall be given an opportunity to
respond to such evidence.

(c) Briefs. Upon conclusion of the
hearing, the hearing officer may re-
quest the parties to file proposed find-
ings of fact and legal briefs. The hear-
ing officer shall make a written deter-
mination and order based upon evi-
dence and arguments presented by the
parties. The determination shall be
founded upon reliable and probative
evidence. This determination and order
shall be served upon all parties.

(d) Bench decisions. Where the parties
agree and where appropriate in the
judgment of the hearing officer, a
bench decision will be issued.

(e) Time period for issuance of decision.
The hearing officer shall endeavor to
issue a determination within 60 days
from the date of the closing of the
record.

(f) Finality of determination. The de-
termination and order shall be final
unless a party timely appeals the de-
termination in accordance with §26.26.
The determination shall inform the
parties that, if provided for and con-
sistent with Departmental regulations,
any party may request, in writing, Sec-
retarial review of the determination
within 30 days after the hearing officer
issues the determination, in accord-
ance with §26.26 of this part. The deter-
mination shall include the mailing ad-
dress, facsimile number, and electronic
submission information to which the
request for Secretarial review should
be sent. A request for Secretarial re-
view may be made by mail, delivery,
facsimile, or electronic submission.

SECRETARIAL REVIEW

§26.26 Review of determination of
hearing officers.

(a) Except in matters arising under 2
CFR part 2424, any party may file with
the Secretary an appeal within 30 days
after the date that the hearing officer
issues a determination or order. The
Secretary or designee may extend the
30-day period, in the Secretary’s sole
discretion, for good cause.

(b) Brief in support of appeal. The ap-
peal shall be accompanied by a written
brief, not to exceed 15 pages, setting
forth the party’s specific objections to
the determination or order of the hear-
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ing officer and the party’s supporting
reasons for any objections. The appeal-
ing party may request leave to file a
brief in excess of 15 pages for good
cause shown. Alternative proposed
findings and conclusions, if any, may
be appended as an exhibit.

(c) Briefs in opposition. Any opposing
party may submit a brief in opposition
to the appeal, not to exceed 15 pages,
within 20 days of receiving a copy of
the appeal and accompanying brief.
The opposing party may request leave
to file a brief in excess of 15 pages for
good cause shown. The brief in opposi-
tion shall specifically state the oppos-
ing party’s reasons for supporting the
hearing officer’s determination, or for
objecting to any part of the hearing of-
ficer’s determination.

(d) Service. The appeal and all briefs
shall be served on all parties and on
the Docket Clerk.

(e) Forwarding of the record. Upon re-
quest by the Office of the Secretary,
the hearing officer shall forward the
record of the proceeding to the Sec-
retary or the Secretary’s designee.

(f) Time extensions. The Secretary, or
designee, in his or her sole discretion,
may extend the deadlines or page limi-
tations set forth in paragraphs (b) and
(c) of this section. The Secretary or
designee may also permit the filing of
additional briefs, in his or her sole dis-
cretion.

(g) Personal appearance. There is no
right to appear personally before the
Secretary or designee.

(h) Interlocutory rulings. There is no
right to appeal any interlocutory rul-
ing by the hearing officer, except as
provided for in §26.27.

(1) Objection not raised before hearing
officer. In reviewing the determination
or order, the Secretary, or designee,
shall not consider any objection that
was not raised before the hearing offi-
cer unless a demonstration is made of
extraordinary circumstances causing
the failure to raise the objection.

(j) Evidence in the record. The Sec-
retary or designee shall consider only
evidence contained in the record for-
warded by the hearing officer. How-
ever, if any party demonstrates to the
satisfaction of the Secretary or des-
ignee that additional evidence not pre-
sented at the hearing is material, and
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that there were reasonable grounds for
the failure to present such evidence at
the hearing, the Secretary or designee
shall remand the matter to the hearing
officer for reconsideration in light of
the additional evidence.

(k) Ex parte communications. The pro-
hibitions of ex parte communications
in §26.3 shall apply to contacts with
the Secretary or the Secretary’s des-
ignee.

(1) Determination. The Secretary or
designee may affirm, modify, reverse,
remand, reduce, compromise, or settle
any determination made or action or-
dered in the initial determination or
order. The Secretary or designee shall
consider, and include in any final de-
termination, such factors as may be set
forth in applicable statutes or regula-
tions.

(m) Written determination. Where a re-
quest for Secretarial review has been
timely made, the Secretary, or des-
ignee, shall issue a written determina-
tion within 30 days after receipt of the
request for review, and shall serve it
upon the parties to the hearing and the
hearing officer. The Secretary, or des-
ignee, may extend the time in which a
written determination must be issued
by an additional 60 days for good cause
shown in a written justification issued
to the parties. The written determina-
tion of the Secretary shall be final. If
the Secretary, or designee, does not act
upon the request for review of a deter-
mination within 90 days of service of
the request, then the initial determina-
tion shall be the final agency action.

§26.27 Interlocutory rulings.

(a) Interlocutory rulings by the hearing
officer. A party seeking review of an in-
terlocutory ruling shall file a motion
with the hearing officer within 10 days
of the ruling requesting certification of
the ruling for review by the Secretary,
or in cases arising under 2 CFR part
2424, with the Debarring Official. Cer-
tification may be granted if the hear-
ing officer believes that:

(1) It involves an important issue of
law or policy as to which there is sub-
stantial ground for difference of opin-
ion; and

(2) An immediate appeal from the
order may materially advance the ulti-
mate termination of the litigation.
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(b) Petition for review. Any party may
file a petition for review of an inter-
locutory ruling within 10 days of the
hearing officer’s determination regard-
ing certification.

(c) Secretarial review. The Secretary,
or designee, or Debarring Official shall
review a certified ruling. The Sec-
retary, designee, or Debarring Official
has the discretion to grant or deny a
petition for review from an uncertified
ruling.

(d) Continuation of hearing. Unless
otherwise ordered by the hearing offi-
cer or the Secretary, designee, or De-
barring Official, the hearing shall pro-
ceed pending the determination of any
interlocutory appeal, and the order or
ruling of the hearing officer shall be ef-
fective pending review.

Subpart B—Hearings Pursuant to
the Administrative Procedure Act

§26.28 Purpose and scope.

Unless otherwise specified in this
title, the rules in this subpart B of this
part apply to hearings that HUD is re-
quired by statute to conduct pursuant
to the Administrative Procedure Act (b
U.S.C. 554 et seq.)

§26.29 Definitions.

The following definitions apply to
subpart B of this part:

Complaint means the notice from
HUD alleging violations of a HUD stat-
ute and/or regulation, citing the legal
authority upon which it is issued, stat-
ing the relief HUD seeks, and inform-
ing a respondent of his or her right to
submit a response to a designated of-
fice and to request an opportunity for a
hearing before an Administrative Law
Judge.

Docket Clerk means the Docket Clerk
of the Office of Hearings and Appeals,
located at the following address—409
Third Street, SW., Second Floor, Wash-
ington, DC 20024; mailing address is 451
Tth Street, SW., Room B-133, Wash-
ington, DC 20410.

Respondent, unless otherwise identi-
fied by other governing statute, rule,
or regulation, is the party against
whom the administrative action is
taken.

Response means the written response
to a complaint, admitting or denying

253



§26.30

the allegations in the complaint and
setting forth any affirmative defense
and any mitigating factors or extenu-
ating circumstances. The response
shall be submitted to the division of
the Office of General Counsel that ini-
tiates the complaint or to such other
office as may be designated in the com-
plaint. A response is deemed a request
for a hearing.

[78 FR 76833, Dec. 17, 2008, as amended at 87
FR 8197, Feb. 14, 2022]

§26.30 Service and filing.

(a) Filing. Unless otherwise provided
by statute, rule, or regulation, all doc-
uments shall be filed with the Docket
Clerk. Filing may be by delivery, first-
class mail, overnight delivery, fac-
simile transmission, or electronic
means; however, the ALJ may place
reasonable limits on filing by facsimile
transmission or electronic means. All
documents shall clearly designate the
docket number and title of the pro-
ceeding. Duplicate copies are not re-
quired unless ordered by the ALJ.

(b) Service. One copy of all documents
filed with the Docket Clerk shall be
served upon each party by the persons
filing them and shall be accompanied
by a certificate of service stating how
and when such service has been made.
Service may be made by delivery, first-
class mail, overnight delivery, fac-
simile transmission, or electronic
means; however, the ALJ may place
reasonable limits on service by fac-
simile transmission or electronic
means. Documents shall be served upon
a party’s address of residence or prin-
cipal place of business, or, if the party
is represented by counsel, upon counsel
of record at the address of counsel.
Service is complete when handed to the
person or delivered to the person’s of-
fice or residence and deposited in a
conspicuous place. If service is by first-
class mail, overnight delivery, fac-
simile transmission, or electronic
means, service is complete upon de-
posit in the mail or upon electronic
transmission.

§26.31 Time computations.

(a) General. In computing any period
of time under subpart B of this part,
the time period begins the day fol-
lowing the act, event, or default, and
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includes the last day of the period, un-
less the last day is a Saturday, Sunday,
or legal holiday observed by the Fed-
eral Government, in which case the
time period includes the next business
day. When the prescribed time period is
7 days or less, intermediate Saturdays,
Sundays, and legal holidays shall be
excluded from the computation.

(b) Entry of orders. In computing any
time period involving the date of the
issuance of an order or decision by an
Administrative Law Judge, the date of
issuance is the date the order or deci-
sion is served by the Docket Clerk.

(c) Service by mail. If a document is
served by mail, 3 days shall be added to
the time permitted for a response.

ADMINISTRATIVE LAW JUDGE

§26.32 Powers and duties of the Ad-
ministrative Law Judge (ALdJ).

The ALJ shall conduct a fair and im-
partial hearing, avoid delay, maintain
order, and ensure that a record of the
proceeding is made. The ALJ is author-
ized to:

(a) Set and change the date, time,
and place of the hearing upon reason-
able notice to the parties;

(b) Continue or recess the hearing, in
whole or in part, for a reasonable pe-
riod of time;

(c) Hold conferences to identify or
simplify the issues, or to consider
other matters that may aid in the ex-
peditious disposition of the proceeding;

(d) Administer oaths and affirma-
tions;

(e) Issue subpoenas requiring the at-
tendance of witnesses and the produc-
tion of documents at depositions or at
hearings;

(f) Rule on motions and other proce-
dural matters;

(g) Regulate the scope and timing of
discovery;

(h) Regulate the course of the hear-
ing and the conduct of representatives
and parties;

(i) Examine witnesses;

(j) Receive, rule on, exclude, or limit
evidence;

(k) Upon motion of a party, take offi-
cial notice of facts;

(1) Upon motion of a party, decide
cases, in whole or in part, by summary
judgment where there is no disputed
issue of material fact;
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(m) Conduct any conference, argu-
ment, or hearing on motions in person
or by telephone;

(n) Upon motion, except where man-
dated by statute, extend the time with-
in which any act required by these
rules must be performed where nec-
essary to avoid prejudicing the public
interest or the rights of the parties, or
upon showing of good cause; and

(o) Exercise such other authority as
is necessary to carry out the respon-
sibilities of the ALJ under subpart B of
this part.

§26.33 Ex parte communications.

No party or person (except employees
of the ALJ’s office) shall communicate
in any way with the ALJ on any mat-
ter at issue in a case, unless on notice
and opportunity for all parties to par-
ticipate. This provision does not pro-
hibit a person or party from inquiring
about the status of a case or asking
routine questions concerning adminis-
trative functions or procedures.

§26.34 Sanctions.

(a) The ALJ may sanction a person,
including any party or representative,
for failing to comply with an order,
rule, or procedure governing the pro-
ceeding; failing to prosecute or defend
an action; or engaging in other mis-
conduct that interferes with the
speedy, orderly, or fair conduct of the
hearing.

(b) Any sanction, including, but not
limited to, those listed in paragraphs
(¢), (d), and (e) of this section, shall
reasonably relate to the severity and
nature of the failure or misconduct.

(c) When a party fails to comply with
an order, including an order compelling
discovery, the ALJ may impose an ap-
propriate sanction for such noncompli-
ance, including, but not limited to, the
following:

(1) Drawing an inference in favor of
the requesting party with regard to the
information sought;

(2) In the case of requests for admis-
sion, deeming any matter about which
an admission is requested to be admit-
ted;

(3) Prohibiting the party failing to
comply with the order from intro-
ducing evidence concerning, or other-
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wise relying upon, testimony relating
to the information sought; or

(4) Striking any part of the pleadings
or other submissions of the party fail-
ing to comply with the order.

(d) If a party fails to prosecute or de-
fend an action brought under subpart B
of this part, the ALJ may dismiss the
action or may issue a decision against
the non-prosecuting or defending
party. Such decision of the ALJ shall
constitute final agency action and
shall not be appealable to the Sec-
retary under §26.52 of this part.

(e) The ALJ may refuse to consider
any motion, request, response, brief, or
other document that is not filed in a
timely fashion.

§26.35 Disqualification of ALdJ.

(a) An ALJ in a particular case may
disqualify himself or herself.

(b) A party may file with the ALJ a
motion for the ALJ’s disqualification.
The motion shall be accompanied by an
affidavit alleging the grounds for dis-
qualification.

(¢c) Upon the filing of a motion and
affidavit, the ALJ shall proceed no fur-
ther in the case until the matter of dis-
qualification is resolved.

(d) If the ALJ does not withdraw
from the proceedings, a written state-
ment of his or her reasons for electing
not to withdraw shall be incorporated
into the record and the hearing shall
proceed.

PARTIES

§26.36 Parties to the hearing.

(a) General. The parties to the hear-
ing shall be the respondent and HUD.

(b) Rights of parties. Except as other-
wise limited by subpart B of this part,
all parties may:

(1) Be accompanied, represented, and
advised by a representative;

(2) Participate in any conference held
by the ALJ;

(3) Conduct discovery;

(4) Agree to stipulations of fact or
law, which shall be made part of the
record;

(6) Present evidence relevant to the
issues at the hearing;

(6) Present and cross-examine wit-
nesses;
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(7) Present oral arguments at the
hearing as permitted by the ALJ; and

(8) Submit written briefs and pro-
posed findings of fact and conclusions
of law after the hearing, as permitted
by the ALJ.

§26.37 Separation of functions.

No officer, employee, or agent of the
Federal Government engaged in the
performance of investigative, concilia-
tory, or prosecutorial functions in con-
nection with the proceeding shall, in
that proceeding or any factually re-
lated proceeding under subpart B of
this part, participate or advise in the
decision of the Administrative Law
Judge, except as a witness or counsel
during the proceeding, or in its appel-
late review.

PREHEARING PROCEDURES

§26.38 Commencement of action.

Proceedings under subpart B of this
part shall commence with the Govern-
ment’s filing of a complaint, as that
term is defined in §26.29, with the
Docket Clerk. The respondent’s re-
sponse to the complaint shall be timely
filed with the Docket Clerk and served
upon the Government in accordance
with the procedures set forth in the
complaint. If the respondent fails to
submit a response to the Docket Clerk,
then the Government may file a mo-
tion for a default judgment in accord-
ance with §26.41.

§26.39 Prehearing conferences.

(a) The ALJ may schedule prehearing
conferences as appropriate.

(b) Upon the motion of any party or
sua sponte, the ALJ may schedule a
prehearing conference at a reasonable
time in advance of the hearing.

(c) The ALJ may consider the fol-
lowing at a prehearing conference:

(1) Simplification of the issues;

(2) Stipulations of fact and of the au-
thenticity, accuracy, and admissibility
of documents;

(3) Submission of the case on briefs in
lieu of an oral hearing;

(4) Limitation of the number of wit-
nesses;

(5) The exchange of witness lists and
of proposed exhibits;

(6) Discovery;
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(7) The time and place for the hear-
ing; and

(8) Such other matters as may tend
to expedite the fair and just disposition
of the proceedings.

§26.40 Motions.

(a) General. All motions shall state
the specific relief requested and the
basis therefore and, except during a
conference or the hearing, shall be in
writing. Written motions shall be filed
and served in accordance with §26.30.
Either party may submit a proposed
order with any motion.

(b) Response to motions. Unless other-
wise ordered by the ALJ, a response to
a written motion may be filed within 10
days after service of the motion. A
party failing to respond timely to a
motion may be deemed to have waived
any objection to the granting of the
motion.

(c) Motions for extensions. Either
party may file a motion for extension.
At the discretion of the ALJ, a motion
for an extension of time may be grant-
ed for good cause at any time, notwith-
standing an objection or any reply to
the motion, consistent with §26.32(f).
The ALJ may waive the requirements
of this section as to motions for exten-
sions of time or any page limits.

(d) Right to reply. The moving party
shall have no right to reply, except as
permitted by the ALJ.

(e) Oral Argument. Either party may
request oral argument on any motion,
but such argument shall be available at
the sole discretion of the ALJ.

(f) Motions for summary judgment. (1)
A party claiming relief or a party
against whom relief is sought may
timely move, with or without sup-
porting affidavits, for summary judg-
ment on all or part of the claim.

(2) Objections in the consideration of
summary judgment motions or answers
thereto based upon a failure to strictly
comply with the provisions of Rule 56
of the Federal Rules of Civil Procedure
may, at the discretion of the ALJ, be
overruled.

(g) Motions for dismissal. When a mo-
tion to dismiss the proceeding is grant-
ed, the ALJ shall make and file a de-
termination and order in accordance
with the provisions of §26.50.
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§26.41 Default.

(a) General. The respondent may be
found in default, upon motion, for fail-
ure to file a timely response to the
Government’s complaint. The motion
shall include a copy of the complaint
and a proposed default order, and shall
be served upon all parties. The respond-
ent shall have 10 days from such serv-
ice to respond to the motion.

(b) Default order. The ALJ shall issue
a decision on the motion within 15 days
after the expiration of the time for fil-
ing a response to the default motion. If
a default order is issued, it shall con-
stitute the final agency action.

(c) Effect of default. A default shall
constitute an admission of all facts al-
leged in the Government’s complaint
and a waiver of respondent’s right to a
hearing on such allegations. The pen-
alty proposed in the complaint shall be
set forth in the default order and shall
be immediately due and payable by re-
spondent without further proceedings.

DISCOVERY

§26.42 Discovery.

(a) General. The parties are encour-
aged to engage in voluntary discovery
procedures, which may commence at
any time after an answer has been
filed. Parties may obtain discovery re-
garding any matter, not privileged,
that is relevant to the claim or defense
of any party, including the existence,
description, nature, custody, condition,
and location of any books, documents,
or other tangible things and the iden-
tity and location of persons having
knowledge of any discoverable matter.
For good cause, the ALJ may order dis-
covery of any matter relevant to the
subject matter of the action. To be rel-
evant, information need not be admis-
sible at the hearing, if the discovery
appears reasonably calculated to lead
to the discovery of admissible evi-
dence. Each party shall bear its own
expenses associated with discovery.

(b) Discovery in Program Fraud Civil
Remedies Actions. (1) Upon receipt of a
complaint, the defendant may, upon
written request to the Office of General
Counsel, review any relevant and mate-
rial nonprivileged documents, includ-
ing any exculpatory documents, that
relate to the allegations set out in the
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complaint. Exculpatory information
that is contained in a privileged docu-
ment must be disclosed; however, the
privileged document need not be pro-
vided.

(2) With the exception of the limited
discovery permitted under paragraph
(b)(1) of this section, unless agreed to
by the parties, discovery shall be avail-
able only as ordered by the ALJ. The
ALJ shall order only that discovery
that he or she determines is necessary
for the expeditious, fair, and reason-
able consideration of the issues, is not
unduly costly or burdensome, and will
not unduly delay the proceeding. Dis-
covery of privileged information shall
not be permitted. The request for ap-
proval sent to the Attorney General
from the General Counsel or designee,
as described in 31 U.S.C. §3803(a)(2), is
not discoverable under any cir-
cumstances. The ALJ may grant dis-
covery subject to a protective order
under §26.44.

(c) Authorized discovery. The following
types of discovery are authorized:

(1) Requests for production of docu-
ments. (i) Any party may serve upon
any other party a written request to
produce and permit the party making
the request, or someone acting on the
requestor’s behalf, to inspect, copy,
test, or sample any designated docu-
ments or electronically stored informa-
tion—including writings, drawings,
graphs, charts, photographs, sound re-
cordings, images, and other data or
data compilations stored in any me-
dium from which information can be
obtained—translated, if necessary, by
the respondent into reasonably usable
form, or to inspect, copy, test, or sam-
ple any designated tangible things that
constitute or contain matters within
the scope of §26.42(a) and which are in
the possession, custody, or control of
the party upon whom the request is
served.

(ii) The request shall set forth, either
by individual item or by category, the
items to be inspected, and describe
each with reasonable particularity.
The request shall specify a reasonable
time, place, and manner of making the
inspection and performing the related
acts. The request may specify the form
or forms in which electronically stored
information is to be produced.
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(iii) The party upon whom the re-
quest is served shall serve a written re-
sponse within 20 days after the service
of the request. A shorter or longer time
may be directed by the ALJ or, in the
absence of such an order, agreed to in
a written document by the parties,
which shall be submitted to the ALJ in
a timely manner. The response shall
state, with respect to each item or cat-
egory, whether inspection and related
activities will be permitted as re-
quested. If there are any objections to
any requests, including objections to
the requested form or forms for pro-
ducing electronically stored informa-
tion, the response shall state the rea-
sons for such objections. If objection is
made to part of an item or category,
the part shall be specified and inspec-
tion permitted of the remaining parts.
If objection is made to the requested
format for producing electronically
stored information—or if no format
was specified in the request—the re-
sponding party must state the format
it intends to use. The party submitting
the request may move for an order
under paragraph (e) of this section with
respect to any objection to or other
failure to respond to the request or any
part thereof, or any failure to permit
inspection as requested.

(iv) Unless the parties otherwise
agree, or the ALJ otherwise orders:

(A) A party who produces documents
for inspection shall produce them as
they are kept in the usual course of
business or shall organize and label
them to correspond with the categories
in the request;

(B) If a request does not specify the
form or forms for producing electroni-
cally stored information, a responding
party must produce the information in
a format in which it is ordinarily main-
tained or in a format that is reason-
ably usable; and

(C) A party need not produce the
same electronically stored information
in more than one form.

(2) Requests for admissions. Any party
may serve upon any other party a writ-
ten request for the admission of the
genuineness of any documents de-
scribed in the request or of the truth of
any relevant matters of fact. Copies of
documents shall be delivered with the
request unless copies have already been
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furnished. Each requested admission
shall be considered admitted, unless,
within 30 days after service of the re-
quest, or within such other time as the
parties may agree to or the ALJ deter-
mines, the party from whom the admis-
sion is sought serves upon the party
making the request either:

(i) A statement, which:

(A) Denies specifically the relevant
matters for which an admission is re-
quested, or sets forth in detail the rea-
sons why the party can neither truth-
fully admit nor deny them;

(B) Fairly meets the substance of the
requested admission, and when good
faith requires that a party qualify an
answer or deny only a part of the mat-
ter of which an admission is requested,
the party specifies as much of it as is
true and qualifies or denies the remain-
der; and

(C) Does not assert lack of informa-
tion or knowledge as a reason for fail-
ure to admit or deny, unless the party
states that the party has made reason-
able inquiry, and that the information
known or readily obtainable by the
party is insufficient to enable the
party to admit or deny; or

(ii) Written objections to a requested
admission, which state the grounds for
the objection and which object to a re-
quested admission, if necessary, either
in whole or in part, on the basis of
privilege or relevance. Responses to the
request for admission on matters to
which objections have been made may
be deferred until each objection is
ruled upon, but if written objections
are made only to a part of a request, a
response to the remainder of the re-
quest shall be provided.

(iii) Any matter admitted under this
rule is conclusively established unless
the ALJ, on motion, permits with-
drawal or amendment of the admission.
Admissions obtained pursuant to this
procedure may be used in evidence only
for the purposes of the pending action.
The use of obtained admissions as evi-
dence is permitted to the same extent
and subject to the same objections as
other evidence.

(3) Written interrogatories—(i) Service
of written interrogatories. Any party
may serve upon any other party writ-
ten interrogatories, not exceeding 25 in
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number, including all discrete sub-
parts, unless additional interrogatories
are agreed to by the parties or leave to
serve additional interrogatories is
granted by the ALJ.

(i1) Respomnse to interrogatories. Within
20 days after service of the request, the
party upon whom the interrogatories
are served shall serve a written re-
sponse, unless the parties agree in a
written document submitted to the
ALJ or the ALJ determines that a
shorter or longer period is appropriate
under the circumstances. The response
shall specifically answer each interrog-
atory separately and fully in writing,
unless it is objected to, in which event
the objecting party shall state the rea-
sons for objection with specificity. Any
ground not stated in a timely objection
is waived unless the party’s failure to
object is excused by the ALJ for good
cause shown. If objection is made to
only part of an interrogatory, the ob-
jectionable part shall be specified and
the party shall answer to the extent
the interrogatory is not objectionable.

(iii) Option to produce business records.
Where the answer to an interrogatory
may be derived or ascertained from the
business records, including electroni-
cally stored information, of the party
upon whom the interrogatory has been
served or from an examination, audit,
or inspection of such business records,
including a compilation, abstract, or
summary thereof, and the burden of de-
riving or ascertaining the answer is
substantially the same for the party
serving the interrogatory as for the
party served, it is a sufficient answer
to such interrogatory to specify the
records from which the answer may be
derived or ascertained and to afford to
the party serving the interrogatory
reasonable opportunity to examine,
audit, or inspect such records and to
make copies, compilations, abstracts,
or summaries. A specification shall be
in sufficient detail to permit the inter-
rogating party to locate and to iden-
tify, as readily as can the party served,
the records from which the answer may
be ascertained.

(4) Depositions. (i) A party may take
the oral deposition of any person. Rea-
sonable written notice of deposition
shall be served upon the opposing party
and the deponent. The attendance of a

§26.42

deponent may be compelled by sub-
poena where authorized by law or other
order by the ALJ.

(ii) Bach person testifying on oral
deposition shall be placed under oath
by the person before whom the deposi-
tion is taken. The deponent may be ex-
amined and cross-examined. The ques-
tions and the answers, together with
all objections made, shall be recorded
by the person before whom the deposi-
tion is to be taken or under that per-
son’s direction.

(iii) Objections. Objection may be
made to questions or answers for any
reason that would require the exclu-
sion of the testimony under §26.47 as if
the witness were present and testifying
at hearing. Objections shall be in short
form, stating every ground for objec-
tion. Failure to object to any question
or answer shall be considered a waiver
of objection, unless the parties agree
otherwise. Rulings on any objections
shall be made by the ALJ at hearing,
or at such other time as is requested by
motion. The examination shall pro-
ceed, with the testimony being taken
subject to the objections; a person may
instruct a deponent not to answer only
when necessary to preserve a privilege,
to enforce a limitation directed by the
ALJ, or to present a motion under
§26.44.

(iv) Submission to deponent. A tran-
script of the deposition shall be sub-
mitted to the deponent for examina-
tion and signature, unless submission
is waived by the deponent and the par-
ties. Any changes in form or substance
that the deponent desires to make
shall be entered upon the transcript by
the person before whom the deposition
was taken, with a statement of reasons
given by the deponent for making
them. The transcript shall then be
signed by the deponent, unless the par-
ties by stipulation waive the signing or
the deponent is ill, cannot be found, or
refuses to sign. If the transcript is not
signed, the person before whom the
deposition was taken shall sign it and
state on the record the reason that it is
not signed by the deponent.

(v) Certification and filing. The person
before whom the deposition was taken
shall make a certification on the tran-
script as to its accuracy. Interested
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parties shall make their own arrange-
ments with the person recording the
testimony for copies of the testimony
and the exhibits.

(vi) Deposition as evidence. Subject to
appropriate rulings by the ALJ on ob-
jections, the deposition or any part
may be introduced into evidence for
any purpose if the deponent is unavail-
able. Only that part of a deposition
that is received in evidence at hearing
shall constitute a part of the record in
the proceeding upon which a decision
may be based. Nothing in this rule is
intended to limit the use of a deposi-
tion for impeachment purposes.

(vii) Payment of fees. Fees shall be
paid by the person upon whose applica-
tion the deposition is taken.

(d) Supplementation of responses. A
party who has responded to a request
for discovery by providing a response is
under a duty to timely amend any
prior response to an interrogatory, re-
quest for production, or request for ad-
mission if so ordered by the ALJ, or if
the party learns that the response is in
some material respect incomplete or
incorrect and if the additional or cor-
rective information has not otherwise
been made known to all other parties
during the discovery process or in writ-
ing.

(e) Motions to compel. (1) In connec-
tion with any discovery procedure, by
motion addressed to the ALJ and upon
a showing of a good faith attempt to
resolve the issue without the ALJ’s
intervention, either party may file a
motion to compel a response with re-
spect to any objection or other failure
to respond to the discovery requested
or to any part thereof, or any failure to
respond as specifically requested. An
evasive or incomplete answer to a re-
quest for discovery is treated as a fail-
ure to answer.

(2) The motion shall describe the in-
formation sought, cite the opposing
party’s objection, and provide argu-
ments supporting the motion.

(3) The opposing party may file a re-
sponse to the motion, including a re-
quest for a protective order in accord-
ance with §26.44.

(4) Orders compelling discovery shall
be issued only where such discovery
will not compel the disclosure of privi-
leged information, unduly delay the
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hearing, or result in prejudice to the
public interest or the rights of the par-
ties, and upon a showing of good cause.

(5) A party need not provide dis-
covery of electronically stored infor-
mation from sources that the party
identifies as not reasonably accessible
because of undue burden or cost. On
motion to compel discovery, the party
from whom discovery is sought must
show that the information is not rea-
sonably accessible because of undue
burden or cost. If that showing is
made, the ALJ may nonetheless order
discovery from such sources if the re-
questing party shows good cause or,
when the party’s refusal to provide the
information sought is solely due to
undue expense, the party seeking the
discovery agrees to bear the expense
associated with the request.

(f) Refusal to honor discovery order.
When a party refuses to honor a dis-
covery order, the ALJ may issue such
orders in regard to the refusal as jus-
tice shall require, including the impo-
sition of sanctions pursuant to §26.34.

§26.43 Subpoenas.

(a) General. Upon written request of a
party, the ALJ may issue a subpoena
requiring the attendance of a witness
at a deposition or hearing, and/or the
production of documents. The request
shall specify any documents to be pro-
duced and shall list the names and ad-
dresses of the witnesses.

(b) Time of request. A request for a
subpoena in aid of discovery shall be
filed in time to permit the conclusion
of discovery 15 days before the date
fixed for the hearing. A request for a
subpoena to testify at the hearing shall
be filed at least 3 days prior to the
hearing, unless otherwise allowed by
the ALJ for good cause shown.

(c) Content. The subpoena shall speci-
fy the time and place at which the wit-
ness is to appear and any documents
the witness is to produce.

(d) Service and fees. Subpoenas shall
be served, and fees and costs paid to
subpoenaed witnesses, in accordance
with Rule 45(b)(1) of the Federal Rules
of Civil Procedure.

(e) Motion to quash. The individual to
whom the subpoena is directed or a
party may file a motion to quash the
subpoena within 10 days after service,
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or on or before the time specified in the
subpoena for compliance if it is less
than 10 days after service.

§26.44 Protective orders.

(a) A party, a prospective witness, or
a deponent may file a motion for a pro-
tective order with respect to discovery
sought by an opposing party or with re-
spect to the hearing, seeking to limit
the availability or disclosure of evi-
dence.

(b) Protective orders may be issued
by an ALJ if the ALJ determines such
an order is necessary to protect a party
or other person from annoyance, em-
barrassment, oppression, or undue bur-
den or expense because:

(1) The discovery sought is unreason-
ably cumulative or duplicative, or is
obtainable from some other source that
is more convenient, less burdensome,
or less expensive;

(2) The party seeking discovery has
had ample opportunity by discovery in
the action to obtain the information
sought; or

(3) The burden or expense of the pro-
posed discovery outweighs its likely
benefit, taking into account the needs
of the case, the amount in controversy,
the parties’ resources, the importance
of the issues at stake in the litigation,
and the importance of the proposed dis-
covery in resolving the issues.

HEARINGS

§26.45

(a) Time of hearing. The hearing shall
commence not later than 90 days fol-
lowing the date of the Government’s
filing of the complaint and response
with the Docket Clerk under §26.38, un-
less the time is extended for good
cause. The ALJ shall provide written
notice to all parties of the reasons for
any extension of time.

(b) Location of hearing. The hearing
shall be held in a place most conven-
ient for the respondent and witnesses,
or in such other place as may be agreed
upon by the parties and the ALJ.

(c) Notice of hearing. The ALJ shall
issue a notice of hearing to all parties
specifying the time and location of the
hearing, the matters of fact and law to
be heard, the legal authority under
which the hearing is to be held, a de-

General.
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scription of the procedures for the con-
duct of the hearing, and such other
matters as the ALJ determines to be
appropriate.

(d) Ezxceptions for Program Fraud Civil
Remedies Act matters. For Program
Fraud Civil Remedies actions, the
hearing is commenced by the issuance
of a notice of hearing and order by the
ALJ, as set forth in 31 U.S.C.
3803(d)(2)(B). Hearings for Program
Fraud Civil Remedies Act matters
shall be located in accordance with 31
U.S.C. 3803(g)(4).

(e) Burden and standard of proof. HUD
shall prove the respondent’s liability
and any aggravating factors by a pre-
ponderance of the evidence. Respond-
ent shall prove any affirmative de-
fenses and any mitigating factors by a
preponderance of the evidence.

(f) Public hearings. Unless otherwise
ordered by the ALJ for good cause
shown, the hearing shall be open to the
public.

§26.46 Witnesses.

(a) Except as provided in paragraph
(b) of this section, testimony at the
hearing shall be given orally by wit-
nesses under oath or affirmation.

(b) At the discretion of the ALJ, tes-
timony may be admitted in the form of
a written statement or deposition. In
order to be admissible, any written
statement must be provided to all
other parties along with the last
known address of the witness, in a
manner that allows sufficient time for
other parties to subpoena the witness
for cross-examination at the hearing.

§26.47

The ALJ shall admit any relevant
oral or documentary evidence that is
not privileged. Unless otherwise pro-
vided for in this part, the Federal
Rules of Evidence shall provide guid-
ance to the ALJ’s evidentiary ruling,
but shall not be binding. Parties may
object to clearly irrelevant material,
but technical and hearsay objections to
testimony as used in a court of law will
not be sustained. The ALJ may, how-
ever, exclude evidence if its probative
value is substantially outweighed by
confusion of the issues, or by consider-
ations of undue delay, waste of time, or

Evidence.
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needless presentation of cumulative
evidence.

§26.48 Posthearing briefs.

Posthearing briefs shall be filed only
upon order by the ALJ.

§26.49 The record.

The hearing will be recorded and
transcribed by a reporter designated by
the Department under the supervision
of the ALJ. The parties and the public,
at their own expense, may obtain cop-
ies of transcripts from the reporter. A
copy of the transcript shall be made
available at cost to the parties upon re-
quest. The transcript of testimony, ex-
hibits, and other evidence admitted at
the hearing and all papers and requests
filed in the proceeding constitute the
record for the decision by the ALJ and
the Secretary or designee.

§26.50 Initial decision.

(a) The ALJ shall issue an initial de-
cision based only on the record, which
shall contain findings of fact, conclu-
sions of law, and the relief granted.
The ALJ’s initial decision shall not be-
come effective unless it becomes or is
incorporated into final agency action
in accordance with §26.50(c) or §26.52(1).

(b) The ALJ shall serve the initial de-
cision on all parties within 60 days
after either the close of the record or
the expiration of time permitted for
submission of ©posthearing briefs,
whichever is later. The ALJ may ex-
tend the 60-day period for serving the
initial decision in writing for good
cause. The initial decision shall inform
the parties that, if provided for and
consistent with Departmental regula-
tions, any party may request, in writ-
ing, Secretarial review of the deter-
mination within 30 days after the ALJ
issues the initial decision, in accord-
ance with §26.52 of this part. The deter-
mination shall include the mailing ad-
dress, facsimile number, and electronic
submission information to which the
request for Secretarial review should
be sent. A request for Secretarial re-
view may be made by mail, delivery,
facsimile, or electronic submission.

(c) If no appeal is timely filed with
the Secretary or designee, the initial
decision shall become the final agency
action.
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§26.51 Interlocutory rulings.

(a) Interlocutory rulings by the ALJ. A
party seeking review of an interlocu-
tory ruling shall file a motion with the
ALJ within 10 days of the ruling re-
questing certification of the ruling for
review by the Secretary. Certification
may be granted if the ALJ believes
that:

(1) It involves an important issue of
law or policy as to which there is sub-
stantial ground for difference of opin-
ion; and

(2) An immediate appeal from the
order may materially advance the ulti-
mate termination of the litigation.

(b) Petition for review. Any party may
file a petition for review of an inter-
locutory ruling within 10 days of the
ALJ’s determination regarding certifi-
cation.

(c) Secretarial review. The Secretary,
or designee, shall review a certified
ruling. The Secretary, or designee, has
the discretion to grant or deny a peti-
tion for review from an uncertified rul-
ing.

(d) Continuation of hearing. Unless
otherwise ordered by the ALJ or the
Secretary, or designee, the hearing
shall proceed pending the determina-
tion of any interlocutory appeal, and
the order or ruling of the ALJ shall be
effective pending review.

§26.52 Appeal to the Secretary.

(a) General. Either party may file
with the Secretary an appeal within 30
days after the date that the ALJ issues
an initial decision. The Secretary or
the Secretary’s designee may extend
the 30-day period in his or her sole dis-
cretion, for good cause.

(b) Brief in support of appeal. The ap-
peal shall be accompanied by a written
brief, not to exceed 15 pages, specifi-
cally identifying the party’s objections
to the initial decision or order of the
ALJ and the party’s supporting reasons
for any objections. The appealing party
may request leave to file a brief in ex-
cess of 15 pages for good cause shown.
Alternative proposed findings and con-
clusions, if any, may be appended as an
exhibit.

(c) Briefs in opposition. Any opposing
party may submit a brief in opposition
to the appeal, not to exceed 15 pages,
within 20 days of the date a copy of the
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appeal and accompanying brief were re-
ceived. The opposing party may re-
quest leave to file a brief in excess of 15
pages for good cause shown. The brief
in opposition shall specifically state
the opposing party’s reasons for sup-
porting the ALJ’s determination or
taking exceptions to any part of the
ALJ’s determination.

(d) Ezxtensions and additional briefs.
The Secretary or Secretary’s designee
may extend the deadlines or page limi-
tations set forth in paragraphs (b), (c),
and (d) of this section, in his or her
sole discretion. The Secretary may also
permit the filing of additional briefs, in
his or her sole discretion.

(e) Forwarding of the record. Upon re-
quest by the Office of the Secretary,
the ALJ shall forward the record of the
proceeding to the Secretary or des-
ignee.

(f) Personal appearance. There is no
right to appear personally before the
Secretary or designee.

(g) ALJ decisions upon failure to pros-
ecute or defend. There is no right to ap-
peal any decision issued by an ALJ in
accordance with §26.37(d) of this part.

(h) Objections not raised before ALJ. In
reviewing the initial decision, the Sec-
retary or designee shall not consider
any objection that was not raised be-
fore the ALJ, unless a demonstration is
made of extraordinary circumstances
causing the failure to raise the objec-
tion.

(1) Evidence considered. The Secretary
or designee shall consider only evi-
dence contained in the record for-
warded by the ALJ. However, if any
party demonstrates to the satisfaction
of the Secretary or designee that addi-
tional evidence not presented at the
hearing is material and that there were
reasonable grounds for the failure to
present such evidence at the hearing,
the Secretary or designee shall remand
the matter to the ALJ for reconsider-
ation in light of the additional evi-
dence.

(j) Ex parte communications. The pro-
hibitions of ex parte communications
in §26.33 shall apply to contacts with
the Secretary or designee.

(k) Relief. The Secretary or designee
may affirm, modify, reduce, reverse,
compromise, remand, or settle any re-
lief granted in the initial decision. The
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Secretary or designee shall consider,
and include in any final determination,
such factors as may be set forth in ap-
plicable statutes or regulations.

(1) Decision—(1) Generally. Where a
Secretarial appeal has been timely
made, the Secretary, or designee, shall
issue a written determination within 30
days after receipt of the brief in opposi-
tion, if any, and shall serve it upon the
parties to the hearing. The Secretary,
or designee, may extend the time in
which a written determination must be
issued by an additional 60 days for good
cause shown in a written justification
issued to the parties. The written deci-
sion of the Secretary shall be the final
agency action. If the Secretary, or des-
ignee, does not act upon the appeal of
an initial decision within 90 days of
service of the appeal, then the initial
determination shall be the final agency
action.

(2) Exception for cases brought under
the Program Fraud Civil Remedies Act.
Where a Secretarial appeal has been
timely made in a case brought under
the Program Fraud Civil Remedies Act,
the Secretary, or designee, shall issue a
written determination within 30 days
after receipt of appeal and shall serve
it upon the parties to the hearing. The
written decision of the Secretary shall
be the final agency action. If the Sec-
retary, or designee, does not act upon
the appeal of an initial decision within
30 days of service of the appeal, the ini-
tial decision shall become final and the
Respondent will be served with a state-
ment describing the right to seek judi-
cial review, if any.

§26.53 Exhaustion of administrative
remedies.

In order to fulfill the requirement of
exhausting administrative remedies, a
party must seek Secretarial review
under §26.52 prior to seeking judicial
review of any initial decision issued
under subpart B of this part.

§26.54 Judicial review.

Judicial review shall be available in
accordance with applicable statutory
procedures and the procedures of the
appropriate federal court.
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§26.55

§26.55 Collection of civil penalties and
assessments.

Collection of civil penalties and as-
sessments shall be in accordance with
applicable statutory provisions.

§26.56 Right to administrative offset.

The amount of any penalty or assess-
ment that has become final under
§26.50 or §26.52, or for which a judg-
ment has been entered after action
under §26.54 or §26.55, or agreed upon in
a compromise or settlement among the
parties, may be collected by adminis-
trative offset under 31 U.S.C. 3716 or
other applicable law. In Program Fraud
Civil Remedies Act matters, an admin-
istrative offset may not be collected
against a refund of an overpayment of
federal taxes then or later owing by the
United States to the Respondent.

PART 27—NONJUDICIAL FORE-
CLOSURE OF MULTIFAMILY AND
SINGLE FAMILY MORTGAGES

Subpart A—Nonjudicial Foreclosure of
Multifamily Mortgages

Sec.
27.1
27.2

Purpose.

Scope and applicability.

27.3 Definitions.

27.5 Prerequisites to foreclosure.

27.10 Designation of a foreclosure commis-
sioner.

27.15 Notice of default and foreclosure sale.

27.20 Conditions of foreclosure sale.

27.25 Termination or adjournment of fore-
closure sale.

27.30 Conduct of the sale.

27.35 Foreclosure costs.

27.40 Disposition of sale proceeds.

27.45 Transfer of title and possession.

27.50 Management and disposition by the

Secretary.

Subpart B—Nonjudicial Foreclosure of
Single Family Mortgages

27.100 Purpose, scope and applicability.

27.101 Definitions.

27.102 Designation of foreclosure commis-
sioner and substitute commissioner.

27.103 Notice of default and foreclosure sale.

27.105 Service of Notice of Default and Fore-
closure Sale.

27.107 Presale reinstatement.

27.109 Conduct of sale.

27.111 Adjournment or cancellation of sale.

27.113 Foreclosure costs.

27.115 Disposition of sales proceeds.

27.117 Transfer of title and possession.
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27.119 Redemption rights.
27.121 Record of foreclosure and sale.
27.123 Deficiency judgment.

AUTHORITY: 12 U.S.C. 1715b, 3701-3717, 3751-
3768; 42 U.S.C. 1452b, 3535(d).

SOURCE: 61 FR 48548, Sept. 13, 1996, unless
otherwise noted.

Subpart A—Nonjudicial Fore-
closure of Multifamily Mort-
gages

§27.1 Purpose.

The purpose of this subpart is to im-
plement requirements for the adminis-
tration of the Multifamily Mortgage
Foreclosure Act of 1981 (the Act) (12
U.S.C. 3701-3717), that clarify, or are in
addition to, the requirements con-
tained in the Act, which are not repub-
lished here and must be consulted in
conjunction with the requirements of
this subpart. The Act creates a uniform
Federal remedy for foreclosure of mul-
tifamily mortgages. Under a delegation
of authority published on February 5,
1982 (47 FR 5468), the Secretary has del-
egated to the HUD General Counsel his
powers under the Act to appoint a fore-
closure commissioner or commis-
sioners and to substitute therefor, to
fix the compensation of commissioners,
and to promulgate implementing regu-
lations.

§27.2 Scope and applicability.

(a) Under the Act and this subpart,
the Secretary may foreclose on any de-
faulted Secretary-held multifamily
mortgage encumbering real estate in
any State. The Secretary may use the
provisions of these regulations to fore-
close on any multifamily mortgage re-
gardless of when the mortgage was exe-
cuted.

(b) The Secretary may, at the Sec-
retary’s option, use other procedures to
foreclose defaulted multifamily mort-
gages, including judicial foreclosure in
Federal court and nonjudicial fore-
closure under State law. This subpart
applies only to foreclosure procedures
authorized by the Act and not to any
other foreclosure procedures the Sec-
retary may use.
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