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§255.2 GNMA right to assignment.

If the lender-issuer defaults on its ob-
ligations under the GNMA Mortgage-
Backed Securities Program, GNMA
will have the right to cause all Coin-
sured Mortgages held in GNMA pools
by the defaulting coinsuring lender-
issuer to be assigned to another
GNMA-approved coinsuring lender-
issuer, or to GNMA itself.

(a) For any Coinsured Mortgage that
is not in default and is held by a de-
faulting lender-issuer, GNMA will have
the right to perfect an assignment of
the mortgage to itself. However, before
exercising this right, GNMA will at-
tempt to have the Mortgage assigned
to another eligible coinsuring lender
(unless GNMA determines, with the
agreement of the Commissioner, that
the attempt would prove ineffectual
because of market conditions or other
factors). This attempt will be under-
taken by soliciting offers to assume
the defaulting lender-issuer’s rights
and obligations under the Mortgage
from those eligible coinsuring lenders
that are also GNMA issuers and that
are indicated on a periodically updated
listing furnished to GNMA by the Com-
missioner.

(b) For any Coinsured Mortgage that
is in default and held by a defaulting
lender-issuer, GNMA will have the
right to perfect an assignment of the
Coinsured Mortgage directly to itself
before extinguishing the Mortgage by
completion of foreclosure action or ac-
quisition of title by deed-in-lieu of
foreclosure.

(c) GNMA, as assignee, will give the
Commissioner written notice, within 30
days after taking a Mortgage by as-
signment in accordance with this sec-
tion, in order to allow an appropriate
endorsement and necessary changes in
the Commissioner’s records.

(d) The Commissioner will endorse
any Mortgage assigned to GNMA as
provided by this section for full insur-
ance, effective as of the date of assign-
ment in accordance with the appro-
priate provisions of 24 CFR part 207.
Any future claim by GNMA, or any as-
signment of the fully insured Mort-
gage, will be governed by the appro-
priate provisions of 24 CFR part 207, ex-
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cept that any payment will be made in
cash instead of debentures.

[69 FR 1475, Jan. 11, 1994]

§255.3 Case-by-case conversion to full
insurance.

CROSS REFERENCE: The provisions of 24
CFR 251.3 apply to this part.

[61 FR 49038, Sept. 17, 1996]

§255.6 Method of payment of mortgage
insurance premiums.

The provisions of 24 CFR 251.6 shall
apply to this part.

[63 FR 1303, Jan. 8, 1998]
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CLAIM PROCEDURES

266.626 Notice of default and filing an insur-
ance claim.

266.628 Initial claim payments.

266.630 Partial payment of claims.

266.632 Withdrawal of claim.

266.634 Reinstatement of the contract of in-
surance.

266.636 Insuring new loans for defaulted
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266.658 Program monitoring and compli-
ance.
AUTHORITY: 12 U.S.C. 1715z-22.; 42 U.S.C.
3535(d).

SOURCE: 59 FR 62524, Dec. 5, 1994, unless
otherwise noted.

Subpart A—General Provisions

§266.1 Purpose and scope.

(a) Authority and scope. (1) Section 542
of the Housing and Community Devel-
opment Act of 1992 (12 U.S.C. 1715z-22),
directs the Secretary of the Depart-
ment of Housing and Urban Develop-
ment (HUD), acting through the Fed-
eral Housing Administration (FHA), to
carry out programs that will provide
new forms of Federal credit enhance-
ment for multifamily loans. Section
542, entitled, ‘‘Multifamily Mortgage
Credit Programs,” provides insurance
authority independent from that pro-
vided by the National Housing Act.

(2) Section 542(c) of the Housing and
Community Development Act of 1992
specifically directs HUD to carry out a
program of risk-sharing with qualified
State and local housing finance agen-
cies (HFAs). The qualified HFAs are
authorized to underwrite and process
loans. HUD provides full mortgage in-
surance on affordable multifamily
housing projects processed by such
HFAs under this program. Through
risk-sharing agreements with HUD,
HFAs contract to reimburse HUD for a
portion of the loss from any defaults
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that occur while HUD insurance is in
force.

(3) The extent to which HUD directs
qualified HFAs regarding their under-
writing standards, loan terms and con-
ditions, and asset management and
servicing procedures is related to the
proportion of the risk taken by an
HFA.

(b) Purpose. The primary purpose of
this program is to provide credit en-
hancement for multifamily loans, i.e.,
utilization of full insurance by HUD,
pursuant to risk-sharing agreements
with qualified housing finance agen-
cies, for the development of affordable
housing. The utilization of Federal
credit enhancements increases access
to capital markets and, thereby, in-
creases the supply of affordable multi-
family housing. By permitting HFAs to
underwrite, process, and service loans
and to manage and dispose of prop-
erties that fall into default, affordable
housing is made available to eligible
families and individuals in a timely
manner.

[85 FR 83440, Dec. 22, 2020]

§266.5 Definitions.

Act means the Housing and Commu-
nity Development Act of 1992.

Affordable housing means a project
that meets the requirements for a
qualified low-income housing project
under section 42(g) of the Internal Rev-
enue Code of 1986 (26 U.S.C. 42(g)). For
purposes of this part, the reference to a
utility allowance in 26 U.S.C. 42(g) in-
cludes charges for the occupancy of a
cooperative unit.

Board and Care/Assisted Living Facility
means a residential facility for inde-
pendent living that is regulated by
State or local government that pro-
vides continuous protective oversight
and assistance with the activities of
daily living to frail elderly persons or
other persons needing such assistance.
Continuous protective oversight may
range from as little as awareness on
the part of management staff of resi-
dents’ whereabouts (and the ability to
intervene in the event of crisis) to a
higher level of services and assistance.
Assistance with the activities of daily
living may include, but is not limited
to, bathing, dressing, eating, getting in
and out of bed or chairs, walking, going

§266.5

outdoors, using the toilet, laundry,
home management, meal preparation,

shopping, supervision of medication,
and housework.
Commissioner means the Federal

Housing Commissioner or the Commis-
sioner’s authorized representative.

Contract of insurance means the
agreement evidenced by the endorse-
ment of the Commissioner upon the
credit instrument given in connection
with an insured mortgage, incor-
porating by reference the regulations
in this part and the applicable provi-
sions of the Act.

Credit subsidy means the cost of a di-
rect loan or loan guarantee under the
Federal Credit Reform Act of 1990 (sub-
title B of title XIII of the Omnibus
Budget Reconciliation Act of 1990, Pub-
lic Law 101-508, approved Nov. 5, 1990).

Debenture means the instrument
issued by the HFA to HUD upon pay-
ment of an insurance claim by HUD.
The instrument must be in the stand-
ard form of a State or Municipal De-
benture issued under the Uniform Com-
mercial Code, where applicable, and
must be supported by the full faith and
credit of the HFA. The instrument
must define the terms and conditions
and the risk-sharing portion which the
HFA will pay at the end of the term of
the Debenture, and must be for the full
amount of the claim payment. The
term Debenture may include similar in-
struments, such as promissory notes
and bonds, as mutually agreed upon by
the Commissioner and the HFA.

Designated offices means the local
HUD offices that are assigned the re-
sponsibility for program monitoring,
imposing or recommending sanctions
for program violations, and conducting
informal hearings.

Firm approval letter means a letter
issued by HUD to an HFA upon the
positive completion of the HUD-re-
tained reviews described in §266.210.
The letter will apportion units to the
project and provide that, so long as the
HFA is in good standing and absent
fraud or misrepresentation by the
HFA, HUD will endorse the project
mortgage for insurance upon presen-
tation by the HFA of the required Clos-
ing Docket and certifications required
by this part and the Commissioner’s
administrative requirements.
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Housing finance agency or HFA means
any public body, agency, or instrumen-
tality created by a specific act of a
State legislature or local municipality
empowered to finance activities de-
signed to provide housing and related
facilities, through land acquisition,
construction or rehabilitation. The
term State includes the several States,
Puerto Rico, the District of Columbia,
Guam, the Trust Territory of the Pa-
cific Islands, American Samoa and the
Virgin Islands.

Insured mortgage means a valid single
first lien given to secure advances on,
or the unpaid purchase price of, real es-
tate, under the laws of the State in
which the real estate is located, to-
gether with the credit instrument, if
any, secured thereby. Any other fi-
nancing permitting on property in-
sured under this part must be expressly
subordinate to the insured mortgage.

Level I participants means HFAs that
elect to take 50 percent or more of the
risk of loss in 10 percent increments on
mortgages issued under this program.

Level II participants means HFAs that
elect to take 10 or 25 percent of the
risk of loss on mortgages issued under
this program, dependent on the loan-
to-replacement cost or loan-to-value
ratio of the project to be insured.

Mortgage means such a single first
lien upon the real estate as is com-
monly given to secure advances on, or
the unpaid purchase price of, real es-
tate under the laws of the jurisdiction
where the real estate is situated, to-
gether with the credit instruments, if
any, secured thereby.

Mortgagee means the original lender
under a mortgage and its successors
and assigns approved by the Commis-
sioner.

Mortgagor means the original bor-
rower under a mortgage and its suc-
cessor and assigns.

Multifamily housing means housing
accommodations on the mortgaged
property that are designed principally
for residential use, conform to stand-
ards satisfactory to the Commissioner,
and consist of not less than 5 rental
units (including cooperative units) on 1
site. These units may be detached,
semidetached, row house, or multi-
family structures.

24 CFR Ch. Il (4-1-25 Edition)

Qualified HFA means an HFA that
meets the requirements described in
§266.100(a).

Risk-Sharing Agreement means a con-
tract between an HFA and the Commis-
sioner that incorporates the terms, ob-
ligations, and conditions specified in
this part.

Secondary financing means any grant,
loan, inferior lien, or other form of in-
debtedness used during loan origina-
tion prior to HUD endorsement to fi-
nance a multifamily property insured
under this part which is inferior to the
insured mortgage as defined above and
does not have first priority for pay-
ment.

Single Room Occupancy, or SRO,
projects means multifamily projects
consisting of units that are not re-
quired to contain food preparation or
sanitary facilities for occupancy by
single individuals capable of inde-
pendent living.

[69 FR 62524, Dec. 5, 1994, as amended at 85
FR 83440, Dec. 22, 2020]

§266.15 Risk-Sharing Agreement.

Execution of a Risk-Sharing Agree-
ment is a prerequisite to participation
in this program. The Risk-Sharing
Agreement shall be in a form accept-
able to the Commissioner.

[61 FR 7947, Feb. 29, 1996]

§266.20 Effect of amendments.

The Commissioner may amend the
regulations in this part from time to
time. Amendments to the regulations
will not adversely affect the interest of
a lender under a contract of insurance
on any mortgage already insured or on
any mortgage to be insured on which
HUD has already issued its firm ap-
proval letter.

[69 FR 62524, Dec. 5, 1994, as amended at 85
FR 83440, Dec. 22, 2020]

§266.25 Limitation on HUD insurance
liability.

The Commissioner shall have no obli-
gation to recognize or deal with anyone
other than the HFA in its role as mort-
gagee of record and as party to a risk-
sharing agreement with HUD with re-
spect to the rights, benefits, and obli-
gations of the HFA under the contract
of insurance.
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§266.30 Nonapplicability of 24 CFR
part 246.

The regulations at 24 CFR part 246,
pertaining to local rent control, do not
apply to projects that are security for
mortgages insured under this part.

[85 FR 83441, Dec. 22, 2020]

Subpart B—Housing Finance
Agency Requirements

§266.100 Qualified housing finance
agency (HFA).

(a) Qualifications. To participate in
the program, an HFA must apply and
be specifically approved for the pro-
gram described in this part, in addition
to being approved as a mortgagee
under §202.10 of this part. The HFA
must maintain eligibility by con-
tinuing to comply with the require-
ments set forth in the Risk-Sharing
Agreement and this part. To qualify for
participation in the program described
in this part, an HFA must:

(1) Carry an issuer credit rating of
“A” or better, or an equivalent as eval-
uated by Standard and Poor’s or any
other nationally recognized rating
agency; or

(2) Receive an overall rating of ““A”
for the HFA for its general obligation
bonds from a nationally recognized rat-
ing agency; or

(3) Otherwise demonstrate its capac-
ity as a sound and experienced HFA
based on, but not limited to, experience
in financing multifamily housing, fund
balances, administrative capabilities,
investment policy, internal controls,
financial management, portfolio qual-
ity, and State or local support; and

(4) Be a HUD-approved multifamily
mortgagee in good standing; and

(6) Have at least five years experi-
ence in multifamily underwriting; and

(6) Certify that:

(i) The Department of Justice has not
brought a civil rights suit against the
HFA, and no suit is pending;

(ii) There has not been an adjudica-
tion of a civil rights violation in a civil
action brought against the HFA by a
private individual, unless the HFA is
operating in compliance with a court
order, or implementing a HUD-ap-
proved compliance agreement designed
to correct the areas of noncompliance;

§266.100

(iii) There are no outstanding find-
ings of noncompliance with civil rights
statutes, Executive Orders, or regula-
tions as a result of formal administra-
tive proceedings, or the Secretary has
not issued a charge against the HFA
under the Fair Housing Act, unless the
HFA is operating under a compliance
agreement designed to correct the
areas of noncompliance.

(b) Approval levels. Approval levels
consist of the following:

(1) Level 1 approval to originate,
service, and dispose of multifamily
mortgages where the HFA uses its own
underwriting standards, loan terms and
conditions, and asset management and
servicing procedures, and assumes 50 to
90 percent of the risk of loss (in 10 per-
cent increments).

(2) Level II approval to originate,
service, and dispose of multifamily
mortgages where the HFA uses under-
writing standards, loan terms and con-
ditions, and asset management and
servicing procedures approved by HUD,
and:

(i) When the loan-to-replacement
cost ratio for new construction and
substantial rehabilitation projects or
the loan-to-value ratio for existing
projects is greater than or equal to 75
percent, the HFA shall assume 25 per-
cent of the risk of loss.

(ii) When the loan-to-replacement
cost ratio for new construction and
substantial rehabilitation or the loan-
to-value ratio for existing projects is
less than 75 percent, the HFA shall as-
sume 10 percent, or 25 percent at the
HFA’s option, of the risk of loss.

(3) For HFAs who plan to use Level I
and Level II processing, the under-
writing standards, loan terms and con-
ditions, and asset management and
servicing procedures to be used on
Level II loans must be approved by
HUD.

(4) Every five years, HUD will review
the underwriting standards, loan terms
and conditions, and asset management
and servicing procedures for HFAs with
Level II approval. HUD may require
changes to these procedures as a condi-
tion for continued Level IT approval.

[69 FR 62524, Dec. 5, 1994, as amended at 62
FR 20088, Apr. 24, 1997; 85 FR 83441, Dec. 22,
2020]
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§266.105 Application requirements.

(a) Applications for approval as a HUD-
approved multifamily mortgagee. HFAs
that are not HUD-approved mortgagees
at the time of their application to par-
ticipate in the program under this part
must submit, concurrently, separate
applications for approval to participate
in the program and for approval to op-
erate as a HUD-approved mortgagee.
Application for approval as a HUD-ap-
proved mortgagee must be submitted
to HUD in accordance with the applica-
ble HUD requirements.

(b) Applications for participation in
program. Applications from HFAs for
approval to participate in the program
under this part may be submitted at
any time, and must be submitted in the
form and manner established by HUD.

[61 FR 7947, Feb. 29, 1996, as amended at 85
FR 83441, Dec. 22, 2020]

§266.110 Reserve requirements.

(a) HFAs with an issuer credit rating of
“A”’ or better or overall rating of “A’ or
better on general obligation bonds. An
HFA with an issuer credit rating of
“A” or better, or an equivalent des-
ignation, or an HFA with an overall
rating of ‘““A” or better on its general
obligation bonds, is not required to
have additional reserves so long as the
HFA maintains that designation or
rating, unless the Commissioner deter-
mines that a prescribed level of re-
serves is necessary. If the designation
or rating is lost, the HFA must imme-
diately establish a reserve account
funded in accordance with the require-
ments set forth in paragraph (b) of this
section. The reserve account must re-
flect all loans in the HFA’s portfolio
endorsed under this part.

(b) Other HFAs. (1) For other HFAs, a
specifically identified dedicated ac-
count consisting entirely of liquid as-
sets (i.e., cash or cash equivalents or
readily marketable securities) must be
established and maintained in a finan-
cial institution acceptable to HUD.
This account may be drawn upon by
HUD and may be used by the HFA only
with the prior written approval of HUD
for the purpose of meeting the HFA’s
risk-sharing obligations under this
part. The account must be established
prior to the execution of any risk-shar-

24 CFR Ch. Il (4-1-25 Edition)

ing agreement under this part in an
initial amount of not less than $500,000.
Thereafter, the HFA must deposit at
each loan closing and thereafter main-
tain the following additional amounts
in the dedicated account:

(i) $10.00 per $1,000 of the unpaid prin-
cipal balance that is equal to or less
than $50 million; plus

(ii) $7.50 per $1,000 of the unpaid prin-
cipal balance that is greater than $50
million and less than $150 million; plus

(iii) $5.00 per $1,000 of the unpaid
principal balance that is greater than
$150 million.

(2) The Commissioner may determine
that higher levels of reserves may be
necessary.

[69 FR 62524, Dec. 5, 1994, as amended at 85
FR 83441, Dec. 22, 2020]

§266.115 Program monitoring and

evaluation.

(a) HFA certifications. HUD will rely
heavily on the certifications required
of an HFA under this part and such ad-
ditional certifications as the Commis-
sioner may require in administrative
procedures. An HFA’s continued par-
ticipation in the program is predicated
upon compliance with these certifi-
cations and its recommending for en-
dorsement only those mortgages that
comply with requirements of the pro-
gram, including the HFA’s origination,
underwriting and closing procedures
incorporated by reference into the
Risk-Sharing Agreement.

(b) Monitoring and evaluation. Moni-
toring and evaluation activities will
focus on compliance with program re-
quirements and performance of the
HFA in meeting program objectives of
providing affordable housing. They will
enable HUD to evaluate the effective-
ness of the program as required by sec-
tion 542(d)(3) of the Act.

(c) Responsibility for monitoring and
evaluation. The Commissioner or des-
ignee will be responsible for overall
program monitoring and evaluation.

(d) HF A submissions. (1) For each loan
insured under this part, basic under-
writing and closing information must
be submitted in a format specified by
HUD and must accompany the closing
docket submitted in accordance with
§266.420(b). Information relative to
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project management and servicing (in-
cluding disposition) will be required
after endorsement.

(2) The HFA must submit semi-an-
nual reports setting forth the original
mortgage amounts and outstanding
principal balances on mortgages the
HFA has underwritten, and the status
of all projects insured under this part
(e.g., current, in default, acquired,
under workout agreement, in bank-
ruptcy). For projects where the mort-
gagor has declared bankruptcy, the
HFA must submit information con-
taining the date the bankruptcy was
filed and the date the HFA requested
the Court to dismiss the bankruptcy
proceedings.

[69 FR 62524, Dec. 5, 1994, as amended at 85
FR 83441, Dec. 22, 2020]

§266.120 Actions for which sanctions
may be imposed.

Results of monitoring or other re-
views may serve as the basis for the
Commissioner’s imposing sanctions on
the HFA. Violations for which sanc-
tions may be imposed include, but are
not limited to:

(a) Commission of fraud or making a
material misrepresentation by the
HFA with respect to any mortgage in-
sured or to any other matter under this
part.

(b) Assignment or transfer of interest
in any insured mortgage not in accord
with the requirements of this part.

(c) Engagement in business practices
that do not conform to generally ac-
cepted practices of prudent lenders or
that demonstrate irresponsibility.

(d) Actions or conduct for which
sanctions may be imposed against the
HFA by HUD’s Mortgagee Review
Board under 24 CFR 25.9, which per-
tains to ‘‘notice of administrative ac-
tion”.

(e) Failure to:

(1) Reveal in its application for par-
ticipation in the program all the infor-
mation required by this part;

(2) Notify HUD in a timely manner of
any pending or actual changes that
would adversely affect HFA operations
or financial status;

(3) Comply with all eligibility re-
quirements for participation in the
program;

§266.125

(4) Issue debentures in the event of
an initial claim payment by HUD, or to
reimburse HUD for payment of a claim;

(5) Maintain an issuer credit rating of
“A” or better, or an equivalent des-
ignation, or overall rating of ‘“A’ on
general obligation bonds (or if such
rating is lost, comply with paragraph
(e)(6) of this section);

(6) Establish and maintain a dedi-
cated account, if required, or meet
other financial obligations under this
program;

(7) Perform underwriting, insurance
of advances, cost certification, man-
agement, servicing or property disposi-
tion functions in a prudent and accept-
able manner based on the standards in-
corporated by reference into the Risk-
sharing Agreement;

(8) Submit financial and other re-
ports required by this part;

(9) Comply with any regulatory re-
quirement or with the Risk-Sharing
Agreement;

(10) Maintain any other standards
HUD may establish for participation in
this program;

(11) Enforce the regulatory agree-
ment provisions with respect to indi-
vidual projects;

(12) Maintain a default ratio accept-
able to HUD relative to the HFA’s own
portfolio and the defaults experienced
under this part by other program par-
ticipants;

(13) Consider adequately special risk
circumstances without compensating
for the higher risks of such trans-
actions (e.g., high loan-to-value ratios
in areas with high vacancy or default
rates); or

(14) Remit mortgage insurance pre-
miums on a timely basis or failure to
refund or credit mortgagor’s accounts
with overpaid mortgage insurance pre-
miums.

[69 FR 62524, Dec. 5, 1994, as amended at 85
FR 83441, Dec. 22, 2020]

§266.125 Scope and nature of sanc-
tions.

(a) Actions by Designated Office. De-
pending on the nature and extent of
the noncompliance with the require-
ments of this part, the Designated Of-
fice may take any of the following ac-
tions:
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(1) Require that the HFA execute a
trust agreement, establish a trust ac-
count in accordance with such agree-
ment, and fund such account which
may be drawn upon by HUD for pur-
poses of meeting the HFA’s risk-shar-
ing obligations;

(2) Require the HFA to assume a
higher portion of risk for the subject
and future mortgages;

(3) Recommend to the Commissioner
that the HFA be required to contract
its loan servicing or property disposi-
tion functions to a third party;

(4) Recommend to the Commissioner
that the mortgage insurance be termi-
nated in cases of fraud or material mis-
representation by the HFA, or transfer
of interest in an insured mortgage or
assignment of the mortgage not in ac-
cord with the requirements of this
part;

(56) Recommend to the Commissioner
that approval for the HFA to partici-
pate in the program be suspended or
withdrawn;

(6) Recommend to the Commissioner
that the HFA’s mortgagee approval be
withdrawn pursuant to 24 CFR part 25
(regulations of the Mortgagee Review
Board) and/or that penalties be im-
posed pursuant to 24 CFR part 30 (regu-
lations pertaining to Civil Money Pen-
alties; Certain Prohibited Contact);

(7) Require additional financial or
other reports as may be necessary to
monitor the activities of the HFA more
closely.

(8) Require the HFA to revise any or
all of its underwriting, processing,
asset management, or servicing poli-
cies and procedures as directed by the
Commissioner.

(b) Actions by Headquarters. HUD
Headquarters may impose any of the
sanctions set forth or recommended in
paragraph (a) of this section based
upon its responsibilities for monitoring
and overall program oversight.

(c) Effect of suspension or withdrawal.
A suspension or withdrawal action will
not affect any mortgage insurance en-
dorsement in effect on the date of the
suspension or withdrawal action.

(d) HFA right to informal hearing. (1)
Any sanction imposed by a designated
office in writing will be immediately
effective, will state the grounds for the
action, and provide for the HFA’s right

24 CFR Ch. Il (4-1-25 Edition)

to an informal hearing before the des-
ignated office representative or des-
ignee in the designated office. The HFA
may request an informal hearing with-
in 10 working days of receipt of the sus-
pension or withdrawal action and the
Designated Office shall give the HFA
an opportunity to be heard within 10
working days of receipt of the HFA’s
request. The HFA may be represented
by counsel. The Designated Office Rep-
resentative, or his or her designee, will
advise the HFA in writing of the deci-
sion within 10 working days of the in-
formal hearing, which decision will
constitute final HUD action.

(2) Sanctions imposed by Head-
quarters will be handled in a similar
manner, except that the informal hear-
ing shall be before the Commissioner
or his or her designee.

[69 FR 62524, Dec. 5, 1994, as amended at 85
FR 83441, Dec. 22, 2020]

§266.130 Reinsurance.

Reinsurance will be permitted for the
portion of the HFA risk, subject to the
following requirements:

(a) Neither HUD’s nor the HFA’s po-
sition shall be subordinated;

(b) The reinsurance may not be used
to reduce any reserve or fund balance
requirements; and

(c) Such reinsurance does not incur
an obligation to the Federal Govern-
ment.

Subpart C—Program
Requirements

§266.200 Eligible projects.

(a) Minimum project size. Projects in-
sured under this part must consist of
five or more rental dwelling units (in-
cluding cooperative dwelling units) on
one site. The site may consist of two or
more non-contiguous parcels of land
situated so as to comprise a readily
marketable real estate entity within
an area small enough to allow conven-
ient and efficient management. The
units may be detached, semi-detached,
row houses, multifamily structures, or
mobile home parks (exclusive of the
mobile homes).

(b) New construction or substantial re-
habilitation. Insurance under this part
shall be for the purpose of financing

520



Office of Assistant Secretary for Housing, HUD

the new construction or substantial re-
habilitation of projects meeting the
other requirements of this part as fol-
lows:

(1) New construction occurs when all
project and construction elements are
installed as part of the work.

(2) Substantial rehabilitation occurs
when the scope of work to improve an
existing project exceeds in aggregate
cost a sum equal to the base per dwell-
ing unit limit times the applicable
high cost factor established by the
Commissioner, or when the scope of
work involves the replacement of two
or more building systems. Replacement
is when the cost of replacement work
exceeds 50% of the cost of replacing the
entire system. The base per dwelling
unit limit is $15,933 for 2019, and will be
adjusted annually based on the per-
centage change in the consumer price
index.

(c) Existing projects. Financing of ex-
isting properties for acquisition or refi-
nancing without substantial rehabilita-
tion is allowed.

(1) If the financing will result in the
preservation of affordable housing,
where the property will be maintained
as affordable housing for a period of at
least 20 years, regardless of whether
the loan is prepaid; and

(2) Project occupancy is not less than
93 percent (to include consideration of
rent in arrears), based on the average
occupancy in the project over the most
recent 12 months; and

(3) The loan to be refinanced has not
been in default within the 12 months
prior to the date of the application for
refinancing; and

(4) A capital needs assessment is per-
formed, and funds escrowed for all nec-
essary repairs and replacement re-
serves funded for future capital repairs;
and

(5) If the project is subject to a Hous-
ing Assistance Payment (HAP) con-
tract, and is not a project financed
under section 202 of the Housing Act of
1959 (12 U.S.C. 1701q) by a Level I par-
ticipant, then:

(i) The owner of the property agrees
to renew the HAP contract for a 20-
year term;

(ii) Existing and post-refinance HAP
residual receipts are set aside to be

§266.200

used to reduce future HAP payments;
and

(iii) The HUD-insured mortgage does
not exceed an amount supportable by
the lower of the unit rents being col-
lected under the rental assistance
agreement or the unit rents being col-
lected at unassisted projects in the
market area that are similar in amen-
ities and location to the project for
which insurance is being requested; and

(6) For Level II participants only, the
HUD-insured mortgage may not exceed
the sum of the existing indebtedness,
cost of refinancing, or acquisition, the
cost of repairs and reasonable trans-
action costs as determined by the Com-
missioner. (This paragraph does not
apply to Level I participants.)

(d) Projects receiving section 8 rental
subsidies or other rental subsidies.
Projects receiving project-based hous-
ing assistance payments under section
8 of the U.S. Housing Act of 1937 (42
U.S.C.1437f) or other rental subsidies
and meeting the requirements of this
part may be insured under this part
only if the mortgage does not exceed
an amount supportable by the lower of
the unit rents being or to be collected
under the rental assistance agreement
or the unit rents being collected at un-
assisted projects in the market that
are similar in amenities and location
to the project for which insurance is
being requested. This paragraph does
not apply to projects of Level I partici-
pants if those projects are financed
under section 202 of the Housing Act of
1959 (12 U.S.C. 1701q).

(e) SRO projects. Single room occu-
pancy (SRO) projects, as defined in
§266.5, are eligible for insurance under
this part. Units in SRO projects must
be subject to 30-calendar day or longer
leases; however, rent payments may be
made on a weekly basis in SRO
projects.

(f) Board and care/assisted living facili-
ties. Board and care projects and as-
sisted living facilities may be insured
if the facilities meet the definition of
those terms in §266.5.

(g) Elderly projects. Projects or parts
of projects specifically designed for the
use and occupancy by elderly families.
An elderly family means any household
where the head or spouse is 62 years of
age or older, including children under
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18, and also any single person who is 62
years of age or older.

(h) Housing for older persons. Projects
eligible for and in compliance with 42
U.S.C. 3607(b) and 24 CFR part 100, sub-
part E.

(i) Zoning requirements. Projects in-
sured under this part must meet appli-
cable zoning and other State/local gov-
ernment requirements.

[69 FR 62524, Dec. 5, 1994, as amended at 85
FR 83441, Dec. 22, 2020]

§266.205 Ineligible projects.

The following projects and facilities
are not eligible for insurance under
this part:

(a) Transient housing or hotels. Rental
for transient or hotel purposes. For
purposes of this part, rental for tran-
sient or hotel purposes means:

(1) Rental for any period less than 30
calendar days, or

(2) Any rental, if the occupants of the
housing accommodations are provided
customary hotel services such as room
service for food and beverages, maid
service, furnishing and laundering of
linens, or valet service.

(b) Projects in military impact areas. A
project located in a military impact
area, as determined by HUD. A mili-
tary impact area is generally a small
or medium size metropolitan housing
market area or a remote or isolated
nonmetropolitan area where:

(1) Military-connected households
comprise 25 percent or more of the
total households in the market area.
Military-connected households include
active duty military personnel, civilian
employees of the military service (De-
partment of Defense) or other Federal
agency at or in support of the installa-
tion, and employees of contractors and
sub-contractors directly associated
with the military installation, and
their dependents. Unaccompanied ac-
tive duty military personnel housed in
military-controlled group quarters
housing (barracks, BOQ’s) are excluded;
and

(2) There is concern about the contin-
ued stability of the current level of
military strength and mission at the
installation based on public announce-
ments from the U.S. Department of De-
fense or the military service of impend-
ing changes; and
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(3) The complete reduction of mili-
tary-connected households living in
nonmilitary rental housing over a 5
year period, at an annual average de-
cline of 20 percent, would, taking into
account growth in the civilian econ-
omy and normal changes in the hous-
ing inventory, cause an adverse impact
on the private rental market resulting
in an increase in the rental vacancy
rate in the housing market of 10 per-
cent or more at the end of that period.

(c) Retirement service centers. Projects
designed for the elderly with extensive
services and luxury accommodations
that provide for central kitchens and
dining rooms with food service or man-
datory services.

(d) Nursing homes or intermediate care
facilities. Nursing homes and inter-
mediate care facilities licensed and
regulated by State or local government
and providing nursing and medical
care.

[69 FR 625624, Dec. 5, 1994, as amended at 85
FR 83442, Dec. 22, 2020]

§266.210 HUD-retained review func-
tions.

Certain functions are retained by the
Commissioner. The HFA must submit
any information or certification re-
quired by the Commissioner to permit
determination of compliance with re-
quirements concerning:

(a) Previous participation of principals.
Previous participation of the principals
of the mortgagor, general contractor,
consultant or management agent in ac-
cordance with the Previous Participa-
tion and Clearance Review Procedures
of 24 CFR 200.210 through 200.218.

(b) Intergovernmental review. Intergov-
ernmental review of Federal programs
under Executive Order 12372, as imple-
mented in 24 CFR part 52.

(c) Subsidy layering. The Commis-
sioner, or Housing Credit Agencies as
defined by section 42 of the Internal
Revenue Code of 1986 (26 U.S.C. 42),
through such delegation as may be in
effect by regulation hereafter, shall re-
view all projects receiving tax credits
and some form of HUD assistance for
any excess subsidy provided to indi-
vidual projects and reduce subsidy
sources in accordance with outstanding
guidelines.
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(d) Davis-Bacon Act. The Commis-
sioner shall obtain and provide to the
HFA the appropriate U.S. Department
of Labor wage rate determinations
under the Davis-Bacon Act, where they
apply under this part.

[69 FR 625624, Dec. 5, 1994, as amended at 60
FR 16573, Mar. 31, 1995; 85 FR 83442, Dec. 22,
2020]

§266.215 Functions delegated by HUD
to HF As.

The following functions are delegated
by HUD to the HF As:

(a) Affirmative Fair Housing Marketing
Plan (AFHMP). The HFA will perform
information collection, reviews and
ministerial activities associated with
the review and approval of the AFHMP
for all projects. (Enforcement of fair
housing and equal opportunity laws is
the responsibility of HUD.)

(b) Labor standards and prevailing
wage requirements. The HFA will per-
form information collection (e.g., pay-
roll review and routine interviews) and
other routine administration and en-
forcement functions regarding labor
standards, in accordance with
§266.225(e). (Enforcement of Davis-
Bacon prevailing wage requirements
and labor standards is the responsi-
bility of HUD.)

(c) Insurance of advances. In cases in-
volving insured advances, the HFA will
approve periodic advances of mortgage
insurance proceeds during construction
of the project subject to terms speci-
fied by the Commissioner.

(d) Cost certification. The HFA will
perform cost certification functions on
each insured loan subject to terms
specified by the Commissioner.

(e) Lead-based paint. The HFA will
perform functions related to Lead-
based paint requirements as set forth
in 24 CFR part 35, subparts A, B, G, and
R.

[69 FR 62524, Dec. 5, 1994, as amended at 85
FR 83442, Dec. 22, 2020]

§266.217 Environmental
quirements.

The responsible entity, as defined in
24 CFR part 58 (Environmental Review
Procedures for Entities Assuming HUD
Environmental Responsibilities), as-
sumes legal responsibility for compli-
ance with the requirements of the Na-

review re-

§266.220

tional Environmental Policy Act of
1969 and related laws and authorities.
The responsible entity will visit each
project site proposed for insurance
under this part and prepare the appli-
cable environmental reviews as set
forth in 24 CFR part 58. HUD may make
a finding in accordance with 24 CFR
58.11, Legal Capacity and Performance,
and may perform the environmental re-
view itself under 24 CFR part 50 (Pro-
tection and Enhancement of Environ-
mental Quality). In all cases the envi-
ronmental review must be completed
before HUD may issue the firm ap-
proval letter.

[85 FR 83442, Dec. 22, 2020]

§266.220 Nondiscrimination
ing and employment.

in hous-

The mortgagor must certify to the
HFA that, so long as the mortgage is
insured under this part, the mortgagor
will:

(a) Not use tenant selection proce-
dures that discriminate against fami-
lies with children, except in the case of
a project qualifying for and complying
with the requirements of the ‘‘housing
for older persons’ exemption, as de-
fined in section 807(b)(2) of the Fair
Housing Act (42 U.S.C. 3607(b)) and fur-
ther described in 24 CFR part 100, sub-
part E. Projects receiving Federal fi-
nancial assistance in which elderly
families include minor children may
not avail themselves of the housing for
older persons exemption;

(b) Determine eligibility for admis-
sion and continued occupancy without
regard to actual or perceived sexual
orientation, gender identity, or marital
status and refrain from inquiries about
sexual orientation and gender identity
in accordance with 24 CFR 5.105(a)(2);

(c)(1) Comply with:

(i) The Fair Housing Act (42 U.S.C.
3601 through 3619), as implemented by
24 CFR part 100;

(ii) Titles II and III of the Americans
with Disabilities Act of 1990 (42 U.S.C.
12101 through 12213), as implemented by
28 CFR part 35;

(iii) Section 3 of the Housing and
Urban Development Act of 1968 (12
U.S.C. 1701u), as implemented by 24
CFR part 135;

523



§266.225

(iv) The Equal Credit Opportunity
Act (16 U.S.C. 1691-1691f), as imple-
mented by 12 CFR part 202;

(v) Executive Order 11063, as amended
by Executive Order 12259 (3 CFR 1958-
1963 Comp., p. 652 and 3 CFR 1980
Comp., p. 307), and implemented by 24
CFR part 107;

(vi) Executive Order 11246 (3 CFR
1964-1965 Comp., p. 339), as implemented
by 41 CFR part 60; and

(vii) Other applicable Federal laws
and regulations issued pursuant to
these authorities; and applicable State
and local fair housing and equal oppor-
tunity laws.

(2) In addition to the authorities list-
ed in paragraph (c)(1) of this section, a
mortgagor that receives Federal finan-
cial assistance must also certify to the
HFA that, so long as the mortgage is
insured under this part, it will comply
with:

(i) Title VI of the Civil Rights Act of
1964 (42 U.S.C. 2000d), as implemented
by 24 CFR part 1;

(ii) The Age Discrimination Act of
1975 (42 U.S.C. 6101 through 6107), as im-
plemented by 24 CFR part 146; and

(iii) Section 504 of the Rehabilitation
Act of 1973 (29 U.S.C. 794), as imple-
mented by 24 CFR part 8.

[85 FR 83442, Dec. 22, 2020]

§266.225 Labor standards.

(a) Applicability of Davis-Bacon. (1) All
laborers and mechanics employed by
contractors or subcontractors on a
project insured under this part shall be
paid not less than the wages prevailing
in the locality in which the work was
performed for the corresponding classes
of laborers and mechanics employed in
construction of a similar character, as
determined by the Secretary of the
U.S. Department of Labor (Secretary of
Labor) in accordance with the Davis-
Bacon Act, as amended (40 U.S.C. 3141
et seq.), where the project meets all of
the following conditions:

(i) Advances for construction of the
project are insured under this part;

(ii) The project involves new con-
struction or substantial rehabilitation;
and

(iii) The project will contain 12 or
more dwelling units.

(2) Projects that do not meet these
conditions are not subject to Davis-
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Bacon wage rates except to the extent
required as a condition of other Fed-
eral assistance to the project.

(b) Volunteers. The provisions of this
section shall not apply to volunteers
under the conditions set out in 24 CFR
part 70 (Use of Volunteers on Projects
Subject to Davis-Bacon and HUD-De-
termined Wage Rates). In applying 24
CFR part 70, insurance under this part
shall be treated as a program for which
there is a statutory exemption for vol-
unteers.

(c) Labor standards. Any contract,
subcontract, or building loan agree-
ment executed for a project subject to
Davis-Bacon wage rates under para-
graph (a) of this section shall comply
with all labor standards and provisions
of the U.S. Department of Labor regu-
lations in 29 CFR parts 1, 3, and 5 that
would be applicable to a mortgage in-
surance program to which Davis-Bacon
wage rates are made applicable by stat-
ute, provided, that regulatory provi-
sions relating to investigations and en-
forcement by the U.S. Department of
Labor shall not be applicable, and en-
forcement of Davis-Bacon labor stand-
ards shall be the responsibility of the
Commissioner in accordance with para-
graph (e) of this section.

(d) Advances. (1) No advance under a
mortgage on a project subject to Davis-
Bacon wage rates under paragraph (a)
of this section shall be eligible for in-
surance under this part unless the HFA
determines (in accordance with the
Commissioner’s administrative proce-
dures) that the general contractor or
any subcontractor or any firm, cor-
poration, partnership or association in
which the contractor or subcontractor
has a substantial interest was not, on
the date the contract or subcontract
was executed, on the ineligible list es-
tablished by the Comptroller General
of the United States, pursuant to 29
CFR 5.12, issued by the Secretary of
Labor.

(2) No advance under any mortgage
on a project subject to Davis-Bacon
wage rates under paragraph (a) of this
section shall be insured under this part
unless there is filed with the applica-
tion for the advance, and no such mort-
gage shall be insured under this part
unless there is filed with the HF A after
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completion of the construction or sub-
stantial rehabilitation, a certificate or
certificates in the form required by the
Commissioner, supported by such other
information as the Commissioner may
prescribe, certifying that the laborers
and mechanics employed in the con-
struction of the project involved have
been paid not less than the wages de-
termined by the Secretary of Labor to
be prevailing in accordance with para-
graph (a) of this section.

(e) Responsibility for enforcement and
administration. The Commissioner re-
tains responsibility for enforcement of
labor standards under this section, but
the Commissioner may delegate to the
HFA information collection (e.g., pay-
roll review and routine interviews) and
other routine administration and en-
forcement functions, subject to moni-
toring by the Commissioner. Where
routine administration and enforce-
ment functions are delegated to the
HFA, the HFA shall bear financial re-
sponsibility for any deficiency in pay-
ment of prevailing wages or, where ap-
plicable under 29 CFR part 1 (Proce-
dures for Predetermination of Wage
Rates), any increase in compensation
to a contractor, that is attributable to
any failure properly to carry out its
delegated functions. For example, fail-
ure of an HFA to supply or ensure in-
clusion of the proper contract clauses
or wage determination in a contract or
building loan agreement may require
the HFA to fund increased compensa-
tion to a contractor as the result of in-
creased wages attributable to incorpo-
ration of the proper clauses and wage
determination.

[69 FR 625624, Dec. 5, 1994, as amended at 85
FR 83443, Dec. 22, 2020]

Subpart D—Processing,
Development, and Approval

§266.300 HFAs accepting 50 percent or
more of risk.

(a) Underwriting standards. An HFA
electing to take 50 percent or more of
the risk on loans may use its own un-
derwriting standards and loan terms
and conditions (as disclosed and sub-
mitted with its application) to under-
write and approve loans without fur-
ther review by HUD.

§266.305

(b) HFA responsibilities. The HFA is
responsible for the performance of all
functions except those HUD-retained
functions specified in §§266.210 and
266.225(e). After acceptance of an appli-
cation for a loan to be insured under
this part, the HFA must:

(1) Determine that a market for the
project exists, taking into consider-
ation any comments from the local
HUD office relative to the potential ad-
verse impact the project will have on
existing or proposed Federally insured
and assisted projects in the area.

(2) Establish the maximum insurable
mortgage and review plans and speci-
fications for compliance with HFA
standards;

(3) Arrange for the performance of an
environmental review in accordance
with §266.217;

(4) Determine the acceptability of
the proposed mortgagor and manage-
ment agent;

(5) Approve the Affirmative Fair
Housing Marketing Plan, required by
§266.215(a); and

(6) Make any other determinations
necessary to ensure acceptability of
the proposed project.

(¢c) HUD-retained reviews. After posi-
tive completion of the HUD-retained
reviews specified in §266.210(a) and (b)
the local HUD office will issue a firm
approval letter.

(d) Inspections and other reviews. The
HFA is responsible for inspections dur-
ing construction, processing and ap-
proving advances of mortgage proceeds
during construction, review and ap-
proval of cost certification, and closing
of the loan.

(e) Endorsement of mortgage note for
insurance. So long as the HFA is in
good standing, and absent fraud or ma-
terial misrepresentation on the part of
the HFA, the Commissioner or designee
will endorse the mortgage note for in-
surance upon presentation by the HFA
of the Closing Docket and certifi-
cations required in §266.420(b), subject
to HUD’s right to adjust under §266.417.

[69 FR 62524, Dec. 5, 1994, as amended at 85

FR 83443, Dec. 22, 2020]

§266.305 HFAs accepting less than 50
percent of risk.

(a) Underwriting standards. The under-
writing standards and loan terms and
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conditions of any HF A electing to take
less than 50 percent of the risk on cer-
tain projects are subject to review,
modification, and approval by HUD in
accordance with §266.100(b). These
HFAs may assume 25 percent or 10 per-
cent of the risk depending upon the
loan-to-replacement-cost or loan-to-
value ratios of the projects to be in-
sured as specified in §266.100(b)(2)(1)
and (ii). Large loans, as defined by
HUD for its insured multifamily mort-
gage programs, require prior approval
by the Commissioner.

(b) HFA responsibilities. The HFA is
responsible for the performance of all
functions except those HUD-retained
functions specified in §266.210 and
266.225(e). After acceptance of an appli-
cation for a loan to be insured under
this part, the HFA must:

(1) Determine that a market for the
project exists, taking into consider-
ation any comments from the local
HUD office relative to the potential ad-
verse impact the project will have on
existing or proposed Federally insured
and assisted projects in the area;

(2) Establish the maximum insurable
mortgage, and review plans and speci-
fications for compliance with HFA
standards as approved by HUD;

(3) Arrange for the performance of an
environmental review in accordance
with §266.217;

(4) Determine the acceptability of
the proposed mortgagor and manage-
ment agent;

(5) Approve the Affirmative Fair
Housing Marketing Plan, required by
§266.215(a); and

(6) Make any other determinations
necessary to ensure acceptability of
the proposed project.

(c) HUD-retained reviews. After posi-
tive completion of the HUD-retained
reviews specified in §266.210(a) and (b),
the local HUD office will issue a firm
approval letter.

(d) Inspections and other reviews. The
HFA is responsible for inspections dur-
ing construction, processing and ap-
proving advances of mortgage proceeds
during construction, review and ap-
proval of cost certification, and closing
of the loan.

(e) Endorsement of mortgage note for
insurance. So long as the HFA is in
good standing, and absent fraud or ma-
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terial misrepresentation on the part of
the HFA, the Commissioner or designee
will endorse the mortgage note for in-
surance upon presentation by the HFA
of the Closing Docket and certifi-
cations required in §266.420(b), subject
to HUD’s right to adjust under §266.417.

[69 FR 62524, Dec. 5, 1994, as amended at 85
FR 83443, Dec. 22, 2020]

§266.310 Insurance of advances or in-
surance upon completion; applica-
bility of requirements.

(a) General. HUD will agree to insure
periodic advances of mortgage proceeds
or to insure the entire mortgage upon
completion of construction for projects
involving new construction or substan-
tial rehabilitation. Existing projects
without the need for substantial reha-
bilitation will be considered insurance
upon completion cases. In insurance
upon completion cases, only the perma-
nent loan is insured and a single en-
dorsement is required after satisfac-
tory completion of construction, sub-
stantial rehabilitation or repairs. In
periodic advances cases, progress pay-
ments approved by the HFA and both
an initial and final endorsement on the
mortgage are required.

(b) Insurance of advances. Periodic ad-
vances will be authorized by the HFA
subject to terms specified by the Com-
missioner.

(c) Insurance upon completion—(1) New
construction and substantial rehabilita-
tion. An HFA may approve a loan that
will be insured upon completion of con-
struction of the project. The HFA ap-
proval must prescribe a designated pe-
riod during which the mortgagor must
start construction or substantial reha-
bilitation. If construction or rehabili-
tation is started as required, the ap-
proval will be valid for the period esti-
mated by the HF A for construction and
loan closing, including any extension
approved by the HFA.

(2) Existing projects with no substantial
rehabilitation. Existing projects with or
without repairs are only insured upon
completion, although HFAs may per-
mit noncritical repairs to be completed
after endorsement upon establishment
of escrows acceptable to the HFA.

(d) Requirements applicable to both
periodic advances and insurance upon
completion cases—(1) Inspections. The
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HFA must inspect projects under this
part at such times during construction,
substantial rehabilitation, or repairs as
the HFA determines. The inspections
must be conducted to assure compli-
ance with plans and specifications,
work write-ups, and other contract
documents.

(2) Approval of advances. At all times,
the loan must be kept in balance, and
advances approved only if warranted by
construction progress evidenced
through HFA inspection, as well as in
accord with plans, specifications, work
write-ups and other contract docu-
ments. In approving advances, HFAs
must make certain that other
mortgageable items are supported with
proper bills and/or receipts before funds
can be approved and advanced for in-
surance.

(3) Cost certification. In order to en-
sure that the final amount for insur-
ance is supported by certified costs:

(i) The mortgagor (and general con-
tractor, if there is an identity of inter-
est with the mortgagor) must execute a
certificate of actual costs, in a form
acceptable to the HFA, when all phys-
ical improvements are completed to
the satisfaction of the HFA and before
final endorsement; and

(ii) The cost certification provided by
the mortgagor must be audited by an
independent public accountant.

(4) Contestability. Although the HFA
has authority to approve the mortga-
gor’s (and general contractor’s) certifi-
cation of cost, the certification will be
contestable by the Commissioner dur-
ing the period up to and including final
endorsement of the mortgage. After
final endorsement, the certification
will be final and incontestable except
for fraud or material misrepresenta-
tion on the part of the mortgagor (and/
or general contractor).

(5) Assurance of completion. The mort-
gagor must furnish assurance of com-
pletion of the project in accordance
with any requirements of the HFA as
to form and amount.

(6) Latent defects escrow. The mort-
gagor must furnish an escrow or other
form of assurance required by the HFA
to ensure that latent defects can be
remedied within the time period re-
quired by the HFA.

§266.410

(e) Mortgagee of record. The HFA must
remain the mortgagee of record as long
as mortgage insurance is in force.

§266.315 Recordkeeping requirements.

The mortgagor and the builder, if
there is an identity of interest with the
mortgagor, shall keep and maintain
records of all costs of any construction
or other cost items not representing
work under the general contract and to
make available such records for review
by the HFA or HUD, if requested.

Subpart E—Mortgage and Closing
Requirements; HUD Endorsement

§266.400 Property requirements—real
estate.

The mortgage must be on real estate
held:

(a) In fee simple;

(b) Under a renewable lease of not
less than 99 years; or

(c) Under a lease executed by a gov-
ernmental agency, or other lessor ap-
proved by the HFA, that has a term at
least 10 years beyond the end of the
mortgage term.

§266.402

At the time of initial endorsement in
the case of insurance of advances or at
the time of final endorsement in the
case of insurance upon completion, the
HFA shall make certain that the mort-
gage and the regulatory agreement are
recorded.

Recordation.

§266.405 Title.

(a) Eligibility of title. Marketable title
to the mortgaged property must be
vested in the mortgagor on the date
the mortgage is filed for record.

(b) Title evidence. The HFA must re-
ceive a title insurance policy that en-
sures that marketable title is vested in
the mortgagor, that a survey accept-
able to the HFA has been performed,
and that no existing impediments to
title concern, or exist on, the property.

§266.410 Mortgage provisions.

(a) Form. The mortgage and note
must be executed on a form approved
by the HFA for use in the jurisdiction
in which the property is located.
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(b) Mortgagor. The mortgage must be
executed by a mortgagor determined
eligible by the HFA.

(c) First lien. The mortgage must be a
single first lien on property that has
first priority for payment and that
conforms with property standards pre-
scribed by the HFA.

(d) Single asset mortgagor. The mort-
gage must require that the mortgagor
is a single asset mortgagor.

(e) Amortization. The mortgage must
provide for complete amortization (i.e.,
be regularly amortizing) over the term
of the mortgage. The complete amorti-
zation requirement does not apply to:

(1) Construction loans, or

(2) Level I participants where the
loan has a minimum term of 17 years
that would amortize over a maximum
period of 40 years and the HFA’s under-
writing standards, loan terms and con-
ditions, and asset management and
servicing procedures have been ap-
proved by HUD.

(f) Use restrictions. The mortgage
must contain a covenant prohibiting
the use of the property for any purpose
other than the purpose intended on the
day the mortgage was executed. The
conversion of a project from rental to
cooperative is not a ‘‘change in use” as
that term is employed in the mortgage
since the property will continue to
have a residential use both before and
after conversion.

(g) Hazard insurance. The mortgage
must contain a covenant, acceptable to
the HFA, that binds the mortgagor to
keep the property insured by one or
more standard policies for fire and
other hazards stipulated by the HFA. A
standard mortgagee clause making loss
payable to the HFA must be included
in the mortgage. The HFA is respon-
sible for assuring that insurance is
maintained in force and in the amount
required by this paragraph and the
mortgage. The HFA must ensure that
the insurance coverage is in an amount
that will comply with the coinsurance
clause applicable to the location and
character of the property, but not less
than 80 percent of the actual cash
value of the insurable improvements
and equipment. If the mortgagor does
not obtain the required insurance, the
HFA must do so and assess the mort-
gagor for such costs. These insurance
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requirements apply as long as the HFA
retains an interest in the project and
final claim settlement has not been
completed or the contract of insurance
has not been otherwise terminated.

(h) Modification of terms. The mort-
gage must contain a covenant requir-
ing that, in the event that the HFA and
owner agree to a modification of the
terms of the mortgage (e.g., to reflect a
reduction of the interest rate if reduc-
tions are realized in the underlying
bond rates for the project), Section 8
rents would be reduced in accordance
with HUD guidelines.

(i) Regulatory Agreement. The mort-
gage must contain a provision incor-
porating the Regulatory Agreement by
reference.

[69 FR 62524, Dec. 5, 1994, as amended at 85
FR 83444, Dec. 22, 2020]

§266.415 Mortgage lien and other obli-
gations.

(a) Liens. At the initial and final clos-
ing of the loan, the mortgagor and the
HFA must certify, and the HFA must
determine, that the property covered
by the mortgage is free from all liens
other than the lien of the insured
mortgage, except that the property
may be subject to such inferior lien or
liens as approved by the HFA as long
as the insured mortgage has first pri-
ority for payment.

(b) Contractual obligations. At the
final closing of the loan, the mortgagor
and the HFA must certify, and the
HFA must determine, that all contrac-
tual obligations in connection with the
mortgage transaction, including the
purchase of the property and the im-
provements to the property, are paid.
An exception is made for obligations
that are approved by the HFA and de-
termined by the HFA to be of a lesser
priority for payment than the obliga-
tion of the insured mortgage.

§266.417 Authority to adjust mortgage
insurance amount.

In order to protect the mortgage in-
surance funds, the Commissioner has
authority in his or her sole discretion,
at any time prior to and including final
endorsement, to adjust the amount of
the mortgage insurance.
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§266.420 Closing and endorsement by
the Commissioner.

(a) Closing. Before disbursement of
loan advances in periodic advances
cases, and in all cases after completion
of construction, repair or substantial
rehabilitation, the HFA must hold a
closing and submit a closing docket
with required documentation to the
Commissioner or the Commissioner’s
authorized Departmental representa-
tive for insurance of the mortgage by
endorsement of the mortgage note. The
note must provide that the mortgage is
insured under section 542(c) of the
Housing and Community Development
Act of 1992 and the regulations set
forth in this part that are in effect on
the date of endorsement. The note
must also specify the date of endorse-
ment, i.e., the date of HUD endorse-
ment of the project mortgage, and the
risk of loss assumed by the HFA and by
HUD.

(b) Closing docket. The HFA’s submis-
sion must include a certification that
it has obtained written HUD approval
of compliance with the requirements
referred to in §266.210, and certifi-
cations and information as follows:

(1) Information concerning the mort-
gage amount and term, location, num-
ber and type of units, income and ex-
penses, rents, projects and market oc-
cupancy percentages, value/replace-
ment cost, interest rate, and similar
statistical information in accordance
with the Commissioner’s administra-
tive procedures.

(2) Copies of the amortization sched-
ule, Note and Risk-Sharing Agreement.

(3) Certification that the loan has
been processed, prudently underwritten
(including a determination that a mar-
ket exists for the project), cost cer-
tified (if the project is being submitted
for final endorsement) and closed in
full compliance with the HFA’s stand-
ards and requirements (or where the
mortgage is insured under Level II, in
full compliance with the underwriting
standards, loan terms and conditions,
and asset management and servicing
procedures, as approved by HUD).

(4) At the time of final endorsement,
for periodic advances cases, a certifi-
cation that the advances were made in
accordance with the mortgage pursu-
ant to §266.310.

§266.500

(5) A copy of the HFA-approved cost
certification if the project is submitted
for final endorsement.

(6) A certification that equal employ-
ment requirements are followed.

(7T) A certification that the HFA has
reviewed and approved the Affirmative
Fair Housing Marketing Plan, required
by §266.215(a), and found it acceptable.

(8) A certification that a dedicated
account, if required, has been increased
in accordance with §266.110(b).

(9) Certifications required under
§266.415 concerning liens and contrac-
tual obligations.

(10) Copies of the Hazard Insurance
Policy with a clause making the loss
payable to the HFA.

(11) For projects subject to Davis-
Bacon prevailing requirements under
§266.225, the certification and informa-
tion concerning payment of prevailing
wage rates required by §266.225(d).

(12) Certified copies of mortgage
(deed of trust) with attached regu-
latory agreement, and note for HUD
files.

(13) Certification that housing claim-
ing the housing for older persons ex-
emption is eligible for and complies
with 42 U.S.C. 3607(b) and 24 CFR part
100, subpart E.

[69 FR 62524, Dec. 5, 1994, as amended at 85
FR 83444, Dec. 22, 2020]

Subpart F—Project Management
and Servicing

§266.500 General.

(a) HFA responsibility for monitoring
project owners. The HFA will have full
responsibility for managing and serv-
icing projects insured under this part
(in accordance with procedures dis-
closed and submitted with its applica-
tion and the requirements of this part).
The HFA is responsible for monitoring
and determining the compliance of the
project owner in accordance with the
provisions of this subpart. HUD will
monitor the performance of the HFA,
not the project owner, to determine its
compliance with the provisions covered
under this subpart.

(b) HUD review of procedures for HF As
with Level II approval. Asset manage-
ment and servicing procedures of any
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§266.505

HFA electing to take less than 50 per-
cent of the risk on certain projects are
subject to review, modification, and
approval by HUD in accordance with
§266.100(b).

[85 FR 83444, Dec. 22, 2020]

§266.505 Regulatory
quirements.

(a) General. (1) The HFA must exe-
cute a Regulatory Agreement, in re-
cordable form, between the mortgagor
and the HFA to be in force for the du-
ration of the insured mortgage and
note or bond. The Regulatory Agree-
ment must include a description of the
property. The Regulatory Agreement
must be incorporated by reference into
the mortgage and recorded with the
mortgage.

(2) The Regulatory Agreement exe-
cuted between the HFA and the mort-
gagor must be binding upon the mort-
gagor and any of its successors and as-
signs and upon the HFA and any of its
successors for so long as the mortgage
is insured by HUD or HUD holds an
HFA debenture issued in connection
with a claim arising from the insured
mortgage. The HFA may not assign the
Regulatory Agreement.

(3) The HFA will enforce the Regu-
latory Agreement and take actions
against any mortgagors who violate its
provisions. Such actions may involve a
declaration of default and application
to any court for specific performance
of the agreement.

(b) Requirements. The Regulatory
Agreement must require the mortgagor
to comply with the provisions of this
part and obligate the mortgagor,
among other things, to:

(1) Make all payments due under the
mortgage and note/bond.

(2) Where necessary, establish a sink-
ing fund for future capital needs.

(3) Maintain the project as affordable
housing, as defined in §266.5.

(4) Continue to use dwelling units for
their original purposes.

(6) Comply with such other require-
ments as may be established by the
HFA and set forth in the Regulatory
Agreement.

(6) [Reserved]

(7) Maintain complete books and
records established solely for the
project.

agreement re-
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(8) Comply with the Affirmative Fair
Housing Marketing Plan, required by
§266.215(a), and all other fair housing
and equal opportunity requirements.

(9) Operate as a single asset mort-
gagor.

(10) Make books and records avail-
able for HUD or U.S. Government Ac-
countability Office (GAO) review with
appropriate notification.

(11) Permit HUD officials or employ-
ees to inspect the project upon request
by the Commissioner.

(c) Enforcement. The Regulatory
Agreement shall be enforced by the
HFA.

[69 FR 62524, Dec. 5, 1994, as amended at 63
FR 46578, 46593, Sept. 1, 1998; 65 FR 16296,
Mar. 27, 2000; 85 FR 83444, Dec. 22, 2020]

§266.507 Maintenance requirements.

The mortgagor must maintain the
project in accordance with the physical
condition standards in 24 CFR part 5,
subpart G (Physical Condition Stand-
ards and Inspection Requirements).

[85 FR 83444, Dec. 22, 2020]

§266.510 HFA responsibilities.

(a) Inspections. The HFA must per-
form inspections in accordance with
the physical inspection procedures in
24 CFR part 5, subpart G (Physical Con-
dition Standards and Inspection Re-
quirements).

(b) Annual audits of projects. The HFA
must analyze projects’ annual audits
and provide a copy to HUD along with
a summary of unresolved findings and
actions planned, with target dates, to
correct unresolved findings.

(c) HFA’s annual financial statement.
The HFA must provide HUD with an-
nual audited financial statement in ac-
cordance with the requirements of 2
CFR part 200, subpart F.

[69 FR 62524, Dec. 5, 1994, as amended at 63
FR 46578, Sept. 1, 1998; 65 FR 16296, Mar. 27,
2000; 80 FR 75936, Dec. 7, 2015; 85 FR 83444,
Dec. 22, 2020]

§266.515

(a) Loan origination and servicing.
Records pertaining to the mortgage
loan origination and servicing of the
loan must be maintained for as long as
the insurance remains in force.

Record retention.
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(b) Defaults and claims. Records per-
taining to a mortgage default and
claim must be retained from the date
of default through final settlement of
the claim for a period of no less than
three years after final settlement.

§266.520 Program monitoring and

compliance.

HUD will monitor the performance of
the HFA in accordance with the provi-
sions covered under this subpart.

Subpart G—Contract Rights and
Obligations

MORTGAGE INSURANCE PREMIUMS

§266.600 Mortgage insurance pre-
mium: Insurance upon completion.

(a) Initial premium. For projects in-
sured upon completion, on the date of
the final closing, the HFA shall pay to
the Commissioner an initial premium
in an amount established by the Com-
missioner under §266.604.

(b) Premium payable with first payment
of principal. On the date of the first
payment of principal the HFA shall
pay a second premium (calculated on a
per annum basis) in an amount estab-
lished by the Commissioner under
§266.604.

(c) Subsequent premiums. Until one of
the conditions is met under §266.606(a),
the HFA on each anniversary of the
date of the first principal payment
shall pay to the Commissioner an an-
nual mortgage insurance premium in
an amount established by the Commis-
sioner under §266.604, without taking
into account delinquent payments, or
partial claim payment under §266.630,
or prepayments, for the year following
the date on which the premium be-
comes payable.

[85 FR 83444, Dec. 22, 2020]

§266.602 Mortgage insurance
mium: Insured advances.

(a) Initial premium. For projects in-
volving insured advances, on the date
of the initial closing, the HFA shall
pay to the Commissioner an initial pre-
mium equal to an amount established
by the Commissioner under §266.604.

(b) Interim premium. On each anniver-
sary of the initial closing, the HFA
shall pay an interim mortgage insur-

pre-

§266.604

ance premium in an amount estab-
lished by the Commissioner under
§266.604. The HF A shall continue to pay
the interim mortgage insurance pre-
miums until the date of the first prin-
cipal payment.

(c) Premium payable with first payment
of principal. On the date of the first
principal payment, the HFA shall pay a
mortgage insurance premium in an
amount established by the Commis-
sioner under §266.604. The HFA shall
adjust this payment by deducting an
amount equal to the portion of the last
premium paid that is attributable to
the months after the date of the first
payment to principal. Any partial
month is to be counted as a whole
month. The HFA shall remit the net
adjusted mortgage premium to the
Commissioner and refund the amount
of the adjustment (overpayment) to the
mortgagor.

(d) Subsequent premiums. Until one of
the conditions is met under §266.606(a),
the HFA on each anniversary of the
date of the first principal payment
shall pay to the Commissioner an an-
nual mortgage insurance premium in
an amount established by the Commis-
sioner under §266.604, without taking
into account delinquent payments, pre-
payments, or a partial claim payment
under §266.630, for the year following
the date on which the premium be-
comes payable.

[69 FR 62524, Dec. 5, 1994, as amended at 85
FR 83444, Dec. 22, 2020]

§266.604 Mortgage insurance
mium: Other requirements.

pre-

(a) Premium calculations on or after
first principal payment. The premiums
payable to the Commissioner on and
after the first principal payment shall
be calculated in accordance with the
amortization schedule prepared by the
HFA for final closing and an amount
established by the Commissioner
through a notice published in the FED-
ERAL REGISTER and providing a 30-day
comment period. After the comments
have been considered, HUD will publish
a final notice announcing the premium
and its effective date. The premium
shall not take into account delinquent
payments or prepayments.
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§266.606

(b) Future premium changes. Notice of
future premium changes will be pub-
lished in the FEDERAL REGISTER. The
Commissioner will propose mortgage
insurance premium changes for the
Risk-Sharing Program and provide a
30-calendar day public comment period
for the purpose of accepting comments
on whether the proposed changes are
appropriate. After the comments have
been considered, HUD will publish a
final notice announcing the premium
and its effective date.

(c) Closing information. The HF A shall
provide final closing information to
the Commissioner within 15 calendar
days of the final closing in a format
prescribed by the Commissioner. In ad-
dition, the HF A shall submit a copy of
the amortization schedule. This amor-
tization shall be used to compute and
collect all future mortgage insurance
premiums subject to §266.600(c) or
§266.602(d). If the mortgage is modified,
the HFA shall submit to the Commis-
sioner a copy of the revised amortiza-
tion schedule, which shall be used to
compute and collect all future mort-
gage insurance premiums subject to
§266.600(c) or §266.602(d).

(d) Due date for premium payments.
Mortgage insurance premiums are due
on the first day of the month of the an-
niversary of the first payment to prin-
cipal. Any premium received by the
Commissioner more than 15 calendar
days after the due date shall be as-
sessed a late charge of 4 percent of the
amount of the premium payment due.
Mortgage insurance premiums that are
paid to the Commissioner more than 30
calendar days after the due date shall
begin to accrue interest at the rate
prescribed by the Treasury Fiscal Re-
quirements Manual.

[69 FR 62524, Dec. 5, 1994, as amended at 85
FR 83444, Dec. 22, 2020]

§266.606 Mortgage insurance pre-
§nium: Duration and method of pay-
ing.

(a) Duration of payments. Mortgage
insurance premium payments must
continue annually until one of the fol-
lowing occurs:

(1) The mortgage is paid in full;

(2) A deed to the HFA is filed for
record;
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(3) An application for initial claim
payment is received by the Commis-
sioner; or

(4) The contract of insurance is oth-
erwise terminated.

(b) Method of payment. The HFA shall
pay any mortgage insurance premium
required by this part in cash.

[69 FR 62524, Dec. 5, 1994, as amended at 85
FR 83440, Dec. 22, 2020]

§266.608 Mortgage insurance
mium: Pro rata refund.

pre-

If the contract of insurance is termi-
nated by payment in full or is termi-
nated by the HFA on a form prescribed
by the Commissioner, after the date of
the first payment to principal, the
Commissioner shall refund any mort-
gage insurance premium for the period
after the effective date of the termi-
nation of insurance. The refund shall
be mailed to the HFA for credit to the
mortgagor’s account. In computing the
pro rata portion of the annual mort-
gage insurance premium, the date of
termination of insurance shall be the
last day of the month in which the
mortgage is prepaid or the Commis-
sioner receives a notification of termi-
nation, whichever is later. No refund
shall be made if the insurance was ter-
minated because of the submission of
an application for initial claim pay-
ment or if the termination occurs be-
fore the date of the first payment to
principal.

[69 FR 625624, Dec. 5, 1994, as amended at 85
FR 83440, Dec. 22, 2020]

§266.610 Method of payment of mort-
gage insurance premiums.

In the cases that the Commissioner
deems appropriate, the Commissioner
may require, by means of instructions
communicated to all affected mortga-
gees, that mortgage insurance pre-
miums be remitted electronically.

[63 FR 1303, Jan. 8, 1998]
INSURANCE ENDORSEMENT

§266.612 Insurance endorsement.

(a) Initial endorsement. The Commis-
sioner shall indicate his or her insur-
ance of the mortgage by endorsing the
original credit instrument.

532



Office of Assistant Secretary for Housing, HUD

(b) Final endorsement. When all ad-
vances of mortgage proceeds have been
made and all other applicable terms
and conditions have been complied
with to the satisfaction of the Commis-
sioner, the Commissioner shall indi-
cate on the original credit instrument
the total of all advances that have been
approved for insurance and again en-
dorse such instrument.

(c) Effect of endorsement. From the
date of initial endorsement, the Com-
missioner and the HFA shall be bound
by the provisions of this subpart to the
same extent as if they had executed a
contract including the provisions of
this subpart and the applicable sec-
tions of the Act.

ASSIGNMENTS

§266.616 Transfer of partial interest
under participation agreement.

The HFA may not assign the mort-
gage. However, a partial interest in an
insured mortgage or pool of insured
mortgages may be transferred under a
participation agreement or arrange-
ment (such as a declaration of trust or
the issuance of pass-through certifi-
cates), without obtaining the approval
of the Commissioner, if the following
conditions are met:

(a) Legal title to the insured mort-
gage or mortgages shall be held by the
HFA; and

(b) The participation agreement, dec-
laration of trust or other instrument
under which the partial interest is
transferred shall provide that:

(1) The HFA shall remain mortgagee
of record under the contract of mort-
gage insurance;

(2) The Commissioner shall have no
obligation to recognize or deal with
anyone other than the HFA with re-
spect to the rights, benefits, and obli-
gations of the mortgagee under the
contract of insurance; and

(3) The mortgagor shall have no obli-
gation to recognize or do business with
any one other than the HFA or, if ap-
plicable, its servicing agent with re-
spect to rights, benefits, and obliga-
tions of the mortgagor or the mort-
gagee under the mortgage.

§266.622
TERMINATION

§266.620 Termination of contract of
insurance and indemnification.

(a) The contract of insurance shall
terminate if any of the following oc-
curs:

(1) The mortgage is paid in full;

(2) The HFA acquires the mortgaged
property and notifies the Commis-
sioner that it will not file an insurance
claim;

(3) A party other than HFA acquires
the property at a foreclosure sale;

(4) The HFA notifies the Commis-
sioner of Termination of Insurance
(voluntary termination);

(5) The HF A or its successors commit
fraud or make a material misrepresen-
tation to the Commissioner with re-
spect to information culminating in
the contract of insurance on the mort-
gage or while the contract of insurance
is in existence;

(6) The receipt by the Commissioner
of an Application for Final Claims Set-
tlement;

(7) If the HFA acquires the mort-
gaged property and fails to make an
initial claim.

(b) In lieu of termination of the
mortgage insurance contract pursuant
to paragraph (a)(5) of this section, the
Commissioner may, in his or her full
discretion, permit a Level I participant
rated ‘““A” or higher to indemnify HUD,
or otherwise reimburse HUD in a man-
ner acceptable to the Commissioner,
for the full amount of the mortgage
claim.

[69 FR 62524, Dec. 5, 1994, as amended at 85
FR 83440, 83445, Dec. 22, 2020]

§266.622 Notice and date of termi-
nation by the Commissioner.

The Commissioner shall notify the
HFA that the contract of insurance has
been terminated and shall establish the
effective date of termination. The ter-
mination shall be the last day of the
month in which one of the events speci-
fied in §266.620 occurs.

[69 FR 625624, Dec. 5, 1994, as amended at 85
FR 83440, Dec. 22, 2020]
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CLAIM PROCEDURES

§266.626 Notice of default and filing
an insurance claim.

(a) Definition of default. (1) A mone-
tary default exists when the mortgagor
fails to make any payment due under
the mortgage.

(2) A covenant default exists when
the mortgagor fails to perform any
other covenant under the provision of
the mortgage or the regulatory agree-
ment, which is incorporated by ref-
erence in the mortgage. An HFA be-
comes eligible for insurance benefits on
the basis of a covenant default only
after the HFA has accelerated the debt
and the owner has failed to pay the full
amount due, thus converting a cov-
enant default into a monetary default.

(b) Date of default. For purposes of
this subpart, the date of default is:

(1) The date of the first uncorrected
failure to perform a mortgage covenant
or obligation; or

(2) The date of the first failure to
make a monthly payment that is not
covered by subsequent payments, when
such subsequent payments are applied
to the overdue monthly payments in
the order in which they were due.

(c) Notice of default. If a default (as
defined in paragraph (a) of this section)
continues for a period of 30 calendar
days, the HFA must notify the Com-
missioner within 10 calendar days
thereafter, unless the default is cured
within the 30-day period. Unless waived
by the Commissioner, the HFA must
submit this notice monthly, on a form
prescribed by the Commissioner, until
the default has been cured or the HFA
has filed an application for an initial
claim payment. In cases of mortgage
acceleration, the mortgagee must first
give notice of the default.

(d) Timing of claim filing. Unless a
written extension is granted by HUD,
the HFA must file an application for
initial claim payment (or, if appro-
priate, for partial claim payment)
within 75 calendar days from the date
of default and may do so as early as the
first day of the month following the
month for which a payment was
missed. Upon request of the HFA, HUD
may extend, up to 180 calendar days
from the date of default, the deadline
for filing a claim. In those cases where
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the HFA certifies that the project
owner is in the process of transacting a
bond refunder, refinancing the mort-
gage, or changing the ownership for the
purpose of curing the default and
bringing the mortgage current, HUD
may extend the deadline for filing a
claim beyond 180 calendar days, not to
exceed 360 calendar days from the date
of default.

[569 FR 62524, Dec. 5, 1994, as amended at 85
FR 83445, Dec. 22, 2020]

§266.628 Initial claim payments.

(a) Determination of initial claim
amount. (1) The initial claim amount is
based on the unpaid principal balance
of the mortgage note as of the date of
default, plus interest at the mortgage
note rate from date of default to date
of initial claim payment. The mort-
gage note interest component of the
initial claim amount is subject to cur-
tailment as provided in paragraph (b)
of this section.

(2) HUD shall make an initial claim
payment to the HFA that is equal to
the initial claim amount, less any de-
linquent mortgage insurance pre-
miums, late charges and interest, as-
sessed under §266.604(d).

(3) The HFA must use the proceeds of
the initial claim payment to retire any
bonds or any other financing mecha-
nisms securing the mortgage within 30
calendar days of the initial claim pay-
ment. Any excess funds resulting from
such retirement or repayment shall be
returned to HUD within 30 calendar
days of the retirement.

(b) Curtailment of interest for late fil-
ings. In determining the mortgage note
interest component of the initial claim
amount, if the HFA fails to meet any
of the requirements of this section
within the specified time (including
any granted extension of time), HUD
shall curtail the accrual of mortgage
note interest by the number of days by
which the required action was late.

(c) Method of payment. HUD shall pay
the claim in cash.

[69 FR 62524, Dec. 5, 1994, as amended at 85
FR 83445, Dec. 22, 2020]
§266.630 Partial payment of claims.

(a) General. When the Commissioner
receives a claim for a partial payment
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under §266.626(d), the Commissioner
may make a partial payment of claim
in accordance with the requirements of
this section. If the HFA has not pre-
viously received a partial claim pay-
ment, the HFA may file a claim for a
partial claim payment under §266.630.
Otherwise, the HFA must file for an
initial claim payment under §266.628.

(b) HF A submission. In addition to any
other requirements set forth in admin-
istration instructions, the HFA must
provide the following information with
its application for a partial claim pay-
ment:

(1) The amount by which the HFA
will reduce the principal on the insured
mortgage and the amount of delin-
quent interest on the insured mortgage
that the HFA will defer based on the
anticipated closing date; and

(2) A certification that:

(i) The amount of the principal re-
duction of the insured first mortgage
does not exceed 50 percent of the un-
paid principal balance;

(ii) The relief resulting from the par-
tial claim payment when considered
with other resources available to the
project are sufficient to restore the fi-
nancial viability of the project;

(iii) The project is or can (at reason-
able cost) be made structurally sound;

(iv) The management of the project
is satisfactory;

(v) The default under the insured
mortgage was beyond the control of
the mortgagor.

(c) Claim processing—(1) Acceptable ap-
plication. If the HFA’s application is ac-
ceptable, the Commissioner shall no-
tify the HFA to process the partial
payment, which will include the modi-
fication of the existing mortgage and
the execution by the mortgagor of a
second mortgage payable to the HFA.
When the second mortgage is closed,
the HFA shall notify the Commis-
sioner, in a form and manner pre-
scribed in administrative instructions.
Upon receipt of notice from the HFA,
the Commissioner shall make the par-
tial claim payment.

(2) Unacceptable application. If the ap-
plication is unacceptable, the Commis-
sioner shall either advise the HFA of
the information needed to make the
application acceptable or return the
application for further action. The

§266.632

HFA is granted an extension of 30 cal-
endar days from the date of any notifi-
cation for further action.

(d) Requirements—(1) One partial claim
payment. Only one partial claim pay-
ment may be made under a contract of
insurance.

(2) Partial claim payment amount. The
amount of the partial claim payment is
limited to 50% of the amount of relief
provided by the HFA in the form of a
reduction in principal and a reduction
of delinquent interest due on the in-
sured mortgage times the lesser of
HUD’s percentage of the risk of loss or
50 percent.

(3) HFA second mortgage. Repayment
of the relief provided by the HFA must
be secured by a second mortgage to the
HFA. This second mortgage may pro-
vide for postponed amortization and
may not be assigned by the HFA. This
second mortgage is not insured under
this part and may not be insured under
any other HUD-related insurance pro-
gram.

(4) Partial claim repayment by HFA.
The HFA must remit to HUD a percent-
age of all amounts collected on the
HFA’s second mortgage within 15 cal-
endar days of receipt by the HFA. The
applicable percentage is equal to the
percentage used in paragraph (d)(2) of
this section to determine the partial
claim payment amount. Payments
made after the 156th day must include a
b percent late charge plus accrued in-
terest at the debenture rate.

(5) Certified statements of amounts col-
lected. As long as the second mortgage
remains of record, the HFA must sub-
mit to the Commissioner an annual
certified statement of the amounts col-
lected by the HFA. The HFA must sub-
mit a final certified statement within
30 calendar days after the second mort-
gage is paid in full, foreclosed, or oth-
erwise terminated.

[69 FR 62524, Dec. 5, 1994, as amended at 85
FR 83445, Dec. 22, 2020]

§266.632 Withdrawal of claim.

In case of a default and subsequent
filing of claim, the HFA shall deter-
mine the form of workout or modifica-
tion and will inform HUD of the type of
mortgage relief determined to be ap-
propriate. If the default is cured after
the claim is made but before the initial
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claim payment is paid by HUD, the
HFA may, in writing, withdraw the
claim, and insurance will continue as if
the default had not occurred.

§266.634 Reinstatement of the con-
tract of insurance.

(a) Conditions for reinstatement. After
the initial claim payment, HUD may
reinstate the contract of insurance on
the following conditions:

(1) The HFA has not acquired the
project;

(2) The mortgagor has cured the de-
fault; and

(3) The HFA requests that HUD rein-
state the contract of insurance.

(b) Notification of reinstatement. If re-
instatement is acceptable to HUD,
HUD shall notify the HFA of the date
the contract of insurance will be rein-
stated and shall advise the HFA of the
payment needed to reinstate the con-
tract of insurance.

(c) Payment. Within 30 calendar days
of the date of the notice under para-
graph (b) of this section, the HFA shall
pay HUD an amount equal to the ini-
tial claim amount, as determined
under §266.628(a)(1), plus an amount
equal to the accrued and unpaid inter-
est on the HFA Debenture through the
reinstatement date, plus an amount
equal to the mortgage insurance pre-
mium for the period from the date of
reinstatement of the contract of insur-
ance to the next anniversary date for
payment of the mortgage insurance
premium.

(d) Cancellation of debenture. Upon re-
ceipt from the HFA of the amount
specified in paragraph (c) of this sec-
tion, HUD shall return the HFA deben-
ture for cancellation.

(e) Continuation of contract of insur-
ance. Upon reinstatement, the contract
of insurance shall continue as if the de-
fault had not occurred.

[69 FR 62524, Dec. 5, 1994, as amended at 85
FR 83445, Dec. 22, 2020]

§266.636 Insuring new loans for de-
faulted projects.

The HFA may not make another loan
that is insured under this part to the
same owner in the same project if HUD
has paid a claim under this part.

24 CFR Ch. Il (4-1-25 Edition)

§266.638 Issuance of HFA Debenture.

(a) Condition to initial claim payment.
The HFA must issue an instrument in
the form of a debenture to HUD within
30 calendar days of receiving the initial
claim payment. The HFA Debenture
shall meet the following requirements
and shall be in a form that has been ap-
proved by HUD as part of the applica-
tion approval process.

(b) Term of HFA Debenture. The HFA
Debenture shall be dated the same date
that the initial claim payment is
issued. The HFA Debenture shall have
a term of 5 years in order to afford the
mortgagor ample time to cure the de-
fault or the HFA time to foreclose and/
or resell the project. HUD may provide
a written extension of the 5-year term
if the HF A certifies and provides docu-
mentation that the project owner has
filed bankruptcy and the HFA is taking
action to have the project discharged
from the bankruptcy. The HFA Deben-
ture shall, during this extended period,
continue to bear interest as described
below at HUD’s published debenture
rate at the earlier of initial endorse-
ment or final endorsement. Interest
shall be due and payable annually on
the anniversary date of the initial
claim payment. Interest is due on the
full face amount of the HFA Debenture
through the term of the HFA Deben-
ture or through the date an application
for final claim payment is received by
the Commissioner.

(c) HFA Debenture amount. (1) The
HFA Debenture shall be for the full ini-
tial claim amount as determined under
§266.628(a)(1) (minus any excess funds
returned to HUD under §266.628(a)(3)).

(2) The full amount of the HFA De-
benture shall be payable to HUD upon
maturity, unless the HFA Debenture is
canceled because of:

(i) A reinstatement of the contract of
insurance under §266.634; or

(ii) Final claim settlement under
§266.654.

(d) HFA Debenture interest rate. The
HFA Debenture shall bear interest at
HUD’s published debenture rate at the
earlier of initial endorsement or final
endorsement. Interest shall be due and
payable annually on the anniversary
date of the initial claim payment and
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on the date of redemption when re-
deemed or canceled before an anniver-
sary date. Interest shall be computed
on the full face amount of the HFA De-
benture through the term of the HFA
Debenture.

(e) Form of HFA Debenture. The HFA
Debenture should follow the standard
form of a State/Municipal Debenture
issued under the Uniform Commercial
Code, where applicable, and shall be
supported by the full faith and credit of
the HFA. For HF As that operate as de-
partments or divisions of States or
units of local government and where
such HFAs cannot pledge the full faith
and credit of the HFA, such HFAs may
collateralize their obligation through a
letter of credit, reinsurance, or other
forms of credit acceptable to the Com-
missioner.

(f) Debenture registration. Unless oth-
erwise required by law, including State
or local laws, or other governing bod-
ies, HUD will not require the HFA De-
benture to be ‘‘Registered’” (with the
Securities and Exchange Commission)
as it is a direct, or private, placement,
and not a public offering, that is sup-
ported by the full faith and credit of
the HFA.

[69 FR 62524, Dec. 5, 1994, as amended at 85
FR 83445, Dec. 22, 2020]

§266.640 Foreclosure and acquisition.

The HFA is not required to foreclose
the insured mortgage. It may accept a
deed-in-lieu of foreclosure.

§266.642 Appraisals.

Where actions taken or caused to be
taken by the HFA have the effect of
the recovery of less than the face
amount of the HFA Debenture held by
HUD, an appraisal should be made to
determine the value of the project. The
appraisal should assume a willing
buyer and a willing seller. The ap-
praisal must be done within the 45-cal-
endar-day period immediately pre-
ceding the date when the HFA files an
application for final claim settlement.
If at the time of final claim settlement
the HFA has not sold the project, an
appraisal should be made to determine

§266.648

the value of the project at its highest
and best use.

[69 FR 62524, Dec. 5, 1994, as amended at 85
FR 83445, Dec. 22, 2020]

§266.644 Application for final claim
settlement.

The HF A shall file an application for
final settlement in accordance with the
Commissioner’s administrative proce-
dures not later than 30 calendar days
after any of the following:

(a) Sale of the property after fore-
closure or after acquisition by deed-in-
lieu of foreclosure; or

(b) Expiration of the term of the HFA
debenture.

[69 FR 62524, Dec. 5, 1994, as amended at 85
FR 83445, Dec. 22, 2020]

§266.646 Determining the amount of
loss.

The amount of the total loss to be
shared by HUD and the HFA is equal
to:

(a) The amount of the initial claim
payment;

(b) Plus all
§266.648; and

(c) Less all items set forth in §266.650.

items set forth in

§266.648 Items included in total loss.

In computing the total loss, the fol-
lowing items are added to the amount
described in §266.646(a):

(a) The amount of all payments that
the HFA made from its own funds and
not from project income for:

(1) Taxes, special assessments, and
water bills that are liens before the
Mortgage; and

(2) Fire and hazard insurance on the
property.

(b) A reasonable amount of acquisi-
tion costs actually paid by the HFA.
These costs may not include loss or
damage resulting from the invalidity
or unenforceability of the Mortgage
lien or the unmarketability of the
Mortgagor’s title.

(c) Reasonable payments that the
HFA made from its own funds and not
from project income for:

(1) Preservation, operation and main-
tenance of the property;

(2) Repairs necessary to meet the re-
quirements of local laws;

(3) Expenses in connection with the
sale of property; and
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(4) Bankruptcy expenses approved by
HUD.

(d) The amount of HFA Debenture in-
terest paid by the HFA to HUD.

[69 FR 62524, Dec. 5, 1994, as amended at 85
FR 83445, Dec. 22, 2020]

§266.650 Items deducted from total
loss.

In computing insurance benefits, the
following items are deducted from the
amounts described in §266.646(a) and
(b):

(a) All amounts received by the HFA
on account of the mortgage after the
date of default, including any partial
payment of claim paid by HUD in the
event a full claim follows a partial pay-
ment of claim;

(b) All cash, and/or funds related to
the mortgaged property, including de-
posits and escrows made for the ac-
count of the mortgagor that the HFA
holds (or to which it is entitled);

(c) The amount of any undrawn bal-
ance under a letter of credit that the
HFA accepted in lieu of a cash deposit
for an escrow agreement;

(d) Any net income from the mort-
gaged property/project that the HFA
received after the date of default.

(e) The proceeds from the sale of the
project or the appraised value of the
project as provided in §266.642 as fol-
lows:

(1) If the HF A disposes of the project
through a negotiated sale, the amount
deducted shall be the higher of the
sales price or the appraised value.

(2) If the HF A disposes of the project
through a competitive bid procedure
approved by the Commissioner, the
amount deducted shall be the sales
price, even if it is lower than the ap-
praised value.

(3) If the HF A has not disposed of the
project within 5 years from the date of
issuance of the HFA Debentures (unless
an extension has been granted pursu-
ant to §266.638), the amount deducted
shall be the appraised value.

(f) Any and all claims that the HFA
has acquired in connection with the ac-
quisition and sale of the property.
Claims include but are not limited to
returned premiums from canceled in-
surance policies, interest on invest-
ments of reserve for replacement funds,
tax refunds, refunds of deposits left

24 CFR Ch. Il (4-1-25 Edition)

with utility companies, and amounts
received as proceeds of a receivership.
(g) The amount of daily HFA Deben-
ture interest accrued but not paid from
the anniversary date of the last HFA
Debenture interest payment to the
date an application for final claim pay-
ment is received by the Commissioner.

[69 FR 62524, Dec. 5, 1994, as amended at 85
FR 83445, Dec. 22, 2020]

§266.652 Determining share of loss.

The total loss computed in §266.646
shall be shared by HUD and the HFA in
accordance with their respective per-
centage of risk as specified in the note
and the addendum to the Risk-Sharing
Agreement between HUD and the HFA.

§266.654 Final claim settlement and
HFA Debenture redemption.

(a) Final claim payment. If the initial
claim amount, as determined under
§266.628(a)(1), is less than HUD’s share
of the loss, HUD shall make a final
claim payment to the HFA that is
equal to the difference between HUD’s
share of the loss and the initial claim
amount and shall return the HFA De-
benture to the HF A for cancellation.

(b) HF A reimbursement payment. If the
initial claim amount, as determined
under §266.628(a)(1), is more than HUD’s
share of the loss, the HFA shall, within
30 calendar days of notification by
HUD of the amount due, remit to HUD
an amount that is equal to the dif-
ference between the initial claim
amount and HUD’s share of the loss.
The funds must be remitted in a man-
ner prescribed in the Commissioner’s
administrative procedures. The HFA
Debenture will be considered redeemed
upon receipt of the cash payment. A 5
percent penalty will be charged and in-
terest at the debenture rate will begin
to accrue if the cash payment is not re-
ceived within the prescribed period. If
an HFA is in default under an existing
debenture and files a claim on another
project under this part, HUD will
charge the HFA’s Dedicated Account
for the amount owed the Department.
In cases of top-tier or A-rated HFA’s
which are not required to maintain a
Dedicated Account, HUD will inform
the rating agencies of the HFA’s fail-
ure to pay on their debt obligation and
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of its violation of the Risk-Sharing
Agreement.

(c) Losses. Liosses sustained as a con-
sequence of the (sole) negligence of an
HFA (e.g., failure to acquire adequate
hazard insurance where such insurance
is available) shall be the sole obliga-
tion of the HFA, notwithstanding the
risk apportionment otherwise agreed
to by HUD and the HFA.

(d) Supplemental claim. Any supple-
mental claim must be filed within one
yvear from date of final claim settle-
ment.

[69 FR 62524, Dec. 5, 1994, as amended at 85
FR 83446, Dec. 22, 2020]

§266.656 Recovery of costs after final
claim settlement.

If, after final claim settlement, the
HFA recovers additional sums as the
result of the sale of the project or oth-
erwise, the total amount of such recov-
ery shall be shared by HUD and the
HFA in accordance with the prescribed
percentage of shared risk.
§266.658 Program monitoring and
compliance.

HUD will monitor the performance of
the HF A for compliance with the provi-
sions of this subpart.

PART 267—CREDIT RISK RETENTION
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Definitions
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AUTHORITY: 156 U.S.C. 78-0-11; 42 U.S.C.

3535(d).

SOURCE: 79 FR 77740, Dec. 24, 2014, unless
otherwise noted.

Subpart A—Authority, Purpose,
Scope and Definitions

§267.1 Credit risk retention excep-
tions and exemptions for HUD pro-
grams.

The credit risk retention regulations
codified at 12 CFR part 43 (Office of the
Comptroller of the Currency); 12 CFR
part 244 (Federal Reserve System); 12
CFR part 373 (Federal Deposit Insur-
ance Corporation); 17 CFR part 246 (Se-
curities and Exchange Commission);
and 12 CFR part 1234 (Federal Housing
Finance Agency) include exceptions
and exemptions in subpart D of each of
these codified regulations for certain
transactions involving programs and
entities under the jurisdiction of the
Department of Housing and Urban De-
velopment.

[79 FR 77766, Dec. 24, 2014]

§267.2 Definitions.

For purposes of this part, the fol-
lowing definitions apply:

ABS interest means:

(1) Any type of interest or obligation
issued by an issuing entity, whether or
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