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(iii) Nonprofit groups organizing to
build their capacity to provide fair
housing enforcement.

(2) Operating budget Ilimitation. (1)
Funding under this component of the
Fair Housing Organizations Initiative
may not be used to provide more than
50 percent of the operating budget of a
recipient organization for any omne
year.

(ii) For purposes of the limitation in
this paragraph, operating budget means
the applicant’s total planned budget
expenditures from all sources, includ-
ing the value of in-kind and monetary
contributions, in the year for which
funding is sought.

(c) Establishing mnew organizations—(1)
Eligible applicants. Eligible for funding
under this component of the Fair Hous-
ing Organizations Initiative are:

(i) Qualified fair housing enforcement
organizations;

(ii) Fair housing enforcement organi-
zations; and

(iii) Organizations with at least three
yvears of experience in complaint in-
take, complaint investigation, and en-
forcement of meritorious claims in-
volving the use of testing evidence.

(2) Targeted areas. FHIP Notices of
Funding Availability may identify tar-
get areas of the country that may re-
ceive priority for funding under this
component of the Fair Housing Organi-
zations Initiative. An applicant may
also seek funding to establish a new or-
ganization in a locality not identified
as a target area, but in such a case, the
applicant must submit sufficient evi-
dence to establish the proposed area as
being currently underserved by fair
housing enforcement organizations or
as containing large concentrations of
protected classes.
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Subpart A—General

§146.1 Purpose of the Age Discrimina-
tion Act of 1975.

The Age Discrimination Act of 1975
(the Act) prohibits discrimination on
the basis of age in programs or activi-
ties receiving Federal financial assist-
ance. The Act, however, permits feder-
ally assisted programs and activities
and recipients of Federal funds to con-
tinue to use certain age distinctions
and factors other than age which meet
the requirements of the Act and this
part.

§146.3 Purpose of HUD’s age discrimi-
nation regulation.

The purpose of this part is to state
HUD’s policies and procedures under
the Age Discrimination Act of 1975,
consistent with the government-wide
age discrimination regulation con-
tained at 45 CFR part 90.
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§146.5 Applicability of part.

This part applies to each program or
activity that receives Federal financial
assistance provided by HUD.

§146.7 Definitions.

The terms HUD and Secretary are de-
fined in 24 CFR part 5.

Act means the Age Discrimination
Act of 1975, 42 U.S.C. 6101-07.

Action means any act, activity, pol-
icy, rule, standard, or method of ad-
ministration or the use of any policy,
rule, standard, or method of adminis-
tration.

Age means how old a person is, or the
number of elapsed years from the date
of a person’s birth.

Age distinction means any action
using age or an age-related term.

Age-related term means a word or
words which necessarily imply a par-
ticular age or range of ages (for exam-
ple, children, adult, older persons, but
not student).

Federal financial assistance means any
grant, entitlement, loan, cooperative
agreement, contract (other than a pro-
curement contract or a contract of in-
surance or guaranty), or any other ar-
rangement by which HUD provides or
otherwise makes available assistance
in the form of:

(a) Funds;

(b) Service of Federal personnel; or

(c) Real or personal property or any
interest in or use of property, includ-
ing:

(1) Transfers or leases of property for
less than fair market value or for re-
duced consideration; and

(2) Proceeds from a subsequent trans-
fer or lease of property if the Federal
share of its fair market value is not re-
turned to the Federal government.

Recipient means any State or its po-
litical subdivisions; any instrumen-
tality of a State or its political sub-
divisions; any public or private agency;
any Indian tribe or Alaskan Native Vil-
lage, institution, organization, or other
entity; or any person to which Federal
financial assistance is extended, di-
rectly or through another recipient.
Recipient includes any successor, as-
signee, or transferee, but does not in-
clude the ultimate beneficiary of the
assistance.

§146.13

Subrecipient means any of the entities
in the definition of recipient to which a
recipient extends or passes on Federal
financial assistance. A subrecipient is
regarded as a recipient of Federal fi-
nancial assistance and has all the du-
ties of a recipient set out in this part.

United States means the several
States, the District of Columbia, Puer-
to Rico, the Virgin Islands, American
Samoa, Guam, Wake Island, the Canal
Zone, the Trust Territory of the Pa-
cific Islands, the Northern Marianas,
and the territories and possessions of
the United States.

[61 FR 45266, Dec. 17, 1986, as amended at 61
FR 5206, Feb. 9, 1996]

Subpart B—Standards for
Determining Age Discrimination

§146.11 Scope of subpart.

This subpart contains the standards
that HUD will use to determine wheth-
er an age distinction, or a factor other
than age that may have a dispropor-
tionate effect on persons of different
ages, is prohibited.

§146.13 Rules against age discrimina-
tion.

(a) The rules stated in this paragraph
are limited by the exceptions con-
tained in paragraphs (b) and (c) of this
section.

(1) General rule. No person in the
United States shall, on the basis of age,
be excluded from participation in, be
denied the benefits of, or be subjected
to discrimination under, any program
or activity receiving Federal financial
assistance.

(2) Specific rules. A recipient may not,
in any program or activity receiving
Federal financial assistance, directly
or through contracting, licensing, or
other arrangements, use age distinc-
tions or take any other actions that
have the effect, on the basis of age, of:

(i) Excluding individuals from, deny-
ing them the benefits of, or subjecting
them to discrimination under, a pro-
gram or activity receiving Federal fi-
nancial assistance; or

(ii) Denying or limiting individuals
in their opportunity to participate in
any program or activity receiving Fed-
eral financial assistance.

765



§146.21

(3) The specific forms of age discrimi-
nation listed in paragraph (a)(2) of this
section do not necessarily constitute a
complete list.

(b) Exceptions for normal operation or
statutory objective of any program or ac-
tivity. A recipient is permitted to take
an action otherwise prohibited by para-
graph (a) of this section if the action
reasonably takes into account age as a
factor necessary to the normal oper-
ation or the achievement of any statu-
tory objective of a program or activity.
An action reasonably takes into ac-
count age as a factor necessary to the
normal operation or the achievement
of any statutory objective of a program
or activity, if:

(1) Age is used as a measure or ap-
proximation of one or more other char-
acteristics; and

(2) The other characteristics must be
measured or approximated in order for
the normal operation of the program or
activity to continue, or to achieve any
statutory objective of the program or
activity; and

(3) The other characteristics can be
reasonably measured or approximated
by the use of age; and

(4) The other characteristics are im-
practical to measure directly on an in-
dividual basis.

(c) Exceptions for reasonable factors
other than age. A recipient is permitted
to take action otherwise prohibited by
paragraph (a) of this section if the ac-
tion is based on a factor other than
age, even though that action may have
a disproportionate effect on persons of
different ages. An action may be based
on a factor other than age only if the
factor bears a direct and substantial
relationship to the normal operation of
the program or activity or the achieve-
ment of a statutory objective.

(d) Burden of proof. The burden of
proving that an age distinction or
other action falls within an exception
described in paragraph (b) or (c) of this
section is on the recipient of Federal
financial assistance.

(e) For the purposes of paragraphs (b)
and (c), normal operation means the op-
eration of a program or activity with-
out significant changes that would im-
pair its ability to meet its statutory
objectives. Statutory objectives means
any purpose of a program or activity

24 CFR Subtitle B, Ch. | (4-1-25 Edition)

expressly stated in any Federal, State,
or local statute adopted by an elected,
general purpose legislative body.

(f) Notwithstanding paragraph (b) of
this section, if a recipient operating a
program provides special benefits to
the elderly or to children, such use of
age distinctions shall be presumed to
be necessary to the normal operation
of the program.

Subpart C—Duties of HUD
Recipients

§146.21 General responsibilities.

Each recipient has primary responsi-
bility to ensure that its programs and
activities that receive Federal finan-
cial assistance from HUD comply with
the provisions of the Act, the govern-
ment-wide regulation, and this part,
and shall take steps to eliminate viola-
tions of the Act. A recipient also has
responsibility to maintain records, pro-
vide information, and to afford HUD
access to its records to the extent HUD
finds necessary to determine whether a
program or activity receiving Federal
financial assistance from HUD is in
compliance with the Act and this part.

(Approved by the Office of Management and
Budget under control number 2529-0030)

[61 FR 45266, Dec. 17, 1986, as amended at 52
FR 7408, Mar. 11, 1987]

§146.23

Whenever a recipient passes Federal
financial assistance from HUD to sub-
recipients, the recipient shall provide
the subrecipient with written notice of
its obligations under this part and the
recipient will remain responsible for
the subrecipient’s compliance with re-
spect to programs and activities re-
ceiving Federal financial assistance
from HUD.

Notice of subrecipients.

§146.25 Assurance of compliance and
recipient assessment of age distinc-
tions.

(a) Each recipient of Federal finan-
cial assistance from HUD shall sign a
written assurance as specified by HUD
that it will comply with the Act and
this part with respect to programs and
activities receiving Federal financial
assistance from HUD.
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(b) As part of a compliance review
under §146.31 or an investigation under
§146.37, HUD may require a recipient
employing the equivalent of 15 or more
employees to complete, in a manner
specified by the Secretary or Sec-
retary’s designee, a written self-evalua-
tion of any age distinction imposed in
its program or activity receiving Fed-
eral financial assistance from HUD, so
that HUD may have to assess the re-
cipient’s compliance with the Act.
Whenever an assessment indicates a
violation of the Act or this part, the
recipient shall take corrective action
to remedy the violation.

(Approved by the Office of Management and
Budget under control number 2529-0030)

[61 FR 45266, Dec. 17, 1986, as amended at 52
FR 7408, Mar. 11, 1987]

§146.27 Information requirements.

In order to make it possible for HUD
to determine whether recipients are in
compliance with the Act and this part,
each recipient shall:

(a) Keep records in a form and con-
taining information that HUD deter-
mines is necessary;

(b) Make information available to
HUD upon request;

(c) Permit reasonable access by HUD
to the books, records, accounts and
other recipient facilities and sources of
information.

(Approved by the Office of Management and
Budget under control number 2529-0030)

[61 FR 45266, Dec. 17, 1986, as amended at 52
FR 7408, Mar. 11, 1987]

Subpart D—lInvestigation, Settle-
ment, and Enforcement Pro-
cedures

§146.31 Compliance reviews.

(a) HUD may conduct pre-award re-
views to determine whether programs
or activities submitted for HUD assist-
ance are consistent with the age dis-
tinctions set forth at §146.13(b).

(b) If a pre-award review indicates
that the proposed programs or activi-
ties are not consistent with the age
distinctions set forth at §146.13(b), the
application will be returned to the ap-
plicant for additional information or

§146.33

clarification or for correction con-
sistent with this part.

(c) HUD may conduct compliance re-
views of recipients that will enable it
to investigate and correct violations of
this part. HUD may conduct these re-
views even in the absence of a com-
plaint against a recipient. The review
may be as comprehensive as necessary
for HUD to determine whether a viola-
tion has occurred.

(d) If a compliance review indicates a
violation, HUD will attempt to achieve
voluntary compliance. If voluntary
compliance cannot be achieved, HUD
may begin enforcement procedures as
provided in §146.39.

§146.33 Complaints.

(a) Any person, individually or as a
member of a class or on behalf of oth-
ers, may file a complaint with HUD al-
leging discrimination prohibited by the
Act. A complainant shall file a com-
plaint within 180 days from the date
the complainant first had knowledge of
the alleged act of discrimination. How-
ever, for good cause, HUD may extend
this time limit. The filing date for a
complaint will be the date upon which
the complaint is deemed sufficient to
be processed.

(b) HUD shall facilitate the filing of
complaints and shall take the fol-
lowing measures:

(1) Accept as a sufficient complaint
any written legible statement which is
signed by the complainant and which
identifies the parties involved, the date
the complainant first had knowledge of
the alleged violation, and describes
generally the alleged prohibited action
or practice;

(2) Freely permit a complainant to
add information to the complaint to
meet the requirements of a sufficient
complaint;

(3) Widely disseminate information
regarding the obligations of recipients
under the Act and this part;

(4) Notify the complainant and the
recipient of their rights under the com-
plaint process, including the right to
have a representative at all stages of
the complaint process; and

(5) Notify the complainant and the
recipient of their right to contact HUD
for information and assistance regard-
ing the complaint resolution process.
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§146.35

(c) HUD will return to the complain-
ant any complaint determined to be
outside the coverage of this part, and
shall state the reasons why it is out-
side the coverage.

(Approved by the Office of Management and
Budget under control number 2529-0030)

[61 FR 45266, Dec. 17, 1986, as amended at 52
FR 7408, Mar. 11, 1987]

§146.35 Mediation.

(a) HUD shall refer to the Federal
Mediation and Conciliation Service, a
mediation agency designated by the
Secretary of Health and Human Serv-
ices, all complaints that:

(1) Fall within the coverage of this
part, unless the age distinction com-
plained of is clearly with an exception;
and

(2) Contain all information necessary
for further processing.

(b) Both the complainant and the re-
cipient shall participate in the medi-
ation process to the extent necessary
to reach an agreement or make an in-
formal judgment that an agreement is
not possible. There should be at least
one meeting by each party with the
mediator during the mediation process.
However, the recipient and the com-
plainant need not meet with the medi-
ator at the same time.

(c) If the complainant and the recipi-
ent reach an agreement, the mediator
shall prepare a written statement of
the agreement and have the complain-
ant and recipient sign it. The mediator
shall send a copy of the agreement to
HUD. HUD will take no further action
on the complaint unless the complain-
ant or the recipient fails to comply
with the agreement.

(d) The mediator shall protect the
confidentiality of information obtained
in the course of the mediation process.
No mediator shall testify in any adju-
dicative proceeding, produce any docu-
ment, or otherwise disclose any infor-
mation obtained in the course of the
mediation process without the prior
approval of the head of the mediation
agency.

(e) HUD shall use the mediation proc-
ess for a maximum of 60 days after re-
ceiving a complaint. Mediation ends if:

(1) 60 days elapse from the time HUD
receives the complaint; or

24 CFR Subtitle B, Ch. | (4-1-25 Edition)

(2) Before the end of the 60-day pe-
riod, an agreement is reached; or

(3) Before the end of the 60-day pe-
riod, the mediator determines that an
agreement cannot be reached.
This 60-day period may be extended by
the mediator, with the concurrence of
HUD, for not more than an additional
30 days if the mediator determines that
it is likely that an agreement will be
reached during such extended period.

§146.37 Investigation.

(a) Investigation and settlement fol-
lowing mediation. (1) HUD shall inves-
tigate complaints that are unresolved
after mediation or are reopened be-
cause of an alleged violation of a medi-
ation agreement.

(2) In the investigation of complaints
filed under this part, HUD will estab-
lish facts through such methods as dis-
cussion with the complainant and re-
cipient and the review of documents in
the possession of either party. HUD
may also seek the assistance of any ap-
plicable State agency. Where possible,
HUD will settle the complaint on terms
that are mutually agreeable to the par-
ties.

(3) Settlements shall be in writing
and signed by the parties and by an au-
thorized HUD official.

(4) A settlement shall not affect the
initiation or continuation of any other
enforcement effort of HUD, including
compliance reviews or investigation of
other complaints involving the recipi-
ent.

(5) A settlement reached under this
paragraph (a) of this section is an
agreement to resolve an alleged viola-
tion of the Act to the satisfaction of
the parties involved, and does not con-
stitute a finding of discrimination
against the recipient.

(b) Failure of settlement. If HUD can-
not resolve the complaint through set-
tlement, it may make a formal deter-
mination that the Act or this part has
been violated and begin enforcement
procedures, as provided in §146.39. HUD
shall inform the recipient and com-
plainant in writing that the matter
cannot be resolved through settlement.

§146.39 Enforcement procedures.

(a) HUD may enforce the Act this
regulation by:
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(1) Termination of a recipient’s fi-
nancial assistance from HUD under the
program or activity involved, if the re-
cipient has violated the Act or this
part. The determination of the recipi-
ent’s violation may be made only after
a recipient has had an opportunity for
a hearing on the record before an Ad-
ministrative Law Judge. If the finan-
cial assistance consists of a Commu-
nity Development Block Grant, the re-
quirements of section 109(b) of the
Housing and Community Development
Act of 1974, 42 U.S.C. 5309, must also be
satisfied before the termination of fi-
nancial assistance. Cases settled in me-
diation or before hearing will not in-
volve termination of a recipient’s Fed-
eral financial assistance from HUD.

(2) Any other means authorized by
law, including, but not limited to:

(i) Referral to the Department of Jus-
tice for proceedings to enforce any
rights of the United States or obliga-
tions of the recipient created by the
Act or this part;

(ii) Use of any requirement of, or re-
ferral to, any Federal, State or local
government agency that will have the
effect of correcting a violation of the
Act or this part.

(b) Whenever the Secretary deter-
mines that a State or unit of general
local government which is a recipient
of Federal financial assistance under
Title I of the Housing and Community
Development Act of 1974, 42 U.S.C. 5301-
5317, has failed to comply with require-
ments of the Age Discrimination Act
or this part with respect to a program
or activity funded in whole or in part
with such assistance, he or she shall
notify the Governor of such State or
the chief executive officer of such unit
of general local government of the non-
compliance and shall request the Gov-
ernor or chief executive officer to se-
cure compliance. If within a reasonable
period of time, not to exceed 60 days,
the Governor or chief executive officer
fails or refuses to secure compliance,
the Secretary is authorized to take the
action specified in (a) of this section,
exercise the powers and functions pro-
vided for in section 111(a) of the Hous-
ing and Community Act of 1974, 42
U.S.C. 5311(a), or take such other ac-
tion as may be provided by law.

§146.39

(c) HUD shall limit any termination
under §146.35 to the particular recipi-
ent and particular program or activity
HUD finds to be in violation of this
part. HUD shall not base any part of a
termination on a finding with respect
to any program or activity of the re-
cipient which does not receive Federal
financial assistance from HUD.

(d) HUD shall take no action under
paragraph (a) of this section until:

(1) The Secretary has advised the re-
cipient of its failure to comply with
the Act or this part and has deter-
mined that voluntary compliance can-
not be achieved.

(2) Thirty days have elapsed after the
Secretary has submitted a written re-
port of the circumstances and grounds
of the action to the committees of the
Congress having legislative jurisdic-
tion over the Federal program or activ-
ity involved. A report shall be filed
whenever any action is taken under
paragraph (a) of this section.

(e)(1) The Secretary may defer the
provision of new Federal financial as-
sistance to a recipient when termi-
nation proceedings under this section
are initiated.

(2) New financial assistance from
HUD includes all assistance for which
HUD requires an application, approval,
or submissions under the Community
Development Block Grant program in-
cluding renewal or continuation of ex-
isting activities, or authorization of
new activities, during the deferral pe-
riod. New financial assistance from
HUD does not include increases in
funding as a result of changed com-
putation for formula awards or assist-
ance approved before the beginning of a
hearing under this section.

(3) HUD shall not impose a deferral
until the recipient has received a no-
tice of an opportunity for a hearing
under this section. HUD shall not con-
tinue a deferral for more than 60 days
unless a hearing has begun within that
time or the time for beginning the
hearing has been extended by mutual
consent of the recipient and the Sec-
retary. HUD shall not continue a defer-
ral for more than 30 days after the
close of the hearing, unless the hearing
results in a finding that the recipient
has violated that Act or this part.
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§146.41

§146.41 Prohibition against intimida-
tion or retaliation.

A recipient may not engage in acts of
intimidation or retaliation against any
person who:

(a) Attempts to assert a right pro-
tected by this part; or

(b) Cooperates in any mediation, in-
vestigation, hearing, or other part of
HUD’s investigation, settlement, and
enforcement process.

§146.43 Hearings, decisions, post-ter-
mination proceedings.

The provisions of 24 CFR part 180
apply to HUD enforcement of this part.

[61 FR 52218, Oct. 4, 1996]

§146.45 Exhaustion of administrative
remedies.

(a) A complainant may file a civil ac-
tion following the exhaustion of admin-
istrative remedies under the Act. Ad-
ministrative remedies are exhausted if:

(1) 180 days have elapsed since the
complainant filed the complaint and
HUD had made no finding with regard
to the complaint; or

(2) HUD issues any finding in favor of
the recipient.

(b) If HUD fails to make a finding
within 180 days or issues a finding in
favor of the recipient, HUD shall:

(1) Promptly advise the complainant
of this fact;

(2) Advise the complainant of his or
her right to bring a civil action for in-
junctive relief; and

(3) Inform the complainant:

(i) That he or she may bring a civil
action only in a United States District
Court for the district in which the re-
cipient is located or transacts business;

(ii) That a complainant prevailing in
a civil action has the right to be
awarded the costs of the action, includ-
ing reasonable attorney’s fees, but that
the complainant must demand these
costs in the complaint;

(iii) That before commencing the ac-
tion, the complainant must give 30
days’ notice by registered mail to the
Secretary of HUD, the Secretary of
Health and Human Services, the Attor-
ney General of the United States, and
the recipient;

(iv) That the notice must state: the
alleged violation of the Act, the relief
requested, the court in which the com-
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plainant is bringing the action, and
whether or not attorney’s fees are de-
manded in the event the complainant
prevails; and

(v) That the complainant may not
bring an action if the same alleged vio-
lation of the Act by the same recipient
is the subject of a pending action in
any court of the United States.

§146.47 Remedial and affirmative ac-
tion by recipients.

(a) Where the Secretary finds that a
recipient has unlawfully discriminated
on the basis of age, the recipient shall
take any action that the Secretary
may require to overcome the effects of
the discrimination. If another recipient
exercises control over a subrecipient
that has unlawfully discriminated, the
Secretary may require both recipients
to take remedial action.

(b) Even in the absence of a finding of
discrimination, a recipient may take
affirmative action to overcome the ef-
fects of conditions that resulted in lim-
ited participation in the recipient’s
program or activity on the basis of age.

(c) If a recipient operating a program
which serves the elderly or children in
addition to persons of other ages pro-
vides special benefits to the elderly or
children, the provision of those bene-
fits shall be presumed to be voluntary
affirmative action, provided that it
does not have the effect of excluding
otherwise eligible persons from partici-
pation in the program.

§146.49 Alternate funds disbursal pro-
cedure.

(a) Except as otherwise provided in
this paragraph and to the extent au-
thorized by law, the Secretary may re-
disburse funds withheld or terminated
under this part directly to an alternate
recipient, including any public or non-
profit private organization or agency,
State or political subdivision of the
State. Under title I of the Housing and
Community Development Act of 1974,
42 U.S.C. 5301, funds withheld because
of a reduction or withdrawal of a re-
cipient’s Community Development
Block Grant must be reallocated in the
succeeding fiscal year, in accordance
with the applicable regulations gov-
erning that program.
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(b) The Secretary shall require the
alternate recipient to demonstrate:

(1) The ability to comply with the
regulations; and

(2) The ability to achieve the goals of
the Federal statute authorizing the
program or activity.

PART 180—CONSOLIDATED HUD
HEARING PROCEDURES FOR
CIVIL RIGHTS MATTERS
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Subpart B—Administrative Law Judge

180.200 Designation.

180.205 Authority.

180.210 Withdrawal or disqualification of

ALJ.

180.215 Ex parte communications.

180.220 Separation of functions.
Subpart C—Parties

180.300 Rights of parties.

180.305 Representation.

180.310 Parties.

180.315 Standards of conduct.
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sion in Fair Housing Act cases.

180.705 Attorney’s fees and costs.

180.710 Judicial review of final decision.

180.715 Enforcement of final decision.

Subpart H—Post-Final Decision in Non-Fair
Housing Act Matters

180.800 Post-termination proceedings.
180.805 Judicial review of final decision.

AUTHORITY: 28 U.S.C. 1 note; 29 U.S.C. 794;
42 U.S.C. 2000d-1, 3535(d), 3601-3619, 5301-5320,
and 6103.

SOURCE: 61 FR 52218, Oct. 4, 1996, unless
otherwise noted.

Subpart A—General Information

§180.100 Definitions.

As used in this part:

(a) The terms ALJ, Department, Fair
Housing Act, General Counsel, and HUD
are defined in 24 CFR part 5, subpart A.

(b) The terms Aggrieved Person, Assist-
ant Secretary, Attorney General, Discrimi-
natory Housing Practice, Person, and
State are defined in 24 CFR part 103,
subpart A.

(c) Other terms used in this part are
defined as follows:

Agency has the same meaning as
HUD.

Applicant and Application have the
meanings provided in 24 CFR 1.2 or 24
CFR 8.3, as applicable.
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