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or natural habitats absent sufficient
assurances, such as, but not limited to,
deed restrictions, fee ownership, per-
manent easement, or performance
bond, that the area will be maintained
as a wetland or natural habitat.

(c) The acquisition of proprietary in-
terests in replacement wetlands or nat-
ural habitats as a mitigation measure
may be in fee simple, by easement, or
by other appropriate legally recognized
instrument, such as a banking instru-
ment legally approved by the appro-
priate regulatory agency. The acquisi-
tion of mitigation credits in wetland or
natural habitat mitigation banks shall
be accomplished through a legally rec-
ognized instrument, such as permanent
easement, deed restriction, or legally
approved mitigation banking instru-
ment, which provides for the protec-
tion and permanent continuation of
the wetland or natural habitat nature
of the mitigation.

(d) A State DOT may acquire pri-
vately owned lands in cooperation with
another public agency or third party.
Such an arrangement may accomplish
greater benefits than would otherwise
be accomplished by the individual
agency acting alone.

(e) A State DOT may transfer the
title to, or enter into an agreement
with, an appropriate public natural re-
source management agency to manage
lands acquired outside the right-of-way
without requiring a credit to Federal
funds. Any such transfer of title or
agreement shall require the continued
use of the lands for the purpose for
which they were acquired. In the event
the purpose is no longer served, the
lands and interests therein shall imme-
diately revert to the State DOT for
proper disposition.

(f) The reasonable costs of acquiring
lands or interests therein to provide re-
placement lands with equivalent wet-
lands or natural habitat area or func-
tional capacity associated with these
areas are eligible for Federal participa-
tion.

(g) The objective in mitigating im-
pacts to wetlands in the Federal-aid
highway program is to implement the
policy of a net gain of wetlands on a
program wide basis.

(h) Certain activities to ensure the
viability of compensatory mitigation
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wetlands or natural habitats during
the period of establishment are eligible
for Federal-aid participation. These in-
clude, but are not limited to, such ac-
tivities as repair or adjustment of
water control structures, pest control,
irrigation, fencing modifications, re-
placement of plantings, and mitigation
site monitoring. The establishment pe-
riod should be specifically determined
by the mitigation agreement among
the mitigation planners prior to begin-
ning any compensatory mitigation ac-
tivities.
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§778.101 Purpose.

The purpose of this part is to estab-
lish the requirements for a State to
participate in the Pilot Program for
eliminating duplication of environ-
mental reviews (‘‘Pilot Program’’), au-
thorized under 23 U.S.C. 330. The Pilot
Program allows States to conduct envi-
ronmental reviews and make approvals
for projects under State environmental
laws and regulations instead of the Na-
tional Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.).

§778.103 Eligibility and Certain Limi-
tations.

(a) Applicants. To be eligible for the
Pilot Program, a State must:

(1) Act by and through the Governor
or top-ranking State transportation of-
ficial who is charged with responsi-
bility for highway construction;

(2) Consent to a waiver of its sov-
ereign immunity for the compliance,
discharge, and enforcement of any re-
sponsibility under this Pilot Program;
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(3) Have previously assumed the re-
sponsibilities of the Secretary under 23
U.S.C. 327 related to environmental re-
view, consultation, or other actions re-
quired under certain Federal environ-
mental laws; and

(4) Identify laws authorizing the
State to take the actions necessary to
carry out the alternative environ-
mental review and approval procedures
under State laws and regulations.

(b) Certain Limitations. (1) State envi-
ronmental laws and regulations may
only be substituted as a means of com-
plying with:

(i) NEPA;

(ii) Procedures governing the imple-
mentation of NEPA and related proce-
dural laws under the authority of the
Secretary, including 23 U.S.C. 109, 128,
and 139; anded regulations and execu-
tive orders.P<(2) Compliance with
State environmental laws and regula-
tions may not substitute for the Sec-
retary’s responsibilities regarding com-
pliance with any other Federal envi-
ronmental laws other than those set
forth in (b)(1).

§778.105 Application requirements for
participation in the Pilot Program.

(a) To apply to participate in the
Pilot Program, a State must submit an
application to the applicable Operating
Administration(s) (i.e., FHWA, FRA, or
FTA).

(b) Each application submitted must
contain the following information:

(1) A full and complete description of
the alternative environmental review
and approval procedures, including:

(i) The procedures the State uses to
engage the public and consider alter-
natives to the proposed action; and

(ii) The extent to which the State
considers environmental consequences
or impacts on resources potentially im-
pacted by the proposed actions (such as
air, water, or species).

(2) Each Federal environmental re-
quirement the State is seeking to sub-
stitute, within the Ilimitations of
§778.103(b);

(3) Each State environmental law and
regulation the State intends to sub-
stitute for a Federal environmental re-
quirement, within the limitations of
§778.103(b);

§778.105

(4) A detailed explanation (with sup-
porting documentation, incorporated
by reference where appropriate and
reasonably available) of the basis for
concluding the State environmental
law or regulation intended to sub-
stitute for a Federal environmental re-
quirement is at least as stringent as
that requirement;

(5) A description of the projects or
classes of projects (defined as either a
defined group of projects or all projects
to which NEPA, the procedures gov-
erning the implementation of NEPA
and related procedural laws under the
authority of the Secretary, including
23 U.S.C. 109 and 139, and related regu-
lations and Executive orders would
apply) for which the State would exer-
cise the authority that may be granted
under the Pilot Program;

(6) Verification that the State has
the financial and personnel resources
necessary to fulfill its obligations
under the Pilot Program;

(7) Evidence that the State has
sought public comments on its applica-
tion prior to the submittal and the
State’s response to any comments it
received;

(8) A point of contact for questions
regarding the application and a point
of contact regarding potential imple-
mentation of the Pilot Program (if dif-
ferent);

(9) Certification and explanation by
the State’s Attorney General or other
State official empowered by State law
to issue legal opinions that bind the
State:

(i) That the State has legal authority
to enter into the Pilot Program;

(ii) That the State waives its sov-
ereign immunity to the extent nec-
essary to consent to exclusive Federal
court jurisdiction for the compliance,
discharge, and enforcement of any re-
sponsibility under this Pilot Program;

(iii) That the State has laws that are
comparable to the Freedom of Informa-
tion Act, 5 U.S.C. 552 (FOIA), including
laws that allow for any decision re-
garding the public availability of a
document under those laws to be re-
viewed by a court of competent juris-
diction;

(iv) Identifying within the State’s
laws the jurisdictional requirements
and standards of review applicable to
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judicial review of decisions under the
environmental laws proposed for sub-
stitution under the Pilot Program; and

(10) The State Governor’s (or in the
case of the District of Columbia, the
Mayor’s) or the State’s top-ranking
transportation official’s signature ap-
proving the application.

§778.107 Application review and ap-
proval.

(a) The Operating Administration
must solicit public comments on the
application and must consider com-
ments received before making a deci-
sion to approve or disapprove the appli-
cation. Materials made available for
this public review must include the
State’s application and supporting ma-
terials.

(b) After receiving an application the
Operating Administration deems com-
plete, the Operating Administration
must make a decision on whether to
approve or disapprove the application
within 120 calendar days. The Oper-
ating Administration must transmit
the decision in writing to the State
with a statement explaining the deci-
sion.

(c) The Operating Administration
will approve an application only if it
determines the following conditions
are satisfied:

(1) The State is party to an agree-
ment with the Operating Administra-
tion under 23 U.S.C. 327;

(2) The Operating Administration has
determined, after considering any pub-
lic comments received, the State has
the capacity, including financial and
personnel, to undertake the alternative
environmental review and approval
procedures; and

(3) The Operating Administration, in
consultation with the Office of the Sec-
retary, with the concurrence of the
Chair of CEQ, and after considering
public comments received, has deter-
mined that the State environmental
laws and regulations described in the
State’s application are at least as
stringent as the Federal requirements
for which they substitute.

(d) The State must enter into a writ-
ten agreement with the Operating Ad-
ministration.

(e) The written agreement must:

23 CFR Ch. | (4-1-25 Edition)

(1) Be executed by the Governor (or
in the case of the District of Columbia,
the Mayor) or top-ranking transpor-
tation official in the State charged
with responsibility for highway con-
struction;

(2) Provide that the State agrees to
assume the responsibilities of the Pilot
Program, as identified by the Oper-
ating Administration;

(3) Provide that the State, in accord-
ance with the sovereign immunity
waiver process required by State law,
expressly consents to and accepts Fed-
eral court jurisdiction with respect to
compliance, discharge, and enforce-
ment of any responsibility undertaken
as part of the Pilot Program;

(4) Certify that State laws and regu-
lations exist that authorize the State
to carry out the responsibilities of the
Pilot Program;

(b) Certify that State laws and regu-
lations exist that are comparable to
FOIA (b U.S.C. 552), including a provi-
sion that any decision regarding the
public availability of a document under
the State laws and regulations is re-
viewable by a court of competent juris-
diction;

(6) Contain a commitment that the
State will maintain the personnel and
financial resources necessary to carry
out its responsibilities under the Pilot
Program;

(7) Have a term of not more than 5
years, the term of a State’s agreement
with the Operating Administration in
accordance with 23 U.S.C. 327, or a
term ending on December 4, 2027,
whichever is sooner; and

(8) Be renewable.

(f) The State must execute the agree-
ment before the Operating Administra-
tion executes the agreement. The Oper-
ating Administration’s execution of
the agreement and transmittal to the
State will constitute approval of the
application.

(g) The agreement may be renewed at
the end of its term, but may not extend
beyond December 4, 2027.

(h) A State approved to participate in
the Pilot Program may apply the ap-
proved alternative environmental re-
view and approval procedures to locally
administered projects, for up to 25 local
governments at the request of those
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local governments. For such locally ad-
ministered projects, the State shall be
responsible for ensuring that the re-
quirements of the approved alternative
State procedures are met.

§778.109 Criteria
stringency.

To be considered at least as stringent
as a Federal requirement under this
Pilot Program, the State laws and reg-
ulations, must, at a minimum:

(a) Define the types of actions that
normally require an assessment of en-
vironmental impacts, including gov-
ernment-sponsored projects such as
those receiving Federal financial as-
sistance or permit approvals. (42 U.S.C.
4332(2)(C); 40 CFR 1501.1(a)(4), 1501.3,
1507.3(e)(2)(1), 1508.1(q);

(b) Ensure an early process for deter-
mining the scope of the action and
issues that need to be addressed, iden-
tifying the significant issues, and for
the classification of the appropriate as-
sessment of environmental impacts in
accordance with the significance of the
likely impacts. For actions that may
result in significant impacts on the en-
vironment, the scoping process must be
an open and public process. (23 U.S.C.
139(e); 40 CFR 1501.5, 1501.9, 1506.6,
1507.3(c), 1507.3(e), 1508.1(y), and
1508.1(cc));

(c) Prohibit agencies and nongovern-
mental proponents from taking action
concerning the proposal until the envi-
ronmental impact evaluation is com-
plete when such action would:

(1) Have adverse environmental im-
pacts or

(2) Limit the choice of reasonable al-
ternatives. (40 CFR 1506.1 and
1506.11(b)).

(d) Protect the integrity and objec-
tivity of the analysis by requiring the
agency to take responsibility for the
scope and content of the analysis, and
by preventing conflicts of interest
among the parties developing the anal-
ysis and the parties with financial or
other interest in the outcome of the
project. (42 U.S.C. 4332(2)(D); 40 CFR
1506.5);

(e) Based on a proposed action’s pur-
pose and need, require objective eval-
uation of reasonable alternatives to
the proposed action (including the al-
ternative of not taking the action) if it

for determining

§778.109

may result in significant impacts to
the environment or, for those actions
that may not result in significant im-
pacts, consideration of alternatives if
they will involve unresolved conflicts
concerning alternative uses of avail-
able resources (42 U.S.C. 4332(2)(C)(iii);
42U0.8.C. 4332(2)(E); 23 U.S.C.
330(b)(1)(A); 40 CFR 1502.13, and 1502.14);

(f) Using procedures that ensure pro-
fessional and scientific integrity of the
discussions and analysis, require an as-
sessment of the changes to the human
environment from the proposed action
or alternatives that are reasonably
foreseeable and have a reasonably close
causal relationship to the proposed ac-
tion or alternatives. (42 TU.S.C.
4332(2)(C); 23 U.S.C. 330(b)(1)(B); 40 CFR
1501.5(c)(2), 1502.16, 1502.23, and 1508.1(g);

(g) Require the consideration of ap-
propriate mitigation for the impacts
associated with a proposal and reason-
able alternatives (including avoiding,
minimizing, rectifying, reducing or
eliminating the impact over time, and
compensating for the impact) (40 CFR
1502.14(e), 1502.16(a)(9), and 1508.1(s));

(h) Provide for adequate interagency
participation, including appropriate
coordination and consultation with
State, Federal, Tribal, and local agen-
cies with jurisdiction by law, special
expertise, or an interest with respect
to any environmental impact associ-
ated with the proposal, and for collabo-
ration that would eliminate duplica-
tion of reviews. For actions that may
result in significant impacts to the en-
vironment, the process should allow for
the development of plans for inter-
agency coordination and public in-
volvement, and the setting of time-
tables for the review process (42 U.S.C.
4332(2)(C); 23 U.S.C. 139(d) and 139(g); 40
CFR 1500.5(g), 1501.8, 1501.9(b), 1502.174,
and part 1503);

(i) Provide an opportunity for public
participation and comment that is
commensurate with the significance of
the proposal’s impacts on the environ-
ment, and require public access to the
documentation developed during the
environmental review and a process to
respond to public comments (42 U.S.C.
4332(2)(C); 23 U.S.C. 330(b)(1)(A); FAST
Act, Sec. 1309(c)(2)(B)(ii); 40 CFR
1502.20, part 1503, and 1506.6; and Execu-
tive Order 11514, Sec.1(b));
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§778.111

(j) Provide for public access to the
documentation necessary to review the
potential impacts of projects;

(k) Include procedures for the ele-
vation, resolution, and referral of
interagency disputes prior to a final
decision on the proposed project (23
U.S.C. 139(h); 40 CFR part 1504);

(1) For the conclusion of the environ-
mental review process, require a con-
cise documentation of findings (for ac-
tions that would not likely result in
significant impacts to the environ-
ment) or, for actions that may result
in significant impacts, a concise record
that states the agency decision that:

(1) Identifies all alternatives consid-
ered (specifying which were environ-
mentally preferable),

(2) Identifies and discusses all factors
that were balanced by the agency in
making its decision and states how
those considerations entered into the
decision,

(3) States whether all practicable
means to avoid or minimize environ-
mental harm have been adopted, and if
not, why they were not; and

(4) Describes the monitoring and en-
forcement program that is adopted,
where applicable, for any mitigation
(40 CFR 1501.6(c), 1505.2, and 1505.3).

(m) Require the agency to supple-
ment assessments of environmental
impacts if there are substantial
changes in the proposal that are rel-
evant to environmental concerns or
significant new circumstances or infor-
mation relevant to environmental con-
cerns and have a bearing on the pro-
posed action or its impacts. (23 U.S.C.
330(e)(3); 40 CFR 1502.9(d)); and

(n) Allow for the use of procedures to

facilitate process efficiency, such as
tiering, programmatic approaches,
adoption, incorporation by reference,

approaches to eliminate duplication
with other Federal requirements, and
special procedures to address emer-
gency situations. Where the procedures
allow for the identification and estab-
lishment of categories of actions that
normally do not have a significant im-
pact on the environment and are there-
fore excluded from further review, en-
sure that the procedures require the
consideration of extraordinary cir-
cumstances that would warrant a high-
er level of analysis in which a normally
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excluded action may have a significant
environmental effect. (23 U.S.C.
139(b)(3); 40 CFR 1500.4, 1500.5, 1501.4,
1501.11, 1501.12, 1502.24, 1506.2, 1506.3, and
1506.4).

§778.111 Review and termination.

(a) Review. The Operating Adminis-
tration must review each participating
State’s performance in implementing
the requirements of the Pilot Program
at least once every b years.

(1) The Operating Administration
must provide notice and an oppor-
tunity for public comment during the
review.

(2) At the conclusion of its last re-
view prior to the expiration of the
term, the Operating Administration
may extend a State’s participation in
the Pilot Program for an additional
term of not more than 5 years (as long
as such term does not extend beyond
the termination date of the Pilot Pro-
gram) or terminate the State’s partici-
pation in the Pilot Program.

(b) Early Termination. (1) If the Oper-
ating Administration, in consultation
with the Office of the Secretary and
the Chair of CEQ, determines that a
State is not administering the Pilot
Program consistent with the terms of
its written agreement, or the require-
ments of this part or 23 U.S.C. 330, the
Operating Administration must pro-
vide the State notification of that de-
termination.

(2) After notifying the State of its de-
termination under paragraph (c)(1), the
Operating Administration must pro-
vide the State a maximum of 90 days to
take the appropriate corrective action.
If the State fails to take such correc-
tive action, the Operating Administra-
tion may terminate the State’s partici-
pation in the Pilot Program.

§778.113 Program termination and

regulations sunset.

(a) In General. The Pilot Program
shall terminate December 4, 2027, un-
less Congress extends the authority
under 23 U.S.C. 330.

(b) Sunset. Unless Congress extends
the authority for the Pilot Program
that sunsets 12 years after the date of
enactment, this rule shall expire on
December 4, 2027.

602



		Superintendent of Documents
	2025-07-25T15:00:01-0400
	Government Publishing Office, Washington, DC 20401
	U.S. Government Publishing Office
	Government Publishing Office attests that this document has not been altered since it was disseminated by Government Publishing Office




