
495 

SUBCHAPTER H—RIGHT-OF-WAY AND ENVIRONMENT 

PART 710—RIGHT-OF-WAY AND 
REAL ESTATE 

Subpart A—General 

Sec. 

710.101 Purpose. 

710.103 Applicability. 

710.105 Definitions. 

Subpart B—Program Administration 

710.201 Grantee and subgrantee responsibil-
ities. 

710.203 Title 23 funding and reimbursement. 

Subpart C—Project Development 

710.301 General. 

710.303 Project authorization and agree-
ments. 

710.305 Acquisition. 

710.307 Construction advertising. 

710.309 Design-build projects. 

Subpart D—Real Property Management 

710.401 General. 

710.403 Management. 

710.405 ROW use agreements. 

710.407 [Reserved] 

710.409 Disposal of excess real property. 

Subpart E—Property Acquisition 
Alternatives 

710.501 Early acquisition. 

710.503 Protective buying and hardship ac-
quisition. 

710.505 Real property donations. 

710.507 State and local contributions. 

710.509 Functional replacement of real prop-
erty in public ownership. 

710.511 Transportation Alternatives. 

Subpart F—Federal Assistance Program 

710.601 Federal land transfers. 

710.603 Direct Federal acquisition. 

Subpart G—Concession Agreements 

710.701 Purpose. 

710.703 Definitions. 

710.705 Applicability. 

710.707 Fair market value. 

710.709 Determination of Fair market value. 

AUTHORITY: Secs.1302 and 1321, Pub. L. 112– 
141, 126 Stat. 405. Sec. 1307, Pub. L. 105–178, 
112 Stat. 107; 23 U.S.C. 101(a), 107, 108, 111, 114, 
133, 142(f), 156, 204, 210, 308, 315, 317, and 323; 
42 U.S.C. 2000d et seq., 4633, 4651–4655; 2 CFR 

200.311; 49 CFR 1.48(b) and (cc), parts 21 and 
24; 23 CFR 1.32. 

SOURCE: 64 FR 71290, Dec. 21, 1999, unless 
otherwise noted. 

Subpart A—General 

SOURCE: 81 FR 57729, Aug. 23, 2016, unless 
otherwise noted. 

§ 710.101 Purpose. 

The primary purpose of the require-
ments in this part is to ensure the pru-
dent use of Federal funds under title 23, 
United States Code, in the acquisition, 
management, and disposal of real prop-
erty. In addition to the requirements of 
this part, other real property related 
provisions apply and are found at 49 
CFR part 24. 

§ 710.103 Applicability. 

(a) This part applies whenever title 
23, United States Code, grant funding is 
used, including when grant funds are 
expended or participate in project costs 
incurred by the State or other Title 23 
grantee. This part applies to programs 
and projects administered by the Fed-
eral Highway Administration (FHWA) 
and, unless otherwise stated in this 
part, to all property purchased with 
title 23 grant funds or incorporated 
into a project carried out with grant 
funding provided under title 23, except 
property for which the title is vested in 
the United States upon project comple-
tion. Grantees are accountable to 
FHWA for complying with, and are re-
sponsible for ensuring their sub-
grantees, contractors, and other 
project partners comply with applica-
ble Federal laws, including this part. 

(b) The parties responsible for ROW 
and real estate activities, and for com-
pliance with applicable Federal re-
quirements, can vary by the nature of 
the responsibility or the underlying ac-
tivity. Throughout this part, the 
FHWA identifies the parties subject to 
a particular provision through the use 
of terms of reference defined as set 
forth in § 710.105. It is important to 
refer to those definitions, such as 
‘‘State Department of Transportation 
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(SDOT),’’ ‘‘grantee,’’ ‘‘subgrantee,’’ 
‘‘State agency’’ and ‘‘acquiring agen-
cy,’’ when applying the provisions in 
this part. 

(c) Where title 23 funds are trans-
ferred to other Federal agencies to ad-
minister, those agencies’ ROW and real 
estate procedures may be utilized. Ad-
ditional guidance is available elec-
tronically at the FHWA Real Estate 
Services Web site: http:// 
www.fhwa.dot.gov/realestate/index.htm. 

§ 710.105 Definitions. 

(a) Terms defined in 23 U.S.C. 101(a) 
and 49 CFR part 24 have the same 
meaning where used in this part, ex-
cept as modified in this section. 

(b) The following terms where used in 
this part have the following meaning: 

Access rights mean the right of in-
gress to and egress from a property to 
a public way. 

Acquiring agency means a State agen-
cy, other entity, or person acquiring 
real property for title 23, United States 
Code, purposes. When an acquiring 
agency acquires real property interests 
that will be incorporated into a project 
eligible for title 23 grant funds, the ac-
quiring agency must comply with Fed-
eral real estate and ROW requirements 
applicable to the grant. 

Acquisition means activities to obtain 
an interest in, and possession of, real 
property. 

Damages means the loss in the value 
attributable to remainder property due 
to the severance or consequential dam-
ages, as limited by State law, that 
arise when only part of an owner’s real 
property is acquired. 

Disposal means the transfer by sale or 
other conveyance of permanent rights 
in excess real property, when the real 
property interest is not currently or in 
the foreseeable future needed for high-
way ROW or other uses eligible for 
funding under title 23 of the United 
States Code. A disposal must meet the 
requirements contained in § 710.403(b) of 
this part. The term ‘‘disposal’’ includes 
actions by a grantee, or its sub-
grantees, in the nature of relinquish-
ment, abandonment, vacation, dis-
continuance, and disclaimer of real 
property or any rights therein. 

Donation means the voluntary trans-
fer of privately owned real property, by 

a property owner who has been in-
formed in writing by the acquiring 
agency of rights and benefits available 
to owners under the Uniform Act and 
this section, for the benefit of a public 
transportation project without com-
pensation or with compensation at less 
than fair market value. 

Early acquisition means acquisition of 
real property interests by an acquiring 
agency prior to completion of the envi-
ronmental review process for a pro-
posed transportation project, as pro-
vided under 23 CFR 710.501 and 23 U.S.C. 
108. 

Early Acquisition Project means a 
project for the acquisition of real prop-
erty interests prior to the completion 
of the environmental review process for 
the transportation project into which 
the acquired property will be incor-
porated, as authorized under 23 U.S.C. 
108 and implemented under § 710.501 of 
this part. It may consist of the acquisi-
tion of real property interests in a spe-
cific parcel, a portion of a transpor-
tation corridor, or an entire transpor-
tation corridor. 

Easement means an interest in real 
property that conveys a right to use or 
control a portion of an owner’s prop-
erty or a portion of an owner’s rights 
in the property either temporarily or 
permanently. 

Excess real property means a real 
property interest not needed currently 
or in the foreseeable future for trans-
portation purposes or other uses eligi-
ble for funding under title 23, United 
States Code. 

Federal-aid project means a project 
funded in whole or in part under, or re-
quiring an FHWA approval pursuant to 
provisions in chapter 1 of title 23, 
United States Code. 

Federally assisted means a project or 
program that receives grant funds 
under title 23, United States Code. 

Grantee means the party that is the 
direct recipient of title 23 funds and is 
accountable to FHWA for the use of the 
funds and for compliance with applica-
ble Federal requirements. 

Mitigation property means real prop-
erty interests acquired to mitigate for 
impacts of a project eligible for fund-
ing under title 23. 

Option means the purchase of a right 
to acquire real property within an 
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agreed-to period of time for an agreed- 
to amount of compensation or through 
an agreed-to method by which com-
pensation will be calculated. 

Person means any individual, family, 
partnership, corporation, or associa-
tion. 

Real Estate Acquisition Management 
Plan (RAMP) means a written docu-
ment that details how a non-State de-
partment of transportation grantee, 
subgrantee, or design-build contractor 
will administer the title 23 ROW and 
real estate requirements for its project 
or program of projects. The document 
must be approved by the SDOT, or by 
the funding agency in the case of a 
non-SDOT grantee, before any acquisi-
tion work may begin. It must lay out 
in detail how the acquisition and relo-
cation assistance programs will be ac-
complished and any anticipated issues 
that may arise during the process. If 
relocations are reasonably expected as 
part of the title 23 projects or program, 
the Real Estate Acquisition Manage-
ment Plan (RAMP) must address relo-
cation assistance and related proce-
dures. 

Real property or real property interest 
means any interest in land and any im-
provements thereto, including fee and 
less-than-fee interests such as: tem-
porary and permanent easements, air 
or access rights, access control, op-
tions, and other contractual rights to 
acquire an interest in land, rights to 
control use or development, leases, and 
licenses, and any other similar action 
to acquire or preserve ROW for a trans-
portation facility. As used in this part, 
the terms ‘‘real property’’ and ‘‘real 
property interest’’ are synonymous un-
less otherwise specified. 

Relinquishment means the conveyance 
of a portion of a highway ROW or facil-
ity by a grantee under title 23, United 
States Code, or its subgrantee, to an-
other government agency for continued 
transportation use. (See part 620, sub-
part B of this chapter.) 

Right-of-way (ROW) means real prop-
erty and rights therein obtained for the 
construction, operation, maintenance, 
or mitigation of a transportation or re-
lated facility funded under title 23, 
United States Code. 

ROW manual means an operations 
manual that establishes a grantee’s ac-

quisition, valuation, relocation, and 
property management and disposal re-
quirements and procedures, and has 
been approved in accordance with 
§ 710.201(c). 

ROW use agreement means real prop-
erty interests, defined by an agree-
ment, as evidenced by instruments 
such as a lease, license, or permit, for 
use of real property interests for non- 
highway purposes where the use is in 
the public interest, consistent with the 
continued operation, maintenance, and 
safety of the facility, and such use will 
not impair the highway or interfere 
with the free and safe flow of traffic 
(see also 23 CFR 1.23). These rights may 
be granted only for a specified period of 
time because the real property interest 
may be needed in the future for high-
way purposes or other purposes eligible 
for funding under title 23. 

Settlement means the result of nego-
tiations based on fair market value in 
which the amount of just compensation 
is agreed upon for the purchase of real 
property or an interest therein. This 
term includes the following: 

(1) An administrative settlement is a 
settlement reached prior to filing a 
condemnation proceeding based on 
value related evidence, administrative 
consideration, or other factors ap-
proved by an authorized agency offi-
cial. 

(2) A legal settlement is a settlement 
reached by an authorized legal rep-
resentative or a responsible official of 
the acquiring agency who has the legal 
power vested in him by State law, after 
filing a condemnation proceeding, in-
cluding agreements resulting from me-
diation and stipulated settlements ap-
proved by the court in which the con-
demnation action had been filed. 

(3) A court settlement or court award is 
any decision by a court that follows a 
contested trial or hearing before a 
jury, commission, judge, or other legal 
entity having the authority to estab-
lish the amount of just compensation 
for a taking under the laws of eminent 
domain. 

State agency means: A department, 
agency, or instrumentality of a State 
or of a political subdivision of a State; 
any department, agency, or instrumen-
tality of two or more States or of two 
or more political subdivisions of a 
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State or States; or any person who has 

the authority to acquire property by 

eminent domain, for public purposes, 

under State law. 

State department of transportation 

(SDOT) means the State highway de-

partment, transportation department, 

or other State transportation agency 

or commission to which title 23, United 

States Code, funds are apportioned. 

Stewardship/Oversight Agreement 

means the written agreement between 

the SDOT and FHWA that defines the 

respective roles and responsibilities of 

FHWA and the State for carrying out 

certain project review, approval, and 

oversight responsibilities under title 

23, including those activities specified 

by 23 U.S.C. 106(c)(3). 

Subgrantee means a government agen-

cy or legal entity that enters into an 

agreement with a grantee to carry out 

part or all of the activity funded by 

title 23 grant funds. A subgrantee is ac-

countable to the grantee for the use of 

the funds and for compliance with ap-

plicable Federal requirements. 

Temporary development restriction 

means the purchase of a right to tem-

porarily control or restrict develop-

ment or redevelopment of real prop-

erty. This right is for an agreed to time 

period, defines specifically what is re-

stricted or controlled, and is for an 

agreed to amount of compensation. 

Transportation project means any 

highway project, public transportation 

capital project, multimodal project, or 

other project that requires the ap-

proval of the Secretary. As used in this 

part, the term ‘‘transportation 

project’’ does not include an Early Ac-

quisition Project as defined in this sec-

tion. 

Uneconomic remnant means a remain-

der property which the acquiring agen-

cy has determined has little or no util-

ity or value to the owner. 

Uniform Act means the Uniform Relo-

cation Assistance and Real Property 

Acquisition Policies Act of 1970, as 

amended (Pub. L. 91–646, 84 Stat. 1894; 

primarily codified in 42 U.S.C. 4601 et 

seq.), and the implementing regulations 

at 49 CFR part 24. 

Subpart B—Program 
Administration 

SOURCE: 81 FR 57729, Aug. 23, 2016, unless 
otherwise noted. 

§ 710.201 Grantee and subgrantee re-
sponsibilities. 

(a) Program oversight. States admin-
ister the Federal-aid highway program, 
funded under chapter 1 of title 23, 
United States Code, through their 
SDOTs. The SDOT shall have overall 
responsibility for the acquisition, man-
agement, and disposal of real property 
interests on its Federal-aid projects, 
including when those projects are car-
ried out by the SDOT’s subgrantees or 
contractors. This responsibility shall 
include ensuring compliance with the 
requirements of this part and other 
Federal laws, including regulations. 
Non-SDOT grantees of funds under 
title 23 must comply with the require-
ments under this part, except as other-
wise expressly provided in this part, 
and are responsible for ensuring com-
pliance by their subgrantees and con-
tractors with the requirements of this 
part and other Federal laws, including 
regulations. 

(b) Organization. Each grantee and 
subgrantee, including any other acquir-
ing agency acting on behalf of a grant-
ee or subgrantee, shall be adequately 
staffed, equipped, and organized to dis-
charge its real property related respon-
sibilities. 

(c) ROW manual. (1) Every grantee 
must ensure that its title 23-funded 
projects are carried out using an 
FHWA-approved and up-to-date ROW 
manual or RAMP that is consistent 
with applicable Federal requirements, 
including the Uniform Act and this 
part. Each SDOT that receives funding 
under title 23, United States Code, 
shall maintain an approved and up-to- 
date ROW manual describing its ROW 
organization, policies, and procedures. 
Non-SDOT grantees may use one of the 
procedures in paragraph (d) to meet the 
requirements in this paragraph; how-
ever, the ROW manual options can only 
be used with SDOT approval and per-
mission. The ROW manual shall de-
scribe functions and procedures for all 
phases of the ROW program, including 
appraisal and appraisal review, waiver 
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valuation, negotiation and eminent do-
main, property management, reloca-
tion assistance, administrative settle-
ments, legal settlements, and oversight 
of its subgrantees and contractors. The 
ROW manual shall also specify proce-
dures to prevent conflict of interest 
and avoid fraud, waste, and abuse. The 
ROW manual shall be in sufficient de-
tail and depth to guide the grantee, its 
employees, and others involved in ac-
quiring, managing, and disposing of 
real property interests. Grantees, sub-
grantees, and their contractors must 
comply with current FHWA require-
ments whether or not the requirements 
are included in the FHWA-approved 
ROW manual. 

(2) The SDOT’s ROW manual must be 
developed and updated, as a minimum, 
to meet the following schedule: 

(i) The SDOTs shall prepare and sub-
mit for approval by FHWA an up-to- 
date ROW Manual by no later than Au-
gust 23, 2018. 

(ii) Every 5 years thereafter, the 
chief administrative officer of the 
SDOT shall certify to the FHWA that 
the current SDOT ROW manual con-
forms to existing practices and con-
tains necessary procedures to ensure 
compliance with Federal and State real 
estate law and regulation, including 
this part. 

(iii) The SDOT shall update its ROW 
manual periodically to reflect changes 
in operations and submit the updated 
materials for approval by the FHWA. 

(d) ROW manual alternatives. Non- 
SDOT grantees, and all subgrantees, 
design-build contractors, and other ac-
quiring agencies carrying out a project 
funded by a grant under title 23, United 
States Code, must demonstrate that 
they will use FHWA-approved ROW 
procedures for acquisition and other 
real estate activities, and that they 
have the ability to comply with cur-
rent FHWA requirements, including 
this part. This can be done through any 
of the following methods: 

(1) Certification in writing that the 
acquiring agency will adopt and use 
the FHWA-approved SDOT ROW man-
ual; 

(2) Submission of the acquiring agen-
cy’s own ROW manual to the grantee 
for review and determination whether 
it complies with Federal and State re-

quirements, together with a certifi-
cation that once the reviewing agency 
approves the manual, the acquiring 
agency will use the approved ROW 
manual; or 

(3)(i) Submission of a RAMP setting 
forth the procedures the acquiring 
agency or design-build contractor in-
tends to follow for a specified project 
or group of projects, along with a cer-
tification that if the reviewing agency 
approves the RAMP, the acquiring 
agency or design-build contractor will 
follow the approved RAMP for the 
specified program or project(s). The use 
of a RAMP is appropriate for a sub-
grantee, non-SDOT grantee, or design- 
build contractor if that party infre-
quently carries out title 23 programs or 
projects, the program or project is non- 
controversial, and the project is not 
complex. 

(ii) Subgrantees, design-build con-
tractors, and other acquiring agencies 
carrying out a project for an SDOT 
submit the required certification and 
information to the SDOT, and the 
SDOT will review and make a deter-
mination on behalf of FHWA. Non- 
SDOT grantees submit the required 
certification and information directly 
to FHWA. Non-SDOT grantees are re-
sponsible for submitting to FHWA the 
required certification and information 
for any subgrantee, contractor, and 
other acquiring agency carrying out a 
project for the non-SDOT grantee. 

(e) Record keeping. The acquiring 
agency shall maintain adequate 
records of its acquisition and property 
management activities. 

(1) Acquisition records, including 
records related to owner or tenant dis-
placements, and property inventories 
of improvements acquired shall be in 
sufficient detail to demonstrate com-
pliance with this part and 49 CFR part 
24. These records shall be retained at 
least 3 years from the later of either: 

(i) The date the SDOT or other grant-
ee receives Federal reimbursement of 
the final payment made to each owner 
of a property and to each person dis-
placed from a property; or 

(ii) The date of reimbursement for 
early acquisitions or credit toward the 
State share of a project is approved 
based on early acquisition activities 
under § 710.501. 
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(2) Property management records 
shall include inventories of real prop-
erty interests considered excess to 
project or program needs, as well as all 
authorized ROW use agreements for 
real property acquired with title 23 
funds or incorporated into a program 
or project that received title 23 fund-
ing. 

(f) Procurement. Contracting for all 
activities required in support of an 
SDOT’s or other grantee’s ROW 
projects or programs through the use 
of private consultants and other serv-
ices shall conform to 2 CFR 200.317, ex-
cept to the extent that the procure-
ment is required to adhere to require-
ments under 23 U.S.C. 112(b)(2) and 23 
CFR part 172 for engineering and de-
sign related consultant services. 

(g) Use of other public land acquisition 
organizations, conservation organiza-
tions, or private consultants. The grantee 
may enter into written agreements 
with other State, county, municipal, or 
local public land acquisition organiza-
tions, conservation organizations, pri-
vate consultants, or other persons to 
carry out its authorities under this 
part. Such organizations, firms, or per-
sons must comply with the grantee’s 
ROW manual or RAMP as approved in 
accordance with paragraphs (c) or (d) of 
this section. The grantee shall monitor 
any such real property interest acquisi-
tion activities to ensure compliance 
with State and Federal law, and is re-
sponsible for informing such persons of 
all such requirements and for imposing 
sanctions in cases of material non- 
compliance. 

(h) Assignment of FHWA approval ac-
tions to an SDOT. The SDOT and FHWA 
will agree in their Stewardship/Over-
sight Agreement on the scope of prop-
erty-related oversight and approvals 
under this part that will be performed 
directly by FHWA and those that 
FHWA will assign to the SDOT. This 
assignment provision does not apply to 
other grantees of title 23 funds. The 
content of the most recent Steward-
ship/Oversight Agreement shall be re-
flected in the FHWA-approved SDOT 
ROW manual. The agreement, and thus 
the SDOT ROW manual, will indicate 
which Federal-aid projects require sub-
mission of materials for FHWA review 
and approval. The FHWA retains re-

sponsibility for any approval action 
not expressly assigned to the SDOT in 
the Stewardship/Oversight Agreement. 

§ 710.203 Title 23 funding and reim-
bursement. 

(a) General conditions. Except as oth-
erwise provided in § 710.501 for early ac-
quisition, a State agency only may ac-
quire real property, including mitiga-
tion property, with title 23 grant funds 
if the following conditions are satis-
fied: 

(1) The project for which the real 
property is acquired is included in an 
approved Statewide Transportation Im-
provement Program (STIP); 

(2) The grantee has executed a 
project agreement or other agreement 
recognized under title 23 reflecting the 
Federal funding terms and conditions 
for the project; 

(3) Preliminary acquisition activi-
ties, including a title search, appraisal, 
appraisal review and waiver valuation 
preparation, preliminary property map 
preparation and preliminary relocation 
planning activities, limited to search-
ing for comparable properties, identi-
fying replacement neighborhoods and 
identifying available public services, 
can be advanced under preliminary en-
gineering, as defined in § 646.204 of this 
chapter, prior to completion of the Na-
tional Environmental Policy Act 
(NEPA) (42 U.S.C. 4321, et seq.) review, 
while other work involving contact 
with affected property owners for pur-
poses of negotiation and relocation as-
sistance must normally be deferred 
until after NEPA approval, except as 
provided in § 710.501, early acquisition; 
and in § 710.503 for protective buying 
and hardship acquisition; and 

(4) Costs have been incurred in con-
formance with State and Federal re-
quirements. 

(b) Direct eligible costs. Federal funds 
may only participate in direct costs 
that are identified specifically as an 
authorized acquisition activity such as 
the costs of acquiring the real property 
incorporated into the final project and 
the associated direct costs of acquisi-
tion, except in the case of a State that 
has an approved indirect cost alloca-
tion plan as stated in § 710.203(d) or spe-
cifically provided by statute. Partici-
pation is provided for: 
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(1) Real property acquisition. Usual 
costs and disbursements associated 
with real property acquisition as re-
quired under the laws of the State, in-
cluding the following: 

(i) The cost of contracting for private 
acquisition services or the cost associ-
ated with the use of local public agen-
cies; 

(ii) Ordinary and reasonable costs of 
acquisition activities, such as, ap-
praisal, waiver valuation development, 
appraisal review, cost estimates, relo-
cation planning, ROW plan prepara-
tion, title work, and similar necessary 
ROW related work; 

(iii) The compensation paid for the 
real property interest and costs nor-
mally associated with completing the 
purchase, such as document fees and 
document stamps. The costs of acquir-
ing options and other contractual 
rights to acquire an interest in land, 
rights to control use or development, 
leases, ROWs, and any other similar ac-
tion to acquire or preserve rights-of 
way for a transportation facility are el-
igible costs when FHWA determines 
such costs are actual, reasonable and 
necessary costs. Costs under this para-
graph do not include salary and related 
expenses for an acquiring agency’s em-
ployees (see payroll-related expenses in 
paragraph (b)(5) of this section); 

(iv) The cost of administrative settle-
ments in accordance with 49 CFR 
24.102(i), legal settlements, court 
awards, and costs incidental to the 
condemnation process. This includes 
reasonable acquiring agency attorney’s 
fees, but excludes attorney’s fees for 
other parties except where required by 
State law (including an order of a court 
of competent jurisdiction) or approved 
by FHWA; 

(v) The cost of minimum payments 
and waiver valuation amounts included 
in the approved ROW manual or ap-
proved RAMP; and 

(vi) Ordinary and reasonable costs as-
sociated with closing, and costs of fi-
nalizing the acquisition. 

(2) Relocation assistance and payments. 
Usual costs and disbursements associ-
ated with the following: 

(i) Relocation assistance and pay-
ments required under 49 CFR part 24; 
and 

(ii) Relocation assistance and pay-
ments provided under the laws of the 
State that may exceed the require-
ments of 49 CFR part 24, except for re-
location assistance and payments pro-
vided to aliens not lawfully present in 
the United States. 

(3) Damages. The cost of severance 
and/or consequential damages to re-
maining real property resulting from a 
partial acquisition, actual or construc-
tive, of real property for a project 
based on elements compensable under 
State law. 

(4) Property management. The net cost 
of managing real property prior to and 
during construction to provide for 
maintenance, protection, and the clear-
ance and disposal of improvements 
until final project acceptance. 

(5) Payroll-related expenses. Salary 
and related expenses (compensation for 
personal services) of employees of an 
acquiring agency for work on a project 
funded by a title 23 grant are eligible 
costs in accordance with 2 CFR part 225 
(formerly OMB Circular A–87), as are 
salary and related expenses of a grant-
ee’s employees for work with an ac-
quiring agency or a contractor to en-
sure compliance with Federal require-
ments on a title 23 project if the work 
is dedicated to a specific project and 
documented in accordance with 2 CFR 
part 225. 

(6) Property not incorporated into a 
project funded under title 23, United 
States Code. The cost of property not 
incorporated into a project may be eli-
gible for reimbursement in the fol-
lowing circumstances: 

(i) General. Costs for construction 
material sites, property acquisitions to 
a logical boundary, eligible Transpor-
tation Alternatives (TA) projects, sites 
for disposal of hazardous materials, en-
vironmental mitigation, environ-
mental banking activities, or last re-
sort housing; and 

(ii) Easements and alternate access not 
incorporated into the ROW. The cost of 
acquiring easements and alternate ac-
cess points necessary for highway con-
struction and maintenance outside the 
approved ROW limits for permanent or 
temporary use. 

(7) Uneconomic remnants. The cost of 
uneconomic remnants purchased in 
connection with the acquisition of a 
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partial taking for the project as re-

quired by the Uniform Act. 

(8) Access rights. Payment for full or 

partial control of access on an existing 

road or highway (i.e., one not on a new 

location), based on elements compen-

sable under applicable State law. Par-

ticipation does not depend on another 

real property interest being acquired or 

on further construction of the highway 

facility. 

(9) Utility and railroad property. (i) 

The cost to replace operating real prop-

erty owned by a displaced utility or 

railroad and conveyed to an acquiring 

agency for a project, as provided in 23 

CFR part 140, subpart I, Reimburse-

ment for Railroad Work, and 23 CFR 

part 645, subpart A, Utility Reloca-

tions, Adjustments and Reimburse-

ment, and 23 CFR part 646, subpart B, 

Railroad-Highway Projects; and 

(ii) Participation in the cost of ac-

quiring non-operating utility or rail-

road real property shall be in the same 

manner as that used in the acquisition 

of other privately owned property. 

(c) Withholding payment. The FHWA 

may withhold payment under the con-

ditions described in 23 CFR 1.36 for fail-

ure to comply with Federal law or reg-

ulation, State law, or under cir-

cumstances of waste, fraud, and abuse. 

(d) Indirect costs. Indirect costs may 

be claimed under the provisions of 2 

CFR part 225 (formerly OMB Circular 

A–87). Indirect costs may be included 

on billings after the indirect cost allo-

cation plan has been prepared in ac-

cordance with 2 CFR part 225 and ap-

proved by FHWA, other cognizant Fed-

eral agency, or, in the case of an SDOT 

subgrantee without a rate approved by 

a cognizant Federal agency, by the 

SDOT. Indirect costs for an SDOT may 

include costs of providing program- 

level guidance, consultation, and over-

sight to other acquiring agencies and 

contractors where ROW activities on 

title 23-funded projects are performed 

by non-SDOT personnel. 

Subpart C—Project Development 

SOURCE: 81 FR 57729, Aug. 23, 2016, unless 

otherwise noted. 

§ 710.301 General. 

The project development process 
typically follows a sequence of actions 
and approvals in order to qualify for 
funding. The key steps in this process 
typically are planning, environmental 
review, project agreement/authoriza-
tion, acquisition, construction adver-
tising, and construction. 

§ 710.303 Project authorization and 
agreements. 

As a condition of Federal funding 
under title 23, the grantee shall obtain 
FHWA authorization in writing or elec-
tronically before proceeding with any 
real property acquisition using title 23 
funds, including early acquisitions 
under § 710.501(e) and hardship acquisi-
tion and protective buying under 
§ 710.503. For projects funded under 
chapter 1, title 23, United States Code, 
the grantee must prepare a project 
agreement in accordance with 23 CFR 
part 630, subpart A. Authorizations and 
agreements shall be based on an ac-
ceptable estimate for the cost of acqui-
sition. 

§ 710.305 Acquisition. 

(a) General. The process of acquiring 
real property includes appraisal, ap-
praisal review, waiver valuations, es-
tablishing estimates of just compensa-
tion, negotiations, relocation assist-
ance, administrative and legal settle-
ments, and court settlements and con-
demnations. Grantees must ensure all 
acquisition and related relocation as-
sistance activities are performed in ac-
cordance with 49 CFR part 24 and this 
part. If a grantee does not directly own 
the real property interests used for a 
title 23 project, the grantee must have 
an enforceable subgrant agreement or 
other agreement with the owner of the 
ROW that permits the grantee to en-
force applicable Federal requirements 
affecting the real property interests, 
including real property management 
requirements under subpart D of this 
part. 

(b) Adequacy of real property interest. 
The real property interests acquired 
for any project funded under title 23 
must be adequate to fulfill the purpose 
of the project. Except in the case of an 
Early Acquisition Project, this means 
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adequate for the construction, oper-
ation, and maintenance of the result-
ing facility, and for the protection of 
both the facility and the traveling pub-
lic. 

(c) Establishment and offer of just com-
pensation. The amount believed to be 
just compensation shall be approved by 
a responsible official of the acquiring 
agency. This shall be done in accord-
ance with 49 CFR 24.102(d). 

(d) Description of acquisition process. 
The acquiring agency shall provide per-
sons affected by projects or acquisi-
tions advanced under title 23 of the 
United States Code with a written de-
scription of its real property acquisi-
tion process under State law and this 
part, and of the owner’s rights, privi-
leges, and obligations. The description 
shall be written in clear, non-technical 
language and, where appropriate, be 
available in a language other than 
English in accordance with 49 CFR 24.5, 
24.102(b), and 24.203. 

§ 710.307 Construction advertising. 

(a) The grantee must manage real 
property acquired for a project until it 
is required for construction. Except for 
properties acquired under the early ac-
quisition provisions of 23 CFR 
710.501(e), clearance of improvements 
can be scheduled during the acquisition 
phase of the project using sale/removal 
agreements, separate demolition con-
tracts, or be included as a work item in 
the construction contract. The grantee 
shall develop ROW availability state-
ments and certifications related to 
project acquisitions as described in 23 
CFR 635.309. 

(b) The FHWA–SDOT Stewardship/ 
Oversight Agreement will specify 
SDOT responsibility for the review and 
approval of the ROW availability state-
ments and certifications in accordance 
with applicable law. Generally, for non- 
National Highway System projects, the 
SDOT has full responsibility for deter-
mining that right-of-way is available 
for construction. For non-SDOT grant-
ees, FHWA will be responsible for the 
review and approval. 

§ 710.309 Design-build projects. 

(a) In the case of a design-build 
project, ROW must be acquired and 
cleared in accordance with the Uniform 

Act and the FHWA-approved ROW 

manual or RAMP, as provided in 

§ 710.201(c) and (d). The grantee shall 

submit a ROW certification in accord-

ance with 23 CFR 635.309(p) when re-

questing FHWA’s authorization. The 

grantee shall ensure that ROW is avail-

able prior to the start of physical con-

struction on individual properties. 

(b) The decision to advance a ROW 

segment to the construction stage 

shall not impair the safety or in any 

way be coercive in the context of 49 

CFR 24.102(h) with respect to 

unacquired or occupied properties on 

the same or adjacent segments of 

project ROW. 

(c) The grantee may choose not to 

allow construction to commence until 

all property is acquired and relocations 

have been completed; or, the grantee 

may permit the construction to be 

phased or segmented to allow ROW ac-

tivities to be completed on individual 

properties or a group of properties, 

with ROW certifications done in a man-

ner satisfactory to the grantee for each 

phase or segment. 

(d) If the grantee elects to include 

ROW services within the design-build-

er’s scope of work for the design-build 

contract, the following provisions must 

be addressed in the request for pro-

posals document: 

(1) The design-builder must submit 

written certification in its proposal 

that it will comply with the process 

and procedures in the FHWA-approved 

ROW manual or RAMP as provided in 

§ 710.201(c) and (d). 

(2) When relocation of displaced per-

sons from their dwellings has not been 

completed, the grantee or design-build-

er shall establish a hold off zone 
around all occupied properties to en-
sure compliance with ROW procedures 
prior to starting construction activi-
ties in affected areas. The limits of this 
zone should be established by the 
grantee prior to the design-builder en-
tering onto the property. There should 
be no construction-related activity 
within the hold off zone until the prop-
erty is vacated. The design-builder 
must have written notification of va-
cancy from the grantee prior to enter-
ing the hold off zone. 
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(3) Contractors activities must be 
limited to those that the grantee deter-
mines do not have a material adverse 
impact on the quality of life of those in 
occupied properties that have been or 
will be acquired. 

(4) The grantee will provide a ROW 
project manager who will serve as the 
first point of contact for all ROW 
issues. 

(e) If the grantee elects to perform 
all ROW services relating to the de-
sign-build contract, the provisions in 
§ 710.307 will apply. The grantee will no-
tify potential offerors of the status of 
all ROW issues in the request for pro-
posal document. 

Subpart D—Real Property 
Management 

SOURCE: 81 FR 57729, Aug. 23, 2016, unless 
otherwise noted. 

§ 710.401 General. 

This subpart describes the grantee’s 
responsibilities to control the use of 
real property acquired for a project in 
which Federal funds participated in 
any phase of the project. The grantee 
shall specify in its approved ROW man-
ual or RAMP, the procedures for the 
maintenance, ROW use agreements, 
and disposal of real property interests 
acquired with title 23 funds. The grant-
ee shall ensure that subgrantees, in-
cluding local agencies, follow Federal 
requirements and approved ROW proce-
dures as provided in § 710.201(c) and (d). 

§ 710.403 Management. 

(a) As provided in § 710.201(h), FHWA 
and SDOT may use their Stewardship/ 
Oversight Agreement to enter into a 
written agreement establishing which 
approvals the SDOT may make on be-
half of FHWA, provided FHWA may not 
assign to the SDOT the decision to 
allow any ROW use agreement or any 
disposal on or within the approved 
ROW limits of the Interstate, including 
any change in access control. The as-
signment agreement provisions in 
§ 710.201(h) and this paragraph do not 
apply to non-SDOT grantees. 

(b) The grantee must ensure that all 
real property interests within the ap-
proved ROW limits or other project 
limits of a facility that has been fund-

ed under title 23 are devoted exclu-
sively to the purposes of that facility 
and the facility is preserved free of all 
other public or private alternative 
uses, unless such non-highway alter-
native uses are permitted by Federal 
law (including regulations) or the 
FHWA. An alternative use, whether 
temporary under § 710.405 or permanent 
as provided in § 710.409, must be in the 
public interest, consistent with the 
continued operation, maintenance, and 
safety of the facility, and such use 
must not impair the highway or inter-
fere with the free and safe flow of traf-
fic (see also 23 CFR 1.23). Park and Ride 
lots are exempted from the provisions 
of this part. Park and Ride lots re-
quirements are found 23 U.S.C. 137 and 
23 CFR 810.106. 

(c) Grantees shall specify procedures 
in their approved ROW manual or 
RAMP for determining when a real 
property interest is excess real prop-
erty and may be disposed of in accord-
ance with this part. These procedures 
must provide for coordination among 
relevant State organizational units 
that may be interested in the proposed 
use or disposal of the real property. 
Grantees also shall specify procedures 
in their ROW manual or RAMP for de-
termining when a real property inter-
est is excess and when a real property 
interest may be made available under a 
ROW use agreement for an alternative 
use that satisfies the requirements de-
scribed in paragraph (b) of this section. 

(d) Disposal actions and ROW use 
agreements, including leasing actions, 
are subject to 23 CFR part 771. 

(e) Current fair market value must be 
charged for the use or disposal of all 
real property interests if those real 
property interests were obtained with 
title 23, United States Code, funding 
except as provided in paragraphs (e)(1) 
through (6) of this section. The term 
fair market value as used for acquisi-
tion and disposal purposes is as defined 
by State statute and/or State court de-
cisions. Exceptions to the requirement 
for charging fair market value must be 
submitted to FHWA in writing and 
may be approved by FHWA in the fol-
lowing situations: 

(1) When the grantee shows that an 
exception is in the overall public inter-
est based on social, environmental, or 
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economic benefits, or is for a non-
proprietary governmental use. The 
grantee’s ROW manual or RAMP must 
include criteria for evaluating dis-
posals at less than fair market value, 
and a method for ensuring the public 
will receive the benefit used to justify 
the less than fair market value dis-
posal. 

(2) Use by public utilities in accord-
ance with 23 CFR part 645. 

(3) Use by railroads in accordance 
with 23 CFR part 646. 

(4) Use for bikeways and pedestrian 
walkways in accordance with 23 CFR 
part 652. 

(5) Uses under 23 U.S.C. 142(f), Public 
Transportation. Lands and ROWs of a 
highway constructed using Federal-aid 
highway funds may be made available 
without charge to a publicly owned 
mass transit authority for public tran-
sit purposes whenever the public inter-
est will be served, and where this can 
be accomplished without impairing 
automotive safety or future highway 
improvements. 

(6) Use for other transportation 
projects eligible for assistance under 
title 23 of the United States Code, pro-
vided that a concession agreement, as 
defined in § 710.703, shall not constitute 
a transportation project exempt from 
fair market value requirements. 

(f) The Federal share of net income 
from the use or disposal of real prop-
erty interests obtained with title 23 
funds shall be used by the grantee for 
activities eligible for funding under 
title 23. Where project income derived 
from the use or disposal of real prop-
erty interests is used for subsequent 
title 23-eligible projects, the funds are 
not considered Federal financial assist-
ance and use of the income does not 
cause title 23 requirements to apply. 

§ 710.405 ROW use agreements. 

(a) A ROW use agreement for the 
non-highway use of real property inter-
ests may be executed with a public en-
tity or private party in accordance 
with § 710.403 and this section. Any non- 
highway alternative use of real prop-
erty interests requires approval by 
FHWA, including a determination by 
FHWA that such occupancy, use, or 
reservation is in the public interest; is 
consistent with the continued use, op-

erations, maintenance, and safety of 
the facility; and such use does not im-
pair the highway or interfere with the 
free and safe flow of traffic as described 
in § 710.403(b). Except for Interstate 
Highways, where the SDOT controls 
the real property interest, the FHWA 
may assign its determination and ap-
proval responsibilities to the SDOT in 
their Stewardship/Oversight Agree-
ment. 

(1) This section applies to highways 
as defined in 23 U.S.C. 101(a) that re-
ceived title 23, United States Code, fi-
nancial assistance in any way. 

(2) This section does not apply to the 
following: 

(i) Uses by railroads and public utili-
ties which cross or otherwise occupy 
Federal-aid highway ROW and that are 
governed by other sections of this title; 

(ii) Relocations of railroads or utili-
ties for which reimbursement is 
claimed under 23 CFR part 140, sub-
parts E and H, 23 CFR part 645, or 23 
CFR part 646, subpart B; and 

(iii) Bikeways and pedestrian walk-
ways as covered in 23 CFR part 652. 

(b) Subject to the requirements in 
this subpart, ROW use agreements for a 
time-limited occupancy or use of real 
property interests may be approved if 
the grantee has acquired sufficient 
legal right, title, and interest in the 
ROW of a federally assisted highway to 
permit the non-highway use. A ROW 
use agreement must contain provisions 
that address the following items: 

(1) Ensure the safety and integrity of 
the federally assisted facility; 

(2) Define the term of the agreement; 
(3) Identify the design and location of 

the non-highway use; 
(4) Establish terms for revocation of 

the ROW use agreement and removal of 
improvements at no cost to the FHWA; 

(5) Provide for adequate insurance to 
hold the grantee and the FHWA harm-
less; 

(6) Require compliance with non-
discrimination requirements; 

(7) Require grantee and FHWA ap-
proval, if not assigned to SDOT, and 
SDOT approval if the agreement af-
fects a Federal-aid highway and the 
SDOT is not the grantee, for any sig-
nificant revision in the design, con-
struction, or operation of the non-high-
way use; and 



506 

23 CFR Ch. I (4–1–25 Edition) § 710.407 

(8) Grant access to the non-highway 

use by the grantee and FHWA, and the 

SDOT if the agreement affects a Fed-

eral-aid highway and the SDOT is not 

the grantee, for inspection, mainte-

nance, and for activities needed for re-

construction of the highway facility. 

(9) Additional terms and conditions 

appropriate for inclusion in ROW use 

agreements are described in FHWA 

guidance at http://www.fhwa.dot.gov/ 
real_estate/right-of-way/cor-
ridor_management/air-
space_guidelines.cfm. The terms and 

conditions listed in the guidance are 

not mandatory requirements. 

(c) Where a proposed use requires 

changes in the existing highway, such 

changes shall be provided without cost 

to Federal funds unless otherwise spe-

cifically agreed to by the grantee and 

FHWA. 

(d) Proposed uses of real property in-

terests shall conform to the current de-
sign standards and safety criteria of 
FHWA for the functional classification 
of the highway facility in which the 
property is located. 

(e) An individual, company, organiza-
tion, or public agency desiring to use 
real property interests shall submit a 
written request to the grantee, to-
gether with an application supporting 
the proposal. If FHWA is the approving 
authority, the grantee shall forward 
the request, application, and the 
SDOT’s recommendation if the pro-
posal affects a Federal-aid highway, 
and the proposed ROW use agreement, 
together with its recommendation and 
any necessary supplemental informa-
tion, to FHWA. The submission shall 
affirmatively provide for adherence to 
all requirements contained in this sub-
part and must include the following in-
formation: 

(1) Identification of the party respon-
sible for developing and operating the 
proposed use; 

(2) A general statement of the pro-
posed use; 

(3) A description of why the proposed 
use would be in the public interest; 

(4) Information demonstrating the 
proposed use would not impair the 
highway or interfere with the free and 
safe flow of traffic; 

(5) The proposed design for the use of 
the space, including any facilities to be 
constructed; 

(6) Maps, plans, or sketches to ade-
quately demonstrate the relationship 
of the proposed project to the highway 
facility; 

(7) Provision for vertical and hori-
zontal access for maintenance pur-
poses; 

(8) A description of other general pro-
visions such as the term of use, insur-
ance requirements, design limitations, 
safety mandates, accessibility, and 
maintenance as outlined further in this 
section; and 

(9) An adequately detailed three-di-
mensional presentation of the space to 
be used and the facility to be con-
structed if required by FHWA or the 
grantor. Maps and plans may not be re-
quired if the available real property in-
terest is to be used for leisure activi-
ties (such as walking or biking), beau-
tification, parking of motor vehicles, 
public mass transit facilities, and simi-
lar uses. In such cases, an acceptable 
metes and bounds description of the 
surface area, and appropriate plans or 
cross sections clearly defining the 
vertical use limits, may be furnished in 
lieu of a three-dimensional description, 
at the grantee’s discretion. 

§ 710.407 [Reserved] 

§ 710.409 Disposal of excess real prop-
erty. 

(a) Excess real property outside or 
within the approved right-of-way lim-
its or other project limits may be sold 
or conveyed to a public entity or to a 
private party in accordance with 
§ 710.403(a), (c), (d), (e), (f) and this sec-
tion. Approval by FHWA is required for 
disposal of excess real property unless 
otherwise provided in this section or in 
the FHWA–SDOT Stewardship/Over-
sight Agreement. 

(b) Federal, State, and local agencies 
shall be afforded the opportunity to ac-
quire excess real property considered 
for disposal when such real property in-
terests have potential use for parks, 
conservation, recreation, or related 
purposes, and when such a transfer is 
allowed by State law. When this poten-
tial exists, the grantee shall notify the 
appropriate agencies of its intentions 
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to dispose of the real property interests 
determined to be excess. 

(c) The grantee may decide to retain 
excess real property to restore, pre-
serve, or improve the scenic beauty and 
environmental quality adjacent to the 
transportation facility. 

(d) Where the transfer of excess real 
property to other agencies at less than 
fair market value for continued public 
use is clearly justified as in the public 
interest and approved by FHWA under 
§ 710.403(e), the deed shall provide for 
reversion of the property for failure to 
continue public ownership and use. 
Where property is sold at fair market 
value, no reversion clause is required. 

(e) No FHWA approval is required for 
disposal of excess real property located 
outside of the approved ROW limits or 
other project limits if Federal funds 
did not participate in the acquisition 
cost of the real property. 

(f) Highway facilities in which Fed-
eral funds participated in either the 
ROW or construction may be relin-
quished to another governmental agen-
cy for continued highway use under the 
provisions of 23 CFR part 620, subpart 
B. 

(g) A request for approval of a dis-
posal must demonstrate compliance 
with the requirements of § 710.403(a), 
(c), (d), (e), (f) and this section. An in-
dividual, company, organization, or 
public agency requesting a grantee to 
approve of a disposal of excess real 
property within the approved ROW lim-
its or other project limits, or to ap-
prove of a disposal of excess real prop-
erty outside the ROW limits that was 
acquired with title 23 of the United 
States Code funding, shall submit a 
written request to the grantee, to-
gether with an application supporting 
the proposal. If the FHWA is the ap-
proving authority, the grantee shall 
forward the request, the SDOT rec-
ommendation if the proposal affects a 
Federal-aid highway, the application, 
and proposed terms and conditions, to-
gether with its recommendation and 
any necessary supplemental informa-
tion, to FHWA. The submission shall 
affirmatively provide for adherence to 
requirements contained in this section 
and must include the information spec-
ified in § 710.405(e)(1) through (9). 

Subpart E—Property Acquisition 
Alternatives 

SOURCE: 81 FR 57729, Aug. 23, 2016, unless 
otherwise noted. 

§ 710.501 Early acquisition. 

(a) General. A State agency may ini-
tiate acquisition of real property inter-
ests for a proposed transportation 
project at any time it has the legal au-
thority to do so. The State agency may 
undertake Early Acquisition Projects 
before the completion of the environ-
mental review process for the proposed 
transportation project for corridor 
preservation, access management, or 
other purposes. Subject to the require-
ments in this section, State agencies 
may fund Early Acquisition Project 
costs entirely with State funds with no 
title 23 participation; use State funds 
initially but seek title 23 credit or re-
imbursement when the acquired prop-
erty is incorporated into a transpor-
tation project eligible for Federal sur-
face transportation program funds; or 
use the normal Federal-aid project 
agreement and reimbursement process 
to fund an Early Acquisition Project 
pursuant to paragraph (e) of this sec-
tion. The early acquisition of a real 
property interest under this section 
shall be carried out in compliance with 
all requirements applicable to the ac-
quisition of real property interests for 
federally assisted transportation 
projects. 

(b) State-funded early acquisition with-
out Federal credit or reimbursement. A 
State agency may carry out early ac-
quisition entirely at its expense and 
later incorporate the acquired real 
property into a transportation project 
or program for which the State agency 
receives Federal financial assistance or 
other Federal approval under title 23 
for other transportation project activi-
ties. In order to maintain eligibility 
for future Federal assistance on the 
project, early acquisition activities 
funded entirely without Federal par-
ticipation must comply with the re-
quirements of § 710.501(c)(1) through (5). 

(c) State-funded early acquisition eligi-
ble for future credit. Subject to 
§ 710.203(b) (direct eligible costs), 
§ 710.505(b), and § 710.507 (State and local 
contributions), Early Acquisition 
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Project costs incurred by a State agen-
cy at its own expense prior to comple-
tion of the environmental review proc-
ess for a proposed transportation 
project are eligible for use as a credit 
toward the non-Federal share of the 
total project costs if the project re-
ceives surface transportation program 
funds, and if the following conditions 
are met: 

(1) The property was lawfully ob-
tained by the State agency; 

(2) The property was not land de-
scribed in 23 U.S.C. 138; 

(3) The property was acquired, and 
any relocations were carried out, in ac-
cordance with the provisions of the 
Uniform Act and regulations in 49 CFR 
part 24; 

(4) The State agency complied with 
the requirements of title VI of the Civil 
Rights Act of 1964 (42 U.S.C. 2000d– 
2000d–4); 

(5) The State agency determined, and 
FHWA concurred, the early acquisition 
did not influence the environmental re-
view process for the proposed transpor-
tation project, including: 

(i) The decision on need to construct 
the proposed transportation project; 

(ii) The consideration of any alter-
natives for the proposed transportation 
project required by applicable law; and 

(iii) The selection of the design or lo-
cation for the proposed transportation 
project; and 

(6) The property will be incorporated 
into the project for which surface 
transportation program funds are re-
ceived and to which the credit will be 
applied. 

(d) State-funded early acquisition eligi-
ble for future reimbursement. Early Ac-
quisition Project costs incurred by a 
State agency prior to completion of the 
environmental review process for the 
transportation project are eligible for 
reimbursement from title 23 funds ap-
portioned to the State once the real 
property interests are incorporated 
into a project eligible for surface trans-
portation program funds if the State 
agency demonstrates, and FHWA con-
curs, that the terms and conditions 
specified in the requirements of 
§ 710.501(c)(1) through (5), and the re-
quirements of § 710.203(b) (direct eligi-
ble costs) have been met. The State 
agency must demonstrate that it has 

met the following requirements, as set 
forth in 23 U.S.C. 108(c)(3): 

(1) Any land acquired, and relocation 
assistance provided, complied with the 
Uniform Act; 

(2) The requirements of title VI of 
the Civil Rights Act of 1964 have been 
complied with; 

(3) The State has a mandatory com-
prehensive and coordinated land use, 
environment, and transportation plan-
ning process under State law and the 
acquisition is certified by the Governor 
as consistent with the State plans be-
fore the acquisition; 

(4) The acquisition is determined in 
advance by the Governor to be con-
sistent with the State transportation 
planning process pursuant to 23 U.S.C. 
135; 

(5) The alternative for which the real 
property interest is acquired is selected 
by the State pursuant to regulations 
issued by the Secretary which provide 
for the consideration of the environ-
mental impacts of various alternatives; 

(6) Before the time that the cost in-
curred by a State is approved for Fed-
eral participation, environmental com-
pliance pursuant to the National Envi-
ronmental Policy Act has been com-
pleted for the project for which the real 
property interest was acquired by the 
State, and the acquisition has been ap-
proved by the Secretary under this 
Act, and in compliance with section 303 
of title 49, section 7 of the Endangered 
Species Act, and all other applicable 
environmental laws that shall be iden-
tified by the Secretary in regulations; 
and 

(7) Before the time that the cost in-
curred by a State is approved for Fed-
eral participation, the Secretary has 
determined that the property acquired 
in advance of Federal approval or au-
thorization did not influence the envi-
ronmental assessment of the project, 
the decision relative to the need to 
construct the project, or the selection 
of the project design or location. 

(e) Federally funded early acquisition. 
The FHWA may authorize the use of 
funds apportioned to a State under 
title 23 for an Early Acquisition 
Project if the State agency certifies, 
and FHWA concurs, that all of the fol-
lowing conditions have been met: 
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(1) The State has authority to ac-
quire the real property interest under 
State law; and 

(2) The acquisition of the real prop-
erty interest— 

(i) Is for a transportation project or 
program eligible for funding under title 
23 that will not require FHWA approval 
under 23 CFR 774.3; 

(ii) Will not cause any significant ad-
verse environmental impacts either as 
a result of the Early Acquisition 
Project or from cumulative effects of 
multiple Early Acquisition Projects 
carried out under this section in con-
nection with a proposed transportation 
project; 

(iii) Will not limit the choice of rea-
sonable alternatives for a proposed 
transportation project or otherwise in-
fluence the decision of FHWA on any 
approval required for a proposed trans-
portation project; 

(iv) Will not prevent the lead agency 
from making an impartial decision as 
to whether to accept an alternative 
that is being considered in the environ-
mental review process for a proposed 
transportation project; 

(v) Is consistent with the State 
transportation planning process under 
23 U.S.C. 135; 

(vi) Complies with other applicable 
Federal laws (including regulations); 

(vii) Will be acquired through nego-
tiation, without the threat of, or use 
of, condemnation; and 

(viii) Will not result in a reduction or 
elimination of benefits or assistance to 
a displaced person required by the Uni-
form Act and title VI of the Civil 
Rights Act of 1964 (42 U.S.C. 2000d et 
seq.). 

(3) The Early Acquisition Project is 
included as a project in an applicable 
transportation improvement program 
under 23 U.S.C. 134 and 135 and 49 
U.S.C. 5303 and 5304. 

(4) The environmental review process 
for the Early Acquisition Project is 
complete and FHWA has approved the 
Early Acquisition Project. Pursuant to 
23 U.S.C. 108(d)(4)(B), the Early Acqui-
sition Project is deemed to have inde-
pendent utility for purposes of the en-
vironmental review process under 
NEPA. When the Early Acquisition 
Project may result in a change to the 
use or character of the real property 

interest prior to the completion of the 
environmental review process for the 
proposed transportation project, the 
NEPA evaluation for the Early Acqui-
sition Project must consider whether 
the change has the potential to cause a 
significant environmental impact as 
defined in 40 CFR 1508.27, including a 
significant adverse impact within the 
meaning of paragraph (e)(2)(ii) of this 
section. The Early Acquisition Project 
must comply with all applicable envi-
ronmental laws. 

(f) Prohibited activities. Except as pro-
vided in this paragraph, real property 
interests acquired under paragraph (e) 
of this section and pursuant to 23 
U.S.C. 108(d) cannot be developed in an-
ticipation of a transportation project 
until all required environmental re-
views for the transportation project 
have been completed. For the purpose 
of this paragraph, ‘‘development in an-
ticipation of a transportation project’’ 
means any activity related to demoli-
tion, site preparation, or construction 
that is not necessary to protect public 
health or safety. With prior FHWA ap-
proval, a State agency may carry out 
limited activities necessary for secur-
ing real property interests acquired as 
part of an Early Acquisition Project, 
such as limited clearing and demoli-
tion activity, if the activities are nec-
essary to protect the public health or 
safety and are considered during the 
environmental review of the Early Ac-
quisition Project. 

(g) Reimbursement. If Federal-aid re-
imbursement is made for real property 
interests acquired early under this sec-
tion and the real property interests are 
not subsequently incorporated into a 
project eligible for surface transpor-
tation funds within the time allowed 
by 23 U.S.C. 108 (a)(2), FHWA must off-
set the amount reimbursed against 
funds apportioned to the State. 

(h) Relocation assistance eligibility. In 
the case of an Early Acquisition 
Project, a person is considered to be 
displaced when required to move from 
the real property as a direct result of a 
binding written agreement for the pur-
chase of the real property interest(s) 
between the acquiring agency and the 
property owner. Options to purchase 
and similar agreements used for Early 
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Acquisition Projects that give the ac-
quiring agency a right to prevent new 
development or to decide in the future 
whether to acquire the real property 
interest(s), but do not create an imme-
diate commitment by the acquiring 
agency to acquire and do not require 
an owner or tenant to relocate, do not 
create relocation eligibility until the 
acquiring agency legally commits 
itself to acquiring the real property in-
terest(s). 

§ 710.503 Protective buying and hard-
ship acquisition. 

(a) General conditions. Prior to final 
environmental approval of a transpor-
tation project, the grantee may request 
FHWA agreement to provide reim-
bursement for advance acquisition of a 
particular parcel or a limited number 
of parcels, to prevent imminent devel-
opment and increased costs on the pre-
ferred location (Protective Buying), or 
to alleviate hardship to a property 
owner or owners on the preferred loca-
tion (Hardship Acquisition), provided 
the following conditions are met: 

(1) The transportation project is in-
cluded in the currently approved STIP; 

(2) The grantee has complied with ap-
plicable public involvement require-
ments in 23 CFR parts 450 and 771; 

(3) A determination has been com-
pleted for any property interest subject 
to the provisions of 23 U.S.C. 138; and 

(4) Procedures of the Advisory Coun-
cil on Historic Preservation are com-
pleted for properties subject to (54 
U.S.C. 306108), (historic properties). 

(b) Protective buying. The grantee 
must clearly demonstrate that develop-
ment of the property is imminent and 
such development would limit future 
transportation choices. A significant 
increase in cost may be considered as 
an element justifying a protective pur-
chase. 

(c) Hardship acquisitions. The grantee 
must accept and concur in an owner’s 
request for a hardship acquisition 
based on a property owner’s written 
submission that— 

(1) Supports the hardship acquisition 
by providing justification, on the basis 
of health, safety or financial reasons, 
that remaining in the property poses 
an undue hardship compared to other 
property owners; and 

(2) Documents an inability to sell the 
property because of the impending 
project, at fair market value, within a 
time period that is typical for prop-
erties not impacted by the impending 
project. 

(d) Environmental decisions. Acquisi-
tion of property under this section is 
subject to environmental review under 
part 771 of this chapter. Acquisitions 
under this section shall not influence 
the environmental review of a trans-
portation project which would use the 
property, including decisions about the 
need to construct the transportation 
project or the selection of an alter-
native. 

§ 710.505 Real property donations. 

(a) Donations of property being ac-
quired. A non-governmental owner 
whose real property is required for a 
title 23 project may donate the prop-
erty. Donations may be made at any 
time during the development of a 
project subject to applicable State 
laws. Prior to accepting the property, 
the owner must be informed in writing 
by the acquiring agency of his/her right 
to receive just compensation for the 
property, the right to an appraisal or 
waiver valuation of the real property, 
and of all other applicable financial 
and non-financial assistance provided 
under 49 CFR part 24 and applicable 
State law. All donations of property re-
ceived prior to the approval of the 
NEPA document for the project must 
meet the requirements specified in 23 
U.S.C. 323(d). 

(b) Credit for donations. Donations of 
real property may be credited to the 
State’s matching share of the project 
in accordance with 23 U.S.C. 323. As re-
quired by 23 U.S.C. 323(b)(2), credit to 
the State’s matching share for donated 
property shall be based on fair market 
value established on the earlier of the 
following: Either the date on which the 
donation becomes effective, or the date 
on which equitable title to the prop-
erty vests in the State. The fair mar-
ket value shall not include increases or 
decreases in value caused by the 
project. The grantee shall ensure suffi-
cient documentation is developed to in-
dicate compliance with paragraph (a) 
of this section and with the provisions 
of 23 U.S.C. 323, and to support the 
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amount of credit applied. The total 

credit cannot exceed the State’s pro- 

rata share under the project agreement 

to which it is applied. 

(c) Donations and conveyances in ex-
change for construction features or serv-
ices. A property owner may donate 

property in exchange for construction 

features or services. The value of the 

donation is limited to the fair market 

value of property donated less the cost 

of the construction features or serv-

ices. If the value of the donated prop-

erty exceeds the cost of the construc-

tion features or services, the difference 

may be eligible for a credit to the 

State’s share of project costs. 

§ 710.507 State and local contributions. 

(a) Credit for State and local govern-
ment contributions. If the requirements 

of 23 U.S.C. 323 are met, real property 

owned by State and local governments 
that is incorporated within a project 
receiving financial assistance from the 
Highway Trust Fund can be used as a 
credit toward the grantee or sub-
grantee’s matching share of total 
project cost. A credit cannot exceed 
the grantee or subgrantee’s matching 
share required by the project agree-
ment. The grantee must ensure there is 
documentation supporting all credits, 
including the following: 

(1) A certification that the State or 
local government acquisition satisfied 
the conditions in 23 CFR 710.501(c)(1) 
through (6); and 

(2) Justification of the value of credit 
applied. Acquisition costs incurred by 
the State or local government to ac-
quire title can be used as justification 
for the value of the real property. 

(b) Exemptions. Credits are not avail-
able for real property acquired with 
any form of Federal financial assist-
ance except as provided in 23 U.S.C. 
120(j), or for real property already in-
corporated into existing ROW and used 
for transportation purposes. 

(c) Contributions without credit. Prop-
erty may be presented for project use 
with the understanding that no credit 
for its use is sought. In such case, the 
grantee shall assure that the acquisi-
tion satisfied the conditions in 23 CFR 
710.501(c)(1) through (6). 

§ 710.509 Functional replacement of 
real property in public ownership. 

(a) General. When publicly owned real 
property, including land and/or facili-
ties, is to be acquired for a project re-
ceiving grant funds under title 23, in 
lieu of paying the fair market value for 
the real property, the acquiring agency 
may provide compensation by function-
ally replacing the publicly owned real 
property with another facility that will 
provide equivalent utility. 

(b) Federal participation. Federal-aid 
funds may participate in functional re-
placement costs only if the following 
conditions are met: 

(1) Functional replacement is per-
mitted under State law and the acquir-
ing agency elects to provide it; 

(2) The property in question is in 
public ownership and use; 

(3) The replacement facility will be 
in public ownership and will continue 
the public use function of the acquired 
facility; 

(4) The acquiring agency has in-
formed, in writing, the public entity 
owning the property of its right to an 
estimate of just compensation based on 
an appraisal of fair market value and 
of the option to choose either just com-
pensation or functional replacement; 

(5) The FHWA concurs in the acquir-
ing agency determination that func-
tional replacement is in the public in-
terest; and 

(6) The real property is not owned by 
a utility or railroad. 

(c) Federal land transfers. Use of this 
section for functional replacement of 
real property in Federal ownership 
shall be in accordance with Federal 
land transfer provisions in subpart F of 
this part. 

(d) Limits upon participation. Federal- 
aid participation in the costs of func-
tional replacement is limited to costs 
that are actually incurred in the re-
placement of the acquired land and/or 
facility and are— 

(1) Costs for facilities that do not 
represent increases in capacity or bet-
terments, except for those necessary to 
replace utilities, to meet legal, regu-
latory, or similar requirements, or to 
meet reasonable prevailing standards; 
and 

(2) Costs for land to provide a site for 
the replacement facility. 
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(e) Procedures. When a grantee deter-
mines that payments providing for 
functional replacement of public facili-
ties are allowable under State law, the 
grantee will incorporate within its ap-
proved ROW manual, or approved 
RAMP, full procedures covering review 
and oversight that will be applied to 
such cases. 

§ 710.511 Transportation Alternatives. 

(a) General. 23 U.S.C. 133(h) sets aside 
an amount from each State’s Surface 
Transportation Block Grant apportion-
ment for Transportation Alternatives 
(TA). The TA projects that involve the 
acquisition, management, and disposi-
tion of real property, and the reloca-
tion of families, individuals, and busi-
nesses, are governed by the general re-
quirements of the Federal-aid program 
found in titles 23 and 49 of the CFR, ex-
cept as specified in paragraph (b)(2) of 
this section. 

(b) Requirements. (1) Acquisition and 
relocation activities for TA projects 
are subject to the Uniform Act. 

(2) When a person or agency acquires 
real property for a project receiving 
title 23 grant funds on behalf of an ac-
quiring agency with eminent domain 
authority, the requirements of the Uni-
form Act apply as if the acquiring 
agency had acquired the property 
itself. 

(3) When, subsequent to Federal ap-
proval of property acquisition, a person 
or agency acquires real property for a 
project receiving title 23 grant funds, 
and there will be no use or recourse to 
the power of eminent domain, the lim-
ited requirements of 49 CFR 24.101(b)(2) 
apply. 

(c) Property management and disposal 
of property acquired for TA projects. Sub-
part D of this part applies to the man-
agement and disposal of real property 
interests acquired with TA funds, in-
cluding alternate uses authorized 
under ROW use agreements. A TA 
project involving acquisition of any 
real property interest must have a real 
property agreement between FHWA 
and the grantee that identifies the ex-
pected useful life of the TA project and 
establishes a pro rata formula for re-
payment of TAP funding by the grant-
ee if— 

(1) The acquired real property inter-
est is used in whole or in part for pur-
poses other than the TA project pur-
poses for which it was acquired; or 

(2) The actual TA project life is less 
than the expected useful life specified 
in the real property agreement. 

Subpart F—Federal Assistance 
Programs 

SOURCE: 81 FR 57729, Aug. 23, 2016, unless 
otherwise noted. 

§ 710.601 Federal land transfers. 

(a) The provisions of this subpart 
apply to any project constructed on a 
Federal-aid highway or under Chapter 2 
of title 23, of the United States Code. 
When the FHWA determines that a 
strong Federal transportation interest 
exists, these provisions may also be ap-
plied to highway projects that are eli-
gible for Federal funding under Chap-
ters 1 and 2 of title 23, of the United 
States Code, and to highway-related 
transfers that are requested by a State 
in conjunction with a military base 
closure under the Defense Base Closure 
and Realignment Act of 1990 (Pub. L. 
101–510, 104 Stat. 1808, as amended). 

(b) Under certain conditions, real 
property interests owned by the United 
States may be transferred to a non- 
Federal owner for use for highway pur-
poses. Sections 107(d) and 317 of title 23, 
United States Code, establish the cir-
cumstances under which such transfers 
may occur, and the parties eligible to 
receive such transfers (SDOTs and 
their nominees). 

(c) An eligible party may file an ap-
plication with FHWA, or can make ap-
plication directly to the Federal land 
management agency if the Federal 
land management agency has its own 
authority for granting interests in 
land. 

(d) Applications under this section 
shall include the following informa-
tion: 

(1) The purpose for which the lands 
are to be used; 

(2) The estate or interest in the land 
required for the project; 

(3) The Federal project number or 
other appropriate references; 

(4) The name of the Federal agency 
exercising jurisdiction over the land 
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and identity of the installation or ac-
tivity in possession of the land; 

(5) A map showing the survey of the 
lands to be acquired; 

(6) A legal description of the lands 
desired; and 

(7) A statement of compliance with 
the National Environmental Policy Act 
of 1969 (42 U.S.C. 4321, et seq.) and any 
other applicable Federal environ-
mental laws, including the National 
Historic Preservation Act (54 U.S.C. 
306108), and 23 U.S.C. 138. 

(e) If the FHWA concurs in the need 
for the transfer, the Federal land man-
agement agency will be notified and a 
right-of-entry requested. For projects 
not on the Interstate System, the Fed-
eral land management agency shall 
have a period of 4 months in which to 
designate conditions necessary for the 
adequate protection and utilization of 
the reserve or to certify that the pro-
posed appropriation is contrary to the 
public interest or inconsistent with the 
purposes for which such land or mate-
rials have been reserved. The FHWA 
may extend the reply period at the 
timely request of the Federal land 
management agency for good cause. 

(f) The FHWA may participate in the 
payment of fair market value or the 
functional replacement of impacted fa-
cilities under 710.509 and the reim-
bursement of the ordinary and reason-
able direct costs of the Federal land 
management agency for the transfer 
when reimbursement is required by the 
Federal land management agency’s 
governing laws as a condition of the 
transfer. 

(g) Deeds for conveyance of real prop-
erty interests owned by the United 
States shall be prepared by the eligible 
party and must be certified as being le-
gally sufficient by an attorney licensed 
within the State where the real prop-
erty is located. Such deeds shall con-
tain the clauses required by FHWA and 
49 CFR 21.7(a)(2). After the eligible 
party prepares the deed, it will submit 
the proposed deed with the certifi-
cation to FHWA for review and execu-
tion. 

(h) Following execution by FHWA, 
the eligible party shall record the deed 
in the appropriate land record office 
and so advise FHWA and the affected 
Federal land management agency. 

(i) When the need for the interest ac-
quired under this subpart no longer ex-
ists, the party that received the real 
property must restore the land to the 
condition which existed prior to the 
transfer, or to a condition that is ac-
ceptable to the Federal land manage-
ment agency to which such property 
would revert, and must give notice to 
FHWA and to the affected Federal land 
management agency that such interest 
will immediately revert to the control 
of the Federal land management agen-
cy from which it was appropriated or 
to its assigns. Where authorized by 
Federal law, the Federal land manage-
ment agency and such party may enter 
into a separate agreement to release 
the reversion clause and make alter-
native arrangements for the sale, res-
toration, or other disposition of the 
lands no longer needed. 

§ 710.603 Direct Federal acquisition. 

(a) The provisions of this paragraph 
may be applied to any real property 
that is not owned by the United States 
and is needed in connection with a 
project for the construction, recon-
struction, or improvement of any sec-
tion of the Interstate System or for a 
Defense Access Road project under 23 
U.S.C. 210, if the SDOT is unable to ac-
quire the required ROW or is unable to 
obtain possession with sufficient 
promptness. If the landowner tenders a 
right-of-entry or other right of posses-
sion document required by State law 
any time before FHWA makes a deter-
mination that the SDOT is unable to 
acquire the ROW with sufficient 
promptness, the SDOT is legally obli-
gated to accept such tender and FHWA 
may not proceed with Federal acquisi-
tion. To enable FHWA to make the 
necessary findings and to proceed with 
the acquisition of the ROW, the 
SDOT’s written application for Federal 
acquisition must include the following: 

(1) Justification for the Federal ac-
quisition of the lands or interests in 
lands; 

(2) The date FHWA authorized the 
SDOT to commence ROW acquisition, 
the date of the project agreement, and 
a statement that the agreement con-
tains the provisions required by 23 
U.S.C. 111; 
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(3) The necessity for acquisition of 
the particular lands under request; 

(4) A statement of the specific inter-
ests in lands to be acquired, including 
the proposed treatment of control of 
access; 

(5) The SDOT’s intentions with re-
spect to the acquisition, subordination, 
or exclusion of outstanding interests, 
such as minerals and utility ease-
ments, in connection with the proposed 
acquisition; 

(6) A statement on compliance with 
the provisions of parts 771 and 774 of 
this chapter, as applicable; 

(7) Adequate legal descriptions, plats, 
appraisals, and title data; 

(8) An outline of the negotiations 
that have been conducted with land-
owners; 

(9) An agreement that the SDOT will 
pay its pro rata share of costs incurred 
in the acquisition of, or the attempt to 
acquire, ROW; and 

(10) A statement that assures compli-
ance with the applicable provisions of 
the Uniform Act. 

(b) Except as provided in paragraph 
(a) of this section, direct Federal ac-
quisitions from non-Federal owners for 
projects administered by the FHWA Of-
fice of Federal Lands Highway may be 
carried out in accordance with applica-
ble Federal condemnation laws. The 
FHWA will proceed with such a direct 
Federal acquisition only when the pub-
lic agency responsible for the road is 
unable to obtain the ROW necessary 
for the project. The public agency must 
make a written request to FHWA for 
the acquisition and, if the public agen-
cy is a Federal agency, the request 
shall include a commitment that any 
real property obtained will be under 
that agency’s sole jurisdiction and con-
trol and FHWA will have no jurisdic-
tion or control over the real property 
as a result of the acquisition. The 
FHWA may require the applicant to 
provide any information FHWA needs 
to make the required determinations 
or to carry out the acquisition. 

(c) If the applicant for direct Federal 
acquisition obtains title to a parcel 
prior to the filing of the Declaration of 
Taking, it shall notify FHWA and im-
mediately furnish the appropriate U.S. 
Attorney with a disclaimer together 
with a request that the action against 

the landowner be dismissed (ex parte) 
from the proceeding and the estimated 
just compensation deposited into the 
registry of the court for the affected 
parcel be withdrawn after the appro-
priate motions are approved by the 
court. 

(d) When the United States obtains a 
court order granting possession of the 
real property, FHWA shall authorize 
the applicant for direct Federal acqui-
sition to immediately take over super-
vision of the property. The authoriza-
tion shall include, but need not be lim-
ited to, the following: 

(1) The right to take possession of 
unoccupied properties; 

(2) The right to give 90 days notice to 
owners to vacate occupied properties 
and the right to take possession of 
such properties when vacated; 

(3) The right to permit continued oc-
cupancy of a property until it is re-
quired for construction and, in those 
instances where such occupancy is to 
be for a substantial period of time, the 
right to enter into rental agreements, 
as appropriate, to protect the public in-
terest; 

(4) The right to request assistance 
from the U.S. Attorney in obtaining 
physical possession where an owner de-
clines to comply with the court order 
of possession; 

(5) The right to clear improvements 
and other obstructions; 

(6) Instructions that the U.S. Attor-
ney be notified prior to actual clearing, 
so as to afford him an opportunity to 
view the lands and improvements, to 
obtain appropriate photographs, and to 
secure appraisals in connection with 
the preparation of the case for trial; 

(7) The requirement for appropriate 
credits to the United States for any net 
salvage or net rentals obtained by the 
applicant for direct Federal acquisi-
tion, as in the case of ROW acquired by 
an SDOT for Federal-aid projects; and 

(8) Instructions that the authority 
granted to the applicant for direct Fed-
eral acquisition is not intended to pre-
clude the U.S. Attorney from taking 
action, before the applicant has made 
arrangements for removal, to reach a 
settlement with the former owner 
which would include provision for re-
moval. 
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(e) If the Federal Government initi-
ates condemnation proceedings against 
the owner of real property in a Federal 
court and the final judgment is that 
FHWA cannot acquire the real prop-
erty by condemnation, or the pro-
ceeding is abandoned, the court is re-
quired by law to award such a sum to 
the owner of the real property that in 
the opinion of the court provides reim-
bursement for the owner’s reasonable 
costs, disbursements, and expenses, in-
cluding reasonable attorney, appraisal, 
and engineering fees, actually incurred 
because of the condemnation pro-
ceedings. 

(f) As soon as practicable after the 
date of payment of the purchase price 
or the date of deposit in court of funds 
to satisfy the award of the compensa-
tion in a Federal condemnation, FHWA 
shall reimburse the owner to the ex-
tent deemed fair and reasonable, the 
following costs: 

(1) Recording fees, transfer taxes, and 
similar expenses incidental to con-
veying such real property to the United 
States; 

(2) Penalty costs for prepayment of 
any preexisting recorded mortgage en-
tered into in good faith encumbering 
such real property; and 

(3) The pro rata portion of real prop-
erty taxes paid which are allocable to a 
period subsequent to the date of vest-
ing title in the United States or the ef-
fective date of possession, whichever is 
the earlier. 

(g) The lands or interests in lands, 
acquired under this section, will be 
conveyed to the State or the appro-
priate political subdivision thereof, 
upon agreement by the SDOT, or said 
subdivision to: 

(1) Maintain control of access where 
applicable; 

(2) Accept title thereto; 
(3) Maintain the project constructed 

thereon; 
(4) Abide by any conditions which 

may set forth in the deed; and 
(5) Notify the FHWA at the appro-

priate time that all the conditions 
have been performed. 

(h) The deed from the United States 
to the State, or to the appropriate po-
litical subdivision thereof, or in the 
case of a Federal applicant for a direct 
Federal acquisition any document des-

ignating jurisdiction, shall include the 
conditions required by 49 CFR part 21 
and shall not include any grant of ju-
risdiction to FHWA. The deed shall be 
recorded by the grantee in the appro-
priate land record office, and the 
FHWA shall be advised of the recording 
date. 

[81 FR 57729, Aug. 23, 2016, as amended at 83 
FR 21710, May 10, 2018] 

Subpart G—Concession 
Agreements 

AUTHORITY: 23 U.S.C. 156 and 315; 23 CFR 
1.32; 49 CFR 1.48. 

SOURCE: 73 FR 77503, Dec. 19, 2008, unless 
otherwise noted. 

§ 710.701 Purpose. 

The purpose of this subpart is to pre-
scribe the standards that ensure fair 
market value is received by a highway 
agency under concession agreements 
involving federally funded highways. 

§ 710.703 Definitions. 

As used in this subpart: 
(a) Best value means the proposal of-

fering the most overall public benefits 
as determined through an evaluation of 
the amount of the concession payment 
and other appropriate considerations. 
Such other appropriate considerations 
may include, but are not limited to, 
qualifications and experience of the 
concessionaire, expected quality of 
services to be provided, the history or 
track record of the concessionaire in 
providing the services, timelines for 
the delivery of services, performance 
standards, complexity of the services 
to be rendered, and revenue sharing. 
Such appropriate considerations may 
also include, but are not limited to, 
policy considerations that are impor-
tant, but not quantifiable, such as re-
taining the ability to amend the con-
cession agreement if conditions 
change, having a desired level of over-
sight over the facility, ensuring a cer-
tain level of maintenance and oper-
ations for the facility, considerations 
relative to the structure and amount of 
the toll rates, economic development 
impacts and considerations, or social 
and environmental benefits and im-
pacts. 
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(b) Concession agreement means an 
agreement between a highway agency 
and a concessionaire under which the 
concessionaire is given the right to op-
erate and collect revenues or fees for 
the use of a federally funded highway 
in return for compensation to be paid 
to the highway agency. A concession 
agreement may include, but not be lim-
ited to, obligations concerning the de-
velopment, design, construction, main-
tenance, operation, level of service, 
and/or capital improvements to a facil-
ity over the term of the agreement. 
Concession agreement shall not include 
agreements between government enti-
ties, even when compensation is paid, 
where the primary purpose of the 
transaction is not commercial in na-
ture but for the purpose of determining 
governmental ownership, control, ju-
risdiction, or responsibilities with re-
spect to the operation of a federally 
funded highway. The highway agency’s 
determination as to whether an agree-
ment between government entities 
constitutes a concession agreement 
shall be controlling. 

(c) Concessionaire means any private 
or public entity that enters into a con-
cession agreement with a highway 
agency. 

(d) Fair market value means the price 
at which a highway agency and conces-
sionaire are ready and willing to enter 
into a concession agreement for a fed-
erally funded highway on, or as if in, 
the open market for a reasonable pe-
riod of time and in an arm’s length 
transaction to any willing, knowledge-
able, and able buyer. For purposes of 
this subpart, a concession agreement 
based on best value shall be deemed 
fair market value. 

(e) Federally funded highway means 
any highway (including highways, 
bridges, and tunnels) acquired with 
Federal assistance made available from 
the Highway Trust Fund (other than 
the Mass Transit Account). A highway 
shall be deemed to be acquired with 
Federal assistance if Federal assist-
ance participated in either the pur-
chase of any real property, or in any 
capital expenditures in any fixtures lo-
cated on real property, within the 
right-of-way, including the highway 
and any structures located upon the 
property. 

(f) Highway agency in this subpart 
means any SDOT or other public au-
thority with jurisdiction over a feder-
ally funded highway. 

[73 FR 77503, Dec. 19, 2008, as amended at 81 
FR 57741, Aug. 23, 2016] 

§ 710.705 Applicability. 

This subpart applies to all concession 
agreements involving federally funded 
highways that are executed after Janu-
ary 18, 2009. 

§ 710.707 Fair market value. 

A highway agency shall receive fair 
market value for any concession agree-
ment involving a federally funded high-
way. 

§ 710.709 Determination of fair market 
value. 

(a) Fair market value may be deter-
mined either on a best value basis, 
highest net present value of the pay-
ments to be received over the life of 
the agreement, or highest bid received, 
as may be specified by the highway 
agency in the request for proposals or 
other relevant solicitation. If best 
value is used, the highway agency 
should identify, in the relevant solici-
tation, the criteria to be used as well 
as the weight afforded to the criteria. 

(b) In order to be considered fair mar-
ket value, the terms of the concession 
agreement must be both legally bind-
ing and enforceable. 

(c) Any concession agreement award-
ed pursuant to a competitive process 
with more than one bidder shall be 
deemed to be fair market value. Any 
concession agreement awarded pursu-
ant to a competitive process with only 
one bidder shall be presumed to be fair 
market value. Such presumption may 
be overcome only if the highway agen-
cy determines the proposal to not be 
fair market value based on the high-
way agency’s estimates. Nothing in 
this subpart shall be construed to re-
quire a highway agency to accept any 
proposal, even if the proposal is 
deemed fair market value. For pur-
poses of this subsection, a competitive 
process shall afford all interested pro-
posers an equal opportunity to submit 
a proposal for the concession agree-
ment and shall comply with applicable 
State and local law. 
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(d) If a concession agreement is not 
awarded pursuant to a competitive 
process, the highway agency must re-
ceive fair market value, as determined 
by the highway agency in accordance 
with State law, so long as an inde-
pendent third party assessment is con-
ducted and made publicly available. 

(e) Nothing in this subpart is in-
tended to waive the requirements of 
part 172, part 635, and part 636 when-
ever any Federal-aid (including TIFIA 
assistance) is to be used for a project 
under the concession agreement. 

PART 750—HIGHWAY 
BEAUTIFICATION 

Subpart A—National Standards for Regula-
tion by States of Outdoor Advertising 
Adjacent to the Interstate System 
Under the 1958 Bonus Program 

Sec. 

750.101 Purpose. 

750.102 Definitions. 

750.103 Measurements of distance. 

750.104 Signs that may not be permitted in 
protected areas. 

750.105 Signs that may be permitted in pro-
tected areas. 

750.106 Class 3 and 4 signs within informa-
tional sites. 

750.107 Class 3 and 4 signs outside informa-
tional sites. 

750.108 General provisions. 

750.109 Exclusions. 

750.110 State regulations. 

Subpart B—National Standards for 
Directional and Official Signs 

750.151 Purpose. 

750.152 Application. 

750.153 Definitions. 

750.154 Standards for directional signs. 

750.155 State standards. 

Subpart C [Reserved] 

Subpart D—Outdoor Advertising (Acquisi-
tion of Rights of Sign and Sign Site 
Owners) 

750.301 Purpose. 

750.302 Policy. 

750.303 Definitions. 

750.304 State policies and procedures. 

750.305 Federal participation. 

750.306 Documentation for Federal partici-
pation. 

750.307 FHWA project approval. 

750.308 Reports. 

Subpart E—Signs Exempt From Removal in 
Defined Areas 

750.501 Purpose. 
750.502 Applicability. 
750.503 Exemptions. 

Subpart F [Reserved] 

Subpart G—Outdoor Advertising Control 

750.701 Purpose. 
750.702 Applicability. 
750.703 Definitions. 
750.704 Statutory requirements. 
750.705 Effective control. 
750.706 Sign control in zoned and unzoned 

commercial and industrial areas. 
750.707 Nonconforming signs. 
750.708 Acceptance of state zoning. 
750.709 On-property or on-premise adver-

tising. 
750.710 Landmark signs. 
750.711 Structures which have never dis-

played advertising material. 
750.712 Reclassification of signs. 
750.713 Bonus provisions. 

SOURCE: 38 FR 16044, June 20, 1973, unless 
otherwise noted. 

Subpart A—National Standards for 
Regulation by States of Out-
door Advertising Adjacent to 
the Interstate System Under 
the 1958 Bonus Program 

AUTHORITY: Sec. 12, Pub. L. 85–381, 72 Stat. 
95, as amended; 23 U.S.C. 131; delegation of 
authority in 49 CFR 1.48(b). 

§ 750.101 Purpose. 

(a) In section 12 of the Federal-Aid 
Highway Act of 1958, Pub. L. 85–381, 72 
Stat. 95, hereinafter called the act, the 
Congress declared that: 

(1) To promote the safety, conven-
ience, and enjoyment of public travel 
and the free flow of interstate com-
merce and to protect the public invest-
ment in the National System of Inter-
state and Defense Highways, herein-
after called the Interstate System, it is 
in the public interest to encourage and 
assist the States to control the use of 
and to improve areas adjacent to such 
system by controlling the erection and 
maintenance of outdoor advertising 
signs, displays, and devices adjacent to 
that system. 

(2) It is a national policy that the 
erection and maintenance of outdoor 
advertising signs, displays, or devices 
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