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§13.3

§13.3 [Reserved]

§13.4 False certificate as to ownership
of property.

If any consul of vice consul falsely
and knowingly certifies that property
belonging to foreigners is property be-
longing to citizens of the United
States, he or she shall be punishable by
imprisonment for not more than three
years, and by a fine of not more than
$10,000 (22 U.S.C. 4218).

[22 FR 10789, Dec. 27, 1957, as amended by
Dept. Reg. 108.838, 49 FR 16989, Apr. 23, 1984;
79 FR 43247, July 25, 2014]
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§16.1 Definitions.

(a) Act means the Foreign Service
Act of 1946, as amended.

(b) Grievant means any officer or em-
ployee of the Service who is a citizen of
the United States; or for purposes of
paragraphs (c¢) (7) and (8) of this sec-
tion, a former officer or employee of
the Service; or in the case of death of
the officer or employee, a surviving
spouse or dependent family member of
the officer or employee.

(c) Grievance means any act or condi-
tion subject to the control of the For-
eign Affairs agencies (the Department
of State, the Agency for International
Development, or the U.S. Information
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Agency) which is alleged to deprive the
grievant of a right or benefit author-
ized by law or regulation or is other-
wise a source of concern or dissatisfac-
tion to the grievant, including, but not
limited to the following:

(1) Complaints against separation of
an officer or employee allegedly con-
trary to law or regulation or predi-
cated upon alleged inaccuracy (includ-
ing inaccuracy resulting from omission
or any relevant and material docu-
ment), error, or falsely prejudicial
character of any part of the grievant’s
official personnel record;

(2) Other alleged violation, misinter-
pretation, or misapplication of applica-
ble law, regulation, or published policy
affecting the terms and conditions of
the grievant’s employment or career
status;

(3) Allegedly wrongful disciplinary
action against an employee consti-
tuting a reprimand or suspension from
official duties;

(4) Dissatisfaction with any matter
subject to the control of the agency
with respect to the grievant’s physical
working environment;

(5) Alleged inaccuracy, error, or
falsely prejudicial material in the
grievant’s official personnel file;

(6) Action alleged to be in the nature
of reprisal or other interference with
freedom of action in connection with
an employee’s participation under
these grievance procedures;

(7) When the grievant is a former offi-
cer who was involuntarily retired pur-
suant to sections 633 and 634 of the Act
within 6 years prior to December 1,
1975, ‘‘grievance’ shall mean a com-
plaint that such involuntary retire-
ment violated applicable law or regula-
tion effective at the time of the retire-
ment or that the involuntary retire-
ment was predicated directly upon ma-
terial contained in the grievant’s offi-
cial personnel file alleged to be erro-
neous or falsely prejudicial in char-
acter; and

(8) When the grievant is a former offi-
cer or employee or a surviving spouse
or dependent family member of a
former officer or employee, ‘‘griev-
ance’ shall mean a complaint that an
allowance or other financial benefit
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has been denied arbitrarily, capri-
ciously or contrary to applicable law or
regulation.

(d) Grievance does not include the
following:

(1) Complaints against individual as-
signment or transfers of Foreign Serv-
ice officers or employees, which are or-
dered in accordance with law and regu-
lation (see also paragraph (c)(2) of this
section);

(2) Judgments of Selection Boards
rendered pursuant to section 623 of the
Act, or of equivalent bodies, in ranking
Foreign Service officers and employees
for promotion on the basis of merit, or
judgments in examinations prescribed
by the Board of Examiners pursuant to
section 516 or 517 of the Act (see also
paragraph (c)(2) of this section);

(3) Termination of time-limited ap-
pointments pursuant to 22 U.S.C. 929
and 1008, and the pertinent regulations
prescribed by the employing agency
(see also paragraph (c)(2) of this sec-
tion);

(4) Any complaints or appeals for
which a specific statutory appeals pro-
cedure exists (see appendix A for exam-
ples).

A grievance filed under these proce-
dures may be based on matters for
which there is a specific statutory ap-
peals procedure which is applicable to
the Foreign Service grievant. Should
the jurisdiction of the Grievance Board
over a specific grievance be placed into
question on grounds that the basis of
the grievance is not encompassed with-
in the Board’s authority (§16.1(d)(4) and
Appendix A), the Board shall consult
with the other statutory body con-
cerned, transmitting the views of the
parties concerned before determining
whether it has jurisdiction.

(e) Employee organization means any
employee organization accorded rec-
ognition as the excusive employee rep-
resentative pursuant to Executive
Order 11636 dated December 17, 1971.

(f) Grievance Board or Board means
the full Foreign Service Grievance
Board, or a Panel or member thereof,
as appropriate.

(g) Party means the grievant or the
Foreign Affairs agency having control
over the act or condition forming the
subject matter of the grievance.
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(h) Bureau means equivalent organi-
zational elements in State and USIA,
and includes offices in AID.

(i) Days means calendar days.

§16.2

(a) Statement of purpose. These regula-
tions establish procedures as required
by law to provide Foreign Service offi-
cers and employees (and their sur-
vivors) of the Foreign Affairs agencies,
a grievance procedure to insure a full
measure of due process, and to provide
for the just consideration and resolu-
tion of grievances of such officers, em-
ployees, and survivors. No regulation
promulgated in this part shall be inter-
preted or applied in any manner which
would alter or abridge the provisions of
the due process established by the Con-
gress in Pub. L. 94-141, 22 U.S.C. 1037,
section 691.

(b) Discussion of complaints. (1) Every
effort should be made to settle any em-
ployee complaint informally, prompt-
ly, and satisfactorily.

(2) Supervisors and other responsible
officers should encourage employees to
discuss complaints with them and
should respond in a timely manner to
resolve the complaints.

(3) An employee initially should dis-
cuss a complaint with the employee’s
current supervisor or with the respon-
sible officer who has immediate juris-
diction over the complaint to give that
person an opportunity to resolve the
matter, before further steps are taken
under these procedures.

(c) Guidance. Nothing in these proce-
dures prevents a grievant from seeking
guidance from any official who might
be helpful respecting the submission of
a grievance or its resolution.

(d) Freedom of action. (1) Any griev-
ant, witness, representative or other
person involved in a proceeding here-
under shall be free from any restraint,
interference, coercion, harassment, dis-
crimination, or reprisal in those pro-
ceedings or by virtue of them. The For-
eign Affairs agencies recognize their
obligation to insure compliance with
this section. Any person involved or
having immediate knowledge of any al-
leged breach of this section should call
it to the attention of the pertinent for-
eign affairs agency through appro-
priate channels for corrective action as

General provisions.
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necessary. Normally such allegations
should be brought to the attention of
the senior agency official at the post;
and at Washington, DC, to the Direc-
tor, Grievance Staff for State; Chief,
Employee Relations Branch for AID
and Chief, Employee-Management Re-
lations Division for USIA.

(2) The grievant has the right to a
representative of the grievant’s own
choosing at every stage of the pro-
ceedings. The grievant and repre-
sentative(s) who are under the control,
supervision, or responsibility of the
Foreign Affairs agencies shall be grant-
ed reasonable periods of administrative
leave to prepare, to be present, and to
present the grievance.

(3) Any witness under the control, su-
pervision, or responsibility of a For-
eign Affairs agency shall be granted
reasonable periods of administrative
leave to appear and testify at any such
proceeding.

(4) The Foreign Service Grievance
Board established hereunder shall have
authority to ensure that no copy of the
determination of the agency head or
designee to reject a Grievance Board
recommendation, no notation of the
failure of the Grievance Board to find
for the grievant, and no notation that
a proceeding is pending or has been
held, shall be entered in the personnel
records of the grievant (unless by order
of the Grievance Board as a remedy for
the grievance) or those of any other of-
ficer or employee connected the griev-
ance. The Foreign Affairs agencies
shall maintain grievance records under
appropriate safeguards to preserve con-
fidentiality (§16.9).

§16.3 Access to records.

(a) Grievance Board records. The griev-
ant and the grievant’s representative
shall have access to the record of pro-
ceedings, including the decision of the
Board.

(b) Agency records. (1) In considering
the validity of a grievance, the Griev-
ance Board shall have access, to the ex-
tent permitted by law, to any agency
record considered by the Board to be
relevant to the grievant and the sub-
ject matter of the grievance.

(2) The agency shall, subject to appli-
cable law, promptly furnish the griev-
ant any agency record which the griev-
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ant requests to substantiate the griev-
ance and which the agency or the
Grievance Board determines is relevant
and material to the proceeding. When
deemed appropriate by the agency or
the Board, a grievant may be supplied
with only a summary of extract of clas-
sified material. If a request by a griev-
ant for a document is denied prior to or
during the agency’s consideration of a
grievance, such denial may be raised by
the grievant as an integral part of the
grievance before the Board.

(3) These regulations do not require
disclosure of any official agency record
to the Grievance Board or a grievant
where the head of agency or deputy de-
termines in writing that such disclo-
sure whould adversely affect the for-
eign policy or national security of the
United States.

§16.4 Time limits for grievance filing.

(a) A grievance concerning a con-
tinuing practice or condition may be
presented at any time if its adverse ef-
fect is presently continuing. Docu-
ments contained in official employee
personnel files, for example, shall be
deemed to constitute a continuing con-
dition.

(b) Subject to paragraph (a) of this
section, a grievance under these regu-
lations is forever barred, and the Griev-
ance Board shall not consider or re-
solve the grievance, unless the griev-
ance is presented within a period of 3
years after the occurrence or occur-
rences giving rise to the grievance, ex-
cept that if the grievance arose earlier
than 2 years prior to the effective date
of these regulations, the grievance
shall be so barred, and no considered
and resolved, unless it is presented
within a period of 2 years after the ef-
fective date of these regulations, There
shall be excluded from the computa-
tion of any such period any time dur-
ing which the grievant was unaware of
the grounds which are the basis of the
grievance and could not have discov-
ered such grounds if the grievant had
exercised, as determined by the Griev-
ance Board, reasonable diligence.

(c) A grievance shall be deemed pre-
sented to the responsible official
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(§16.7(b)), transmitted to post or bu-
reau (§16.7(c)) submitted for agency re-
view (§16.8) or filed with the Grievance
Board §16.11(a):

(1) On the date of its dispatch by tele-
gram, registered or certified mail, or
receipted mail, in a diplomatic pouch;

(2) On the date of its arrival at the
appropriate office, if delivered by any
other means.

§16.5

(a) A grievant may not file a griev-
ance under these procedures if the
grievant has formally requested, prior
to filing a grievance, that the matter
or matters which are the basis of the
grievance be considered or resolved and
relief be provided, under another provi-
sion of law, regulation, or executive
order, and the matter has been carried
to final decision thereunder on its mer-
its or is still under consideration.

(b) If a grievant is not prohibited
from filing a grievance under these reg-
ulations by paragraph (a) of this sec-
tion, the grievant may file under these
regulations notwithstanding the fact
that such grievance may be eligible for
consideration, resolution, and relief
under a regulation or executive order
other than under these regulations, but
such election of remedies shall be final
upon the acceptance of jurisdiction by
the Board.

Relationship to other remedies.

§16.6 Security clearances.

The agencies shall use their best en-
deavors to expedite security clearances
whenever necessary to ensure a fair
and prompt investigation and hearing.

§16.7 Agency procedures.

(a) Initial consideration. (1) Grievances
shall be considered through the steps
provided in this section before they are
filed with the Grievance Board.

(2) During the pendency of agency
procedures under this section, the
grievant may request a suspension of
the proposed action of the character of
separation or termination of the griev-
ant, disciplinary action against the
grievant, or recovery from the grievant
of alleged overpayment of salary, ex-
penses or allowances, which is related
to the grievance. The request must be
in writing and addressed to the respon-
sible official of the agencies, as des-
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ignated in §16.8(a)(2) stating the rea-
sons for such suspension. If the request
is related to separation or termination
of the grievant, and the agency con-
siders that the grievance is not frivo-
lous and is integral to the proposed ac-
tion, the agency shall suspend its pro-
posed action until completion of agen-
cy procedures, and for a period there-
after if necessary, consistent with
paragraph (a) of §16.11, to permit the
grievant to file a grievance with the
Board, and to request interim relief
under paragraph (c) of §16.11. If a re-
quest is denied, the agency shall pro-
vide the grievant in writing the reason
for denial. Nothing in these regulations
shall be deemed to preclude an em-
ployee from requesting the suspension
of any proposed action.

(b) Consideration by responsible officer.
(1) While every effort should be made
to resolve a complaint by an initial dis-
cussion between an employee and the
supervisor or responsible officer, an
employee may present the complaint
as a grievance by submitting it in writ-
ing, to that person. (The term ‘‘re-
sponsible officer” as used herein in-
cludes any appropriate officer who has
immediate jurisdiction over the com-
plaint.) The presentation shall include
a description of the act or condition
which is the subject of the grievance;
its effect on the grievant; any provi-
sion of law, regulation, or agency pol-
icy which the grievant may believe was
violated or misapplied; any documen-
tary evidence readily available to the
grievant on which the grievance rests;
the identity of individuals having
knowledge of relevant facts; and a
statement of the remedial action re-
quested.

(2) The responsible officer, whenever
possible, shall use independent judg-
ment in deciding whether the grievance
is meritorious and what the resolution
of it should be. Within 15 days from re-
ceipt of the written grievance, the re-
sponsible officer shall provide the
grievant with a written response,
which shall include a statement of any
proposed resolution of the grievance.

(3) If the response denies in whole or
in part the remedial action requested,
such response shall notify the grievant
of the time within which to appeal the
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decision, and identity of the senior of-
ficial, or designee, to whom the appeal
should be addressed. In those cases in
which the senior official, or designee,
is the responsible officer to whom the
grievance was initially presented or
has participated in the decision process
and has formally approved the written
response of the responsible officer, the
grievant shall be so notified and ad-
vised that the grievance may be sub-
mitted directly to the agency for re-
view under §16.8.

(c) Bureau or post review. (1) If the re-
sponsible officer’s written response
does not resolve the grievance to the
grievant’s satisfaction, within 10 days
of receiving it (or, if no response is re-
ceived, within 25 days after first pre-
senting the grievance), the grievant
may pursue the grievance by transmit-
ting it in writing to the senior official,
or the designee in the bureau or post
which has authority to resolve the
grievance. The written transmission
shall include all the information re-
quired by paragraph (b)(1) of this sec-
tion and copies of any correspondence
under paragraphs (b) (2) and (3) of this
section.

(2) Within 15 days from receipt of the
grievance that official shall provide
the grievant with a written decision,
including any proposed resolution of
the grievance. If the decision denies in
whole or in part the remedial action re-
quested, the communication shall no-
tify the grievant of the time within
which to submit the grievance for
agency review and the identity of the
appropriate agency official to whom
the grievance should be addressed.

§16.8 Agency review.

(a) Submission. (1) An employee may
submit the grievance for agency review
if the grievance (i) is not within the ju-
risdiction of a post or bureau, or (ii)
the grievance has been considered but
not resolved to the grievant’s satisfac-
tion within the post or bureau as pro-
vided in §16.7(c) within 10 days after re-
ceipt of the post’s or bureau’s decision
(or, if no response is received, within 25
days after presenting it to the senior
official or the designee). The grievant
shall submit it in writing to the re-
sponsible official of the agency which
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has control of the act or condition
which is the subject of the grievance.

(2) Responsible officials. The respon-
sible officials of the agencies are the
Deputy Assistant Secretary for Per-
sonnel (State), the Director of Per-
sonnel and Manpower (AID), and the
Chief, Employee-Management Rela-
tions Division (USIA).

(3) Contents. (i) A request for agency
review shall include a description of
the act or condition which is the sub-
ject of the grievance; its effect on the
grievant; any provision of law, regula-
tion or agency policy which the griev-
ant may believe was violated or mis-
applied; copies of any correspondence
under §16.7(a), any documentary evi-
dence readily available to the grievant
on which the grievance rests; the iden-
tity of individuals having knowledge of
relevant facts; and a statement of the
remedial action requested.

(ii) The responsible official shall re-
view the grievance on the basis of
available documentary evidence, and,
in that official’s discretion, interview
persons having knowledge of the facts.
The agency review shall be completed
and its decision dispatched within 90
days from the date of the initial writ-
ten presentation of the grievance. The
grievant shall be informed in writing of
the findings of the responsible official
and any proposed resolution of the
grievance. The communication shall
also include the time within which the
grievant may file a grievance with the
Grievance Board and the appropriate
procedure to be followed in this re-
spect.

§16.9 Records.

All official records concerning agen-
cy consideration of grievances, except
those appropriate to implementation of
decisions favorable to grievants, shall
be kept separate from the official per-
sonnel record of the grievant and any
other individuals connected with the
grievance, and shall not be accessible
to agency personnel other than the
grievant, the grievant’s representative,
and those responsible for consideration
of grievances.
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§16.10 Foreign Service Grievance
Board.
(a) Establishment and composition.

There is hereby established a Foreign
Service Grievance Board for the De-
partment of State, the Agency for
International Development and the
U.S. Information Agency to consider
and resolve grievances under these pro-
cedures.

(b) The Grievance Board shall consist
of not less than 5 members nor more
than 15 members (including a chair-
person) who shall be independent, dis-
tinguished citizens of the United
States, well known for their integrity,
who are not active officers, employees,
or consultants of the Foreign Affairs
agencies (except consultants who
served as public members of the In-
terim Grievance Board previously es-
tablished under section 660, Volume 3,
Foreign Affairs Manual) but may be re-
tired officers or employees. On its ini-
tial establishment, the Board shall
consist of 15 members including chair-
person.

(c) The Board may act by or through
panels or individual members des-
ignated by the chairperson, except that
hearings within the continental United
States shall be held by panels of at
least three members unless the parties
agree otherwise. Reference in these
regulations to the Grievance Board
shall be considered to be reference to a
panel or member of the Grievance
Board where appropriate. All members
of the Grievance Board shall act as im-
partial individuals in considering
grievances.

(d) The members of the Grievance
Board, including the chairperson, shall
be appointed by the Secretary of State
after being designated by the written
agreement of the Foreign Affairs agen-
cies and the employee organization.

(e) The Board chairperson and other
members shall be appointed for terms
of 2 years, subject to renewal upon the
agreement of the Foreign Affairs agen-
cies and the employee organization; ex-
cept that the terms of 7 of the initially
appointed members shall expire at the
end of one year.

(f) Any vacancies shall be filled by
the Secretary of State upon the nomi-
nation by the Board following the
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agreement of the agencies and the em-
ployee organization.

(g) Compensation. Members, including
the chairperson, who are not employees
of the Federal Government shall re-
ceive compensation for each day they
are performing their duties as members
of the Grievance Board (including trav-
el time) at the daily rate paid an indi-
vidual at GS-18 level of the General
Schedule under section 5332 of title 5 of
the United States Code.

(h) Removal. Grievance Board mem-
bers shall be subject to removal by the
Secretary of State for corruption,
other malfeasance, or the dem-
onstrated incapacity to perform their
functions. No member shall be removed
from office until after the Board of the
Foreign Service has conducted a hear-
ing and made its recommendations in
writing to the Secretary of State, ex-
cept where the right to a hearing is
waived in writing. The Board of the
Foreign Service shall provide a mem-
ber with full notice of the charges
against that member, and afford a
member the right to counsel, to exam-
ine and cross-examine witnesses, and
to present documentary evidence.

(i) Grievance Board procedures. In ac-
cordance with part J, title VI of the
Act, the Board may adopt regulations
concerning the organization of the
Board and such other regulations as
mey be necessary to govern its pro-
ceedings.

(j) Board facilities and staff support.
The Grievance Board may obtain facili-
ties, services, and supplies through the
general administrative services of the
Department of State. All expenses of
the Board, including necessary costs of
the grievant’s travel and travel-related
expenses, shall be paid out of funds ap-
propriated to the Department for obli-
gation and expenditure by the Board.
At the request of the Board, officers
and employees on the rolls of the For-
eign Affairs agencies may be assigned
as staff employees to the Grievance
Board. Within the limit of appropriated
funds, the Board may appoint and fix
the compensation of such other em-
ployees as the Board considers nec-
essary to carry out its functions. The
officers and employees so appointed or
assigned shall be responsible solely to
the Grievance Board and the Board
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shall prepare the performance evalua-
tion reports for such officers and em-
ployees. The records of the Grievance
Board shall be maintained by the
Board and shall be separate from all
other records of the Foreign Affairs
agencies.

§16.11 Grievance Board consideration
of grievances.

(a) Filing of grievance. A grievant
whose grievance is not resolved satis-
factorily under agency procedures
(§16.7) shall be entitled to file a griev-
ance with the Grievance Board no later
than 60 days after receiving the agency
decision. In the event that an agency
has not provided its decision within 90
days of presentation, the grievant shall
be entitled to file a grievance with the
Grievance Board no later than 150 days
after the date of presentation to the
agency. The Board may extend or
waive, for good cause, the time limits
stated in this section.

(b) Exhaustion of agency procedures. In
the event that the Grievance Board
finds that a grievance has not been pre-
sented for agency consideration or that
a grievance has been expanded or modi-
fied to include materially different ele-
ments, the Board shall return the
grievance to the official responsible for
final agency review unless the agency
waives any objection to Board consid-
eration of the grievance without such
review.

(c) Prescription of interim relief. If the
Grievance Board determines that the
agency is considering any action of the
character of separation or termination
of the grievant, disciplinary action
against the grievant, or recovery from
the grievant of alleged overpayment of
salary, expenses, or allowances, which
is related to a grievance pending before
the Board, and that such action should
be suspended, the agency shall suspend
such action until the Board has ruled
upon the grievance. Notwithstanding
such suspension of action, the head of
the agency concerned or a chief of mis-
sion or principal officer may exclude
an officer or employee from official
premises or from the performance of
specified duties when such exclusion is
determined in writing to be essential
to the functioning of the post or office
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to which the officer or employee is as-
signed.

(d) Inquiry into grievances. The Board
shall conduct a hearing at the request
of a grievant in any case which in-
volves disciplinary action, or a griev-
ant’s retirement from the Service
under sections 633 and 634 of the Act, or
which in the judgment of the Board can
best be resolved by a hearing or by
presentation of oral argument. In those
grievances in which the Board holds no
hearing, the Board shall offer to each
party the opportunity to review and to
supplement, by written submission, the
record of proceedings prior to its deci-
sion.

§16.12

(a) Appearances and representation.
The grievant, a reasonable number of
representatives of the grievant’s own
choosing, and a reasonable number of
agency representatives, are entitled to
be present at the hearing. The Griev-
ance Board may, after considering the
views of the parties and any other indi-
viduals connected with the grievance,
decide that a hearing should be open to
others.

(b) Conduct of hearing. (1) Testimony
at a hearing shall be given by oath or
affirmation which any Board member
or person designated by the Board shall
have authority to administer.

(2) Bach party shall be entitled to ex-
amine and cross-examine witnesses at
the hearing or by deposition, and to
serve interrogatories answered by the
other party unless the Board finds such
interrogatory irrelevant or immate-
rial. Upon request of the Board, or
upon a request of the grievant deemed
relevant and material by the Board,
and agency shall promptly make avail-
able at the hearing or by deposition
any witness under its control, super-
vision or responsibility, except that if
the Board determines that the presence
of such witness at the hearing is re-
quired for just resolution of the griev-
ance, then the witness shall be made
available at the hearing, with nec-
essary costs and travel expenses pro-
vided by the agency.

(3) During any hearings held by the
Board, any oral or documentary evi-
dence may be received but the Board

Hearing.
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shall exclude any irrelevant, immate-
rial, or unduly repetitious evidence
normally excluded in hearings con-
ducted under the Administrative Pro-
cedures Act (b U.S.C. 556).

(4) A verbatim transcript shall be
made of any hearing and shall be part
of the record of proceedings.

§16.13 Decisions.

(a) Upon completion of the hearing or
the compilation of such record as the
Board may find appropriate in the ab-
sence of a hearing, the board shall ex-
peditiously decide the grievance on the
basis of the record of proceedings. In
each case the decision of the Board
shall be in writing, shall include find-
ings of fact, and shall include the rea-
sons for the Board’s decision.

(b) If the Grievance Board finds that
the grievance is meritorious, the Board
shall have the authority within the
limitations of the authority of the
head of the agency, to direct the agen-
cy:

(1) To correct any official personnel
record relating to the grievant which
the Board finds to be inaccurate, erro-
neous, or falsely prejudicial;

(2) To reverse and administrative de-
cision denying the grievant compensa-
tion including related within-class sal-
ary increases pursuant to section 625 of
the Act or any other perquisite of em-
ployment authorized by law or regula-
tion when the Board finds that such de-
nial was arbitrary, capricious, or con-
trary to law or regulation;

(3) To retain in service and employee
whose termination would be in con-
sequence of the matter by which the
employee is aggrieved;

(4) To reinstate with back pay, under
applicable law and regulations, an em-
ployee where it is clearly established
that the separation or suspension with-
out pay of the employee was unjusti-
fied or unwarranted;

(5) To order an extension of the time
of an employee’s eligibility for pro-
motion to a higher class where the em-
ployee suffered career impairment in
consequence of the matter by which
the employee is aggrieved,;

(6) To order that an employee be pro-
vided with facilities relating to the
physical working environment which
the employee has been denied arbi-
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trarily, capriciously or in violation of
applicable regulation.

(c) Such orders of the Board shall be
final, subject to judicial review as pro-
vided for in section 694 of the Act, ex-
cept that reinstatement of former offi-
cers who have filed grievances under
§16.1(c)(7) shall be presented as Board
recommendations, the decision on
which shall be subject to the sole dis-
cretion of the agency head or designee,
who shall take into account the needs
of the Service in deciding on such rec-
ommendations, and shall not be sub-
jected to judicial review under section
694 of the Act. The reason(s) for the
agency head’s (or designee’s) decision
will be conveyed in writing to the
Board and the grievant.

(d) If the Board finds that the griev-
ance is meritorious and that remedial
action should be taken that directly re-
lates to promotion or assignment of
the grievant, or to other remedial ac-
tion, including additional step in-
creases, not provided for in paragraph
(b) of this section, or if the Board finds
that the evidence before it warrants
disciplinary action against any officer
or employee, it shall make an appro-
priate recommendation to the head of
the agency, and forward to the head of
the agency the record of the Board’s
proceedings, including the transcript of
the hearing, if any. The head of the
agency (or designee, who shall not have
direct responsibility for administrative
management) shall make a written de-
cision to the parties and to the Board
on the Board’s recommendation within
30 days from receipt of the rec-
ommendation. A recommendation of
the Board may be rejected in part or in
whole if the action recommended
would be contrary to law, would ad-
versely affect the foreign policy or se-
curity of the United States, or would
substantially impair the efficiency of
the Service. If the decision rejects the
Board’s recommendation in part or in
whole, the decision shall state specifi-
cally any and all reasons for such ac-
tion. Pending the decision, there shall
be no ex parte communications con-
cerning the grievance between the
agency head, or designee, and any per-
son involved in the grievance pro-
ceeding.



§16.14

§16.14 Reconsideration of a grievance.

A grievant whose grievance is found
not to be meritorious by the Board
may obtain reconsideration by the
Board only upon presenting newly dis-
covered or previously unavailable ma-
terial evidence not previously consid-
ered by the Board and then only upon
approval of the Board.

§16.15 Judicial review.

Any aggrieved party may obtain judi-
cial review of these regulations, and re-
visions thereto, and final actions of the
agency head (or designee) or the Griev-
ance Board hereunder, in the District
Courts of the United States, in accord-
ance with the standards set forth in
chapter 7 of title 5 of the United States
Code. Section 706 of title 5 shall apply
without limitation or exception.

PART 17—OVERPAYMENTS FROM
THE FOREIGN SERVICE RETIRE-
MENT AND DISABILITY FUND
UNDER THE FOREIGN SERVICE
RETIREMENT AND DISABILITY SYS-
TEM (FSRDS) AND THE FOREIGN
SERVICE PENSION SYSTEM
(FSPS)

Sec.
17.1 General.
17.2 Conditions for waiver of recovery of an
overpayment.
Fault.
Equity and good conscience.
Financial hardship.
Ordinary and necessary living expenses.
Waiver precluded.
Burdens of proof.
Procedures.

17.3
17.4
17.5
17.6
17.7
17.8
17.9

AUTHORITY: 22 U.S.C. 4047(d); 22 U.S.C.
4071(b); 5 U.S.C. 8470(b); 5 CFR 845.301-07.

SOURCE: 71 FR 16229, Mar. 31, 2006, unless
otherwise noted.

§17.1 General.

This part establishes procedures for
notifying individuals of their rights if
they have received an overpayment
from the Foreign Service Retirement
and Disability Fund under Chapter 8 of
the Foreign Service Act of 1980, as
amended, including their right to con-
test the determination that there has
been an overpayment and the right to
request a waiver of recovery of the
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overpayment. This part also provides
the procedures for administrative de-
termination of these rights and for ap-
peals of negative determinations.

§17.2 Conditions for waiver of recov-
ery of an overpayment.

(a) Foreign Service Retirement and Dis-
ability System. Recovery of an overpay-
ment from the Foreign Service Retire-
ment and Disability Fund under the
Foreign Service Retirement and Dis-
ability System may be waived pursu-
ant to section 4047(d), of title 22,
United States Code when the individual
is without fault and recovery would be
against equity and good conscience or
administratively infeasible.

(b) Foreign Service Pension System. Re-
covery of an overpayment from the
Foreign Service Retirement and Dis-
ability Fund under the Foreign Service
Pension System may be waived pursu-
ant to section 4071(b) of title 22, United
States Code and section 8470(b) of title
5, United States Code when the indi-
vidual is without fault and recovery
would be against equity and good con-
science.

(c) When it has been determined that
the recipient of an overpayment is in-
eligible for waiver, the individual is
nevertheless entitled to an adjustment
in the recovery schedule if he or she
shows that it would cause him or her
financial hardship to make payment at
the rate scheduled.

§17.3 Fault.

A recipient of an overpayment is
without fault if he or she performed no
act of commission or omission that re-
sulted in the overpayment. The fact
that the Department of State or other
agency may have been at fault in initi-
ating an overpayment will not nec-
essarily relieve the individual from li-
ability.

(a) Considerations. Pertinent consider-
ations in finding fault are—

(1) Whether payment resulted from
the individual’s incorrect but not nec-
essarily fraudulent statement, which
he/she should have known to be incor-
rect;

(2) Whether payment resulted from
the individual’s failure to disclose ma-
terial facts in his/her possession which
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